Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


THE 


American  Decisions 


oomAnmra  all  tb* 


0A8BB  OF  GENERAL  VALUE  AND  AOTfiORITT 


VWOEDED  nf 


The  Courts  of  the  Several  States 


FEOM   TBS  EARLIEST  ISSUE  OF  THE  STATE  BEPOBm  TO 

TEm  TEAB  1809. 


JOHN   PBOPPATT,  LI1.B., 


VoL  IX. 


SAN  FBiilfClSOO: 

BANCROFT-WHITNEY   CO. 

LAW  PUBLUBBBS  AND  LAW  BOCK8iErjXli& 

1886. 


/  01 


709 

JUL  29  1912 


Bntaffttd  aooording  to  Aot  of  OongrMs,  in  the  year  1879^ 

bt  a.  l.  banoboft  ft  coHPAinr, 

In  akb  Oflloe  of  the  Librarian  of  Gongreaa,  at  WaddnglOB. 


•  •    •       ..♦ 


,•  •     •  •    • 


American  Decisions- 

VOL.  IX. 


The  cases  re-reported  in  this  Yolume  will  be  foand 
originallj  reported  in  the  following  State  Beports. 


Vmw  HAMFtaasM  Bkpobts.    -    -    -    -  YoL  2. 

W«AIHIUlMrXH  BxPOBflTB.        -     -     -     -  Vol.  17. 

Jonnoa's  Nsw  Yobk  Bspobts.  -    -    -  Vol.  18. 
Jconav's  Chavobbt  Bbpobts.    -    -    -  Vol.  6. 
SnaiAjff  &  Bawlb'b  Penn.  Bepobts.  -  Yols.  6,  6 

ILlSIIB&  JoBXSOir'BMABTLANDBEPOBTS.  Yol.  5. 

GiuDa^g  YiaasxajL  Bbpobts.  -  -  -  -  Yd.  1. 
IConflBr's  NoBXB  Oabouha  Bspobts.  -  Yol.  8. 
'RiMwif  NoBXB  Oabouma  Bbpobts.  -  -  YoL  1. 
Non  &  IfdOooD's  S.  Gabouva  Bbptb.  Yol.  1. 
Haiwood's  TsmnsBB  Bbpobts.     -    -  Yols.  8  to  6, 


1819-1821. 
1820-1821. 
1820-1820. 
1820-1821. 
1819-1821. 
1820-1821. 
1821-1821. 
1819-1820. 
1820-1821. 
1818-1819. 
1817-1818. 


.  J}  ^i 


American  Decisions^ 

VOL.  IX. 


OASES  REPORTED. 


AimwfKlh  r.  QnmSim ...Sket^^ Sliiitpliiy 61ft 

AadHHOT.Bobnii iWwdL  eoMMymietff  .18  Jobnaon 285 

AaoldT.LjnMB , OoHMOi .17MMt 164 

Amtm  T.  Bodona « 2^€g.  imttnmmtB  .  ..IHawk* 


Bvkidiile  T.  Bmwb Faetan IKottlbMeCoid.  720 

BrttoziT.  SeUen 8Ud.<ifJramd9.....iBBjmMkJ 492 

Bi^T.  Coddingion Keg*  lnilriiwwfi  . .  .5  Johm,  Ch 268 

BaibT.  AUn Agency .....18  Johnmn......  221 

BeekmmT.  Fiort Mortgaget 18Johiiioii 248 

BeUT.Bacnm Poi9mUm 3  Mnrphey  . . . . . .  604 

BiQT.GnAam MaLprtmctaim...AIlotbkmaatd.  687 

BdluT.Hftyi .,.Oimiraet§    ojwwy  . .8 Seiy.  lb B 88ft 

Befksete.  T.  Botd  r.UjmM*.  ..Ocfporatioiu 6Seig.lbB 402 

BooriMT.  GxanlMny Fonignjudgmmi . .  .Gilmer 889 

Bhwra  T.  Philadrfjlris  B«ak  ♦.♦.JTotorfag 6Seig.ftB 483 

BrawiMT.  Kennedy Waiercomrma ftHairiilb  J 503 

T.  BnnMle Waiemmne$ ftK.  H 5ft 


Chandler  T.  Bdden /^ii^pping 18Joliii8on 193 

OftHtanuHft  T.  Geidner Leasen '. . .'.  .ft  Johais.  Oh 28ft 

CfandiillT.  Wanen Saeaakms 2K.  H 73 

OaraBoni  T.  Garitcn Beaietiaie. 2K.  H 88 

doiTT.  Wooda C7uMelniartgage$..»6Seirg,itTi 348 

GonmiMiaiMce T.  Leeky PMieboarda 8Seig.ftB. 418 

GoBmonweaHh  T.  Gook Jwy 68erg.ftB 46ft 

CoawsyT.  Hale ff uOnuid  and  wife  » A  Emjwood 748 

Gook T.  Irvine FMicagente ftSeig.&B 397 

Oa^arT.  Bfen^ Aire^yflAip..c.......ftHan]alb  J 518 

ChwUMnkT.  BoRell iS!ta<.  ^/ra«MK9......18  Johnaon 187 

^.Onirier Cmdraeie 2K.H 43 


Dnrlij  ▼•  BonaH ..JwigmenU «5  Haywood 767. 

Deahiell  T.  Afetan^-CBBanl Ohairii4MeMme. 5HairialbJ 572 

ffinTffiy Trueteee  ..;.. 5Hairialb  J 500 

T.Feqr Conlroeto........  •.5  8eEg.ftB 372 

DeihiT.  King Jbeeirfofy  dopift . . .  .6  Serg.  ft  B 407 


n 


CUflli  BjBPOHfiHD. 


Bdaoj  T.  Kmm  &  Hit.  (b OorporaUom lEMrin 

Diekmaon  T.  BkUBMA OMtJifrnthnaUam. .  .Z  Mmplwy 

Bimyton  T.  WeUa Awtom INottftlioOofd.  718 

DwightT.  PooMn^ Pgrdemdmice 17  Mms •^..  148 

Edxniittm  t.  'Binrtof  •  •  •  •  v  •%■•    •  •OonmicwMMTiflrff-a'a  .4  BA^^vood.-.'^*  •  •  761 

£iohfi]beiger  T.  MoCkalij SiaL^/fmkU ^BMsmakJ 614 

EUT.Caid :0a9tkdmi9 indeed... 2^.  B, 46 

ErwinT.  Maxwell WarrcM^ 8  MuplMj 602 

FaimiiigT.  Doaham  •i^.««r»,«..C7jiiry .«»*..«.i^ohBi.Oh 288 

IVbyaonzT.  Fnfhor. . . . . ; •  ......SiaL  ^teiilteltoi#..llfattlbMdOb»d.  691 

FinkT.  Cos OffU 18  JohnMii 191 

Fleming  ▼.  Slocnm Framd 18  Jdhnaon 224 

Fostery.  Enez  Boik Bmik§-~Bp.d6potiU.YI  ybm -.'.-.l  168 

FrMikliiiOliteCbT.  JU«iiiidir.*(%Mpof«li^   .22}^.Hw..v. 92 

«...                                                     • •                           •       •  * 

Oajt.  9ftker Pmo$ ,..,  ....17MMe 159 

QixardT.Ti^gitft ..,. SoIm  ..««....  .....58erg.lbB 827 

Qoddard  ▼.  Balow EmdaiM IKottlbMoOord.  663 

Gogel  T.  Jaooby /Se<-<t^.... ......... 6  Seig.  ft  B 839 

dnntY.  Ohaae Dtede. VJVbm.. 161 

Chegoiy  ▼.  Hooker .AdniiMraiUjn 1  Hawks 646 

Qtiilnv.  Qnham CfharUahUMif. 1  Hawks.. 619 

Griffith  T.  Ingledew • Cona^^neaib  JU^  ^.6  8erg.  ft  E 444 

HagocatownT.Oxr.  OiMfBr...(7of7orafioiit 6HanisftJ 495 

Hammond  V.  Bidgalj B&d  ettaU ..5  Harris  ft  J 622 

HaasamT.  Griffin SkerifB ,.18  Johnaon 184 

Hatch  ▼.  Bwight Damagte 17  Masa 145 

Haven  ▼.  Low Mariffogee .2K.  H 25 

Hawkina  ▼.  Hatton Tn^pa»$ IKottftMoOotd.  700 

HephomT.  Sewell Trower. 6HaR]aftJ 612 

Qioks  T.  Farham SaOmaU 8  Haywood 745 

Hill ▼.  Ely..... iir«g.lNi«rMmeM<i....5  8ei^ftB 876 

QoQghtonY.  Page..... Utmrp 2K.  H... 80 


JaoksonT.  Moiae •• TauSaUt.... 18  Johnaon 

Jaokaon  ▼.  Sohnta L§a9e§> 18  Johnaon 197 

Jamison  T.  Brady Bet^. 6  8eEg.ftB 460 

Johnson T.  Baker Ve§Udde9ke 3  Moxph^ 005 

Johnson  t.  Perley Dower. 2K.  H 35 

Johnston  T.  Wilson Qfloart— jiuaifSpaff fi2  K.  H 60 

Jones T.  Hnghes JadfefatBaWaiy  ....5  8eig.ftB 864 

JoneoY.  Sittolair TnMt. 2K.H.. 75 

Kellogg  ▼.  Chnrohin B^pUwU 2K.  H 104 

▼.lateheU .tkmO.  cemnmmiu. ,  I  Kott  ft MoOotd.  702 


l«ddT.  Kami^ ••••.^«g.lNi«rMmeM<i....2K.H 77 

LaofsarT.  Sumner • JPocisiifQii 17  Maaa 110 

iiaaaaait  T.  lippinootl Faeion 6  8eig.ftB 440 


Oabea  Bipobdsd*  9 


Lqgn  ▼.  Mnnj. £fe$tiakM 6Seig.4B 48S 

Loodondony  T.  Ghartv Maniagt 211.  H 61 

LoagT.  Doolij Sptciyie  pwfofmamou^  Haywood •  7M 

MaynntT.BidiaidBOii Slander IKottftMoOord.  707 

MciOndy T.  Bmboaa Cyojiwowf<l»<ieflrf...lNott4McQ«rA.  676 

MeDowaQ  T.  Hnidock TVomt. IKottftMoCoid.  684 

MoGowoi  ▼.  Steric Ferries. 1  NottftMoCofd.  712 

McRcr  T.  H^abna^y SedtuU&n 5HaRiift  J.....  486 

MiniiMT.  Coz ....Trueteee 5Jolmi.  Ch  .....  313 

MonellT.  Monell .TrueUee 5JoIms.  Ch 297 

Kedsan  T.  aoabofBO ..StaLef/rtmds 3K.H 106 

KcwInu^T.  BoodT.Mi]kr....^€fT<e9 6 Johni.  Ch 274 

Odionie  T.  CoQfly AUaehmeaa 2K.  H 89 

Oforton  T.  Gu^beU PubUe  grtmU 5  Haywood 780 

• 

Ftekud  T.  Bichacdaoa 8UA,^f  fremde 17  Man 123 

Pukor T.  Smitii RealetiaU 17  Mass 157 

PMtaiY.  Gnniay Fremd 17  Man 141 

Pack  T.  Haniott il^en^y 6Serg.ftB 415 

Paopb  T.  Goodwin Jwry 18  JohnBon 203 

PerehralT.  Hiokay SVeapoM 18  Johnflon 210 

PSduriagY.  Staplor BwUeaiaU 5Sezg.ftB 336 

Pnrir.  Dnvall Sherifa SHarriBftJ 490 

Bieadr.  Staton FratuL  coMO^aneM. 3  Haywood 740 

BfMl  T.Real Evidenee—WUU...,lB«wlu 632 

Badr.ColoodL Evidence 1  Nott&MoCord.  729 

BoberteoQ  ▼.  Smith Joint  debtore 18  Johnaon 227 

BoOiaaT.  Amea Jury 2K.H.. 79 

RydflBT.  Jooaa Trueieee 1  Hawka 660 


SaiamBiiikT.  Gioiioailar Bank.. BaiOw 17  Maas Ill 

ShawT.Boyd I>ower 5Sezg.ftB 368 

Shippr.  McGimw Slander SMurphey 611 

8hhr«n T.  Wilaon Plead,  andpraeiiee,5'HMmaitJ 497 

Sigfriedv.  Leran ^a(2*— .Mdeaea  . .  .6  Serg.  ft  B 427 

SdiOi T.  Buntar Sherif$ 5Serg.ftB 344 

Stater.  Allan Etfidenee 1  Hawka 616 

Stater.  BwrJianan Conepiraey 5HarriaftJ 534 

Stater.  PoQ Evidence 1  Hawka 655 

Stater.  Bobvte ffw/nidde 1  Hawka 643 

State  r.  BnthaKlbtd Hamidde 1  Hawka 658 

Steenr.  Steora Tnuie 5Johna.Ch 256 

Stewart  T.  AUJaon NUariee 6Seig.ftB 433 

StoQtr.  Wm Torie 1  Hawka 653 

Swaiaa  T.  Bomia JHorigagee 5  Johna.  Ch 318 


TSaykr  r.  iMuar WiUe 3  Muxph^ 599 

Thompaon  t.  Ifiannw Dewer 5  8ai|^ftB 


10  OissB  Bepobxbd. 


ToofOT.  Gudn.. Conlraeto 1  KottftMoCotd.  68^ 

Tfent  T.Trent WUU Giliiier 594 

TrottOF  ▼.  Howaid SaU-^Frcmi 1  Hawks 640 

TackerT.  Welih WUmem$ 17  Mam 137 

Underiiill  T.  Gibacni Agm^ 2N.  H 82 

Walker  T.  Danlop Frami i... 5  Haywood 787 

WataonT.  Hunter WoiU 5  Johns.  Gk. 294 

Wataon  t.  Meroer AcinowUdffmaU. . .  .6  Seig.  &  B 411 

Wertoott  T.  Cady Bemamder 5Johnt.  Gh 906 

Weetmoreland  t.  Dixon Warramiy 4  Haywood 763 

White  T.  Union  Ins.  Go Pa/rim^Mp INottftMoOofd.  726 

WhitweU ▼.  Johnson Neg.  lMfnmMiitt...l7  Mass 166 

WolfT.  Beales StA^ 6  8ei8.ftB 426 

Wood! oik  T.  Bkrant {7ofl<nleC^— JMot .  .8  Haywood 796 

WofdT.  Yanoe Ii^ameg 1  Nott&MoGofd.  68S 


CASES  CITED. 


FAOB 

AUoiT.OilBhxM 190 

AbbottT.AUeo 266 

ActoQT.Frioo 760 

Adams  T.  Bean 109 

AdMom  T.  Brooi^toa 513 

Adam  T.  Butts 653 

Adams  v.  'Wamner 655 

AinsworthT.Oreenlee 616 

AJezander  t.  Dann 82 

Aletander  t.  Gibscm 675 

Alkins  T.  Wheeler 672 

ADfliiv.JerTis 336 

Allen  ▼.  Smith  . . . . ; 355 

AilcD  ▼.  Trimble 492 

AlvesT.  Hodgson 33 

Aswricaa  BiUe  Soc^  ▼•  MsrshaU  581 
American  BiUeSoc'yT.  Wetmoro  580 

AawsT.  Foster 156 

Andetson  t.  Georgia 81 

Aadeison  t.  Jackson 409 

AndoverT.  Oor.T.  Gould 92,97 

Andrews  t.  Hoover 336 

Andrews  T.  Molford 696 

Ann  Scslbert's  esse 207 

ApplrtoDT.  Binks 84 

aSt.  Mallow 691 

AihtabaU  R.  B.  V.  Smith 101 

Asbton  T.  Shnman 649 

AstbyT.  Toong 710 

Astley  ▼.  Reynolds 669 

Atkinson  ▼.  BeU 189 

Atkinaon  V.  Brooks 273 

Atlantic  Bank  v.  Franklin 272 

AtiantioBodcCo.  ▼.  Leavitt 202 

Attomey'-geoeral  t.  Farmer 508 

Attofney-general  t.  Federal  St. 

Ueeting-honse 161,  579 

Attorney-general  t.  London  ....  585 

Attorney-general  t.  Stepney ....  580 

Attorney-general  t.  Stnrge 585 

Attorney-general  t.  Wansey . . . .  585 

Attoniey-fieneral  ▼.  Vernon 782 

AtctUI  V.Wilson 93 

Aycn  V.Eden 75 

Badger  v.  Bank  of  Cumberland  .  183 

Bailey  V.  Ogden 686 

Bailey  V.  Smith 273 

Baldey  V.  Parker 189 

fiaUantine  V.  Robinson 336 

Hftlkm  V.  Talbot 86 

<taitiaoro  T.  Co.,  case  of 421 


Banf ord  v.  Bason 642 

Bank  V.  Chambers 273 

Bank  V.  Fordyce 883 

Bank  of  Colombia  v.  Pattenon . .   174 
Bank  of  Genesee  v.  Patchin  Bank  183 

Bank  of  Mo.  v.  Benoist 157 

Bank  of  Mobile  V.  HaU 273 

Bank  v>f  N.  Y.  v.  Vanderhorst  . .  273 

Bank  of  U.  S.  v.  Bonn 381,  384 

Bank  of  Utica  v.  Magher 85 

Banks  V.  Sntton 323 

Baptist Aaso'n V.Hart.. 578, 580,  623 

Bi^lay  V.  Weaver 383 

Barden  V.  Barden 661 

Bardaley  v.  Delp 273 

Baring  v.  Shippen 379 

Barnard  v.  CampbelL 272 

Barnes  v.  Hardeman. 246 

Barrow  v.  Pazton 349,  352,  354 

Bartlet  V.  King 580,  581,  584 

Bartlet  v.  Tncker 88 

Barwick  V.  Wood 619 

Basoom  v.  Ailertson 578,  583 

Bashaw  v.  State 73 

Batemsn  v.  Willoe. 244 

Bavingtonv.  Pittsburgh  etc  R.R.  103 

Baxter  V.  Wales. 32 

Beales  V.  Gnemsey 28 

Beaiy  V.  Haines 433 

Beekman  v.  Bonsor 584,  587 

Bell  V.  Chapman 449,  456 

Bell  V.  Hansley 655 

Bell  V.  Howard 81 

Belmont  Branch  Bank  v.  Hoge . .  273 

Benedict  V.  Lynch 375^  397 

Bennet  v  Alcott 488 

Bennet  v.  Davis 461,  751 

Bennetv.Hall 188 

Berks  T.  Road  v.  Myers 432 

Besson  v.  Sontherd 691 

Bickerdike  v.  BoUman 631 

Bickford  V.  Page 679 

Bilbiev.  Lomley;... 78 

Bingham  v.  Bingham 392 

Birtv.  Barley 71 

Bish  V.  Johnson 101 

Bishop  V.  Schneider 254 

Bishop  of  London  v.  Webb 297 

Bize  v.  Dickason 669 

Blackhnrst  V.  Klinckard 41 

Blackwell'scsse 279 

BUokwood  V.  Sonth  Sea  Co 644 


12 


Oasis  Oixkd. 


PAOB 

Bliuno  T.  Ghamberi 8S8 

BUkev.Blftke. 804 

Blanchard  T.  Banell 34 

BUnchaxd  t.  Steirent 273 

Blaneyv.  Hendrick. 672,  674 

Blanton  t.  Morow 616 

Bkihean  t.  Blaitinghame 734 

Blinnv.  Campbell 215 

BUss  T.  Americaii  BiUto  800*7  .. .  680 

BllBMtt  T.  Hart 716 

BlodgetT.MoxreU. 102 

Blnm  y.  Robertson 224 

Board  of  Commiiwionera  ▼«  Bogen 

681»Sd5.  686 

Boatman's  Bar.  Inst  ▼.  Holland  273 

Bohanan  ▼•  Pope 157 

Bond  ▼.  Appleton 03 

Boraston'soase 606 

Boston  T.Tatham.... 612 

BoacherT.  Naidstram...* 214 

Bonldin  t.  Alexander.* 107 

BonlterT.  Clark 654 

Bowen  ▼.  Hntchina. 107 

Bowen  ▼•  Morris • 84 

Bowman  V.  Van  Euea 273 

Boyd  V,  Blankman 246 

Boyd  Y.  Cnmming* 272 

Boylan  ▼.  Meeker 636 

Boynton's  case 187 

Bradf6id  ▼.  Hill 634 

Bradstreet  v.  Clark 202 

.  Bramhall  T.  Beckett 273 

Breerton  ▼.  Townsend 661»  566 

Brewer  ▼.  Dyer 156 

Brewster  T.  MoCalL 680^  588 

Brice  ▼.  Stokes 801 

Bridge ▼. Wyman 41 

Bridgeport  Bank  ▼.  Welch 273 

Bridges  ▼.  Pleasants 587 

Brighamv.  Mead 07 

Brightman  ▼.  Ford 156 

Bristol  V.  Burt 732 

Bristow  ▼.  Eastman 684 

Bronson  t.  Wiman 180 

Brooks  T.  Montaffae 710 

Broac^ton  ▼.  Safford  W.  Wocki.    85 

Brown  V.  Austin 86 

Brown  v.  Qisset. 107 

Brown  ▼.  Chiokopee  lUls. 107 

Brown  T.  Leavitt 273 

Brown  T.  Philadelphia 430 

Brown  ▼.  Pierce 123 

Brown  ▼.  State 81 

Brown  ▼.  Union  Ins.  Ck> 504 

Brown  ▼.  Welch 246 

Browne's  case 660 

Browning  ▼.  Wright 670 

Backnelv.  Boston 848^  355 

Bufialo,  etc.,  B.B.  T.Carey.....  104 
Buffalo,  etc.,  R.  B.  ▼.  Dodley08^  101 

Balkley  T.  Smith 601 

Ballard  ▼.  Dyson 158 

Bullock  T.  Tmnen 687,  735 

BondyT.Hart 613 


Bunting  case 69 

Btirr  T.  JBeers 166 

Burr  t.  Smith 681 

Barrall  v.  Jewett d06 

Bnrrell  v.  Jones 85,     86 

Bnrrill  ▼.  Boardman 583,  685 

Borrows  ▼.  Smith 100 

Bnsey  v.  Hooper 497 

Bushv.  Bradley 605 

BashY.Qower 288 

Bosh  V.  Peckard 273 

Butler  T.  Maynard 224 

Byars  t.  City  of  Moont  Yemon.     82 

Cabot  ▼.  Chapin 96 

Caddington  V.  WiUdns 612 

Cadpgan  v.  Kennet . .  •  .848,  855^  642 

Cain  ▼.  Cain 81 

Calderv.Ball 609 

Caldwell  ▼.  BaU 121 

Colton  T.  BrsAg 670,  675 

Campbell  ▼.  Gunpbell 311 

Campbell  ▼.  Smith 156 

CanT.  Can 391 

Cannel  t.  Buckle 370 

Canning  v.  Pinkham 57 

Caasey  ▼.  Barsham 302 

Cardooan  ▼.  Eennett 28 

Carmd  ▼.  Bnokel .  • 751 

Carmichael  T.  State 73 

Carmon  ▼.  Bollock 81 

Caznegnie  ▼.  Morrison 156 

Caipenter  t.  Tenant 612 

CaiTY.  National  Seoority  Bank   |  }^ 

Canoll  T.  Hossey 106 

Carson  ▼.  Bloont 60 

Canon  ▼.  Arotio  Mining  Ca . . . .     98 

Carter  ▼.  Balfonr 581 

Camthers  t.  Camthers 869 

CasoT.Csse 73 

Castriqae  t.  Battijg^ 384 

Catron  ▼.  Lowiy 786 

Chaddock  ▼.  Yanneas 383,  385 

Chaffin  T.  Cummins 96 

Challenor  ▼.  Thomas 57 

Chamlejr  ▼•  Dnnsany 248 

Chandelor  ▼.  Lopos G03 

Chlmdler  t.  Brown 99 

Chardon  t.  Oliphant 729 

Charges  v.  Albemarle 811 

Charles  T.  Denis 383^  885 

Charles  R    Bridge  ▼.   Wanen 

Bridge 283 

Chairon  ▼.  Boswell 224 

Chase  T.  Sycamore  B.  B. 101 

Chatfield  ▼.  Pazton 78 

Chatham  T.  Bradford 254 

Cheetham  ▼.  Ward 230 

Chelsea  Water  Works,  oaae  of . .     82 

Cheney  T.  Arnold 73 

Cheney's  case 44,    59 

Cheaefdine  y.  Brewer 73 

Chester  Gbss  Ca  y.  Dewey.  96^    97 


Gabbs  OnxD. 


18 


CUdT.Nwtli 661 

CIttUrwT.  Fold 82 

Chaflv.DiffBiilMoh 678 

Chmter  ▼.  Eflooifl 278 

OuibbT.  Upton 108 

Oraidixll  ▼.  8p«idift 432 

Citimt' Bank  T.  Oi]mui 278 

CUpT.  Dimper 60 

Cltrk  T.  MonoagpdieU  Col 96 

Clark  ▼.  Polk  Ckx 224 

CLuk  T.  Skkmer 105^  107 

ClariuT.  Back 698 

ClaytoB  T.  Andrews 188»  616 

CbytonT.  WardeU 73 

Clement  V.  Braah 84 

ClenMDtoon  t.  Williams 698 

difEnd  T.  Bnndon 661 

Clow  ▼.Woods 643 

CdbbT.I>oylo 273 

CoGking  V.  Fntt 892 

CoffinT.CoUins 96 

Coffinan  ▼.  Hsmpton 336 

CoggeahaU  ▼.  Pelton 680 

CoggiT.  Bernard 171,  172 

OoSTt.  Staikweathe 432 

Cole  T.  Bavies 366 

Cole  ▼.J^diei  Opera  House 102 

a^erT.  State 82 

CoUiMT.  Maiev 202 

CoUins  Y.  Martin 270 

Comb'soase 389 

Coiiuiiercial  Bank  y.  Martin. 780 

CommiasionegB  y.  Baboock 264 

Commonwealth  y.  Bowden  |  ^'  ^ 

CoaiBonwealtfa  y.  Canal  Commis- 

aioners 422 

Commonwealth  Y.  Clap 711 

Commonwealth  y.  Cine 484 

Commonwealth  y.  Collberg 655 

Gommonwealth  y.  Cooper 658 

Commonwealth  y.  FraQey 367 

CoBUBonwealth   y.   German   So- 
ciety  640 

Commonwealth  Y.  Jndd 663 

Commonwealth  y.  Stmnp 73 

Commonwealth Y.Tibbetts..'..  .  663 

Commonwealth  y.  Ward 663 

Commiaaioners  y.  Withers 713 

CoaDBMmwealth  y.  Wood. 469 

ConneeticatR.  B.  Y.  Basrter 102 

Cook  Y.Jones 289 

Cooke  Y.  Millaid 189 

CooleyY.  DaYis 107 

Caomer  Y.  Littie 696 

1;mi  Y.  Mofiett 426,  489 

Cooper  Y.  Elston 188 

Cooper  Y.  Lampetier  Township . .  422 

Corbett  Y.  Poelnitai 699 

Cork  B.  B.  Y.  Pattevson 100 

Cortelyoa  y.  Lansinff 72;  352 

Cooa  Banks  y.  Brooks 49 

Costen'a  Apnaal 433 

CottMeU  Y.  Dstton. 696 


County  d  Lawnnoa  ▼.  Leon- 
aid 681,686,  686 

CoYol  Y.  Laming 214 

CoxeY.Bjodmi 447 

CnOyb'scase 469 

Craig  Y.Norfblk..... 61 

Craig  Y.  Secrist 685 

CraigY.  Wells 202 

Craven  y.  TickeU 672 

CreasonY.  Stoat... 49,  616 

Creason's Appeal 685 

CriahamY.  State... 73 

Crockett  Y.  Scribner 190 

Cromwell  Y.  Owixigs 106,  106 

Crookahank  Y.  Bnrrell 358 

Croeae Y.  Smith 303 

Croton  T.  Ca  Y.  Byder 278 

CrowY.  B^ers 456 

Cramp  Y.  United  States  M.  Co. .  102 

Cartis  y.  Brown 156 

Carta  y.  Cortia 820,  325 

Catler  y.  How 32 

BaleY.  Gear.. 382,  385 

Danboxy  R.  R.  y.  Wilson 98,  103 

Daniel  Y.  Wood 161 

Daniels  y.  Davison 266 

Darby  y.  Darby 461 

Dark  y.  Shoe 669 

Daah  Y.  Van  Kleeok 610 

Davis  Y.  James 451 

Dawes  Y.  Jackson 84 

Dawes  y.  Peck 452,  453 

Day  Y.  Stickney 140 

DeanY.Peel 488 

Dearmon  v.  Blackbam 107 

De  Benudes  y.  Faller  .  .670,  674,  676 

De  Braler  v.  Fergason 585 

Defreeze  Y.  Tramper 767 

DeHavilandY.Bowerbank  |  ^^  ^l 

Dent  Y.  Handred  of  Hertford. . .    80 

Denton  Y.  McNeil 102 

DePeysterY.  Michael 200^  201 

De  Ratte  Y.  Moldrow 203 

De  Sobry  y.  De  Laistre 682 

Dickson  Y.  Clifton 113 

Dickaon  Y.  Coward 63 

DooY.  Carter 198 

Doe  Y.  Gwinnell 864 

Doe  Y.Lea 607 

Doe  V.Martin 178 

Doebler's  Appeal 201 

Dollo£P  Y.  Stimpson 81 

Donaldson  y.  Means 78 

Dorr  Y.  Harrahan 202 

Doaghbinyv.  Daval 77 

Dow  Y.Clark 155 

DowY.  Warren 695 

Dowes  Y.  Pooe 354 

Downer  v.  Cneaebroagh 332 

Downiev.  White 99,  102 

Downing  y.  Marahall 584 

Diake  Y.  MitcheU 231 


14 


Oases  Cited, 


FAOB 

Drory  ▼.  Baddnghaimhire 369 

Drury  ▼.  Drurjr 369 

Dry  batter  ▼.  Bartholomew 60 

Dngany.  United Statei 86 

Dukeof  Bolton  V.  WiUiams  ....  289 

Bnmaresby  v.  Fishly 73 

DonbartosT.  Franklin 72 

Duncan  ▼.  Dnncan 73 

Donham  V.  Wyckoff 105,  106 

Dnnlopv.  Spear 342 

Dnrelfy.  MoBher 732 

Duroore  v.  Jones 694 

Doryee  ▼.  Denniooin 78 

Dosenbory  ▼.  Ellifl 85 

DatchesB  M|g.  Co.  t.  Davia 104 

Dntton  V.  Poole. . .  156,  449,  466,  457 

Dutton  V.  Solomonaon 333,  453 

Davall  T.  Jones 527 

Dyke  v.  Meroer 75 

Eaffleson  T.  Shotwell 293 

Ewigbt  ▼.  liosansporfc 103 

Eastmany.  Wnght 81 

Eaton  T.  Aspiniral 104 

Eaton  T.Lynde 76 

Eaton  V.  Sanford 695 

Eddowes  ▼.  HopUns 674 

Edie  ▼.  East  Ins.  Go 682 

Edmondson  v.  Popkin 290 

Edwards  v.  Davis 84 

Edwards  y.  Grand  T.  R  B. 190 

EdwardsT.  Harbin 28,  642 

Egerton  ▼•  Matthews. . .  108, 127,  128 

E^glestony.  Smiley., 80 

Eichelben[er  t.  McGuiley . . .  181^  190 

Ekins  y.  fiast  India  Co 113 

Ellisv.Wild 119 

Emerson  y.  Bleakley 105 

Emerson  v.  Brigham 603,  767 

Emerson  v.  Providence  Mfg.  Co.  85 

Engle  V.  Boms 503 

Essex  y.  McPherson 81 

Estwieky.  Cailland 28 

Evans  v.  MarUett446-7, 465^  467,  468 

Evans  y.  The  Commonwealth.  ..  414 

Everts  v.  Chittendon 607 

Eyrev.  Donsford 142 

Exchange  Bank  v.  Bice. 156 

Ex  parte  Gaidom 130 

Fairbanks  v.  Lamaon 580,  584 

Fairlie  v.  Denton 155 

Fairlyy.  Kline 607 

Farr  v.  Newman 41 

Farringtonv.  Frankfort  Bank...  272 

Fassenv.  Hubbard 385 

Fellows  y.  Miner 581,  585 

Felton  y.  Dickinson 156 

Fentiman  y.  Smith. 60 

Fentonv.  Beed 70,72,73 

Fern's  case 468 

FerriU  v.  Auchaner 246 

Field  v.  Biddle 378 

Fielding's  case 72 


FAGS 

Finch's  case  ...,....,• 407 

Finnucaney.  Small 172^  181 

First  Nat  Bank  y.  Graham 183 

Fishery.  Essex  Bank 96 

Fitshugh  y.  Anderson 695 

Flanders  y.  Lamphear 46 

Fletcher  y.  Peck 242 

Floyer  y.  Edwards 32 

Foley  y.  Burnett 312 

Folliotty.  Ogden 34 

Fontain  y.  Bavenel 583,  587 

Fosdicky.  Cornell 411 

Fostery.  Hale 269,  263 

Fowler  v.  Bebee S4 

Fowler  y.  McCluxg 414 

Fowlery.  Shearer 84 

Foxcraft  v.  Devooshird.  ...••...  28 

Freeman  v.  Otis 402 

Fries'scase SO 

Fromertin  y.  Small 380 

Frontiny.  Small 84 

Frostv.GsAe    165 

Furbish  v.  Qoodnow 156 

Gadberry  v.  Sheppaxd 202 

Gainsfozd  y.  Tnke 612 

Gaither  v.  Mumford 642,  643 

Gallagher  y.  Bishop  ............  107 

Gallego  y.  Attorney-general  581,  586 

Ganaon  v.  Madigan. 336 

Gardner  v.  Campbell 105 

Grardner  v.  Hope  Ins.  Co. 98 

Gkudner  v.  Newburgh 61,  339 

Garling  v.  Baechtel 103 

Gamsey  y.  Bogers 157 

Garrard  y.  Pittsburgh  etc.  B.  B. .  273 

Garth  v.  Cotton 296 

Gee  v.  Spencer 392 

Geiger  v.  Cook 396 

GeUtony.  Hoyt 248^  249 

George  v.  State 82 

Gerhard  y.  Bates 155 

Gibson  y.  Gibson. 636 

Gibson  v.  Patterson 394 

Gilbert  v.  Buzsard 653 

Gilbert  y.  Eden 291 

Gilbert  y.  MannfafltaniM  IronOo.    96 

Gill  v.  Attomey-generaT 301 

Gill  v.  Brown 86^  87 

Gillespie  v.  Moon 153 

Gihnanv.Hill 190 

Gilson  y.  Spear 684 

Ginsberg  y.  Pohl 106 

Girard  will  case 57^  579,  580 

Goddard  y.  Binney 189 

Godfrey  y.  Ferzo 458 

Going  y.  Emery 579,  584 

Groodenough  v.  Goodenough 320 

Groodman  y.  Chaoe 129 

Goodrich  v.  Fritz 107 

Goodrich  v.  Beynolds 99 

Goodwin  v.  Bowden 157 

Gordon  v.  Harper 76 

Gordon  v.  Jenny 105 


■O^BK  Onxfi. 


:.  15 


OoidoiiT.  Nenii 886 

Goidan  ▼.  Frioe 619 

Gordoo  T.  Swan 672 

GoraT.Bnder 864 

GodMQ  T.  Co.  y.  Hnrtiii 92 

Gonrdine  t.  Them   699 

OnffT.  Ffttsbdig^eto.  B.B.  99;  102 

Gnfton  Bank  V.  Flaiidara 88 

GnhamY.  Bennet 78 

Gnngiae  v.  Arden • 192 

Gray  t.  Jeff 69 

Giant  Y.  Moore 691 

Gxaat  T.  Van^iaa 270 

Gray  t.  Menaen 695 

Gny  V.  BlaDchard 202 

Giay  T.  Poiilaiid  Bank 118 

Green  T.  Dennis 680,  684 

Grecnley  T.  Wilcocka. 678 

Greenup  T.  Stoker 82 

Greenwood  t.  Greenwood 489 

Gregory  t.  Tbomaa « .  691 

Griffin  Y.Goff 78 

Griffin  T.  Graham 581 

Griffinv.Sndth 107 

Griffith  ▼.  State 579»  581 

GrinwT.  Harmon....  I '^^•g^  ^ 

Grore  v.  Hodges 897 

Grnbbb  T.  Grubb 339 

GromoQ  v.  Baymond 367 

Gnykowski  y.  People 81 

Gonn  Y.  Cantine. 86 

Hadgdony.  Dexter 84 

Eager  y.  Clereland. 103 

Hagerdon  y.  OUyenon. 454 

UagentownT.  Ca  y.  Creeger»104, 497 

Hag^rty  y.  Wilber 224 

Hailesy.Marks 691 

Haley.  Walker 96 

HaUy.Manton. 156 

HaUy.Tuttle 106 

Hall  y.  Vandernif t 695 

Halletty.  Collins 73 

Hamilton  y.  Bossell,  28»  854^  366,  642 

Hamilton  y.  Wilson 679 

Hammond  y.  Dorsey . ...........  533 

Haounond  y.  McLaughlin 89 

Hampton  y.  Matthews 224 

Hanagan  y.  Hntchinson 157 

Hanoyer  JmictionB.  R  y.  Halde- 

man 101 

Hanson  y.  Graham 607 

HantsySealy 73 

Hopeood  y.  Houghton 653 

Hardiby  y.  Anthony 90 

Hanly  7.  Sprowle 81 

flargu  y.  Mofm 780 

Haniaon  y.  McKinn 384 

Harriaon  y.  Sterzy 727 

Hartford  etc.  B.  B.  y.  Kennedy.    98 

HarUy  y.  licAnulty. 240 

Hartnem  y.  Thompson 229,  230 

Hartnng  y.  People 6?1 


Haryej  y.  Ashley 870 

Hanrey  y.  Blakeman 902 

Haryey  y.  Hanrey 461 

Hatch  y.  Taylor 224 

Hawes  y.  Leader 238 

Hawkins  y.  Mississippi  R  R .. .  101 

Hyde  y.  Paratt 310,  311,  312 

Hayden  y.  Middlesex  T.  Ccop.  . .  113 

Haydbn  y.  Gould 64 

Hay  ward  y.  Whitly 607 

Heartson  y.  Hunt 107 

Heck  y.  Shener 343,  344 

Hedges  y.  Hedges 686 

Heister  y.  Fortner 256 

Henderson  y.  Railroad  Ca 102 

Hendricks  y.  Mount 246 

Hendrickson  y.  ShotweU 581 

Hennessey  y.  Old  Colony  B.  B. .  159 

Henser  y.  Harris. 581 

Herbert  y.  Paget 113,  118 

Herbert  y.  Shaw. 80 

Hemdon  y.  Bradshaw 81 

Herod  v.  Bartley 616 

Herrick  y.  Carmen 379 

Hershey  y.  Clarksyille  Lostitute.  107 

Hervey  y.  Vermilion. 99 

Heater  y.  Memphis  B.  B. . . .  100,  102 

Hewitt  y.  Finch 291 

Hiberni^  T.  Co.  y.  Henderson. . .     96 

Hickman  y.  Walker 694 

Higgins  y.  Murray 190 

Hipland  T.  Ca  y.  McKean 96 

Hight  V.  Ripley 190 

HlQy.  Burnet 53 

Himmelman  y.  Hotaling 273 

Hindle  y.  O'Brien 290 

Hitchcock  y.  Harrington 326 

Hoagland  y.  BelL 96 

Hoare  y.  Graham 380,  382 

Hogshead  y.  State 81 

Holdroid  y.  Liddel 186 

HollingBWorth  y.  Bagley 780 

Hollingsworth  y.  Dune 81 

Holmer  y.  Thwing 684 

Holmes  y.  Holmes 73 

Holmes  y.  Mead 581 

Holmes  y.  Smith. 273 

Hoist  y.  Pownal 668 

Homer  y.  Wallis. 619 

Hopes  y.  Alder 78 

Hopkins  y.  Bnrchell 414 

Hopkins  y.  Drake 107 

Hopkins  y.  LisweU. 78 

Hopley  y.  Dufresne 78 

Hoppin  y.  Buffum 96 

Horn  y.  Noel 70 

Homsey  y.  Dimocke. 449 

Horsford  v.  Wright 49 

Howy.  Prinn 708 

Howard  y.  American  Peace  Soci- 
ety  581,  586,  588 

Howard  y.  First  Pariah  eto 161 

Howe  y.  Howe 67 

Howe  y.  Palmer 169 


16 


Oasib  GiiBb. 


Howell  T.  Bflfden 

HoytT.Eimbdl 202 

Hu  bbert  t.  Borden. 836 

Huddenford  Clan.  Co.  t.  Baokloy    98 

Hoggett  ▼.  Mont^m«ry 215 

Htmes  ▼.  CornehoB. 692 

HnUi  ▼.  Bnntin 780 

Hunt  r.  Kansas  Bridge  Co 101 

Hunt  Y.  Adams. ..  .m,  138^  184,  135 

Hunt  T.  Kirkbridei 378 

Hatohins  Y.  Kiinmel 73 

Illinois  BiYer  Bailroad  y.  Been.  101 
Ix^gUs  Y.  Sailors'  Snog  Harbor. . .  585 

Ingraham  Y.  GeYor 84 

Instone  y.  Frankfort  Bridge  Ca .    07 

Ipsley  Y.  Tack 68 

Ireland  y.  Palestine  T.  Co 88 

Isley  Y.  Stabba 104 

Israel  Y.  Brooks. 691 

Jackson  y.  Bard 91 

Jackson  Y.  Bowen 91 

Jackson  Y.  Brownson 87 

Jackson  y.  Hathaway 60^  90 

Jackson  v.  Kniffen 685,  636 

Jackson  y.  Louw 90 

James  y.  McKinnon 248»  249 

Jackson  Y.  Statts. 410 

Jackson  Y.  Terry 240 

Jackson  y.  Tracy 248 

Jackson  v.  Winne 73 

Jeffries  Y.  Bandall 82 

Jenks  Y.  Doylestown  Bank 489 

Jestons  Y.  Brooks 82 

Jesas  College  y.  Bloom 295 

Jeter  y.  Glenn 679 

JewettY.  Lawrenoeboi^Bailroad  101 

Jewett  Y.  Warren 353 

Johnson  y.  CrawfordsviUe   etc. 

Railroad 99 

Johnson  y.  Dickens 614 

Johnson  y.  Martinos 884 

Johnson  Y.  McAdam 488 

Jones  Y.  Gibson 63 

Jones  Y.  P.  &  C.  Bailroad 616 

Jones  Y.  Byder 113»  115,  119 

Jones  Y.  Setomb 86 

Jones  Y.  Williams 679 

Jordaine  y.  Lashbrooke. 699 

Jordan  y.  Spencer 892 

Joy  Y.  Campbell 802,  879 

JuddY.  Fox 106,  106 

Kachlin  y.  Balston. 842 

Kansas  City  Hotel  y.  Hams. ...  108 

Kearney  y.  Vaa^i^ian 246 

Keller  y.  Donelly 489 

Kelton  Y.  BcYins 690 

Kennebec  etc.  Bailroad  y.  Waters  100 

Kent  Y.  Charlestown 81 

KeyesY.  Keyes 73 

KiddY.  Rawlinson. 28 

Kidwelly  Canal  Co.  Y.  Baby ... .    97 


90 


224 
81 


KilloBT.  Fogg 

King  Y.  Ellis 

King  Y.  Kin^ 

King  Y.  Twisleton 

Kinlook's  case 467, 476^  478,  482 

KirkY.  Morris 107 

Kirkpatriok  Y.  Moziiattd 278 

Kittredge  Y.  Holt !<»,  106 

Klnmph  Y.  DaniL 618,  614 

Konnu  y.  Kiikpatriek 


Ladd  Y.  Franklin 

Laflayette  Plank  Boad  Co.  T.  New 

Albany  ft  R.  B.  Co 

Laffim  Y.  Nagjee 

Lail  Y.  Monnt  Sterling  Co 

Lake  y.  King 

Lamb  y.  Dorant 121, 128, 

Lamb  t.  -Saltos 

Lamplndb  y.  Lamping 

Lane  y.  jBrsinerd 97, 

Lane  Y.  Goodwin 

Lanfear  y.  Sumner. 

Langdon  y.  Tonng 

Lansdown  Y.  Lansdown 

TAfiMttg  T.  Gaine 728^ 

Laige's  case 201, 

Lawrence  y.  ClariL 

Lawrence  y.  Fox 

Lasarns  Y.  Bryson 

Lea  Y.  Yard. 880^881,832, 

Leach  y.  Bachaoan 

Leame  y.  Bray 212^  218,  214, 

Lear  y.  Kdmnnds 

LeCaoxY.  Eden 

Lee  Y.  Abbe 

Lee  Y.  Alston 

Lee  Y.  Chadsey 

Lee  Y.  Griffin 

Lee  Y.  Pile 

Leech  y.  Baldwin 

Le  Gnen  y.  GoaYemenr 

Lempiere  y.  Paa^y 

Leonard  Y.  LeooArd 

1109 
18^ 

Leonard  Y.  White 166^ 

Lepage  Y.  MdNamara 

Lesher  y.  Lehan 

LeYett  Y.  Hawes 

Levy  Y,  Levy 677,  682; 

LewisY.  Bidge 678, 

lickbarrow  y.  Ma«n.  .  447, 467, 

Lindo  Y.  Bodney 

LinendoU  Y.  Doe 

linviUe  y.  Earlywine 

Linzee  y.  Mixer 

Lisle  Y.  State 

Litchfield  Bank  y.  Chnroh. .  .99, 

Livingston  y.  Bishop 229, 

Livingston  y.  Stickles 

Livingston  v.  Ten  Broeok 

Livingston  y.  Van  Ingen 

Lnoaa  y.  Caloroft 


101 
710 
858 
728 
268 
108 

81 
128 
618 
892 
740 
202 
272 
166 
845 
334 
118 
215 

74 
220 
246 
296 
141 
188 
385 
844 
249 
122 

80 
110 
184 
839 
686 


86 
586 
679 


616 
613 
202 

81 
102 
701 
200 

91 
716 
325 


QiflBS  OlTID. 


it 


LiddMT.Lwfil 74 

UnbT.MilMs 461 

LoadMT.  Bobartnn 78 

lAnfcT.HoUaiid 90 

Luibid'tcMe 892 

Lyon  T.  TUmadga 918^  2«9 

Lyilv  T.  BoUaiid 87 

Maoe  T.  Nottin^iam 83 

SlMhin  T.  DeUvel 289 

Macklm'scue 067,  661 

Micky  ▼.  Dillingar 444 

Maondge  ▼.  ThAckwell 623 

MttSaiid  T.  GitisMD'fl  Bank 273 

MikepeMe  t.  Wardm 69 

Mandiiihtnin  ▼.  McDondl  . . 201 

Mam  ▼.  Cook 99 

Mamnng  t.  MimiTig 626 

Manoiiup  ▼.  Mcdure 273 

MuadAcua 471,  478 

Mttifield  T.  Dogud 606,  607 

MaoiSeld  K  R.  ▼.  Sfcoot 101 

Marbl/T.  Shemrd 189 

Mirtoiy  ▼.  Manwm 61 

Msnle  Her  Co.  v.  Hamuan. . .    63 
MAnettft«tcB.R.  T.  BUiotk...  100 

MiikkY.  Hatfield 113 

Mirkav.Gfmy 691 

Martia  V.  Faraawoffth 224 

KaitiB  T.  Fkyne 423 

MartindalA  T.  O^oop 696 

MiUwr  T.  OUerton 664 

MattlMws  T.  Lewis 289 

Mmoii  ▼.  FeanoB 283 

Maaoa  t.  Methodirt  Climdi.680,  685 

MayT.Alvaiee 109 

Mayiie  ▼.  Walter 692 

Mayor  of  Lyooa  t.  Baet  Indift 

Ok 686 

Maqrck  T.  But 700 

McAllirter  Y.  MoAlbater 681 

McColkMii^  T.  GOmore 201 

McCombie  t.  Dam 77 

MoCoaabe  T.  HoKennaik 336 

McCofdT.  Ochiltree 684 

MeDooald  T.  BeaQ 82 

MeFkriaa  ▼.  Moor 766 

McKibbin  ▼.  Martiii 367 

MeKonkey  T.  G«ylord 619 

Uelatiro  T.  Waid 414 

McLaadilin  T.  Piatti 107 

MeLeaa  T.  Weeka 246 

McLeod ▼.  Oatea 106 

MelfinaaT.  Mftyv^B.B..  ..  101 

McNeely  ▼.  Hart 616 

MeBee  T.  Hooafcon 642 

McWiIbaBia  T.  Niaby 201 

Meadv.Caae 189 

Mead  ▼.  Keeler 104 

Meodov'acaee 472 

Mcttb  T.  Metehaiit  Bank 273 

Merhaniea'  Bank  t.  Bank  of  Ck>- 

Inmbia 86,  179 

Fonndxy  Oo.  r.  Hall.    97 


MeekiT.8Me 

MeantT.MOla 28,  349 

Me^iero  t.  Lamprey 106 

MeUenv.  WbippU 166b  1Mb  167 

MelTin  T.  Lamar  Ina.  Co. 99 

Merohanta' Bank  T.  Sfeate  Bank .  183 

Merrill  ▼.  Sherinune.  • 610 

Merritt  V.  Biinkerhoff. 61 

Metcalf  ▼.  Scholy 27 

Meverv.8t«te 82 

Middlemore  ▼.  Qoodala 677 

Middleton  T.  Hill 288 

Milea  T.  Boberta 46 

Milford  V.  Woroeater. ......' 68 

Millar  T.  Drake 87 

MiUer  y.  Hackley 78 

Miller  y.  Henderson. 383 

Miller  V.  Miller. 686 

MiUery.Race 270 

Millav.  Stewart 96 

Milwaukee  R.  R.  y.  Field 100 

Mima  y.  Mims 255 

Mitchell  y.  Roberta 106 

Mitchinson  y.  Carter 198 

Mixer  y.  Howarfch 189 

MofiEat  y.  Strong 409,  410 

Monroe  y.  Gktoigia 81 

Montgomery  y.  Desley 614 

MontpefieretcB^Ry.Lsngdan.  101 

Moody  y.  Threlkeld 224 

Moor  y.  Wilson 88 

Moore  y.  Ewing 422 

Moore  y.  Moore. 681 

Moore  y.  Ryder 272 

Moore  y.  Wilson 451 

Mordell  y.  Marshall 186 

Morgan  y.  Biddle 863 

Morgan  y.  Oyerman  S.  M.  Co. . .  155 
Monoe  y.  Bishop  of  Dorham  674,  687 

Morris  y.  Staoey 130 

Morrison  y.  McKinnon 81 

Moses  y.  McFarland 673 

Moantford  y.  WiUia 674 

Mndgett  y.  Horrell 96 

Mulholm  y.  Cheney 105,  106 

Mnllery.  Moss 28 

Monday  y.  Monday 320 

Monaon  y.  Parker 49 

Moflgraye  y.  Hall 107 

Moaaeny.  Price 333 

Myrlle  y.  Beayer. 86 

Nashy.Oir 691 

Nat  Bank  of  Lyons  y.  OoeanNal 

Bank 183 

Neely  y.  Teemster 734 

Nelson  y.  Boynton 156 

New  Bedford  T.  Cor.  y.  Adams  92;    97 

Newbold  y.  Wright 443 

Newboryy.  Bronswick. 73 

New  Hampshire  R.  R.  Co.  y.  John* 

son 98 

Newman  y.  Morris. 516 

Newport's  oaae 24a 


18 


OAfOB  OlXSD. 


Nicholas  T.  Ghaiiibcriaja 838 

NioholMn  t.  Monamj 213 

NiooU  y.  Btm  B.  B. 202 

Noble  T.  Smith 102^  687 

Norrifl  ▼.  SweoMj 101 

Northoott  ▼.  Undcrtill 380 

Northfield  V.  Verahiie 73 

North  MiMoariB.B.T.WIiikl«r.  101 

Northrop  y.  Cook 386 

Noyion  V.  Hallett 218 

Nanny.  Wilfllnore 28 

O'Brien  y.  WethHiU 202 

Odiome  y.  Mazey 86 

Offht  y.  Earlywine 613 

O'Gamy.  Eiaenholar 73 

Ogden  y.  Gibboni 278 

Ogley.  Barnes 212,  213 

Omrey.O^NeU 259 

Oldtown  R.  R  y.  Vescie 101 

Old  South  Soc.  y.  Crooker,  679^  681 
Oler  y.  Bsltimors  eta  B.  B....  497 

Osborne  y.  Moss 238^  246 

Ossipee  Mfg.  Co.  y.  Gsm^y 103 

Ostraader  y.  Brown 460 

Owens  y.  Missionsiy  Socisly...  684 

Pseifio  R.  R  y.  Hn|^ 100 

Paokard  y.  Wood 123 

Packington'scsse 297 

Paoe  y.  Palmer 202 

PaEner  y.  Danby 323 

Palmer  y.  Lawrence 97 

Palmer  y.  LoriUard 248»  249 

Palmery.  Mulligan 66^61,    89 

Pangbum  y.  Patridge 106 

Panton  y.  Williams 691 

Park  Bank  y.  Watson 273 

Ftokery.  Lewis ...  663 

Parkery.May 579 

Parkery.Meek 425 

Parker  y.  Schenok 189 

Parkinson y.  Cityoi  Puksr  ••••  407 

Parkinson  y.  Lee 603 

Parsons  y.  Briddock 621 

Parson y.  IHckinson ••••.  123 

Parsons  y.  Lonoks 189 

Pasley  y.  Freeman 142 

Patten  y.  Pearson 884 

Patterson  y.  Patterson 662 

Patterson  y.  Slonghter 261 

Patterson  y.  Task 441 

Patterson  y^  Todd 383 

Pktton  y.  Philadeii^ 73 

Payne  y.  Benaley 273 

Payaon  y.  Withers 101 

Peacock's  case 80 

Pescocky.  Rhodes..... 270 

Pearaall  y.  Chapin 246 

Pearson  y.  Howey 73 

Pearson  y.  Pearson 192 

Peaslee  y.  Barney 246 

Pisek  y.  BandaU 


PeckT.  8nitk 

Ptekety.  Swift 190 

Peele'scase 102 

Peischy.  Dioksoii..,. 44 

Pemberton  y.  Pemberton 635 

Pennington  y.  Bordley 533 

Penobscott  B.  R.  y.  i)ii]ui lOi 

People  y.  Alcott 210 

People  y.  Barrett 209,  474 

People  y.  Denton 474^  480 

People  y.  Goodwin 474,480.  482 

Paapbv.Oloott l^JIS^ 

People  y.  Piatt 89^  512 

People  y.  Bugles 580 

People's  Ferry  Co.  y.  Baloh 101 

Peoria  etc.  R  R.  y.  Preston....  100 

Perine  y.  Dunn 821 

Perryy.  Rhodes 007 

Pettm^U y.  McGregor 88 

Pickenng  y.  Burk 443 

Pickering  y.  Shotwell 680,  585 

Pierce  y.  Bush 81 

Pigott  y.  Holloway 404,  430 

Pii{(ot  V.  Thompson 86^456,  437 

Pikey.  Street 384 

Pinbury  y.  Elkin 410 

Pine  y.  Morris 456 

PiMataqua  Ferry  Co.  y.  Jones. . .     98 

Pitkin  Y.  Noyes 190 

Pittsburgh  R  R  y.  Grdbam 99 

Pittsburg  etc  R  R  y.  Heck  ...  330 

Pittsburgh  R  R  y.  8tewart..99^  102 

Philadelphia  y.  Fox 685 

Philadelphia R  R  y.  Hickman..   101 

Phillips  y.  Harris 107 

Phipsy.  McFarlane 190 

Piatt  y.  Johnson 56 

Pleydelly.  Pleydell 310 

Plumb  y.  Carter 82 

Plumb  y.Tubbe 202 

Poey.  Green C14 

Polky.Wendal 785 

Pollard  y.  Shaaffer 747 

Poole  y.  Symonds 40,  74 

Pope  y.  Askew 619 

Porter  y.  Towney 810 

Porter  y.  WilBon 432 

Porter'scsse 623^624,  625 

Portland  Bank  y.  Staoey 28 

Portland  Banks  y.Stnbbs....  27,  353 

Posty.Munn 612 

Postlethwaite  y.  Ptekes 423 

Potier  y.  Barclay 73 

Pottery.  T«anaing 453 

Potter  y.  Rayworth 78 

"PjLiiifr-niuiM'o 1  64^  o49 

Poulterer's  case j  ^^g.   ^^ 

Powell  y.  Bradlee 106 

Powell  y.  Monson  etc.  Mfff.  Co. .  363 

Presbury  y.  CommonwealSi 81 

President  etc  y.  Myisa 406 

Prestony.  Crofut 240b  242 

Prioey.Bnham 68 


Gasib  GmD. 


19 


9!%SSh  588 

PkiMT.N«a« lis,  114 

Prioe  T.  BalstoB 829 

PriggT.  AdaiM 289 

FHiu|»T.  Dunn 254 

PkiorT.Gnig 866 

PritchettT.  JooM 868 

PtodflerT.  I^wriiMi 242 

raieiiT.BMd^ 891 

PmdflnoB  T.  &OWII 27 

Ptey  T.  DkboQveiM 392 

139 

Kndan  ▼.  BiMel 310 

BMDv.Banp 411 

RitnHn  t.  Bndloiur 86 

fiftTT.Kidaeye 224 

K*H<liityftrtti  ^    lUiliimgftMi 263 

ficedr.  PasBsr 70 

Bcgina  ▼.  Stewart 663 

BAr.Kfert 699 

Bex  T.  Brampton 72 

Bjol  y.  Verlaih 63 

RkndT.  SandersoQ 166 

2ioaT.  BoekIfllaiidKB...103,  104 

BioBT.  Shnto 86 

Sioe  T.  Steams 87 

Bichania  T.  Barton 674 

Biddle  T.  Proprietoia 113 

Bineiiart  t.  Olwine 336 

Biveav.  BailroadCo 102 

Bobefta  V.  Stowera 780 

BobMtaon  t.  Vandban 189 

BobiBMnT.  Smith 273 

BodkafeUow  ▼.  Bakar 396 

Bogoa  T.  Goanell 157 

Bi^gen  T.  Imbleiton 215 

Bmb  T.  Stephana 78 

BegenT.Wecr 106,  106 

Bomaine  ▼.  State 82 

Eondean  r.  Wyatt 188,  61<^  616 

Boae  T.  dark 73 

BoaeT.  I>amel.692;  609, 697, 698,  699 

BoaaT.Boaa 678,  683 

Boaavillcaae 678 

BoaeT.  B97 383 

BovoT.  Beuaaop 288 

Boyr.Bowae 680^681,  688 

B^T.Bppea 410 

BnaKQ  T.  CLurk 135 

RaaKUv.Spb^ 273 

BstlandetB.R.R.T.  ThiaU....    98 
Rjral  T.  Bowlaa 848,  353 

Badkr  T.  Hobba 801 

Safloiy  T.  Dnboia 99 

Salem  Bank  T.Oloaoeater  Bank.  119 
Salem  Mill-dam  Oo.  t.  Bopea  ...  101 

SaHonatall  T.  Sandera 579 

Saoinel  t.  Agnew 107 

Seaborn  t.  Deerfield 86 

SaadeEBon  V.  Lamberton 454 

Sinda  T.  Codwiae 26^  246 


Sandav.  Hildnth 910,  948 

Sanf Old  ▼•  Booaa 223 

Sanger  t.  Bozbnxy 67 

Sanndera  ▼.  Newman 61 

Sawver  ▼.  Adama 255 

Scalbert'acaae 207 

Schaeffinr  t.  Minonri  Ina.  Co. ...    96 

Schell  V.  Stein 254 

Schemerhom  ▼.  Vanderiic^en. .  156 

Sehenk  t.  Hutohinaon 636 

Schoomaker  t.  Booaa 192 

Schoville  v.  Ganfield 84 

Scott  T.  Galloway 432 

ScoU  V.  Nat  Bank  of  Cheater. . .  183 

Scott  ▼.  Neabit 292 

Scottv.  Price 409 

SooU  ▼.  Shepard 212 

Sean  r  Brink,      i  *^  ^^^  ^^^'  ^^ 
bean  r.  dtbul...  j  ^^  ^^  ^^   jg^ 

Seizes  V.  Wooda 767 

Sellen  T.  People 82 

Selma  v.  Tenneasee  B.  B 97 

Seviraoaae 660 

SeweUT.  Ktch 189 

Shaddon  T.  Knott 107 

ShaUerT.  Bomatead 636 

Shaller  v.  Brand 414 

Sharp  T.  Brandon 224 

Shear  V.  Mallory 87 

Sheehy  ▼.  Mandeville 232 

Sheffield  t.  Watson 86 

Sheldon  V.  Soper 616 

Shenky.  Mingle 336 

Sherill  ▼.  Goodmm. 780 

Shipley  T.  Hammond 672 

Shotwell  T.  Few 732 

Shotwell  T.  Mott 682 

Shove  T.Webb 669 

Singfried  T.  LoTan 407 

Simon  t.  MotiToa. 493 

Simpson  T.  Hart 2M 

SkeMing  T.  Hai^t 379 

SkvmeT.BybcS 292 

Slate  T.  Schnyler. 291 

Slamming  v.  Style 312 

Slocnm  T.Warren 104 

SmartT.  Wolff 220 

Smith  T.  ChoTor 310 

Smithy.  Cook 295 

Smith  y.  Huntington 106 

Smith  y.  Montgimieiy 107 

Smith  y.  N.  Y.  Central  B.  B. .. .  189 
Smith  y.  BeeeeBiyerCo....l01,  102 

Smithy.  Smith 682 

Smith  y.  Taylor 671,  674,  676 

Smith  y.  Tracy 224 

Smith  y.Tritt 616 

Smith  y.  Viacher 310 

Smithy.  Ward 864,  414 

Smith's  case 102 

Sohiery.  St.  Ptal'a  Chnioh 684 

Sohier  y.  Trinity  Chnroh. 161 

Solliday  y.  Bissey ^ 

South  y.  Denniston 4SB 


20 


Oases  Cited. 


South  Bay  Ck».  T.  Qn^ 100 

Soathoote't  cue 171,  172 

Spaag^  ▼.  Indiaim  eta  B^  B.. . .    08 

SpewT.  Crawfoid 06 

Spencer  T.  Cone 180 

Speny  ▼.  Poand 202 

&  P.  Magnider  T.  Colston 06 

Spzegae  V.  niinoie  B.  B 100 

Spring  T.  Bonrlaad. 107 

Staatsv.  Tenl^vok. 40 

Stadtv.IiU 133 

Stachlin  Y.  Destrehan 62 

Staokpole  ▼.  Arnold 86 

Stalker  ▼.  McDonald 272 

Stamper  ▼.  Miller 270 

Stanhope's  case 00 

Stappv.Lill 100 

Starkeyy.  MiU 440 

StaxTT.Peck 73 

StatcTBiown. 641,  643 

State  ▼.  Durham 641,  643 

State  ▼.  Forney 641,  643 

State  V.  Gerard 687 

State  y.  Groome 81 

State  y.  Harris 618 

State  y.  Little 28 

State  y.  Madoil 82 

State  y.  Messecsmith 641,643 

Statey.  Murphy 73 

State  y.  Patterson 73 

Statey.  Piatt 107 

State  y.  Prewett 681 

Statey.  Qoarrel 81 

Statey.  Rood. 73 

State  y  Toller 81 

Statey.  Warren 684 

State  y.  Woodroff 474 

St  Deyerenx y.  N.  D.  Ghmoh.. .    68 

Stead  y.  Ckrarse 227 

Steiglenum  y.  Jeffries 843;  344 

Steyens  y.  Fsssett 601 

Stevens  y.  Lynch 78 

Stevens  y.  Shippen 680;  681 

Stevenson  y.  HeyUttid 273 

Stewart  y.  Allen 466 

Stewart  y.  Brady 201 

Stewart  y.  Fanner 86 

Stiles  v.  White 144 

Stillman  y.  Donghflrtiy 103 

Stines  y.  Donnan • 202 

Stirving  y.  Staho 674 

St    Imcb    Home  v.  Indigent 

Females 688 

Stokes  y.  Jones 246 

Storer  y.  Freeman 89 

Stort  y.  Clements 214 

Stoiyy.Odin 164 

Stouty.  Wood 613,  614 

Striokler  v.  Todd 339 

Stortevantv.  Ballard  \^^^^ 

Sumner  v.  Small 84 

Supervisors  v.  United  States. ...  283 
Sorry  v.  Pigot 67 


p. 
Snsqnehanna  Bridge  eta  Co.  y. 

Evans 383 

Swain  y.  Morland 74 

Swarti  y.  Swarts 339 

Swifty.Tywn 27%  273 

Swisher  y.  Conmumwealth 658 

Switaer  y.  Qarher 342 

Taft  y.  Brewster 84,    85 

Tappenden  v.  Bandall 673 

Tate  y.  Hilhert 686 

Taunton  T.  Cor.  v.  Whiting 92 

Taylory.Bell 292 

Taylor  y.  Benham 318 

Taylor  y.  Foster. 456 

Taylory.Eing 268 

Taylor,  matter  of 73 

Taylor  v.  Meekly 430 

Taylor  y.  Staples 193 

Taylor  v.  Taylor 263 

Tennev  v.  Brown 72 

Terrell  y.  Andrew  County 254 

Thacher  y.  Dinsmore 85 

Thayery.  Wendall 84 

The  King  y.  Barlow 279 

TheEingy.  Berenger 658^662 

The  King  y.  Brampton 70 

TheEingy. Bryan 661,  561 

The  Eing  y.  Cope 556 

The  Eing  y.  Delaval 660,  561 

The  Eing  y.  Despazd 81 

TheEingy.  Eccles.556,  660,561,  662 
TheEingy.  Edwards.207,555,561,  562 

The  Eing  y.  Ferrand 52 

The  Eing  y.  Gill 650,  562 

TheEingy.  Grev 560,  661 

The  Eing  y.  Inhabitants  of  Derby  279 

TheSongy.  Jeffs 470 

The  Eing  v.  Joomeymen  Tail- 
ors  : 660^561 

The  Eing  y.  Eimberly 552 

TheEingy.  Einnersley..  |  ^^'  ^ 

The  Eing  y.  Lara 658,  561 

The  Eing  v.  Leigh 657,  561 

The  Eing  y.Mawbry 560 

The  Eing  y.  Parsons 654^  561 

The  Eing  v.  Rispal. .  .  .654^  561,  563 

TheEmgy.  Bobinson 557,  662 

The  Eing  y.  Skirrett 561 

The  Eing  y.  Stevenson 207 

TheEingy.  Satton 81 

The  Eing  v.  Tomer 564 

The  Eing  v.Wheatly j^  ^ 

The  Qoeen  v.  Arrostrong.650,552,  061 

The  Queen  v.  Best 550,  552,  561 

The  Queen  v.  Mackarty 554^  561 

The  Qoeen  V.  Orbell 555,  561 

Thompson  v.  Algier 336 

Thompson  v.  Button 105,  106 

Thompson  v.  Gregory GO 

Thompson  v.  Eetchwn 44 

Thomdike  y.  Bath 123 


Oasib  CnsD. 


21 


Itep  T.  Ktoknk  Ona  0» lOe 

Tbonton  ▼.  Boydon 224 

Thndier  T.  jpike  Co.  &  B 96 

TkooDM   V^ater  Power  Go.    t. 

I^ng 101 

TQUatoa  T.  Kewell 84 

Timberly  T.  Childe 561 

TippittoT.  Walkor 84 

TiiMa  Y.  TiaMn 810 

Torberi  t.  Twinning 462 

Toirav  T.  OunpbeU 157 

Tooroy.  Canin 34 

T<iwer«  T.  Otborne 188 

Trimble  t.  Thome 78 

TrippT.Fhmk 716 

T^  etc.  B.  B.  T.  KewtoD. 101 

TadUTY.Beai 84 

Tomboll  V.  Psyeon 96 

TiuiMr  V.  AmbW 691 

XWnerT.  Hawkina 215 

Tuner  v.  Tnnier 892 

Twyae'acMe 88,  857 

Uden  T.  Kittiedge 135 

Ulmerv.LeUnd 691 

Undcridll  ▼.  Qibeon 88 

UmaQLoekaandOaoAlaT.Towne  100 

United  Statee  T.  Anedonda 839 

United  Statee  ▼.  Baker 81 

United  Stataa  ▼.GooUdge.207, 475^  570 

United  Btatee  ▼.  Fox 586 

United  Staiee  T.  HoTO 354 

United  Statea  T.  HndaoD 570 

United  Statoa  T.  MorgMi 119 

UpedflgiMh  T.  Oommoiiwealth. .  580 

Upton  ▼.Fenran 673 

Upton  ▼.  Haoabroagfa 104 

Upton  T.  Tribilooek.  ..97,  98.  09^  102 

Upton  T.Vaa...., 144 

UpweQ  T.  flalaey 811 

Urwin  T.  Woolneley. 84 

U.  &  Bank  T.  Bandridge 119 

U.  a.  Bank  o<  Geoigia 119 

VadMl  T.  Vadiel 312 

VaiderT.BeU 107 

Van  Ankin  T.  Weatbll 614 

Van  Boxen  T.  Doer 307 

VanooT.  Haalett 81 

VandenlieaTel  T.  United  Ina.  Co.  594 

VaaSebaaekT.  Bobbana 246 

Van  Sohaiek  T.  Edwaxda. 34 

Vanriian  t.  FtaUer 78 

Veaae  T.  Someriy 123 

Venanni  t.  Harwood. .••• •    82 

Vemay  t.  Carding 879 

Vonon  T.  Stephena 373 

VidalT.  Gerard'aBxra 584»  585 

Videl   T.  City   of  Fbila- )  578,  579 

ddphia (  580 

Vineant  T.  Wataon 157 

Vinton  ▼.  Bndford 43 

VioleU  T.  Patton 134 

Voo^T.  Wineh 56 


rKMb  IM,  ISQ,  126 

I  135,  136 

Walden  ▼.  Grata 094 

Waldran  t.  McCarty 265 

Walker  ▼.  ConataUe 673 

Wall  T.  Hoakina 613 

Walton  y.  Bethnne 594 

Ward  ▼.  Jonea. 653 

Ward  V.  Turner 686 

Warden  v.  Eden 291 

Warder  v.  Tucker 78 

Waring  y.  Cox 447 

Warner  y.  Bennett 202 

Warner  y.  Matthewa 635 

Warrick  y.  Collina 36 

Waaaum  y.  Feeney 82 

Waterfaouae  y.  Jamieaon 102 

Waterman  y.  Whitney 636 

Watera  y.  McClellan 355 

Watera  y.  Biggin 246 

WaterValley^.y.  Seaman....  102 

Wataon  y.  Bailey 414 

Wata(«  y.  Wataon 107 

Wearev.  Qove 88 

Weayery.  Barden 272 

Webater  y.  Hall 364 

Webater  y.  Upton 97,  98 

Wetton  y.  Shelly 699 

Wentworth  y.  Firat  Pariah,  eto. .  161 

Weatenba:ger  y.  Wheaton 107 

Whalley  y.  Thompaon 164 

Wheeler  y.  Smith 586 

Whiatler^a  caae 162 

Whitey.Fiak 587 

White  y.  Jonea 787 

White  y.  Skinner 85,  88 

Whitey.  White 623 

Whiteaorea  y.  Hawkinaon 75 

Whitefield  y.  Bewit 296 

WhiteMountainBB.y.Eaatman    99 

Whiting  y.  Bradley 75,  77 

Whitman  y.  Lex 581 

Wight  y.  Shelby  B.  B 102 

WiSsox  y.  Sanndera 82 

Wildery.  Whittlemore 45 

Wilderman  y.  City  of  Baltimore.  586 
Wiley  y.  Firat  Nat.  Bank  of  Brat- 

tleboro 188 

Wileyy.  Moor 433 

Wilkeay.  Back ai 

Wilkea  y.  Ferria 27,  686 

Wilkea  y.  Jacka 78 

Wilkea  y.  Jackaon 229 

Willet  y.  Sanford 308 

WiUiama  y.  Gwyn 37 

WiUiama  y.  Jonea 336 

Williama  y.  Leper 133 

Williamay.  Littie 273 

Williama  y.  McOnde 81 

Wil  lamMmy.  Binggold  ....105»  106 

Williama  y.  Shelly 224 

WUliama  y.  WiUuuna 582 


22 


Oasib  Oixkd. 


tfilliHBion  T.  Tomar 440 

Willing T.  Bewland.SSl.  SS^  838^  884 

Wilt  T.  FnnUiii 862 

Winder  ▼.  Idttto 882 

Winalow  v,  Cnmmingi 080' 

Wiaeman  t.  Vandmt 446 

WoodkouM    ▼.    CfnmwiBWtwilth 

Ina.  Co 100 

Woodhnll  ▼.  Hdmot 879 

WoodrnffT.ffiU 278 

Woods  y.  Dennett 88 

Woolam  ▼.  Heame 108 

Woioeeter  T.  Cor.  ▼.  WiUwd.  ,92,  97 

Wonley  T.  liattihet 28 

Wright  ▼.  CMnpbiU 4^  447 


Wymn  t.  TIm  HaUoweQ  and 

Ai^iQita  Bank 

Wyn  T.  Bangor 


11 
80 


Yarborongh  t.  Bank  <A  Itogiaiid .  IIS 

Tnrboroiijgh  ▼.  Harper 107 

Yard  t.  Lea 880^  881»  88S»  834 

Tatea  t.  Lansing 867 

Tohe  T.  Bamet 468 

Toong  T.  Adams 118»  110,  119 

Tonng  T.  Lathiop 246 

YoongiT.  Lae 273 


ZaiswissT.  Ji 


.079^  086 


American  DECisioNa 

VOL.  EL 


OASES 


SUPERIOR  COURT 


ov 


NEW   HAMPSHIBE. 


Havsn  V.  Low. 

p  Haw  Hiiiilii,  13.] 

Dm  BmocfwWMMJUM,  iv  Mobtqaob  yoi]>.--WliAn  a  mor^jii^  of  peraomJ 
pnu|Witj  is  Toid»  beoaoM  fmidiilent  m  to  oroditoiii,  ^  origiiiAl  debl 
Bft J  nwrthel—i  be  recovered. 

Fbaanov  or  HovioibOSD  Pbopsbtt. — Poewrion  by  the  mortgagee  of  per- 
■OQal  property  mortgaged  ie  not  neoenazy  to  tbe  Talidity  of  the  mort- 
gage, as  H  is  in  the  ease  of  e  pawn.  The  poaevion  by  the  fozmer  owner 
ia  merely  preenmptiTe,  bat  not  oondmive,  eridenoe  of  fraad. 

inAonoaiT  ow  Eqoixt  ov  BBDmrnov.— The  equity  of  redemptioii,  in,  a 
mortgage  of  perannal  property  ia  not  liable  to  attadhmenl 


for  the  sloop  Nymph,  alleged  to  be  the  property  of 
die  plaintifr.  The  defendant  admitted  the  takingy  but  averred 
thai  she  was  the  property  of  one  Heniy  Natter,  against  whom  a 
wxit  of  attachment  in  favor  of  John  Nutter  was  delivered  to  the 
defendant  aa  a  deputy  sheriff,  and  under  which  writ  he  took 
poesession.  The  plaintiff  denied  property  in  Henry  Nutter, 
and  iaaoe  waa  thereupon  joined. 

At  the  trial  the  parties  agreed  that  in  1816  Henxy  Nutter 
began  to  build  the  sloop;  and  being  in  want  of  funds,  applied 
to  the  firm  of  Chamberlain  &  Swazey  for  assistance,  who  ad-* 
vanoed  a  certain  amount,  and  to  secure  which  they  had  the 
■loop  enrolled  aa  their  property.  They  also  effected  an  insur- 
ance on  her  in  their  name.  Subsequently,  with  the  consent  of 
Heniy  Nutter,  they  conveyed  the  sloop  to  the  plaintiff,  and  at 
the  same  time  assigned  to  him  the  policy  of  insurance.  The 
plaintiff  paid  the  debt  due  to  Chamberlain  &  Swazey  from 
Henry  Nutter^  agreeing  with  the  latter  to  reoonvey  to  him  on 
the  payment  of  the  amount  of  the  debt,  and  a  certain  other 
amount  due  him. 
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Henxy  Nutter  testified,  under  objection,  that  the  sloop,  till 
oonyeyed  to  the  plaintiff  by  0.  &  S.,  had  always  been  in  his 
custody  and  under  his  control;  that  when  oonyeyed  to  the 
plaintiff,  she  lay  in  Fiscataqua  riyer;  that  no  formal  deliyexy  of 
her  was  then  made,  and  soon  after  that  time,  Exeter  riTer, 
where  she  had  usually  been  employed,  freeadng  up,  he  left  her  at 
a  wharf  in  Portsmouth,  secured  her  by  locks,  and  lodged  the 
keys  with  one  B.,  from  whom  the  plaintiff  took  them;  bat 
whether  before  or  after  the  attachment,  he  could  not  recollect. 

On  these  facts  the  juxy  were  directed  that  if  Henry  Natter 
retained  possession  till  after  the  attachment,  as  was  probable, 
it  did  not  furnish  condnsiTe  evidence  of  fraud,  but  was  merely 
an  indication.  They  were  also  directed  that  the  ofBcer  was  not 
justified  in  seising  the  sloop  on  account  of  any  supposed  eqail^ 
of  redemption.  A  verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  the  court. 

Havmi  and  Maacm,  for  plaintiff. 

BarUeUf  for  defendant. 

By  Court,  Woodbubz,  J.  1.  We  are  satisfied  that  the  interest 
of  Henry  Nutter,  in  the  present  action,  was  balanced;  and» 
therefore,  that  he  was  properly  admitted  to  testify.  Thus,  if 
the  action  terminated  in  faTor  of  the  defendant,  the  value  of 
the  sloop  will  go  towards  the  payment  of  the  witness's  debt  to 
John  Nutter;  but,  on  the  other  hand,  the  witness,  at  the  same 
time,  will  become  liable  to  pay  from  other  funds  the  debt  of 
the  plaintiff.  Had  the  sloop  been  purchased,  or  mortgaged  to 
the  plaintiff,  with  views  fraudulent  in  fact,  the  witness,  after 
her  loss,  might  not  be  liable  to  refund  to  him  the  consideratioa 
xeceived:  Bob.  Frauds,  691,  696;  Hob.  72;  1  Dyer,  194,  296; 
Free,  in  Ch.  80;  Sands  v.  Codwise,  4  Johns.  636  [4  Am.  Dec« 
806].  But  no  such  views  are  imputable  to  the  plaintiff ;  and 
whatever  may  have  been  the  character  of  the  sale  to  Chamber^ 
lain  &  Swaaey,  the  design  of  the  plaintiff  was  evidently  to 
obtain  only  a  collateral  security  for  his  own  account,  and  for 
the  sum  advanced  to  Chamborlain  &  Swaaey,  to  obtain  from 
them  the  assignment  of  that  security.  Hence,  should  the 
security  fail  as  against  the  other  creditors  of  the  witness,  yet 
the  debt  due  to  the  plaintiff  would  remain  in  fall  force.  It 
arose  not  ex  turpi  causa.  It  could  not  be  merged  l^  anything 
merely  collateral;  and  there  is  no  pretense  of  an  actual  pay* 
ment  on  release:  2  Salk.  622. 

2.  The  next  point  is  our  direction  to  the  jury,  that  the  de- 
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fendani  mm  not  justified  in  attaching  the  sloop  on  aocoant  of 
inj  sopposed  eqnitj  of  redemption,  which  still  belonged  to 
Heniy  Nutter.  At  the  trial  and  in  the  argoznent  both  parties 
have  treated  the  contract  between  Henry  Natter  and  the  plaint- 
iff aa  a  mortgage.  Conseqaentlyi  we  shall  so  consider  it,  what- 
erer  doobt  might  otherwise  arise,  that  the  writing  executed  by 
the  plaintiff  did  not  prevent  the  sale  itself  from  being  absolute: 
15  Mass.  480;  or  whaterer  doubts  might  exist,  whether  the 
doop  was  not  intended  as  a  pawn:  Oortdyou  t.  Lansing ^  2  Cai. 
Cas.  202;  Tely.  178  n;  and,  therefore,  the  conveyance  void, 
because  not  accompanied  by  an  actual  deliveiy  of  the  article 
pledged;  Justinian,  Inst  B.  4,  T.  6,  S.  7;  Telv.  178  n;  15  Mass. 
480;.  Portiond  Bank  ▼.  ShMg,  6  Mass.  426  [4  Am.  Dec.  161]. 
It  may  be  considered,  also,  as  a  mortgage  directly  between 
Henry  Nutter  and  the  plaintiff;  because  the  assignment  from 
C.  &  S.  was  by  Henry  Nutter's  consent,  and  the  obligation  to 
xeeonTey  ran  to  him  alone. 

Thus  considered,  the  equity  of  redemption  is  not  the  subject 
of  attachment  on  execution.  Most  of  the  cases  in  the  books 
rdate  to  pawns,  which  were  long  confounded  with  mortgages 
of  penonai  estate;  but  the  principles  which  exempt  the  equity 
in  both  from  seisure  are  similar:  Oom.  Dig.  Execution,  C.  4; 
IRttn  T.  Arris,  6  Johns.  886  [4  Am.  Dec.  864J;  8  East,  467; 
Tidd,  917.  The  analogy,  also,  to  the  equity  of  redemption  in 
real  estate  is  stetrng,  for  that  was  not  liable  to  execution,  either 
tt  ooBunon  law  or  by  the  29  Car.  11;  Powell  on  Mortg.  889; 
LydoTY.  DoOand,  1  Yes.  jun.  481;  8  Bro.  Ch.  480;  Meleaif  t. 
Stkofy,  6  Bos.  &  P.  461;  8  East,  467.  And  it  is  now  liable  in 
diJEnrent  states  only  by  express  statute  or  by  implication  from 
other  statutes,  recognizing  the  equity  of  redemption  in  real 
estate  as  a  legal,  rather  than  an  equitable  interest:  7  Mass.  139; 
8  UL  666;  9  Id.  108;  10  Johns.  481;  1  Day,  98;  [Punderwn  y. 
Brown,  2  Am.  Dee.  68]. 

3.  The  only  remaining  question  is,  whether  the  mortgage 
beeame  void  in  consequence  of  the  sloop's  continuing  in  the 
poMBsmrion  of  the  mortgagor.  It  is  well  settled,  that  a  mort- 
gage of  personal  property  is  valid  as  between  the  parties, 
UuHigh  the  proper^  be  not  actually  deliyered  to  the  mortgagee: 
5  Johns.  261,  262;  8  Id.  97;  2  Oai.  Gas.  202;  1  Atk.  166;  YeW. 
178  n,  and  authorities  there  collected. 

But  it  is  contended,  by  the  defendant,  that,  in  respect  to  the 
creditors  of  the  mortgagor,  such  a  transaction  is  per  se  fraudu- 
lent, and  therefore  void.    There  are  authorities  which  ooun* 
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tenanee  ihis  position:  Edwards  ▼.  BMin,  2  T.  B.  694;  HiamiUon 
▼,  Jtuttdt,  1  Onnoh,  801;  Siurtevani  v.  BaUard,  9  Johns.  887 
[6  Am.  Deo.  2811.  On  the  oontrazy,  there  are  numerous  other 
anthozitieB,  whidi  seem  to  hold  that  if  the  possession  of  per- 
sonal property,  after  either  a  sale  or  a  mortgage,  be  retained 
by  the  former  owner,  that  oiroamstance  alone  is  not  oonduaive 
eridenoe  of  frand;  bat  only  prima  facie  evidence,  and  may 
therefore  be  rebutted  or  explained:  Ikoyne^s  case,  8  Oo»  81; 
Cardogan  t.  Eenneti,  Cowp.  482;  Kidd  y.  Bavoiinson,  2  Bos.  & 
P.  69;  Megffoi  v.  Jfilb,  1  Ld.  Baym.  286;  Id.  724;  6  East,  257; 
6  T.  B.  424;  2  W.  BL  701;  Wordey  ▼.  Maiihee,  1  Burr.  484;  8 
Esp.  Oas.  674;  6  Id.  26:  Leonard  ▼.  Baber,  1  Man.  &  Sel.  251; 
Mutter  y«  Moss,  886;  Bull.  N.  P.  268;  Bob.  on  Fraud.  OpnT. 
668;  Waikins  ▼.  Birch,  4  Taun.  828;  1  Johns.  Oas.  166;  6  Johns. 
286;  8  Id.  446  [Beala  v.  Guemaey,  6  Am.  Dec.  848];  12  Id. 
828;  16  Id.  480;  6  Taun.  612;  4  DaU.  208;  4  Mass.  661  [PorU 
land  Bank  y.  Siacey,  8  Am.  Dec.  263];  8  Id.  267;  12  Id.  181, 
484. 

The  difference  between  these  two  positions  is  highly  import- 
ant, because  the  first  one  deyolyes  the  question  of  frand  npon 
the  court,  the  last  one,  upon  the  jury;  the  first  one  requires 
an  opinion  to  be  formed  on  a  single  droumstance,  and  admits 
no  explanation;  but  the  last  one  looks  to  the  whole  transaction, 
and  admits  eyeiy  honest  apology  or  extenuation.  But,  aa  a 
general  principle,  fraud  is  a  question  of  fact;  or,  at  the  furthest, 
is  a  mised  question  of  law  and  fact,  where  the  court  decide 
what  circumstances  and  intents  are  competent  to  prove  fraud, 
but  the.  jury  decide  whether  those  circumstances  and  intents 
exist  in  any  particular  transaction:  Fcsocrafi  y.  DeoouMre,  1 
W.  Bl.  196;  auUA  T.  lAtffe,  1  N.  H.  267,  and  authorities  there 
cited.  Perhaps  the  only  exceptions  are  cases,  in  which  special 
statutes  declare  that  some  act  shall  constitute  fraud;  or  where 
a  fraudulent  intent  is  ineyitably  inferable  from  some  act,  and 
both  of  these  acts  are  admitted  or  proved:  Btiunck  v.  Oaillaud, 
6  T.  B.  426;  Nunn  y.  WUmnore,  8  Id.  629. 

The  act  of  possession,  however,  by  the  former  owner,  after  a 
sale  or  mortgage,  has  never  been  declared  fraudulent  by  express 
statute;  and  it  is  not  an  act  which,  from  its  nature,  inevitably 
indicates  fraud;  for,  by  this  act,  the  general  funds  of  the 
debtor  are  not  diminished,  nor  the  security  of  his  debtors  in 
any  degree  lessened.  Nor  can  anybody  suJOTer  by  it,  unless  a 
new  credit  is  actually  given  or  an  old  one  extended,  under  a 
mistaken  belief  that  the  property  remains  unsold.    But  the 
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fefw  eues  of  ttus  Idnd  whiehmajbappen  ou^t  not  to  intiodiioe 
so  stem  a  role  as  to  make  aaeh  mnTrjannna  Toid  againai  ererf 
deacriptioii  of  creditorB.  It  is  obriona,  too,  that  the  amall 
number  who,  dmuig  soch  pooncnoion,  majgiTe  a  new,  or  extend 
an  old,  credit,  are  seldom  ineviiablj  misled  and  injured  bj  thst 
poeeeanon.  Thej  often  reoeiTe  express  notice  of  the  pzerions 
nle.  Sometimes  the  notorieliy  of  the  sale  has  been  soch  ss 
incidentally  to  hsTe  reached  them.  When  these  eireamstances 
hsTe  net  happened,  this  and  erery  other  class  of  creditors 
Bhoold,  before  giTing  credit  or  making  an  attachment,  diligently 
inqmie  as  to  the  title  of  the  property  in  possession  of  the 
debtor.  In  pnrchaaes  of  personal  property,  the  mle  of  caveat 
empior  applies,  though  the  vendor  may  be  in  possession  of  it; 
and,  in  levies,  it  is  no  harsher  to  i^ply  a  similar  role  of  caveat 
crediior.  We  know  it  has  been  a  subject  of  regret  with  some 
JQiists  that  in  eveiy  countxy,  ss  in  some  parts  of  Oermany, 
poaseaaion  should  not  always  be  deemed  oonclnsiTe  evidence  of 
tiUe:  4  T.  B.  640;  7  Id.  334;  Lord  Karnes's  Tiacts,  85. 

Bat  soch  a  role  would  make  a  vast  inroad  upon  our  system, 
and  the  frequent  necessity  of  entrusting  personal  estate  to  other 
than  the  actual  owners,  to  clerks,  domestics,  &ctors,  mechanics, 
and  borrowers,  forbids  the  application  of  the  mle  in  any  case 
whatever.  When  the  creditor  makes  proper  inquiry,  he  may 
ascertain  that,  in  his  particular  case,  the  naked  facts  of  posaes- 
aion,  after  a  sale,  is  the  only  indication  of  fraud;  and,  x>erhaps, 
that  indication,  weakened  by  clear  evidence  of  a  fall  considera- 
tion paid,  of  perfect  publicity  in  the  sale,  and  of  little  prior  in- 
debtedness in  the  vendor,  or  he  may  find  that  indication 
strengthened  by  the  eonveree  of  one  or  aU  of  these  circum- 


Again,  he  may  ascertain  that  there  was  an  express  condition 
in  the  sale  itself  for  a  loan  of  the  property  to  the  vendor;  and, 
considering  the  nature  of  the  property,  and  the  character  and 
situation  of  the  parties,  that  this  condition  ought  to  cast  no 
sQspieion  of  dishonesty  on  the  transaction.  Thus,  cases  will 
occur  to  erezy  one,  where  property  might  be  honestly  loaned, 
for  a  time,  to  the  Tender,  from  mere  charity;  other  cases,  for 
hits;  and  others  still,  for  the  property  to  be  repaired,  freighted 
or  manuf actoried.  In  others  it  may  be  left  with  the  vendor, 
from  simple  procrastination  as  to  its  removal;  in  others,  where 
the  aale  was  a  mortgage,  from  a  common  but  erroneous  opinion, 
that  the  mortgagee  has  no  ri^t  to  poaeeasion  until  condition 
broken;  and  in  others,  becauae  the  property  is  of  so  ponderous 
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a  nature,  as  to  render  a  speedy  removal  inoonrenient  in  the 
usual  coarse  of  business.  The  length  of  time  it  was  left  or 
loaned,  whether  for  hours,  months,  or  years,  would  frequently 
much  strengthen  or  weaken  any  presumption  of  fraud. 

In  fine,  possession  of  property  being  retained  by  the  vendor 
after  a  sale  is  not  per  ae  a  fraud,  but,  in  the  language  of  Lord 
Mansfield,  ''being  only  evidence  of  fraud,  may  be  explained:" 
1  Burr.  484.  The  circumstances  should  be  submitted  to  the 
jury,  and  ''from  all  parts  of  the  transaction  taken  together" 
(6  East,  265,  arguendo),  it  should  be  determined.  Whether  the 
contract  of  sale  was,  or  was  not,  "  fraudulent  in  the  concoction 
of  it:"  Lord  Ellenborough  in  5  Esp.  Cas.  25.  Li  other  words, 
if  this  act  of  possession  were  not  of  an  ambiguous  character, 
fraud  might  always  be  inferred  from  it  by  the  court;  but  appear* 
ing  in  so  "  questionable  a  shape,"  as  it  often  does,  fraud,  if 
accompanying  it,  is  a  presumption  to  be  made  by  the  jury  from 
the  whole  case,  and  is  not  "  determinable  by  any  poeitiTe  ml«^ 
of  law:"  Phillips  Ev.  App.  16. 

Judgment  on  the  verdict. 

See  note  to  Stmrievami  v.  Ballard,  6  Am.  Dee.  881,  for  an  eremfaitiwi  el 
thismbjeet 


Houghton  v.  Page. 

[«  Hsw  Hammhiis,  4a.j 

Jwraman  at  OomiOK  Law. — The  doctrine  of  the  oommon  Uw  which  ngurdtd 
interest  «e  nnlawfnl,  ia  not  Applicable  to  oar  state  of  aoeiety;  but  by  the 
common  law  as  here  adopted,  no  rate  of  intereat  ia  illegal,  nnleaa  ao  grea* 
aa  to  be  deemed  nnconadonable. 

tax  Loci  CoxfntAOTUs  Applixd. — A  cootraot  made  in  another  state,  betwieea 
ita  citizens,  and  to  be  performed  there,  by  which  interest  beyond  six  per 
cent,  per  annum  waa  agreed  to  be  paid,  must  be  governed  by  the  lex  lod 
eaairaetMs,  and  will  therefore  be  held  void,  it  being  ao  declared  by  statute 
in  that  state.  And  such  contract^  though  void  by  a  penal  statute,  ean- 
not  be  enforced  here. 

AssuKPgiT  on  a  promissoiy  note  indorsed  to  plaintiff.  The 
payee,  one  liason,  the  party  still  in  interest,  and  the  defendant, 
had  been  inhabitants  of  Massachusetts,  where  the  note  was  made 
and  delivered.  The  note  was  given  on  a  contract  on  which  in- 
terest beyond  six  per  cent,  per  annum  was  agreed  to  be  paid, 
and  which  was,  therefore,  usurious  and  void  by  a  penal  statute 
of  Massachusetts.  A  verdict  was  entered  for  the  defendant 
under  direction.    The  plaintiff  moved  for  a  new  trial,  on  the 
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gnmnd  that  the  statate,  beiiig  a  penal  one,  would  not  be  en- 
loroed  here. 

ChambeHain  S  Jtten^  for  plaintiff. 

EMaU  S  WOmm,  for  the  defendant. 

By  Oonrt,  WoonBusr,  J.    If  the  note,  whidh  is  the  subjeot  of 
the  present  action,  mnet  be  pronounced  Toid,  it  arises  from  the 
ciiciimstance  that  its  consideration  was  unlawful,  either  by  the 
cominon  law  or  by  such  a  statute  as  we  ought  to  notice  and 
enforce.    But  we  are  not  aware  of  any  principles  of  the  com- 
mon law,  adopted  in  any  quarter  of  this  country,  which,  on  the 
facts  of  the  case,  would  warrant  us  to  pronounce  the  note  Toid 
It  is  true  that,  in  conformity  to  the  canons  of  the  church,  all 
interest  whatever,  upon  money  loaned,  was  long  prohibited  in 
England:  1  Wilson,  290.    To  take  it  was,  also,  inforo conscien- 
fo,  punished  as  a  crime,  and  not  only  subjected  the  offender 
to  a  forfeiture  of  all  his  estate,  but  in  the  Mirror  of  Justices,  191 
and  248,  one  of  the  first  English  law  books  extant,  it  is  lamented, 
«B  ''an  abnsion  of  the  common  law/'  that  the  offender  was  not 
likewise  depriyed  of  christian  burial.     Our  privileged  cases  of 
lotns  of  cattle,  grain,  etc.,  at  an  extraordinazy  increase,  1 N.  H. 
Laws,  387,  were  equally  denounced  at  common  law.     The  prej- 
ndices  on  this  subject  have  doubtless  been  embittered  by  the 
ciieumstanoe  that,  anciently,  Jews  were  the  principal  money 
lenders;  and  such  is  still  the  extent  of  those  prejudices  as  hardly 
to  be  accounted  for,  except  on  the  belief  that  interest  is  prohib- 
ited by  the  scriptures  as  a  moral  offense,  or  that  associations  are 
continued,  which  have  some  connection  with  the  fulfillment  of 
prophecy  against  the  persecuted  race  of  Israel.    Eycu  as  late  as 
the  reigns  of  Henry  YIL,  of  Edward  TI. ,  and  of  Mary,  when  lit- 
erature had  so  long  waked  from  her  slumbers  that  some  correct 
views  in  politioal  science  would  naturally  dawn  upon  the  world, 
erery  rate  of  interest  was  forbidden  by  express  statute.    It 
therefore  follows  that,  if  the  common  law  of  England  concerning 
interest  should  be  adopted,  we  must  hold  void  all  contracts  for 
any  quantity  of  interest,  however  small  and  reasonable.    But 
in  tUs  enlightened  age  such  a  rule  could  no  more  be  tolerated 
than  the  absurd  principles  of  the  common  law  concerning 
witchcraft  and  heresy.    There  can  be  in  force  here  only  those 
principles  of  the  common  law  which  have  been  expressly  adopted, 
or  which,  being  applicable   to  our  state  of  society  and  of 
iunsprudenoe,  and  founded  upon  axioms  of  intelligent  reason, 
may  be  considered  as  impliedly  binding:  Ohipman's  B.  121;  6 
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Johns.  423;  8  Wheat.  865;  15  Johns.  116;  2  Burr's  Trial,  404; 
4  Borr.  2348;  Doctor  &  Stodent,  64, 14, 161. 

Oontracts,  however,  may  be  Toid  at  common  law,  because 
unconscionable  and  oppressiye;  and  there  seems  to  be  nothing 
in  the  principles  of  this  rule  undeserving  adoption:  Baxters. 
Wales,  12  Mass.  365;  Flayer  v.  Edwards,  note  Pluwb  ▼.  Carter, 
Oowp.  116;  Jestoujs  t.  Brooks,  Id.  796;  CuUer  t.  How,  8  Mass. 
258. 

Tet  what  rate  of  interest  should  be  deemed  contraiy  to  good 
conscience,  and  in  itself  unjust,  depends  so  much  upon  local 
usage,  the  quantity  of  moneyed  capital,  the  particular  denuind 
for  it  at  particular  times,  the  distresses  or  exigencies  of  both 
parties,  and  numberless  other  circumstances  that  a  jury  alone 
can  pronounce  understandingly  on  the  question,  and  they  only 
after  a  full  view  of  all  the  circumstances  in  each  case.  These 
circumstances  so  widely  different  in  different  ages,  in  different 
countries,  and  under  different  commercial  regulations,  have 
probably  given  rise  to  much  of  that  diversity  of  opinion  which 
has  prevaUed  on  the  subject  of  interest,  and  a  full  consideration 
of  them  might  well  be  expected  everywhere  to  impose  some 
little  check  on  the  invidious  spirit  of  legislation  against  usury. 

The  reasonings  on  this  subject  need  not  be  detailed  from 
Hume,  Adams  Smith,  and  others;  because  the  changeable Talue 
of  money  is  so  obvious,  and  the  contrariety  of  opinion  so  great 
on  the  subject  of  interest,  so  as  to  render  it  unwise,  if  not  im- 
possible for  us,  by  any  abstract  rule,  to  decide  what  quantity  is 
in  each  case  unconscieDtious.  How  could  a  court  hold  that 
some  particular  inflexible  rate  of  interest  should  always,  at 
common  law,  or  under  common  law  principles,  be  held  op- 
pressive; when  the  Koran  and  the  Old  Testament,  Aristotle 
and  the  ancient  fathers,  and  even  more  modem  civilians,  such 
as  Domat  and  Pothier,  have  condemned  any  interest  whatever; 
and  one  of  them,  Domat,  b.  1,  t.  6,  p.  131,  declared  "every 
covenant  of  commerce,  whereby  interest  is  taken  from  a  loan,' 
*'  a  criminal  usury,  most  piously  condemned  by  the  law  of  God, 
and  that  of  the  church,  and  most  justly  punished  by  the  ordi- 
nances;" while,  on  the  contrary.  Lord  Bacon  says,  "  that 
opinion  must  be  sent  to  '  Utopia;' "  and  Solon,  Locke,  Tui^t, 
Bentham,  and  othe;r8,  have  contended  that,  as  a  general  prin- 
ciple, the  rate  of  interest  should  be  limited  only  by  contract. 
When  in  practice,  at  some  eras,  not  only  England,  but  Bome, 
France,  Turkey,  and  our  Plymouth  ancestors,  enacted  express 
laws  against  all  interest;  while  other  governments,  such  as  Hoi- 
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land,  and  out  new  sUtas  of  Mississippi  and  Alabama,  Seybert's 
Stats.,  553,  haye  permiited  any  interest  upon  whidh  the  par- 
ties might  agree.  When,  also,  the  rate  of  interest,  as  limited 
bj  statnte,  has  in  Europe  varied  from  five  per  cent,  to  twelve; 
in  America  from  six  to  eight;  and  in  Asia,  from  six  to  fifty. 
But  though  the  comrt  in  the  present  case  would  not  be  warranted 
topronoimce  the  rate  unconscientious  on  any  liberal  applica- 
tion of  common  law  principles:  2  Chit.  Cr.  L.  549  note;  yet  the 
rate  has  been  found  by  the  Jury  to  be  void,  under  a  penal  stat- 
ute of  ICassaohusetts;  and  the  remaining  question  is,  whether 
the  operation  of  that  statute  can  here  be  noticed  and  enforced. 
In  the  examination  of  this  point  it  is  unnecessary  to  adduce 
aigoment  or  authority  in  fiivor  of  the  well  settled  rule,  that  the 
nitnre  and  effect  of  contracts  are  governed  by  the  lex  loci  conr 
Anoctes.  The  present  note,  therefore,  having  been  made  in  Mas- 
asehosetts,  and  being  by  a  statute  of  that  state  void,  it  cannot 
be  oolleeted  here,  unless  it  fall  within  some  established  excep- 
tion to  the  general  rule  on  the  lex  loci. 

But  no  fact  appears  in  the  case  to  bring  it  within  the  exception 
which  ezists,  when  the  contract  was  intended  to  be  performed 
in  a  state  other  than  that  where  it  was  made:  2  Johns.  Cas.  861; 
8  Johns.  192;  2  Mass.  89;  8  Id.  99;  2  Burr.  1078;  1  Bos.  &  P. 
142,  note;  4  Mau.  &  Sel.  150. 

Nor  18  the  objection  within  the  exception  as  to  disputes  oon- 
eerning  the  mere  form  of  the  pleadings,  and  not  concerning 
the  nature  and  effect  of  the  contract  itself:  1  OaU.  876;  1 
Johns.  Cas.  189;  2  Johns.  812;  1  H.  Bl.  186;  2  East,  455;  18 
Mass.  1, 18.  Nor  within  the  exception  which  exists  when  the 
oontnct,  on  account  of  its  subject-matter,  must  operate  else- 
vhere  aa  a  deed  or  devise  of  land  situated  in  another  state:  2 
GaU.  880;  7  Cranch,  116;  8  Wheat.  212;  1  Wm.  Bl.  246,  269. 
Nor  within  the  exception  which,  in  some  cases,  is  held  to  exist: 

1  Cowp.  343;  1  Johns.  94,  aemb.;  and  in  others  not  to  exist: 
jUves  V.  Bbdgsan,  2  T.  B.  241,  when  the  contract  is  void  only  by 
the  revenue  laws  of  the  state  where  it  was  made:  1  Wm.  Bl. 
M6.  Nor  do  we  apprehend  it  to  fall  within  the  exception  prin- 
cipally relied  on,  that  the  penal  statutes  of  one  state  cannot  be 
enforced  in  another  state:  8  T.  B.  738;  6  Esp.  Cas.  178,  note; 

2  Johns.  Gas.  868;  14  Johns.  340.  This  exception  is  often  laid 
down  in  language  too  broad;  and  the  principles  on  which  it 
rests  do  not,  in  our  opinion,  extend  to  the  present  case.  As 
applied  to  the  validity  of  the  contract  itself,  the  statutes  where 
it  was  made,  whether  penal  or  not,  seem  to  have  equal  force; 
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and  ibe  rate  of  interest  there  prescribed  has  always  been  recog- 
nized and  enforced  where  the  contract  is  sued:  1  Wm.  BL  236; 
2  Burr.  1091;  2  T.  B.  62;  1  Eq.  Cas.  Ab.  289;  2  Johns.  866, 606; 
16  Johns.  188;  12  Mass.  4.  But  as  applied  to  the  remedy  on 
contracts,  no  foreign  statutes,  whether  penal  or  otherwise,  are 
enforced;  and  the  cases  of  SchauiUe  t.  Canfield,  14  Johns.  840 
[7  Am.  Dec.  467],  and  of  FMioU  y.  Ogden,  1  H.  Bl.  186;  and  3 
T.  B.  726,  are,  on  examination,  only  an  illustration  of  this 
point.  In  Van  Schaick  v.  Hdtoards,  2  Johns.  Cas.  863,  the  pre- 
cise question  now  under  consideration  arose;  but  none  of  the 
court,  save  Kent,  J.,  gave  an  explicit  opinion;  and  he  held  that 
the  note  was  void.  The  extent  of  the  exception  seems  to  be  only 
this:  that  as  penal  statutes  are  a  part  of  the  criminal  jurispru- 
dence of  a  country,  their  operation  and  punishment  and  breach 
are  all  local:  Yattel,  b.  1,  ch.  19,  s.  282. 

Hence,  when  broken,  whether  at  home  or  abroad,  no  prose- 
cution can  be  instituted  abroad  for  the  penalty.  This  is  too 
well  settled  as  to  crimes  to  need  illustration  or  precedents.  But 
contracts  of  the  kind  now  in  suit  are  personal,  and  their  breach 
can  be  punished  abroad  as  well  as  at  home;  and  if  their  consid- 
eration was  void  by  laws  well  known  to  the  parties,  laws  in 
force  where  the  parties  lived  and  the  contracts  were  executed, 
we  see  no  reason  to  take  the  construction  of  their  nature  and 
effect  out  of  the  general  rule  on  the  lex  loci;  and  by  a  trans- 
portation over  the  boundaries  of  the  state,  metamorphose  an 
agreement  which,  in  its  creation,  was  corrupt  and  null,  into  an 
agreement  pure  and  actionable.  It  is  true,  also,  that  *'  as  the 
laws  of  foreign  countries  are  not  admitted  exproprio  vigare^  but 
only  ex  comUaie,  the  judicial  power  will  exercise  a  discretion 
vitli  respect  to  the  laws  they  are  called  upon  to  sanction;  for  if 
ihey  should  be  manifestly  unjust,  or  calculated  to  injure  their 
own  citizens,  they  ought  to  be  rejected:"  Blanchard  v.  Bussell^ 
18  Mass.  6  [7  Am.  Dec.  106];  2  Id.  89;  Ingraham  y.  Oeyer,  18 
Id.  24, 147  [7  Am.  Dec.  182];  16  Id.  419;  1  Johns.  Cas.  140;  1 
Gall.  876;  Oowp.  844;  2  Burr.  1084.  But  if  these  remarks  can 
be  extended  to  laws  affecting  the  consideration  of  contracts,  the 
statute  of  Massachusetts,  which  forbids  more  than  six  per  cent, 
interest  upon  money,  however  doubtful  its  expediency,  could 
not  be  pronounced  unjust  and  contrary  to  good  morals,  or  in- 
jurious to  our  citiaens,  while  a  similar  law  exists  in  our  own 
statute  book. 

Judgment  on  the  verdict. 
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Lmpb  SujJMg  TO  DowMU— A  widow  may  cUum  doirer  inlaadsof  whkhhw 
hnibaad  wm  idsed  during  coverture,  if  the  Uodi  wen^  At  thai  tbnab 
in  a  aMo  of  ooltivatioii,  ibongh  yieldingno  net  ineomeL 

Buaa  or  Cux/DraxiQir  Dxnirxix — ^Landa  mmt  be  oonaideied  "in  a  atate  of 
eidtivation'*  when  they  are  not  in  their  original  state  of  natorob  or* 
after  being  olaared  and  worked,  have  not  reverted  to  a  similar  state. 

Wbs  of  dower.  The  defense  was  that  when  the  husband  of 
the  demandant  parted  with  his  seisin  in  ihe  premises,  they 
were  not  in  a  state  of  cultivation,  nor  kept  as  a  wood  or  timber 
lot  appurtenant  to  a  farm.  Issue  having  been  joined,  it  ap- 
peared in  evidenoe  that,  about  thirty  years  since,  the  land  was 
cleared  of  its  timber,  and,  after  a  crop  of  grain,  was,  for  some 
time,  oceupied  as  a  pasture;  but,  while  owned  by  the  husband, 
the  fencee  became  ruinoas,  and  the  fields  lay  open  to  the  high- 
way, except  a  small  piece  on  which,  for  one  or  two  years,  tur- 
nips were  raised.  During  the  whole  time,  it  was  shown  that  no 
regular  or  annual  income  was  derived  from  the  premises.  On 
this  evidence,  the  court  directed  a  verdict  for  the  tenant,  sub* 
jeet  to  further  consideration,  how  far  this  evidence  was  con- 
clusive against  the  right  of  the  demandant. 

/•  Smiik  and  TT.  8mUh,  for  demandant. 


Ftekher  and  FeUinffiU,  for  tenant. 

WooDBOXT,  J.  At  the  trial  of  this  cause,  some  of  the  mem- 
bers of  the  court  were  inclined  to  think  that  land  which  yielded 
no  ^w>i*ii^l  income  during  the  husband's  seisin,  though  it  might 
have  been  cultivated,  was  not  the  subject  of  dower.  But,  on 
radection,  we  are  all  inclined  to  question  the  coirectness  of  that 
position.  The  issue  in  this  case  is  not  whether  there  was  any 
income,  but  whether  the  land  was  '*  in  a  state  of  cultivation.'' 
It  tharefore  follows,  that  if  land  can  be  ''  in  a  state  of  cultiva- 
tion," and  yet,  in  the  words  of  our  statute,  1  N.  H.  Laws,  190, 
not  '^produce  an  income,"  the  present  verdict  must  be  set 
aaide.  '*A  state  of  cultivation"  must  be  the  converse  to  a 
state  of  nature;  and  whenever  lands  have  been  wrought  with  a 
view  to  the  production  of  a  crop,  they  must  be  considered  as 
^^•'M^ming  and  continuing  in  ''a  state  of  cultivation,"  until 
abandoned  for  eveiy  purpose  of  agriculture,  and  designedly 
permitted  to  revert  to  a  condition  similar  to  their  original  one. 
But,  if  %y  income  be  meant  actual  net  profits,  it  is  olmous  that 
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in  eveiy  stage^  from  the  lowest  to  the  highest  **  state  of  cultiva- 
tion/' lands  may  be  so  managed  as  not  to  **  produce  an  income." 
This  may  arise  from  the  employment  of  expensiye  agents,  the 
failure  of  visionazy  experiments,  and  the  extravagant  prices 
paid  for  labor;  or  from  inattention  to  manures,  and  injudicious 
rotation  of  crops,  and  general  bad  husbandry.  On  the  con- 
trary, if  by  income  be  meant  some  vegetable  growth,  whether 
annual  or  otherwise,  few  lands  are  without  it,  and  so  far  from 
aDy  distinction  existing  between  lands  in  a  state  of  nature  and 
those  in  '*  a  state  of  cultivation,''  that  the  growth  upon  the  for- 
mer, when  near  navigable  waters,  is  often  more  valuable  and 
abundant  than  any  cultivated  crops.  We  can  conjecture,  also, 
that  by  the  word  income  might  be  meant  not  actual  net  profits 
nor  vegetable  growth,  but  a  capacity  in  the  soil  to  produce  net 
profits,  when  managed  with  neither  too  expensive  nor  too  negli- 
gent husbandry.  Thus,  in  England,  under  the  2d  and  8d  of 
Edward  YI.,  the  decisions  concerning  tithes  '*  in  barren  heath 
or  waste  ground,"  have  been  that  such  ground  is  not  exempt 
when,  in  fact,  yielding  no  net  profits,  but  only  when  *'  suapie 
ncUura  sterUis,  and  requiring  extraordinary  expense,  either  in 
manure  or  labor,  to  bring  it  into  a  proper  state  of  cultivation:" 
8  Bulst.  165;  1  Boll.  854;  Bull.  N.  P.  1, 191^1  Yes.  116;  Warrick 
V.  CoUins,  2  Mau.  &  Sel.  862. 

But  land  is  so  abundant  here  that  little  can  be  found  in  '*  a 
state  of  cultivation,"  without  capacity,  under  a  usual  course  of 
husbandry,  to  produce  net  profits;  and  if  such  a  tract  could  be 
found,  it  does  not  ipso  facto  cease  to  be  in  a  state  of  cultivation, 
merely  because  it  is  naturally  sterile  and  unprofitable  for  agri- 
culture. Nor  does  dower  in  it  cease  to  be  valuable,  because 
the  tract  may  be  improved  for  wharves  or  building  spots,  and 
contain  mines  of  ore,  or  quarries  of  useful  stone.  A  more  par- 
ticular examination  of  the  statute  upon  dower  will  fortify  these 
conclusions;  and,  for  the  time  consumed  in  making  it,  no 
apology  need  be  offered,  except  the  different  opinions  and 
practice  which  at  different  periods  have  prevailed  concerning 
its  true  construction.  The  statute  contains  only  two  sections, 
one  of  which  provides  that  no  widow  "shall  be  entitied  to 
dower  in  any  lands  whereof  her  husband  was  seised  during  the 
marriage,  unless  such  lands  were  in  a  state  of  cultivation  during 
such  seisiu,  or  were  used  and  kept  as  a  wood  or  timber  lot,  and 
considered  as  appurtenant  to  some  farm  or  tenement  at  the 
same  time  owned  by  the  husband  of  such  woman."  The  othex 
section  declares,  ''  that  when  any  person,  who,  in  his  life-time. 
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Wis  seised  of  lands  or  tenementey  oultiTaied  or  improvedy  and 
Bhall  lose  or  part  witk  las  title  therein,  and  sliall  afterwards  die, 
leamg  a  widow  haying  a  right  of  dower  in  the  same,  sueh 
widow  eihall  be  endowed  of  one  third  part  in  valne  of  such 
lands,  with  the  hoildinga   thereon,  according  to  the  value 
thereof  at  the  time  such  husband  so  lost  or  parted  with  his 
title  thereto;  and  such  widow  shall  also  be  endowed  of  such 
part  of  said  lands  as  will  produce  an  income  equal  to  one  third 
part  of  the  income  which  such  lands  produced  at  the  time  such 
husband  lost  or  parted  with  his  title  therein,  and  not  other- 
wise:" N.  H.  Laws,  190.     The  plain  intent  of  the  statute 
seems  to  be  to  prescribe,  by  the  first  section,  in  what  lands  a 
widowmaj  be  endowed;  and  by  the  second  section^  the  quantity 
of  dower  and  the  mode  of  assigning  it.    The  right  of  dower 
is  limited  to  lands  '*  in  a  state  of  cultiration,"  because  a  life 
estate  in  lands  in  a  state  of  nature  would  generally  be  worth- 
less, the  tenant  for  life  being  subject  to  trespass  and  waste,  if 
she  cut  down  wood  and  timber  for  the  purposes  of  sale  or  culti- 
vation: 10  Mass.  307;  Bac.  Ab.  "Waste"  0.    But  without  in- 
cuxing  these  liabilities  perhaps  she  could  cut  ordinazy  fuel: 
JddsBon  T.  Brownaon,  7  Johns.  234;  and  hence  she  may  be 
endowed  in  a  wood  lot  whenever  appurtenant  to  cultivated  land. 
It  is  supposed  by  some  that  this  first  section  is  only  declara- 
tory of  the  common  law.     It  certainly  says  nothing  as  to 
"income;"  and  it  is  equally  certain  that,  at  common  law,  the 
"income"  was  no  test  of  the  right  of  endowment.    Indeed  it 
was  not  regarded,  even  in  the  assessment  of  damage,  till  the 
statute  of  Merton;  and,  under  that,  is  considered  only  in  cases 
where  the  husband  died  seised:  Bull,  N.  P.  117;  1  Leon,  66; 
2  Saun.  45,  note  381;  Doctor  k  Student,  c.  13. 

There  is,  therefore,  neither  express  statute  nor  analogy  to 
make  ''income"  a  criterion;  and,  if  any  latitude  of  construc- 
tion be  permissible,  it  should  surely  incline  towards  helpless 
females,  who,  in  both  a  civil  and  a  moral  view,  are  richly  en- 
titled to  favor:  WSUams  v.  Otoyn,  2  Saund.  45;  Barnes,  2;  2  P. 
Wma.  702;  Cruise's  Digest,  title  "  Dower."  The  supposed 
diAeolty  in  assigning  dower,  where  there  was  no  income,  grows 
out  of  the  second  section,  and  is  a  question  totally  distinct 
from  the  right  of  dower,  which  arises  under  the  first  section. 
We  eee  nothing  in  it,  however,  which  is  insuperable.  The  lands 
in  wldeh  a  widow  can  be  endowed  having  been  described,  it  is 
deelned  that  she  shall  be  endowed  "  of  one  third  part  in  value 
of  mdi  lands,  with  the  buildings  thereon,  according  to  the 
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irUae  Chereof  at  the  time  such  husband  bo  lost  or  parted  with 
his  title  thereto."  Thus  far  the  second  section  furnishes  an 
inTariable  guide  in  the  assignment  of  dower,  which,  under  a 
different  statute,  the  sheriff  is  empowered  to  make  by  means  of 
freeholders  summoned,  etc. :  1  N.  H.  Laws,  189.  But  cases 
were  known  to  exist  in  which  yalue  alone  was  not  the  proper 
guide,  such  as  '* inheritances  that  shall  be  entire,  where  no 
division  can  be  made  by  metes  and  bounds,  or  where  a  woman 
cannot  be  endowed  of  the  premises,"  and  there  it  is  provided 
that  **  she  shall  be  endowed  thereof  in  a  special  and  certain 
manner,  as  of  a  third  part  of  the  rent,  issues  and  profits  thereof, 
to  be  computed  and  ascertained  in  manner  aforesaid:"  1  N.  H. 
Laws,  189. 

And  hence,  too,  as  a  general  direction  in  all  cases,  it  is  added 
in  the  second  section  now  under  consideration  that  ''such 
widow  shall  also  be  endowed  of  such  part  of  said  lands  as 
produce  an  income  equal  to  one  third  part  of  the  income 
such  lands  produced  at  the  time  such  husband  lost  or  parted 
with  his  titie  therein."  As  guides  to  the  sheriff  and  freeholders, 
''Talue"  and  ''income,"  it  will  be  seen,  are  thus  both  made 
important;  but  as  guides  to  the  court  and  jury  in  settling  the 
right  of  dower,  they  are  not  mentioned  in  the  statute,  and 
might  prove  very  fallacious:  2  Johns.  119.  In  the  assignment 
where  both  existed,  if  both  were  not  considered,  the  widow 
might  have  her  dower  equal  to  one  third  in  value  in  a  portion 
of  the  tract  now  become  a  forest,  and  from  which  she  could 
derive  no  regular  income,  without  being  exposed  to  actions  of 
trespass  or  waste;  or  she  might  have  her  dower  equal  to  one 
third  of  the  former  income  in  a  part  of  the  tract  very  small, 
and  of  little  capacity  to  produce  greater  income.  But  if  value 
is  always  regarded,  as  it  always  must  have  existed,  and  if  income 
be  regarded,  also,  whenever  it  existed,  she  will  receive  justice 
without  injury  to  the  tenant.  Because,  where  land  was  ''  in  a 
state  of  cultivation^"  though  without  net  income,  and  has  not 
yet  reverted  to  a  state  of  nature,  the  use  of  a  tract  equal  to  one 
third  of  the  whole  in  value,  might  be  profitable,  since,  without 
strip  and  waste,  she  could  improve  it  to  advantage.  If  there 
was  some  net  income,  then  there  must  be  embraced  in  her  third 
in  value  some  part  of  the  tract  now  yielding  as  much  as  one 
third  of  that  income.  But  if  the  land  has  now  reverted  to  a 
state  of  nature,  and  originally  yielded  no  net  profits,  and  that 
should  be  deemed  the  true  construction  of  the  word  '*  income," 
she  must  receive  only  one  third  in  value,  and  obtain  from  that 
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thiid  only  sodi  fixe-bote,  hedge-boie,  etc.,  as  can  be  taken 
irithont  skip  or  waste.  That  is  all  she  eTer  gets  in  a  wood  lot, 
^»pii]ienaint  to  a  farm. 

In  the  case  of  Leonard  v.  Leonard^  14  Mass.  688,  the  mode 
of  asngnment  was  also  in  eontxoyexBy.  Their  statute,  also, 
nty  not  oorrespond  with  oars.  And  we  are  satisfied  that  in 
tlM  present  ease  there  onght  to  be  a  new  trial. 

Hotiong  the  decision  in  this  cue,  Kent,  4  Com.  42;  WKjni  "In  Hum^ 
Hfv  Haa^shize  and  MMiSfihmotfiii,  tiie  widow  is  not  dowahb  of  land  \fi.  a 
viU  itato^  nneonnaeted  with  any  enltivated  fann,  on  the  prindplo  that  the 
had  wmld  be  whdU^  nsetoai  to  heril  aha  did  not  improve  it;  and  if  aho  did, 
dM  wonU  flxpoaa  hacaell  to  diaputea  with  the  heir,  and  to  locfeitQra  of  the 
for 
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(9  »nr  HAMtaBBB,  es.] 

90  MjnncAni  TbgIVsb.— A  mere  naked  poaeearion,  withont 

kind  of  pmyeatj  ia  not  anffident  to  entitle  a  peraon  to  maintain  troffor. 

V4X2D  Att^— "»■* — To  oooaider  a  valid  attachment  .of  perennal  property, 

poBBaanon  thenof  most  he  taken,  or  it  mnst  he  plaoed  nnder  the  oontnl 

cf  theoffioer. 
BiwaiuasT  Attachmmht. — ^While  one  attaohment  aahaist^  the  property 

taanot  be  duly  attached  by  another  dBoer,  bat  a  aecond  attachment 

riioald  be  made  by  the  first  cffiotr.    And  if  the  property  haa  been  de* 

Irravad  to  a  reoeipter,  and  he  aaaent  to  the  doinga  of  the  aecond  officer, 

Ibe  aeoond  attaohment  ia  atill  invalid. 

laoTXB  for  a  quantity  of  merchandise.  It  appeared  that  a 
writ  of  attaohment  was  sued  out  by  Wells  against  one  Hayford, 
and  deliTored  to  the  plaintiff  for  service.  He  immediately  went 
to  the  residence  of  Hayford,  and  there  found  that  the  defend^ 
ant,  another  deputy,  had  already  attached  the  goods  of  Hayford, 
and  after  removing  them  to  the  house  of  one  Oilman,  had  de- 
livered them  into  his  custody,  taking  a  receipt  therefor  in  the 
usual  manner.  GKlman  verbally  promised  the  plaintiff  to  de« 
tain  tlie  goods  for  the  plaintiff  as  well  as  for  the  defendant;  and 
theseopon  the  plaintiff  made  return  that  he  had  attached  sub- 
ject to  the  prior  attachment. 

The  attachment  by  the  defendant  was  upon  two  writs,  but  on 
one  tbere  was  a  nonsnit^  and  on  the  other,  though  judgment 
was  reooTersd,  yet  no  execution  was  sued  out  till  more  than 
thirty  days  afterwards.  A  new  suit  was  commenced  by  the 
parlj  who  snffezed  a  nonsuit,  and  before  the  thirty  days  last 
Bentioned  had  expired,  the  goods  were  again  attached  by  the 
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defendant,  removed  from  Oilman's  caetody,  his  receipt  canceled^ 
and  the  poaeession  has  since. been  withheld  from  the  plaintiff. 

A  verdict  by  consent  was  taken  for  the  plaintiff,  for  the  ralne 
of  the  goods  subject  to  the  opinion  of  the  court. 

Claggeli  and  SmiOi,  for  plaintiff. 

McInHre  and  Mason,  for  defendant. 

WooDBUBT,  J.    Though  possession  alone  will  sometimes  ena- 
ble a  party  to  maintain  trespass,  yet  trover  will  not  lie  without 
evidence  of  property  in  the  plaintiff:  1  Chit.  PL  160;  2  Saund. 
47;  1  N.  H.  110;  11  Johns.  629;  18  Id.  289;  U  Id.  862;  16  Id. 
207.    Because  in  trespass  if  the  plaintiff  had  only  the  naked 
custody  of  the  articles,  he  ought  not  to  be  disturbed  in  it  by 
anybody  but  the  owner;  and  hence  may  recover  for  the  mere 
injury  to  his  possession  against  a  wrong-doer.    While  in  trover, 
which  is  not  predicated  on  a  disturbance  of  the  possession  of 
the  plaintiff,  but  on  a  conversion  of  his  property,  the  plaintiff 
must  prove  his  property  in  the  articles;  and  also  a  right  to  the 
present  custody  of  them.    Amongst  the  different  kinds  of  evi- 
dence of  property,  peaceable  and  exclusive  possession  by  the 
plaintiff  is  one;  yet  that  is  only  prima  facie  evidence,  and  in 
this  case  was  not  proved  by  the  plaintiff.    He  never  saw  the 
goods  in  dispute,  except  when  they  were  in  the  custody  of  Gil- 
man,  the  receipter  of  the  defendant.   Gtilman  never  parted  with 
that  custody;  and  though  he  verbally  promised  to  retain  them 
for  the  benefit  of  the  plaintiff,  after  the  claims  of  the  defendant 
were  satisfied,  yet  he  did  not  so  retain  them,  but  before  the  ex- 
piration of  thirty  days  after  judgment  upon  one  of  the  first 
attachments,  returned  the  goods  into  the  possession  of  the 
defendant.    The  plaintiff  next  relies  upon  his  attachment  of 
the  goods  as  sufficient  evidence  of  property  to  maintain  trover. 
If  his  attachment  was  a  valid  one,  he  undoubtedly  could  now 
sustain  the  present  action;  because  he  would  have  acquired  a 
special  property:  1  N.  H.  289  [Poole  v.  Symonds,  8  Am.  Dec. 
71],  and  the  two  prior  attachments  by  the  defendant  being 
afterwards  dissolved,  he  would  also  have  a  right  to  the  inter- 
mediate possession  of  the  articles  attached.    But  the  doings  of 
an  officer  in  respect  to  personal  estate  cannot  amount  to  a  valid 
attachment  unless  the  articles  are  taken  into  his  actual  custody, 
or  are  placed  under  his  exclusive  control:  1  Wils.  44;  9  Johns. 
182;  6  Mass.  167, 168,  271.    In  respect  to  real  estate,  reasons 
exist  for  less  strictness:  2  Johns.  420;  9  Id.  108;  18  Mass.  128. 
By  actual  custody  and  exclusive  control  we  do  not  mean  that 
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an  officer  mnst  tonoh  or  remove  every  article  before  the  attach* 
meat  can  be  deemed  valid,  but  that  the  articles  must  be  so 
within  his  power  as  to  enable  him  to  touch  or  remove  them; 
iod  to  prevent  a  dissolution  of  the  attachment,  they  must  in 
dae  season  be  inventoried,  and  constantly  retained  under  the 
iboolote  dominion  of  himself  or  an  agent:  1  Ld.  Baym.  261; 
7 Hod.  87;  ST.  B.  696;  1  Esp.  Oas.  206;  16  Johns.  428;  12 
Mass.  131,  496.  Such  a  power  over  these  articles  the  plaintiiF 
never  possessed,  either  de  jure  or  de  /ado.  He  could  not  pos- 
seas  it  de  jure,  because  at  the  time  of  his  attempted  attachment 
the  goods  were  in  custodia  legis,  having  been  taken  on  two  prior 
writs,  and  after  a  removal  left  in  the  possession  of  an  agent  of 
the  defendant.  Those  writs  were  then  in  full  force;  and  it  seems 
well  setUed  that  property  once  in  the  custody  of  the  law,  can 
not  be  re-seized  by  another  officer  unless  the  first  seizure  was 
infonnal:  FarrT.  Newman,  4  T.  B.  661;  or  fraudulent:  Blach^ 
hmt  V.  KUnckard,  Holt,  643;  4  T.  B.  640;  7  Mod.  87;  Bac. 
Ab.  "  Sheriff/'  N.  Y . ;  14  Johns.  87 ;  Bridge  v.  Wyman,  14  Mass. 
190;  or  at  the  time  of  the  second  seizure  had  become  dissolved. 
This  follows  as  a  necessary  inference  from  the  doctrine  before 
mentioned  oonoeming  the  validity  of  an  attachment.  Because 
neither  the  actual  custody  nor  exclusive  control  of  the  same 
trtides  can  at  the  same  time  exist  in  two  distinct  persons;  and 
hence,  while  the  first  officer  retained  this  power,  the  second 
officer  is  without  it,  and  can  make  no  valid  attachment.  To  say 
that  the  second  officer  has  a  subordinate  power,  is  to  say  that 
he  has  not  enough  to  constitute  a  valid  attachment.  To  say, 
ibo,  that  the  possession  of  property  by  one  deputy  sheriff  is  in 
law  the  possession  of  it  by  another  deputy,  is  to  carry  beyond 
the  reason  of  the  principle  and  into  flagrant  absurdities  the 
masdm,  that  the  sheriff,  with  his  deputies,  constitute  but  one 
person.  This  maxim  means  only  that  the  sheriff  is,  in  a  civil 
action,  responsible  for  the  official  acts  of  his  deputies,  as  if  they 
were  his  own  acts:  Oowp.  66,  891;  2T.  B.  164,  ei  auih,  paaaim. 
Hence  a  writ  delivered  to  a  deputy  for  service,  is  considered  as 
a  writ  delivered  to  the  sheriff,  so  far  as  to  render  the  sheriff  re- 
Bponsible  for  the  service;  and  an  escape  permitted  by  a  deputy 
is  oonaidered  as  pennitted  by  the  sheriff.  But  such  delivery  or 
escape  is  not  a  delivery  or  escape  in  respect  to  another  deputy; 
and  it  was  never  seriously  apprehended,  we  believe,  that  an 
anest  or  aitachment  by  one  deputy  became  ipso  facto  an  arrest 
or  attadunent  by  anotiier  absent  deputy  on  another  precept. 
Pieoepti  in  this  state  are  directed  to  the  deputy  as  well  as  to 
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the  sheriff,  and  the  deputy  acts  in  hia  own  name,  which  not 
being  the  case  in  England,  1  Oowp.  65,  inereaaee  here  the 
difficulty  of  the  consbruction  contended  for  by  the  plaintiff. 
His  construction  would,  also,  lead  to  infinite  confusion  and  in- 
convenience: 13  Mass.  116.  Nor  is  it  at  all  necessary  for  the 
protection  of  creditors.  Because  if  the  property  attached 
exceeds  in  yalue  the  demand  contained  in  the  first  precept,  a 
second  precept  can  be  deUvered  to  the  officer  who  served  the 
first  one,  and  he,  with  equal  benefit  to  creditors,  and  in  perfect 
consistency  with  principle,  can  make  a  second  attachment  sub- 
ject  to  the  first  attachment. 

The  next  inquiry  is,  whether  a  delivery  of  the  goods  to  a 
xeceipter,  who  engaged  to  return  them  on  demand,  or  pay  their 
value,  was  such  a  relinquishment  of  power  over  the  goods  aa  to 
dissolve  the  first  attachments  made  by  the  defendant.    This 
contract  of  the  receipter  vras  in  the  usual  form,  and  only  ex- 
pressed in  writing  what  the  law  would  imply  without  writing, 
against  any  servant  or  agent  of  the  officer  who  might  by  him  be 
entrusted  with  the  custody  of  the  goods.    It  was  merely  writ- 
ten evidence  of  a  bailment,  and  in  a  neighboring  state,  has 
been  held  to  vest  no  property  whatever  in  the  receipter  or 
agent.    But  in  this  state  we  have  held  that  it  vests  a  special 
property,  subordinate,  however,  to  that  of  the  sheriff:  1  N.  H. 
289;  [Poote  v.  Symonds,  8  Am.  Dec.  71].    The  sheriff  still  retains, 
in  law,  the  power  to  control  the  goods,  and  at  his  pleasure 
may  retake  them  into  his  personal  custody:  11  Mass.  215;  13 
Id.  295.    Indeed,  the  sheriff  himself  continues  alone  respons- 
ible for  them  to  both  debtor  and  creditor.    The  receipter  could 
not,  by  any  arrangement  with  the  plaintiff,  convey  to  him  an 
interest  in  the  goods,  so  as  to  maJke  the  second  attachment 
valid.    The  sheriff  himself  has  no  power  to  sell  the  goods 
attached,  except  at  public  auction:  Hobart,  207;  Oro.  Eliz.  601. 
Consequently,  he  could  convey  no  such  power  to  the  receipter. 
Uemo  plus  juris  in  aiiwm,  transferre  potest,  quam  ipse  habet: 
Pothier  CJont.  pt.  1  N.  7.  But,  as  we  have  before  remarked,  the 
receipter  only  promised  to  retain  the  goods  for  the  plaintiff^ 
subject  to  the  rights  of  the  defendant;  and  as  the  defendant^ 
before  the  first  attachments  were  dissolved,  rightfully  demanded 
and  received  the  goods  from  the  receipter,  the  arrangement 
became  a  mere  nullity.    The  plaintiff,  thraefore,  never  pos- 
sessed, either  de  facto  or  de  jure,  that  power  over  these  gooda 
which  is  necessary  to  constikite  a  valid  attachment.    And  the 
dissolution  of  the  first  attachment,  at  a  subsequent  time,  eould^ 
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lij  no  lektion  or  Action,  strengtihen  and  ratify  what  was  a  mere 
mdUtj. 
Terdiet  aet  aside,  and  plaintiff  nonanited. 


Sle^  ai  to  nibMqiMnt  attecfamcnti,  FSnfoa  t.  Bra^fM^  7  Ahl  Deo.  119| 
mim&Crmnu  r.  8U^  8  Id.  87S. 


GUBBIEB   V.  GUBBIBB. 

pVnrBAiinnn.fS.1 

Pttci  er  yaawHrM  jot^— When  no  plAoo  isdciigaated  f or  tlit  perfoHnaaoa 
d  oi  nMjgrtifaiy  it  mnst^  as  a  general  rule,  be  perfdnned  to  the  ohUgee 
Bat  the  role  is  different  if  the  thingi  to  be  deliyered  are 
OTy  from  the  natore  of  the  oontreot^  a  particnlM'  plaoe  may 
be  indireted- 

lo  PaaPiiaii. — ^A  readinen  to  deliver  the  ariicleo  at  the  proper 
pboe^  aad  doa  aotioa  thereof^  will  diiohaige  the  obUgor. 

Bnr  on  bond  to  tlie  plaintiff  and  her  huaband,  jointly  and 
•ereiaUj*  The  oondition  waa  that  defendant  ahonld  pay  tho 
debta  of  the  hnaband,  and  proTide  neoeaaaiy  support  for  him 
tad  faia  wife;  or,  in  iulnre  thereof,  to  lease  fifty  acres  of  his 
land  where  the  defendant  reaided.  The  defendant  pleaded 
performanoe;  to  which  a  replication  of  a  breach  was  made  since 
the  husband's  death.  It  appeared  that  defendant  was  a  son-in- 
law  of  the  plaintiff,  and  had  been  able  to  accommodate  the 
plaintiff  in  his  house,  bat  she,  since  her  husband's  death,  re- 
fbaed  to  live  there.  A  Terdiet  was  rendered  for  defendant^  sub* 
jeet  to  the  opinion  of  the  court. 

Moody  ^  for  plaintiff. 

J.  Woodman  and  Emerwn^  for  defendant. 

Woommar,  J.  The  pleadings  put  in  issue  only  the  fulfillment 
of  the  bond  after  the  death  of  the  plaintiff's  husband.  That 
ianie  has  been  properly  found  for  the  defendant,  if  he  was  not 
obliged  to  fulfill  the  bond,  either  to  the  plaintiff  in  person  or  at 
BQch  place  bb  she  might  appoint.  For,  otherwise,  the  house  of 
the  defendant  appeared  to  have  been  a  suitable  place  for  her 
maintenanoe,  and  his  readiness  to  support  her  at  such  a  place 
would  be  sufficient  without  an  actual  tender  of  any  articles: 
1  Chit  PI.  819;  1  East,  208;  7  T.  B.  129;  4  Mass.  474.  This 
readiness,  and  notice  of  it  to  the  plaintiff  in  a.  d.  1809,  were 
distiaetly  prored  at  the  trial;  and  after  such  an  unqualified  re* 
foaal  to  remore  as she  then  gave,  it  was  unnecessary  to  repeat 
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ibe  inTitation  since  her  hnsband's  death.  We  feel  no  dispom* 
tion  to  doubt  the  correotnesB  of  the  principle  that  an  obliga- 
tion, which  points  out  no  place  of  performance  must  be  fulfilled 
to  the  obligee  in  person,  wherever  he  may  chance  to  be:  lit.  s. 
840;  Com.  Dig.  "Oondition"  G.  g.  But  it  is  an  established 
exception  to  this  general  principle,  that  when  the  obligation  is 
not  for  money,  but  for  articles  which  are  cumbersome,  "as  an 
obligation  for  ten  bushels  of  wheat,"  the  wheat  need  not  be 
delivered  to  the  obligee  in  person,  **  for  that  the  importableness 
thereof  shall  excuse"  the  obligor:  Cheney's  case,  3  Leon.  260;  4 
Id.  46.  ''And  so,"  says  Coke,  ''note  a  diversity  between 
money  and  things  ponderous  and  of  great  weight:"  Co.  Lit.  210 
b.  But  he  adds,  and  the  doctrine  is  generally  followed  in  the 
books,  that  these  things  ponderous  must  still  be  delivered  at 
such  place  as  the  obligee  shall  appoint:  Co.  Lit  210  b.  Yet  it 
must  be  obvious  that  this  position,  in  its  utmost  latitude,  can- 
not be  correct  without  destroying  all  substantial  "diversity" 
between  the  two  species  of  property,  for  the  obligee  might  ap- 
point, as  the  place  of  performance,  the  place  where  he  may  chance 
to  be  when  the  obligation  becomes  due.  Or,  what  is  too  unrea- 
sonable to  be  tolerated,  he  might  appoint  a  place  so  remote 
from  the  residence  of  the  obligor,  that  the  expense  of  the  mere 
transportation  of  the  articles  would  exceed  the  whole  price  paid 
for  them.  The  true  rule,  we  apprehend,  is  this:  that  when  the 
obligation  expressly  designatee  no  place  of  performance,  and 
when  none  can  be  inferred  from  facts  contained  in  the  obliga- 
tion, or  from  other  facts,  collateral  and  independent,  which  may 
be  proved  by  parol:  1  T.  B.  879;  14  Ves.  jr.  170;  PeisOi  v 
Dickson,  1  Mason,  12;  1  Phillips  Ev.  441;  the  obligee  may  deaig^ 
nate  any  reasonable  place  for  the  delivery  of  the  articles. 

But  when,  from  the  facts  above  stated,  the  place  intended  by 
the  parties  can  be  clearly  inferred,  the  obligee  has  no  right  to 
appoint  a  different  place.  Thus  rent,  which  in  ancient  times 
generally  consisted  of  a  portion  of  the  produce  of  the  land, 
might,  when  no  place  of  payment  was  expressly  named  in  the 
lease,  be  paid  or  tendered  on  the  land  out  of  which  the  produce 
issued:  18  Edw.  IT.  2.  So  a  bond  to  make  a  feoffment  was 
well  fulfilled  by  a  tender  of  a  feoffment  on  the  land  to  be  con- 
veyed, because  the  estate  must  pass  by  livery:  18  Edw.  lY.  3; 
Vide  etiam  Thompson  v.  Ketcham,  4  Johns.  285.  Thus  it  must  be 
apparent  to  every  man  acquainted  with  the  business  of  real  life, 
that  a  contract  by  a  blacksmith  to  pay  a  certain  sum  in  his  work, 
when  it  was  proved  that  he  owned  a  shop  in  which  he  was  aocoa- 
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ftomed  to  labor,  ought,  as  must  have  been  intended,  to  be  per- 
fonned  at  the  shop  of  the  promisor.  While  on  the  contrary, 
if  he  owned  no  shop,  and  labored  as  a  jonmeyman,  and  the 
piomisee  did  own  a  shop,  the  inference  would  be  that  the  con- 
tract was  to  be  performed  in  labor  at  the  shop  of  the  promisee. 
Additional  facts  may  vary  the  result  in  both  cases,  and  so  many 
Additional  illustrations  will  occur  to  eveiy  one  it  is  unnecessary 
to  repeat  more.  The  nature  of  the  support  to  be  furnished  by 
the  defendant  in  the  present  case,  as  it  must  consist  of  house- 
room,  food,  clothing,  nursing,  attendance  and  other  things  nec- 
essary for  the  comfort  of  his  parents,  would  make  it  as  "  import- 
able" as  '*  ten  bushels  of  wheat."  Hence  he  was  not  bound  to 
carry  them  to  the  obligee  wherever  she  might  happen  to  dwell. 
We  think,  too,  that  the  place  of  performance  contemplated  by 
the  parties  is  clearly  to  be  inferred  from  the  facts  contained  in 
the  bond,  and  from  other  collateral  and  independent  facts  offered 
in  efidence.  In  most  contracts  of  this  description  between 
parents  and  a  child,  the  parents  retain  a  life-lease,  or  mortgage 
interest  in  the  farm  they  before  occupied.  The  son,  also,  resides 
with  them,  or  has  sold  his  property  elsewhere  and  is  about  to 
remoTc  home.  The  place  of  pexformance  would  then  seem  to 
be  the  house  before  occupied  by  the  parents:  Wilder  ▼.  WhiUe^ 
mere,  15  Mass.  262. 

But  in  this  case,  the  parents  retained  no  interest  in  the  farm 
they  before  occupied.  The  son  was  settled  in  a  different  town, 
at  a  considerable  distance,  and  does  not  appear  to  have  con- 
templated a  removal.  On  the  contrary,  it  seems  probable  that 
the  land  conTcyed  by  the  parents  in  Chester  was  to  be  sold  to 
discharge  their  debts,  and  defray  the  expenses  of  their  mainte- 
nance at  Sandwich,  where  the  son  resided.  Because,  on  the 
son's  neglect  to  maintain  them  satisfactorily,  their  former  farm 
in  Chester  was  not  to  rcTest,  but  the  son  was  to  give  them  a 
life-lease  of  fifty  acres  of  his  own  farm  in  Sandwich;  that  being 
the  place  where  they  all  doubtless  expected  to  dwell.  The 
son's  own  house  in  Sandwich,  and  not  the  house  of  a  stranger, 
would  seem  to  be  the  most  natural  spot  for  their  maintenance. 
The  increasing  infirmities  of  life  would  require  the  watchful 
tenderness  of  filial  affection;  and  for  aught  which  appears,  the 
son  not  only  received  insufficient  property  to  pay  for  their 
board  at  Chester,  or  elsewhere,  but  must  have  expected  that  his 
parents  would  prefer  to  spend  with  him  the  remnants  of  their 
days,  and  be  repaid  a  part  of  the  debt  of  infancy  as  he  rocked 
the  cradle  of  their  declining  age.    Accordingly,  his  father,  who 
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made,  and  who  must  well  have  undeniood  the  oontraot,  xemored 
to  the  son's  house^  and  resided  there  till  his  death.  The 
mother  passionately  refased;  and  as  the  son's  hoase  appears  to 
have  been  the  place  of  performance^  intended  at  the  time  the 
bond  was  executed,  we  think  she  had  no  right  to  appoint  a  dif- 
ferent place. 
Judgment  on  the  Terdict. 


The  oontrmot  in  thii  instenoe  it  a  frequent  one  in  tbe  New  RnglMMJ 
and  in  many  omm  the  aune  qneation  haa  been  preaented  to  the  oonrt  in  thia 
state.  Thna  in  Fkmden  r,  Lamphwr^  9  N.  H.  201,  a  lather  made  a  ooiiTey- 
•noe  to  hia  aon,  and  took  a  mortgage  to  himaelf  and  wife,  with  a  conditaon 
for  Tnm^inkmnmxu^  ci  the  paventa  for  life.  It  waa  held  that  the  plaoe  wlnere 
maintenance  waa  to  be  fnxniahed  waa  not  neoeaaarilj  the  phuM  oonveyed  and 
mortgaged,  there  being  no  atipnlation  to  that  effect;  and  the  anthority  of  the 
principal  oaae  waa  relied  on.  Inififef  Y.\fio6efii,  84N.  H.  S45,  the  aabjeei 
waa  oonddered  in  ref erenoe  to  a  plaoe  of  performanoe;  and  the  deoiaion  in 
the  principal  oaae  waa  lelied  on.  Here  it  ia  held  that  if  the  artidea  are  bolkj 
and  oomberKMne,  it  is  the  dntj  of  the  debtor  to  aeek  the  oreditor,  and  learn 
from  him  where  he  wiihea  them  to  be  deliTered,  and  upon  the  oieditQr  des- 
ignating a  reaaonable  plaoe^  to  deliver  them  at  that  plaoe»  and  if  the  creditor 
oannot  be  f oond,  if  he  refoaea  to  appoint  any  plaoe^  or  to  i^point  a  maaonahle 
place,  the  debtor  may  himaelf  aelect  any  suitable  and  reaaonable  plaoe^  and 
a  deUveiy  thenb  with  notice  to  the  creditor,  if  he  can  be  found,  will  die* 
ehaige  the  contraofe. 


Ela  V.  Gabd. 

BuouTAOK  or  Dbid  or  Fna  CovaBT.— -A  deed  esecntedby  a  fam$ 

withoat  her  hnaband  Joining  therein,  ia  not  valid,  except  the  dead  be 
a  releaae  of  dower. 

Bbbaoh  of  CovnrAirT  or  Sannf'-DAicAaBL— If  a  covenant  of  aeiaia  be 
broken,  aa  to  a  part  of  the  land,  the  damagea  recoverable  wiU  be  audi  a 
proportion  of  the  whole  oonaideration  and  interact  aa  the  valne  of  tbaa 
part  beara  to  the  value  of  the  whole. 

AonoN  of  covenant.  The  declaration  stated  that  the  defendants 
and  their  wives,  on  the  tweniy-fifth  October,  1808,  execaied 
to  the  plaintiff  a  deed  of  lot  No.  4A,  in  Ossipee,  and  covenanted 
that  they  were  seised  in  fee,  when  in  fact  they  were  not.  lasae 
was  joined  on  a  plea  of  general  performance,  and  the  deed 
being  produced  appeared  not  to  have  been  executed  by  the 
husbands.  The  description  was,  **  the  whole  lot.  No.  14,  oon« 
taining  five  hundred  acres  by  lot  or  giant,  be  the  same  more  or 
less,  which  lot  was  the  original  right  of  Thomas  WaUingford» 
Esq." 
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It  faxther  appeared  that  oeriain  deeds  from  Wallingford  te 
the  defendants  exisied,  oontaining  a  siiiiilar  deflcription;  that 
W.  was  one  of  the  sixteen  Masonian  proprietors;  that  Ossipee, 
being  within  their  grants  and  on  the  third  March,  1776,  being 
divided,  lot  No.  14,  fell  to  him;  but  that  on  that  occasion  a  vote 
poaoed  declaring  that  '*  each  proprietor,  to  whose  right  or  share 
anj  of  the  said  five  hundred  acre  lots  shall  be  drawn,  shall 
hxM  in  seyeralij  only  f onr  hundred  acres  thereof,  and  that  the 
remaining  one  hundred  acres  belonging  to  each  of  said  lots, 
shall  continue  in  common  and  undivided,  to  be  disposed  of  for 
the  encouragement  of  settlers,  or  any  other  purpose  the  pro- 
prietors may  think  proper."  A  committee  of  four  persons  was 
tiien  appointed  to  put  settlers  on  the  one  hundred  acre  lots  undi- 
rided,  in  such  manner  as  might  be  deemed  best,  and  were  also  em- 
powered to  execute  deeds  of  the  same  to  the  settlers.  The  un- 
dirided  hundred  acres  in  lot  No.  14  was  not  occupied  till  the 
year  1800,  and  no  deed  was  executed  except  a  deed  by  two  of 
the  oommittee,  in  1799.  Under  that  deed  it  was  now  claimed 
adTsrsely  to  the  plaintiif ,  and  was  worth  about  two  hundred 
and  twentj-fiTe  dollars.  Upon  these  fiusts  a  Yerdict  was  taken 
for  the  plaintifF,  subject  to  be  modified  or  set  aside  according 
to  the  opinion  of  the  couzi 

JEntoum,  for  plaintiff. 

(7ftM6y,  for  defendant. 

By  Court,  Woomnnir,  J.  This  action  is  properly  brought 
against  the  defendants  alone,  because,  as  a  general  principle, 
the  signature  of  femes  coveri  to  a  deed,  which  is  not  executed 
by  their  husbands  also,  can  pass  no  interest,  and  is  in  law  a 
mere  nullity:  1  Chit.  PI.  479;  15  Johns.  483;  18  Mass.  189. 
Perhaps  the  only  exceptions  are,  where  she  signs  under  a  power 
from  another,  and  when,  under  our  statute  and  usages,  she 
Signs  a  deed  releasing  her  dower:  1  N.  H.  Laws,  198;  Colonial 
Charters,  99;  7  Mass.  20;  2  Inst.  678;  1  H.  Bl.  848;  2  Wils.  1; 
10  Coke,  42  b;  C<nn.  Dig.  ''  Baron  and  Feme,''  H.  &  O.  4. 

As  no  other  question  concerning  the  declaration  and  plead- 
ings has  been  raised,  we  shall  next  examine  whether  upon  the 
facts  reported  the  coTcnant  of  seisin  appears  to  have  been 
broken.  When  the  defendants  made  this  covenant,  they  were 
seised  of  all  the  title  in  lot  No.  14,  which  Wallingford  had 
fonnedy  owned.  For  no  adyerse  possession  of  sufficient  length 
to  bar  their  entry  had  then  existed,  and  the  deed  of  one  hun- 
dred acres  in  No.  14,  which  was  executed  by  only  one  half  of 
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the  nnmbexs  of  the  proprietary  committee,  oould  pass  nothing: 
1  Bos.  &  P.  229;  13  Johns.  314,  460;  11  Mass.  186.  Bat 
Wallingf ord  neTer  owned  the  whole  of  lot  No.  14.  He  was  seised 
of  only  four  hundred  acres  of  it  in  severalty,  and  of  only  one 
sixteenth  of  the  other  one  hundred  acres  of  it  in  common.  The 
remaining  fifteen  sixteenths,  being  equivalent  to  ninety-three 
acres  and  three  fourths  of  an  acre  belonged  to  the  other  pro- 
prietors, and  as  a  substitute  for  their  interest  in  this  lot, 
Wallingf  ord  retained  an  interest  of  one  sixteenth  in  the  reserved 
one  hundred  acres  in  each  of  the  other  five  hundred  acre  lots. 
It  follows,  therefore,  that  if  the  language  used  by  Wallingfoid 
and  the  defendants  in  their  conveyances,  purports  to  grant  the 
whole  of  lot  No.  14,  they  have  attempted  to  sell  more  land  than 
they  owned  in  said  lot,  and  the  defendants  are  liable  upon  their 
covenants.  The  first  clause  in  the  description  of  the  premises 
in  the  deed  is,  "  the  whole  of  lot  No.  14."  Had  the  description 
here  ended,  it  would  have  been  impossible  to  raise  a  doubt,  that 
all  of  the  lot  was  attempted  to  be  conveyed.  The  next  dause, 
**  containing  five  hundred  acres  by  lot  or  grant,  be  the  same 
more  or  less,"  does  not,  upon  a  fair  construction  of  it,  vary 
the  meaning,  which  would  be  attached  to  the  first  clause,  if 
standing  alone.  Because  ''the  whole  lot  No.  14,"  was  sup- 
posed and  intended  in  the  survey,  to  contain  five  hundred  acres, 
but  as  the  survey  might  prove  in  some  degree  inaccurate,  the 
words  ''more  or  less"  are  added.  Not  that  the  grantor  in- 
tended to  restrict  the  former  clause  and  sell  "more or  less" 
than  "the  whole  of  lot  No.  14,"  but  only  that  his  covenant 
should  extend  to  the  simple  fact,  that  by  "lot  or  grant"  the 
whole  of  No.  14  contained  five  hundred  acres,  without  enjoying, 
that  upon  a  new  survey,  the  whole  lot  might  not  prove  to  con- 
tain "more  or  less"  than  that  quantity.  The  same  may  be 
remarked  of  the  only  remaining  clause  in  the  description,  *'  which 
lot  was  the  original  right  of ''  T.  W.  Esq.  This  was  not  in- 
tended to  restrict  the  former  clauses  so  as  to  pass  only  the 
interest  of  T.  W.  in  lot  No.  14,  be  that  interest  more  or  less, 
but  merely  to  identify  the  lot  before  described,  by  adding  that 
it  was  the  same  lot  which  was  drawn  to  his  right. 

But  it  seems  to  have  been  forgotten  when  the  deeds  were  ex- 
ecuted, that  on  the  same  day  this  lot  was  drawn  to  his  right, 
his  interest  in  it  was  limited  to  four  hundred  acres  in  severalty, 
and  to  one  sixteenth  in  common  of  the  remaining  one  hundred 
acres.  Had  there  been  conveyed  by  him  and  the  defendants  all 
his  interest  in  all  the  lots  then  drawn,  the  plaintiff  would  not 
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hftTB  sufiSBredy  beoaofle  he  would  have  obtained  one  sixteenth  of 
eaeh  of  the  reaerved  one  hundred  acres  in  th^  other  lots,  unless 
they  had  preTiously  been  oonTeyed  by  at  least  a  majority  of  the 
oommittee.    Boi  now,  for  aught  which  appears,  W.  and  the 
defendants  hare    been   paid  for  the  whole  of  lot  No.    14, 
when  they  had  no    interest    whatever   in    ninety-four    and 
tlizee  fourths  acres  of  it;  and  when  W.  at  least  may  still  retaitf 
an  interest  equal  to  ninety-four  and  three  fourths  acres  in  the 
other  sixteen  lots  drawn  in  March,  a.  n.  1775.    Considering, 
therefore,  the  clearness  of  the  first  general  clause  in  the  de« 
teription  of  the  premises,  and  that  the  subsequent  ones,  if  they 
do  not  fortify  it,  are  at  most  of  doubtful  import  concerning 
certain  paxtieolars,  we  think  that  the  deed  must  be  construed  to 
embrace  "the  whole  of    lot  No.    14:"    Munson  ▼.    Parker , 
Dee.  1814;  6  Cranch,  237;  4  Mass.  196.    Bat  as  all  the  in- 
terest of  W.  in  the  whole  lot,  both  undiTided  and  in  seTcraliy, 
would  pass  to  the  plaintiff,  C7oo8  Batik  t.  Brooks^  atUe,  the  dam- 
ages raooYered  must  be  limited  to  the  fifteen  sixteenths  of  the 
one  hundred  acres.    Thus  limited,  the  proper  measure  of  dam^ 
ages  is  the  oonsideration  paid  for  the  fifteen  sixteenths,  and  ia* 
terest  upon  the  same  from  the  date  of  the  deed:  4  Johns.  1;  8 
OaL  111  [SUaaU  t.  Ten  Eyck,  2  Am.  Dec.  2S4];  Justin.  Inst. 
607,  note;  4  DalL  441;  2  Mass.  487, 461;  4  Id.  108;  8  Id.  244. 
Where  the  plaintiff  has  entered^  receiyed  profits,  and  been 
erieted,  perhaps,  as  he  is  liable  for  those  profits  not  beyond  six 
yean,  the  interest  should  be  restricted  to  that  period:  13  Johns. 
50.    Perhaps,  too,  a  case  might  arise  where  the  plaintiff  ought 
to  leooTer  more  than  the  consideration  and  interest,  where  the 
plaintiff  ia  an  assignee  (who,  it  is  said,  may  sae  on  this  coto* 
naat:  4  Man.  A  Sel.  53;  5  Taun.  418;  15  Johns.  489,  note;  2 
Wheat.  63,  note)  and  has  made  expensiye  improTcments,  with- 
out having  been  in  possession  long  enough  to  be  allowed  the 
▼alue  of  them  by  the  owner  of  the  land,  under  our  statute  con- 
cerning "  betterments.''  There  may  be  some  difficulty  in  ascer- 
taining what  portion  of  the  consideration  was  paid  for  the  fif- 
teen sixteenths  of  the  reserved  one  hundred  acres,  as  the  whole 
of  lot  number  fourteen  cannot  be  of  uniform  value.    But  the 
troe  mode  will  be  to  ascertain  first,  what  proportion  the  value 
of  this  one  hundred  acres  bears  to  the  value  of  the  whole  of  lot. 
Then  take  the  amount  of  that  proportion  of  the  whole  consider- 
ation paid;  and  fifteen  sixteenths  of  that  amount,  with  interest 
on  the  same  as  before  mentioned,  should  constitute  the  verdicL 

SMiioietoiTbr^bniT.  Wriffhi,  I  Ajxl  Dto,  S. 
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Johnston  v.  Wilson. 

p  Nkw  Hammbisb.  9(tt.] 

iTACAircr  nr  Owwnm,  Whiv  Sxxsia.— When  an  offiM  u  ooMe  fflledt  imtil 
the  tenn  ezpurae,  it  cannot  be  deemed  vaoant,  ezeept  hj  the  deatiit  ra- 
ignatioD,  or  removal  of  the  inonmbenl 

Oaxb  o»  OiiiCB.-T-Where  a  statute  requires  an  appointee  to  take  an  oath  of 
office,  he  cannot  be  considered  as  qualified  unless  he  takes  such  oath; 
and  if  he  n^leots  to  take  it,  and  proceeds  to  execute  the  duties,  he  cta- 
not  justify  his  doings  as  an  officer. 

Etidsngb  ov  Dctb  ApFonmcEHT. — ^Evidence  of  yaxious  acts  1^  a  person  in  a 
particular  office,  are  prima  /aeie  evidence  of  his  due  appointment  aod 
induction  into  that  office.  Such  acts,  however,  may  he  conchMiTS 
evidence  of  his  due  appointment,  as  against  himself,  and  such  as  have 
recognised  his  official  authority  in  regard  to  these  acts. 

Tboyeb  for  two  horses  and  a  sleigli  against  the  defendant^  u 
1^  collector  of  taxes.  The  plaintiff,  at  the  annual  meeting  in 
llarch,  1817,  was  appointed  collector,  and  then /Signified  his 
acceptance,  but  did  not  take  the  oath  of  office.  Nothing  was 
done  until  the  following  May,  when  the  list  of  taxes  was  pre- 
sented to  Johnston  for  collection,  who  declined  receiving  it, 
unless  the  selectmen  would  give  him  an  indemnitj  for  the  non- 
resident taxes,  it  being  then  so  late  as  to  endanger  their  legal 
recoYcry.  The  indemnity  was  refused ;  but  under  an  impression 
ihat  Johnston's  conduct  amounted  to  a  vacation  of  the  office, 
they  appointed  Wilson  collector,  without  calling  a  town  meet- 
ing, and  without  the  approval  of  the  plaintiff.  The  oath  of  office 
was  at  once  administered  to  him,  and  he  entered  on  the  per- 
formance of  his  duties.  But  doubts  having  arisen  as  to  the  le- 
gality of  the  appointment,  at  a  town  meeting  in  November,  1817, 
the  acts  of  the  selectmen  were  approved.  No  new  warrant  was 
given,  nor  no  new  oath  was,  however,  administered.  In  April, 
1818,  he  seised  and  sold  the  property  for  which  the  action  was 
brought,  as  a  distress  for  the  payment  of  the  plaintiff's  taxes 
for  the  year  1817. 

A  verdict  was  taken  for  the  value  of  the  property  sold,  after 
deducting  the  amount  of  the  plaintiff's  taxes;  and  it  was  agreed 
that  judgment  should  be  entered,  or  a  new  trial  granted, 
according  to  the  opinion  of  the  court. 

J.  Harris  and  J.  Smiih,  for  the  plaintiff. 

Bumham,  Parker  and  Lawrence,  for  the  defendants. 

By  Court,  Woodbubt,  J.  On  general  principles,  the  choice 
of  a  person  to  fill  an  office  constitutes  the  essence  of  his  ap* 
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pointment:  Miinlniry  y..  Madmon,  1  Oninofay  138;  Oraig  ▼.  ^or- 
folk^  1  Mod.  122.  After  the  choice,  if  there  b4'  a  comnusBion, 
an  oath  of  office,  or  any  ceremony  of  inauguration,  theee  are 
fonoB  only,  which  may  or  may  not  be  necessary  to  the  Talid- 
.  itj  of  any  acts  under  the  appointment,  according  as  usage  and 
pofiitiTe  statute  may  or  may  not  render  them  indispensable, 
fiot  in  no  case  can  the  office  itself  be  considered  as  filled  till  an 
acceptance  of  the  appointment  by  the  person  chosen.  That 
acceptance,  howoTcr,  need  not  be  signified  in  express  terms. 
It  is  often  implied  from  previous  conduct  as  well  as  a  subse- 
qnent  receipt  of  a  commission,  taking  the  oath  of  office,  or  dis- 
charging some  of  its  duties. 

It  must  be  obvious  also  that  when  once  accepted,  no  Yaoancy 
can  be  said  to  exist  in  the  office,  till  the  term  of  service  expire, 
or  till  the  death,  removal,  or  resignation  of  the  person  ap- 
pointed. The  exceptions  to  these  general  principles  are  not 
Bomesous,  and  need  not  be  considered  in  the  examination  of 
the  present  case. 

It  is  admitted  that  the  plaintiff  was  duly  appointed  collector 
ior  the  town  of  Hillsborough,  for  the  year  A.n.  1817.  He  ex- 
praady  signified  his  acceptance  of  the  appointment;  and  conse- 
qoently,  unless  he  afterwards  resigned  the  trust,  there  is  no 
evidence  of  a  vacancy  in  any  other  way,  which  either  the  select- 
men of  the  town  could  legally  fill  by  a  new  appointment:  1  N. 
E.  Laws,  242. 

We  say  ''resigned,"  though  it  makes  no  difference  in  the 
atgoment  of  the  case  whether  the  subsequent  conduct  of  John- 
ston, sfter  his  express  acceptance,  be  called  a  non-acceptance 
of  the  office  (because  he  had  not  yet  been  sworn  into.it),  or  a 
wrignation  of  the  office.  For  if  it  amounted  to  either,  there 
would  then  exist  a  vacancy.  It  may  be  taken  for  granted  also 
thai  his  subsequent  conduct  did  amount  to  a  virtual  noh- 
soeeptanee  or  resignation  of  the  office.  The  very  next  dsj 
after  tins  conduct,  the  selectmen  proceeded  to  appoint  the  de- 
fendant  as  a  general  collector  in  his  place;  and  the  first  ques- 
tion wluch  arises  on  this  appointment,  respects  the  authority 
of  the  selectmen  to  make  it. 

Our  statute  of  February  8, 1791,  provides,  **  that  if  any  town 
or  place  shall  neglect  or  refuse;  to  choose  a  collector  or  col- 
lectors, or  shall  refuse  to  fill  up  a  vacancy  in  case  the  office  be 
vaeaoly  etc.,  in  eveiy  such  case  the  selectmen  of  such  town  or 
plaoe  shall  and  may  make  such  choice,  or  fill  up  suQh  vacancy, 
etc.    The  person  so  appointed  by  the  selectmen  diall  have  all 
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poirer  and  aothority  as  far  as  relatea  to  oolleoiiiig  state  and 
oountj  taxes/'  etc. 

This  Yacancy  had  existed  bat  a  single  dajysnd  no  town  meet- 
ing had  been  called  to  fill  it.  It  would  be  altogether  unreason- 
able,  therefore,  to  hold  that  the  town  had  either  neglected  or  r&* 
fosed  to  fill  it;  and  it  is  only  in  such  an  event  that  the  selectmen 
are  empowered  to  make  any  appointment  whatever.  And  in  no 
event  whatever  can  the  collector,  appointed  by  him,  distrain  for 
the  town  taxes,  which  constituted  a  considerable  portion  of  the 
cause  of  the  distress  in  the  present  action.  We  are  inclined  to 
think  also  that  these  doings  of  the  selectmen  could  not  after- 
wards be  confirmed  or  ratified  by  the  town,  because  they  were 
in  every  respect coramnonjudice,  and  void:  Bao.  Abr.  *'  Void;" 
Com.  Dig.  '<  Confirmation/'  p.  1;  10  Co.  76  b;  8  Inst.  231. 

But  for  the  protection  of  the  defendants,  who  probably  appre- 
hended they  were  acting  in  conformity  to  law,  and  who  would 
not  be  protected  in  collecting  the  town  taxes  under  an  appoint- 
ment from  the  selectmen,  even  if  that  appointment  were 
originally  valid,  or  could  afterwards  be  niade  valid  by  the 
approbation  of  the  town,  we  should  be  inclined,  were  it  pos- 
sible, to  consider  the  vote  of  the  town  in  November  as  a  new 
appointment  by  the  town  itself.  In  this  view  of  the  case,  how- 
ever, various  difficulties  arise,  which  seem  insuperable.  We 
do  not  understand  that  there  was  any  article  in  the  warning,  of 
the  meeting  in  November,  which  would  authorize  the  tovm  to 
make  such  an  appointment.  No  new  warrant  appears  to  have 
issued  to  the  collector,  and  it  is  admitted  that  he  was  not, 
under  this  appointment,  sworn  into  office:  The  King  v.  Ihrand, 
3  Bam.  &  Aid.  260. 

It  is  not  impossible  that  upon  a  new  trial  all  these  objections, 
except  the  last,  might  be  obviated  by  evidence  now  overlooked; 
but  as  the  last  one  rests  upon  an  admitted  fact,  it  must  be  fatal 
to  the  defendants  if  under  our  statute  the  acts  of  a  collector 
are  invalid,  unless  he  has  taken  the  oath  of  office.  We  have 
heretofore  remarked  that  the  oath  of  office,  among  other  forms, 
is  indispensable,  or  not,  to  the  validity  of  official  acts,  according 
to  usage  and  positive  statute. 

Much  confusion  appears  to  exist  in  the  books  from  a  neglect 
to  distinguish  between  the  evidence  that  the  oath  was  adminis- 
tered or  some  qualification  possessed  by  the  officer,  and  the 
necessity  that  it  should  be  administered  or  the  qualification  be 
possessed;  and  also  between  that  necessity,  where  the  omission 
to  take  the  oath  and  the  want  of  the  qualification  are  punishable 
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bjr  a  aoe  pnalty  or  noi  tX  all,  and  iriiera  flMgrara  mxpnmij 
littlarad  to  diaqnalify  the  offieer  to  act  Thus,  wlieii  &  poaoB 
bas  diBtiiictly  admitted  or  reeogniaed  the  oflidal  eapaeitj  of 
iBoihery  he  cannot  afterwarde  offer  eridenoe  against  the  valid- 
ify  of  his  appointment:  3  T.  B.  86;  1  PhiL  Et.  171;  Diekmrnw. 
Coward,  1  Bam.  &  Aid.  677,  079,  aeiii6.  So,  where  a  peraon 
has  acted  in  an  <dlcial  capacitj,  he  himaelf  cannot  afterwaida 
offer  erideoee  against  the  validitj  of  his  own  appointment:  5 
T.  B.  fiS3;  8  Id.  685,  n;  4  Bos.  A  P.  210.  So,  where  a  poson 
Ibas  performed  Taxioas  oflidal  acts  in  any  pnUie  oflloe,  they  are 
both  for  himself,  and  for  others  interested,  prima  facie  evidence 
of  his  doe  appointment  to  the  office:  4  T.  B.  366;  3  Johns. 
431;  2  OalliB.  15;  1  N.  H.  268;  2  Camph.  N.  P.  131.  Bat 
tbey  are  only  prima  facie  evidence;  and  if  practicable,  may  be 
rebutted  by  counter  evidence  of  any  irregolaiitjin  the  i^ptmit- 
nest:  JKS  v.  Burnet,  2  BL  Bep.  1135;  Bex^.  Vedaak,  3  Gampb. 
N.  P.  432. 

Where  an  omission  to  take  the  oath  of  office,  the  want  of 
aoiDe  qualification,  or  any  irregnlarity  in  the  appointment,  are 
proted  by  competent  testimony,  then,  and  not  till  then^  the 
qneetiDn  arises  coneeming  their  necessity  or  importance.  And 
it  seems  to  be  well  settled  that  when  the  inegolarity,  whatever 
it  may  be,  is  not  punishable  at  all,  or  only  by  a  penalty,  the 
sets  of  the  officer  are  still  '*  valid  in  respect  to  third  persons, 
vbo  may  be  interested  in  sach  acts:"  7  Johns.  554;  10  Mass. 
301;  1  Hawk.  P.  0.  17,  B.  1,  ch.  8.  They  are  valid,  also,  in 
reelect  to  the  paUic,  so  that  jostice  may  not  fail;  and  for 
ught  we  perceive,  the  officer  himself  may  be  protected  nnder 
tbem:  Jbnes  t.  Gibmm,  1  N.  H.  268;  Bex  v.  TFtttumis,  2  Han. 
kSeL  lil;  Margate  Pier  Co.  v.  JSptnom,  3  Bam.  A  Aid.  266. 
On  the  contrary,  when  the  irr^polaiity  is,  by  statate,  expressly 
made  to  inTslidaie  the  acts  of  the  officer,  or  where  sach  is  the 
neeesauy  constmction,  considering  the  natnre  of  the  office  and 
of  the  hsegnlarity,  the  officer  himself  cannot  justify  those  acte 
in  kk  official  capacity:  5  Mod.  317;  12  Id.  601;  Com.  Big. 
'"OfBeer,"  H.  7;  Bacon's  Dig.  «<  Officer,"  E. 

Most  of  the  cases  reported  relate  to  the  rights  of  third  per* 
■008  nnder  the  acts  of  soch  officers;  and  when  their  acts  are  not 
dedared  void  by  express  statate,  it  was  often  held,  before  the 
vumal  acts  of  indenmity  (which  for  many  years  have  been 
peeeed  in  favor  of  sach  officers),  that  even  third  persons  coold 
not  be  protected  nnder  them:  Croi.  Dig.  title,  "Officer;" 
Cttem  V.  Fogg.  10  Mod.  888;  fydey  t.  IWdb,  2  Id.  194;  2  Lev. 
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1^;  2  Bl.  Bep.  1136.  But  this  laRt  doctcind  was  strongly 
vesisted:  2 Iisy.  242;  1  Hawk.  17;  Bac.  Abr.  ''Officer;"  though 
irithout  the  acts  of  indemnitj,  we  are  indUned  to  think  that 
even  now  nobody  oonld  be  permitted  to  justify  under  snch 
officers,  when  they  belong  to  corporations,  whatever  may  be 
the  rule  when  they  are  officers  of  the  government:  2  Hao.  k 
Sel.  141;  8  Bam.  &  Aid.  266;  3  Oampb.  N.  P.  432. 

Many  cases  and  many  remarks  appear  in  the  books  which 
cannot  be  classed,  because  they  speak  of  de  facto  officeis,  with- 
out stating  either  the  nature  of  the  irregularity,  or  the  language 
of  the  statutes  concerning  it:  9  Johns.  135;  9  Mass.  231  [Ibider 
▼.  Bd)ee,  6  Am.  Dec.  62];  16  Mass.  170, 171;  6  Binn.  88;  Oro. 
Eliz.  699;  Oro.  Jac.  662,  654. 

'  In  the  present  action,  the  principal  defendant  is  the  officer 
himself,  who  neglected  to  take  the  oath  of  office;  he  justifies 
merely  as  an  officer  in  a  corporation,  and  we  are  inclined  to 
think,  from  a  comparison  of  the  different  sections  of  the  statute 
on  this  subject,  he  is  expressly  forbidden  to  perform  any  officud 
act  whatever  until  sworn.  By  one  statute  the  form  of  the  oath 
to  all  town  officers  is  prescribed.  By  another  it  is  directed, 
that  **  an  oath"  shall  be  **  administered  unto  them  agreeably  to 
the  form  prescribed,"  and  they  are  if  present,  to  be  notified, 
''to  take  the  oath  of  office  in  open  town  meeting,"  and  if  not 
present,  they  are  forthwith  to  receive  notice  to  take  it,  and  for 
a  neglect  are  exposed  not  only  to  a  fine,  but  seem  to  be  disabled 
to  act  until  sworn.  Because  the  statute,  in  another  section, 
expressly  declares,  that  these  **  officers  shall  continue  in  office 
the  space  of  one  year  or  until  the  next  annual  meeting  for  the 
choice  of  town  officers,  and  until  others  be  chosen  and  sworn 
in  their  room." 

'The  daqse  as.  to  filling  vacancies  follows  the  above  section 
and  provides,  that  "  such  officer  or  officers  so  chosen  and  sworn 
diall  have  the  same  power  and  authority  as  though  chosen  at 
ihe  annual  meeting."  And  the  form  of  the  oath  anciently  cor- 
responded with  these  clauses,  by  saying  you  will  "  perform  the 
duties  of  the  office  until  another  be  chosen  and  sworn  in  your 
stead:"  Ool.  Charters,  316,  428. 

.  It  is  therefore  manifest,  that  those  town  officers,  once  chosen 
and  sworn,  are  the  only  ones  qualified  to  perform  official  duties, 
until  new  ones  are  sworn,  as  well  as  chosen  "in  their  room." 
The  town  is  thus  never  destitute  of  officers  duly  qualified,  and 
it  cannot  be  reasonable  or  necessary,  that  while  the  offices  aro 
already  filled  by  persons  duly  qualified,  others  not  duly  quali- 
fied should  be  enabled  to  perform  the  duties  of  them. 
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niere  aeems  to  be  an  imnsiial  solidtade  eyinoed  in  the  statute 
eoneeniing  the  oath  of  office^  and  the  practice  in  respect  to  it 
has  alwajs  been  yeiy  strict.  How  far  it  may  always  haye  been 
conformable  to  principle,  we  do  not  undertake  to  decide.  But 
in  this  case,  where  the  defendant  himself  is  the  officer,  and  if 
duly  appointed  in  Noyember,  admits  expressly,  that  he  has  not 
sinoe  taken  the  oath  of  office,  we  are  satisfied  he  is  not  qualified 
to  perform  any  official  act  under  that  appointment. 

WUh  these  yiews  of  the  case,  it  seems  to  us  proper  that  there 
■hoald  be  entered  judgment  on  the  yerdict. 


BuLLEN  V.  Runnels. 

DaoBiPiioy  nr  Dbid,  Cxbxaihtt  or. — ^A  deed  conyeyiiig  "a  certain  part  of 
a  steeim  of  water/*  and  mentioning  the  two  termini  of  the  "part^"  ia  not 
yoid  for  uncertainty,  and  paaaea  the  whole  atream  between  thoae  termini 

Qmamt  aw  BraMAMf  Hiow  Madb. — ^A  grant  of  a  atream  of  water,  or  of  a  part 
tiMnof  by  fixed  boondariea,  cannot  be  made  except  by  a  deed  duly  ezo- 
esied  and  recocded;  bnt »  grant  will  be  preaomed  from  an  adyerw  ooon- 
patkw  for  twenty  yeara. 

Boan  AM  EymnroB  AoAnrsr  Dudc— A  bond  between  the  origuud  parties  to 
a  deed,  nnreoorded  and  not  known  to  a  snbaeqnent  grantee^  ia  inadnoaai- 
ble  erideooe  to  vary  the  oonatraotion  of  the  deed,  or  to  affect  rights 
aoqniied  nnder  it, 

OuBOB  nr  UsB  or  Watxb  vhdsb  Died.— After  a  conyeyance  of  a  part  of  a 
atnam  of  water,  achangeinthemodeof  oaing  it,  which  doea  not  inoreaae 
the  quantity,  ia  not  actionable. 

AdiOH  on  the  ease  for  obstructing  and  diyerting  water  from 
the  plaintifrs  mills.  It  appeared  that  the  proprietors  of  Pena- 
eook,  now  Concord,  in  1782,  made  a  conyeyance  ^'of  the  whole 
fltoeam  of  Turkey  riyer."  This  stream,  from  its  source  to  its 
junction  with  the  Merrimack,  was  within  their  boundaries. 
IGIIb  wero  erected,  under  this  grant,  upon  the  margin  of  HiB 
stream,  at  a  place  where  the  plaintiff  now  owned  mills  and 
land,  deiiyed  by  conyeyances  from  the  original  grantee.  It  fur- 
ther appeared  that  the  defendant  owned  land  and  mills  situated 
near  the  source  of  said  riyer,  and  to  turn  his  machinery,  claimed 
a  light  to  use  all  the  water  which  there  flowed  in  said  river. 

In  ICay,  1780,  one  Flanders,  under  whom  plaintiff  claims  by 
a  BQbeeqnent  conyeyance,  executed  a  deed  to  one  Dimond  of 
*'  a  certain  part  of  a  stream  on  Turkey  liyer,  so  called,  yiz. :  be- 
ginning at  the  mctoih  of  Oreat  Turkey  pond,  and  so  extending 
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io  the  head  of  the  lesser  pond;"  and  within  these  limits  Dimond 
soon  erected  mills,  where  the  defendant's  are  now.  For  about 
forty  years  Dimond  and  his  grantees,  indoding  the  defendant, 
claimed  and  used  the  water  to  torn  their  machinexy. 

The  plaintiff  objected  that  by  the  deed  to  Dimond  nothing 
passed,  or  if  anything,  only  a  fractional  portion  of  the  water 
passed,  and  to  show  this,  offered  in  evidence  a  bond  of  the 
same  date  from  Dimond  to  Flanders.  The  court  refused  to 
admit  the  bond  as  controlling  the  grant. 

The  plaintiff  then  offered  eyidence  that  for  twenty  years  he 
and  his  grantors  had  claimed  and  exercised  a  superior  right  to 
use  the  water,  even  to  the  disadyantage  of  the  defendants.  He 
also  offered  eyidence  showing  that  until  1814,  only  a  fnUing 
and  a  saw  mill  were  erected  at  the  upper  mill  site,  and  that  the 
defendant  then  built  a  grist  mill  and  raised  his  dam,  thus  using 
a  greater  quantity  of  the  water;  but  the  evidence  on  this  point 
was  contradictory.  The  whole  case  was  submitted  to  the  jury 
with  directions  that  Dimond's  deed  gave  a  right  to  use  all  the 
water  in  the  river  within  the  limits  named;  that  this  right,  how* 
ever,  might  be  limited  by  a  settled  usage  for  twenty  years;  that 
if  such  usage  existed,  and  the  defendant  had  recently  broken  its 
bounds,  he  was  liable;  but  that  the  erection  of  new  mills,  or  an 
alteration  of  the  old  without  raising  his  dam,  was  not  an  injury. 

A  verdict  was  found  for  the  defendant,  subject  to  the  ppinion 
of  the  court. 

J.  Smith  and  M.  Kent,  for  plaintiff. 

8.  Fletcher,  for  defendant. 

By  Court,  Woodbubt,  J.  The  first  object  in  this  case  is  to 
settle  the  respective  interests  of  these  parties  in  the  waters  of 
Turkey  river.  The  most  conclusive  evidence  as  to  these  inter- 
ests  was  the  occupation  of  the  parties  during  twenty  years.  Be- 
cause that  is  the  common  and  peculiar  mode  of  acquiring  rights 
to  the  use  of  water:  2  Bl.  Com.  402;  and  because  so  long  an 
occupation  of  a  stream,  not  navigable,  raises  a  presumption  that 
grants  now  lost  by  time  or  accident  have  passed  between  the 
parties  in  conformity  to  this  occupation:  6  East,  216;  1  Campb. 
N.  P.  260,  463;  Vooghi  v.  Winoh,  2  Bam.  &  Aid.  662;  10  Johns. 
236;  15  Id.  218  [PkUi  v.  Johnaon,  8  Am.  Dec.  238];  8  Caines, 
307  [Palmer  v.  MuUigan,  2  Am.  Dec.  270]. 

On  this  point  of  the  case  the  jury  were  properly  instmoted, 
and  the  plaintiff  had  leave  to  read  the  bond,  which  was  rejected 
when  offered  to  control  the  construction  of  the  deed*.    But  as 
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tlie  bond  was  not  in  fact  read;  as  the  plaintiff  may  have  omitted 
it,  lelying  upon  the  exception  that  it  had  before  been  improperly 
rejected;  and  aa  the  jury  may  haye  grounded  their  verdiot  upon 
the  other  testimony,  in  conaequence  of  the  occupation  not  hav- 
iog  been  peaceable  or  unifonn  during  twenty  years,  we  shall 
examine  the  other  CTidence  concerning  the  interests  of  these 
parties. 

It  is  admitted  that  by  grant  or  otherwise  Flanders  in  1780 
possessed  a  right  to  use  ^Hhe  whole  stream  of  Turkey  river/' 
from  its  source  to  its  junction  with  the  Merrimack.  It  is  proved 
that  he  then  executed  a  deed  to  Dimond,  under  whom  the  de- 
fendant daimsy  of  **  a  certain  part"  of  that  stream,  **  beginning 
at  the  mouth  of  Great  Turkey  pond,  and  so  extending  to  the 
head  of  the  lesser  pond."  The  plaintiff  contends  that  no  inter- 
est whatever  passed  by  this  description;  or  if  any,  that  it  was 
only  a  right  to  use  a  fractional  part  of  the  water  which  flowed 
in  this  stream  between  the  two  ponds;  that  such  a  right  could 
pass  without  a  deed;  and  consequently  that  the  bond  between 
I>iniond  and  Fland^n  was  competent  evidence  to  aid,  if  neces- 
saiy,  in  putting  the  above  construction  upon  what  was  conveyed 
hy  the  deed.  If  nothing  passed  by  this  deed,  it  is  on  the  ground 
either  that  the  language  used  is  altogether  inappropriate  and 
insufficient  to  describe  the  premises,  or  that  the  premises 
are  so  uncertain  as  to  render  the  deed  void.  But  it  is  a  settled 
mle  of  construction,  that  in  deeds  between  individuals,  all 
doubtful  expressions  are  to  be  taken  in  a  sense  most  favorable 
to  the  grantee,  and  that  evexy  deed  is,  if  possible,  to  be  made 
to  take  effect:  Canning  v.  Pinkham^  1  N.  H.  366;  see,  also, 
WiUes,  684;  Popham,  166;  11  Mass.  498;  16  Johns.  172. 

We  aiB  well  aware  of  the  elementary  principle  that  a  grant  of 
water,  or  of  '*  aquam  warn"  does  not  pass  the  soil  beneath:  2 
Bl.  Ckwi.  19;  Co.  InL  4,  b.  Probably  because  the  soil  beneath, 
not  being  named,  and  not  being  an  incident  to  '*  water,''  cabnot 
be  considered  as  embraced  by  that  word.  So  '*  water''  cannot 
be  demanded  in  a  precipe:  Co.  Lit.  122,  a;  2  Bl.  Com.  18;  be- 
cause it  is  a  "  movable,  wandering  thing;"  and  the  same  water 
demanded  would  not  remain  to  be  delivered  upon  the  writ  of 
poaaesaion:  Ohattenor  v.  Thomas,  Yelv.  148.  So,  in  Surry  v. 
Pigoi,  Popham,  167,  it  is  quaintly  said  that  an  ejecHone  firauB 
will  not  lie  for  "  water,"  ''  becaise  it  is  not ^rma,  sed  currii." 

But  notwithstanding  these  principles,  whose  correctness  we 
are  not  now  disposed  to  question,  it  seems  to  be  equally  well 
settled  that  as  "  all,  which  the  words  contain,  shall  pass  by  a 
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gnmt"  (PlowcL  Com.  15),  a  grant  of  mere  **  water^'  is  notToid^ 
bat  passes  a  right  to  use  it  for  fishing;  or  in  the  words  oi 
Baoon,  '' passes  both  the  water  and  piscary:"  Bac.  Ab.  Orant,. 
H.  8;  Co.  lit.  4  b,  122  a;  Plowd.  Com.  164;  2  BI.  Com.  19. 
Many  cases  exist  of  actions  for  disturbance  in  the  tise  of  water» 
where  the  title  of  the  plaintiff  was  merely  to  the  nse  of  th» 
water;  but  whether  acquired  by  grant  or  occupation,  and  what 
were  the  words  of  the  grant,  do  not  appear:  Tely.  142;  Yin. 
Ab.  tit.  Watercourse. 

Probably  the  scarcity  of  cases  on  this  point  may  arise  fronk 
the  circumstance,  that  occupation  or  prescription,  and  not 
grants,  are  In  England  the  usual  modes  of  acquiring  title  to 
the  use  of  water:  2BL  Com.  402;  Yin.  Ab.  tit.  Watercourse,  B; 
and  that  the  use  of  water  for  mills  has  not  been  so  much  en^ 
couraged  there  as  here,  on  account  of  their  injury  to  agricul- 
ture by  flowing,  and  to  sawyers  by  sawing:  Bees*  Cyclopedia, 
f '  Mills."  But  if  here,  in  a  grant  of  "  water,"  there  would  pass, 
a  right  to  use  it  for  no  other  purpose  except  fishing;  yet  th» 
language  in  this  deed  describes  something  more  than  the  word 
"  water"  does.    It  is  **  a  certain  part  of  a  stream"  named  and 
bounded;  and  it  has  always  been  held,  even  in  England,  that 
where  the  language  of  the  deed  indicates  some  natural  or  fixed 
boundazy  to  the  water,  there  not  only  passes  a  right  to  fish  in 
the  water,  but  also  a  right  to  use  it  for  other  appropriate  pur^ 
poses:  Price  t.  Braham,  Yaughn,  108;  Co.  Lit.  6,  a.  b;  Plowd. 
164, 161;  Bac  Ab.  Grants  H.  8.    The  examples  under  this  head 
are  grants  of  '^a  pool,"  or  ''a  gulph:"  Bhep.  Touch.  96;  and 
surely  such  grants  are  no  more  comprehensiye  in  their  nature 
than  grants  of  **  a  stream"  or  of  ''a  part  of  a  river:"  Plowd. 
Com.  167.    In  such  cases  the  intention  of  the  parties  seems  to 
extend  beyond  the  mere  water  then  in  being,  and  to  include  at 
least  the  perpetual  use  of  the  water  within  the  boundaries 
mentioned. 

The  next  objection  relates  to  the  uncertainty  of  the  descrip^ 
tion  in  the  deed.  But  by  **  a  certain  pari;  of  a  stream,"  we  do 
not  apprehend  that  the  grantor  meant  some  fractional  part  of 
the  whole  water,  which  ran  in  the  stream,  and  not  having  de- 
fined the  extent  of  that  part,  that  the  deed  mast  be  adjudged 
void  for  a  patent  ambiguity:  1  Phil.  Ev.  417,  418  b.  On  the 
contrary,  as  the  grantor  owned  the  whole  length  of  the  river^ 
we  think  that  by  ■'  a  certain  part."  he  intended  to  convey  a  part 
of  the  whole  l^igth;  and  that  this  part  of  the  whble  length  is 
defined  and  made  ^'certain,"  by  describing  it  as  beginning  ai 
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tiie  moath  of  Ghreat  Tnrkey  pond,  and  so  extending  to  the  head 
of  the  lesser  pond."  All  that  part  of  the  riyer,  which  flows 
between  those  boundaries,  was  intended  ta  be  eonyeyed.  This 
oonstmction  giyes  operation  to  the  deed,  is  consistent  with  its 
langoi^,  and  accords  well  enough  with  the  nature  of  the 
transaction. 

In  A.  D.  1780,  in  a  period  of  perilous  wars,  such  a  priyilege 
would  be  eonyeyed  with  less  reluctance  and  at  a  smaller  price; 
the  actual  use  for  water  was,  from  thinness  of  population,  and 
the  absence  of  most  manufacturing  machinery,  yery  limited^ 
and  from  physical  causes  the  quantity  of  it  in  this  riyer  was 
then  probably  much  greater:  4  Mass.  661;  1  Williams'  Ver*^ 
mottt,  62,  76,  and  App.;  McEenzie's  Voyages,  482.  Hence, 
without  any  imputation  of  foUy  or  blindness,  the  grantor  might, 
for  a  moderate  compensation,  conyey  the  use  of  the  whole  riyer 
at  a  place  some  distance  aboye  his  own  mills. 

The  next  question  arises  from  the  rejection  of  the  bond  when 
offered  in  Mdence  to  yary  this  construction  of  the  deed.  But 
tomder  these  yiews,  there  was  no  lateot  ambiguity  which  it  might 
haye  been  competent  to  explain:  1  Phil.  Ey.  410;  Lord  Cheneif9 
ease,  6  Co.  68  b.  As  between  the  original  parties,  howeyer,  the 
bond  being  a  specialty,  might  haye  been  competent  eyidence  ta 
contradict  the  deed.  And  bonds  of  defeasance  and  leases  un^ 
der  seyen  years  haye  sometimes  been  held  competent  eyidence 
against  deeds,  eyen  in  suits  by  third  persona  Yet  the  present 
bond  partook  of  neither  of  these  characters;  and  this  action  is 
not  between  the  original  parties  to  that  bond.  The  controlling 
prin<HpIe  on  this  point  is  that  property  which  passes  by  a  deed 
of  conyeyance,  and  which,  from  its  nature,  cannot  pass  by  parol 
or  by  a  writing  of  less  solemnity  than  a  deed,  can  be  diyested 
or  affected  only  by  a  deed  of  conyeyance,  or  a  writing  equally 
solemn:  1  N.  H.  147,  and  authorities  there  cited;  Hetley,  138; 
Yin.  Ab.  tiL  Taits,  x.  2.  To  the  application  of  this  principle,' 
the  plaintiffs  first  objection  is  that,  though  a  right  to  use  the 
water  within  the  termini  named,  may  haye  passed  by  the  deed 
under  consideration,  yet  a  sufficient  interest  did  not  pass  with 
this  light,  to  render  a  conyeyance  by  deed  necessaxy;  and 
hence,  the  bond  is  competent  eyidence  to  modify  the  right. 
Bat  in  grants  of  this  kind,  some  interest  in  the  soil  coyered  by 
the  water  must  pass  to  enable  the  grantee  to  enjoy  his  grant 
As  a  grant  of  a  right  of  wiay  passes  a  sufficient  interest  in  the  soil 
to  enable  the  grantee  to  build  and  use  the  road:  Makepeace  y. 
Warden,  1  N<  H.  16.    A  grant  of  standing  trees  passes  such  an 
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intetert  in  the  soil  as  is  neoeeiBary  to  their  growth  and  seyer- 
;ance:  Oro.  Jac.  487;  1  Inat.  68  a;  Burr.  1824;  4  Mass.  266 
[CU^  T.  Draper,  8  Am.  Deo.  215];  1  Groise.  64;  Com.  Dig. 
Grant,  E.  5.  And  so  does  a  grant  of  standing  grass:  2  Str. 
874;  4  T.  B.  671,  675;  6  East,  602;  1  Johns.  267  [Jackwn  t. 
SroumeU,  8  Am.  Dec.  826].  By  the  civil  law  likewise  a  grant 
of  any  easement  or  "  service''  under  which  was  classed  the  use 
of  streams  of  water,  a  right  to  the  soil  passed,  so  far  as  was 
necessary  to  the  enjoyment  of  the  service:  Domat  b.  1,  tit,  1, 
sec.  1;  Bracton,  b.  4. 

According  to  many  authorities,  however,  no  interest  in  the 
soil  for  any  other  purpose  would  seem  to  pass:  Vide  supra,  and 
1  Burr.  148;  22  Edw.  IV.,  pi.  8,  p.  24;  1  Conn.  108  [Pede  t. 
Smiih,  6  Am.  Dec.  216];  15  Johns.  447  [Jackean  t.  Eaihaway,  8 
Am.  Dec.  268];  2  H.  Bl.  527;  Com.  Dig.  Chemin,  A.  2;  Poph. 
170;  1  Mau.  &  Sel.  659;  Livingston's  Answer  as  to  the  Batture, 
JKX).  While  by  other  authorities  the  grant  of  a  '^pool,"  a 
"gulph,"  etc.,  would  seem  to  pass  the  whole  soil  beneath: 
8hep.  Touch.  96,  97;  Co.  lit.  122  a;  Plowd.  154  a;  2  Salk. 
637;  1  T.  B.  860.  But  whichever  of  these  positions  may  be 
most  correct,  a  sufficient  interest  in  the  soil  passes  to  require  a 
deed  for  its  conveyance;  since  these  interests  belong  to  the 
realty,  are  inseparable  from  it,  and  were,  in  this  instance,  to 
continue  forever.  By  the  civil  law,  services  of  this  kind  were 
fMdled  ^^  real,"  and  had  most  of  the  incidents  to  real  estate: 
Domat,  b.  1,  tit.  12,  sec.  1;  Justin.  Inst.  89,  and  note  467. 

In  England  they  are  enumerated  as  the  subjects  to  be  con^ 
Teyed  by  deed:  Shep.  Touch.  280;  Perk.  Oonv.  sec.  61;  2  Bl. 
Com.  18,  42,  817,  879,  882;  Co.  Lit.  122  a;  DrytnUier  v.  Bar- 
ihohmew,  2  P.  Wms.  27;  Fmiiman  v.  Smiih,  4  East,  107.  So 
in  Pennsylvania,  Carson  v.  Blount,  2  Binn.  490.  So  in  New 
York,  Thompson  v.  Oregory,  4  Johns.  81  [4  Am.  Dec.  265].  A 
widow,  also,  may  be  endowed  of  a  third  part  of  a  *'gulph"  (11 
Edw.  m.);  and  she  may  be  endowed  in  some  kinds  of  fisheries: 
Bob.  Frauds,  127.  ^prcecipe  lies  for  a  gnlph  or  a  pool:  Yelv. 
148;  asd  a  right  to  fish  in  certain  water  and  its  appurtenances 
is  real  estate,  so  as  to  be  liable  for  poor  rates:  King  v.  EUis,  1 
Mau.  &  Sel.  652.  In  Fitz,  N.  B.  191,  it  is  said,  <'a  writ  of 
entry  sur  disseisin,  made  unto  his  ancestors  of  a  stream,  lieth," 
etc. 

These  principles  of  the  common  law  are  enforced,  with  some 
additional  requisites  by  our  statutes;  for  they  not  only  require 
some  writing,  as  evidence  of  any  contract  for  the  "sale  of 
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lands,  tenements  or  hereditaments^  or  any  interest  in  or  eon- 
ceming  them/'  bnt  that  every  conveyance  of  any  such  interest^ 
except  a  lease  not  over  seyen  years,  shall  be  invalid  as  to  third 
persons,  unless  attested  by  two  witnesses,  acknowledged  before 
a  magistrate,  and  *^  recorded  at  length  in  the  registry  of  deeds." 
The  interest,  which  passed  in  this  case,  was  clearly  in  lands, 
tenements  or  hereditaments,  and  in  the  humblest  view  of  it 
amounted  to  more  than  is  defined  in  the  books  to  constitute  a 
<«  tenement:"  4  T.  B.  673;  1  Id.  B60;  2  Bl.  Com.  17,  18;  Com. 
Dig.  Grant,  E.  1;  ID.  Chipman,  167.    A  conveyance  by  deed| 
was  therefore  necessaiy.    Hence,  the  interest  which  passed  by 
the  deed  to  Dimond  could  not  be  varied  or  diminished  in  respect ' 
to  this  defendant  by  a  bond,  whose  existence  does  not  appear , 
to  have  been  known  to  him,  and  which,  independent  of  its 
informality  as  a  conveyance,  was  neither  acknowledged  nor' 
recorded. 

The  only  remaining  point  is  the  direction  to  the  jury  that 
any  change  by  the  defendant  in  the  mode  and  object  of  using ' 
the  water  within  his  own  boundaries  was  not  actionable,  unless 
he  thereby  prevented  the  usual  quantity  from  running  to  the 
mills  below.  Changes  of  this  kind,  by  introducing  new  or  rival 
machineiy,  are,  in  general,  damnum  absqye  injuria;  and  it  is 
doubtless  fortunate  for  the  public  that  iliere  is  no  check  upon 
them,  unless  they  actually  divert  a  part  of  the  water  from  those 
below,  or  unless  they  are  in  violation  of  express  prohibitions  in 
deeds:  Saunders  v.  Newman,  1  Bam.  Sl  Aid.  258;  16  Johns. 
218;  3  Oai.  813  [Pabner  v.  MuUiiffan,  2  Am.  Dec.  270];  17  Johns. 
820  [Merria  v.  Brinherhoff,  8  Am.  Dec.  404]. 

Judgment  on  the  verdict. 

Upon  the  labjeot  of  proper^  in  water,  aee  note  to  Cfardner  v.  Newburgh, 
7  Am.  Deo.  631. 


Londonderry  v.  Chester. 

(3  Vkw  Mnmaama,  M8.] 

SoLStcrizATiON  or  Mabbiaos,  Valtoitt  or.— Where  a  ttatate  anthorine 
oidsined  miniiteni  of  the  gospel  to  ■olemnise  mazmges,  and  f orbida  on- 
aathoriaed  persona  from  performing  anch  oeremoniea  under  a  penalty^  a 
maxTiage  ■olemniaed  by  one  acting  as  a  minister,  bat  not  didy  ordained 
or  settled  over  any  society^  is  valid,  nnless  made  invalid  by  the  statute, 
ahhongh  such  minister  may  be  liable  to  the  penalty. 

tenaxmBD  MnnanB,  Who  m— Under  such  a  statute,  a  person  who  has 
OQoe  ordained  as  a  mmistier  is  anthorised  to  perform  the  maniage 


ooieinony,  thoogh  he  may  not,  at  the  time,  be  lettled  OTer  any  parturn* 
lar  society. 
ifABsiAQM,  PX&  VxBBA  DK  Prjesemtl-— Solemiucation  of  a  maniage  ia  not 
neoessary  to  its  validity,  unless  made  so  by  statate;  and  a  mairiage  per 
«er6ci  cieprcBsentty  if  properly  attested,  is  good. 

Assumpsit  for  sapport  furnished  to  one  Sally  Aiken,  a  pauper, 
alleged  to  be  the  wife  of  Samuel  Aiken.  The  only  question 
was  as  to  the  validity  of  the  marriage  between  Samuel  and 
Sally  Aiken.  The  evidence  was  that  the  ceremony  of  marriage, 
bietween  them  was  performed  in  1814,  by  one  Jonathan  Brown, 
who  had  fonnerly  been  ordained  as  a  Presbyterian  clergyman, 
and  settled  over  a  parish  in  Londonderry,  but,  in  1804,  was 
enjoined  by  the  presbytery  to  desist  from  preaching,  and  dis- 
missed from  the  parish.  In  1805,  this  injunction  was  removed, 
and  at  the  time  of  performing  the  said  ceremony.  Brown  re- 
aided  in  Londonderry,  and  preached  in  that  and  adjoining 
towns,  but  was  not  settled  over  any  particular  sooiely.    Samuel 

and  Sally  Aiken  cohabited  together  as  man  and  wife  after  the 

«  ',      ■ 

marriage. 

A  verdict  having  been  returned  for  the  plain  tiffs,  the  cause 

vras  continued  to  this  term  tot  further  advisement  upon  the 

question  as  to  the  validity  of  the  said  marriage. 

.  Thorn  and  Porier,  for  the  plain tiflw. 

'  Kent,  French,  and  MoBon,  for  the  defendants. 

By  Court,  Wooububy,  J*  Our  statute  of  Febmaiy,  1791,  ia 
the  only  existing  act  of  the  legislature  of  this  state  ''regulating 
marriages:''  1  N.  H.  Laws,  S50..  The;  question  which  arises  in 
this  case  must,  therefore,  be  settled  by  a  construction  of  that 
statute,  and  where  the  statute  is  deficient^  by  such  general 
principles  of  law  and  reason  as  are  applicable  to  the  nature  of 
the  contract  of  marriage. 

The  first  section  of  this  statute  provides  **  that  eveiy  ordained 
minister  of  the  gospel,  in  the  county  where  he  is  settled,  or 
hath  his  peimaneot  residency,  and  in  no  other  place;  and  every 
justice  of  the  peace,  in  the  county  for  which  he  is  commissioned, 
and  in  no  other  place  whatsoever,  shall  be,  and  are  hereby, 
authorized  and  empowered  to  solemnize  marriages  between  per- 
sons who  may  lawfully  enter  into  that  relation.''  The  second 
section  provides  that  the  intention  of  marriage  shall  be  pub- 
lished in  a  certain  manner,  and  a  certificate  of  the  fact  pro- 
duced to  the  justice  or  minister  who  shall  be  desired  to  many 
the  parties.    The  third  section  provides  **  that  if  any  justice  <A 
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the  peace  or  minifltftr  shall  join  any  peraons  in  nuuriage  without 
A  certifioate  as  afozesaid^  or  shall,  otherwise  than  is  expressly 
allowed  by  this  act,  join  any  persons  in  maniage,  they  shall 
aererally  forfeit  and  pay  the  sum  of  twenty  pounds/'  etc. 
**  And  if  any  person,  not  authorized;  and  empowered  to  solem- 
nise marriages  by  this  act,  shall  join  any  persons  in  marriage, 
whether  with  or  without  publishment,  and  be  convicted  thereof, 
etc.,  they  shall  pay  a  fine,  not  to  exceed  one  hundred  pounds, 
nor  be  less  than  thirty  pounds."  The  remaining  sections  pro- 
▼ide  that  marriages  may  continue  to  be  solemnized  by  quakers 
as  formerly,  without  incurring  any  penalty,  and  that  every  year 
a  return  of  all  marriages  celebrated  by  quakers,  and  by  minis-i 
ters  or  justices,  shall  be  made  to  the  town  derk,  and  by  him  be 
recorded;  and  imposes  a  penalty  for  neglect  upon  each  of  those 
who  offend.  None  of  the  sections  prescribe,  any  form  of  solem- 
nization, and  none  declare  that  a  contract  of  marriage,  without 
any  solemnization,  shall  be  Toid,  or  that  it  shall  be  void  if 
solemnized  in  an  irregular  manner,  or  by  a  person  not  duly 
qualified. 

The  first  inquiiy  relates  to  the  qualifications  of  Mr.  Brown  to 
•olemnize  marriages.  Was  he  "an  ordained  minister  of  the 
goepelf"  It  is  admitted  that  he  was  once  duly  ''ordained/' 
mcoording  to  the  forms  used  by  Presbyterians.  The  language 
of  some  statutes  is  to  be  construed  with  a  reference  to  the  pecul« 
iar  sentiments  of  those  who  made  them,  that  of  other  statutes 
with  a  reference  to  the  definitions  given  in  English  law  books, 
and  that  of  other  statutes  with  reference  to  its  popular  signifi- 
cation and  the  public  operation  of  any  particular  construction 

It  is  probable  that  a  majority  of  our  legislators  in  a.  d.  1791 
were  Congregationalists,  and  if  by  ''ordained''  they  meant  or- 
dination only  in  conformity  to  the  Cambridge  platform  of  ▲•  n. 
1649,  it  ought  to  have  been  "by  the  laying  on  of  the  hands  of 
the  elders,"  or  "in  such  churches  where  there  are  no  elders," 
^'by  some  of  the  brethren  orderly  chosen  by  the  church  there- 
unto:" Mather's  Magnolia,  b.  5,  c.  9;  2  Hutchinson's  Hist.  882, 
474.  But  such  a  strict  acceptance  of  the  term  might  subject  to 
penalties  even  some  deigy  who  now  call  themselves  Congrega- 
tionalists. If  we  resort  to  the  English  law  books,  the  only  or- 
dination there  spoken  of  as  valid  for  the  purpose  of  solemnizing 
marriage,  is  an  ordination  according  to  the  forms  of  the  Episco- 
pal Church,  and  the  candidate  must  be  in  aacria  ofdinttniB  can- 
MihUum  by  those  only  who  claim  a  peculiar  power  to  ordain  by 
descent,  in  an  unbroken  line,  from  the  Apostolic  age:  Maydon 
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▼.  Oould,  1  Salk«  119;  Com.  Dig.  ''  Baron  and  Feme;''  Oommon 
Prayer  Book,  ''Ordination;''  1  Belk.  Hist.  210.  Under  this 
yiew  of  the  word  penalties  would  be  equally  numerous,  and  the 
operation  of  the  statute  be  no  less  partial  and  inyidious.  Ac- 
cording to  our  constitution  ''  eyery  denomination  of  Christians 
demeaning  themselves  quietly,  and  as  good  subjects  of  the 
state,  shall  be  ^ually  under  the  protection  of  the  law."  And 
we  are  satisfied  that,  by  the  spirit  of  our  institutions,  those  who 
are  ordained  in  conformity  to  the  customs  of  any  such  **  denom* 
ination  "  are  "  ordained"  within  the  meaning  of  this  statute. 

But  at  the  time  Mr.  Brown  solemnized  this  marriage  he  bad 
been  dismissed  from  the  society  over  which  he  was  first  ordained, 
and  had  not  been  resettled  over  any  other  society.  Hence  it  is 
contended  that  his  first  ordination  had  become  invalid,  and  that, 
till  again  ''ordained"  and  settled  over  some  society  he  was  alto- 
gether unqualified  to  solemnize  marriage.  This  argument  cer- 
tainly accords  with  the  doctrines  once  held  by  Congregational- 
ists.  Because  at  first  they  considered  "ordination"  to  be  the 
mere  induction  of  a  person  into  the  office  of  minister  over  a 
certain  church,  and  after  the  termination  of  this  pastoral  rela- 
tion, that  the  virtue  or  effect  of  the  ordination  ceased  also: 
Mather's  Magnalia  49,  b.  6,  c.  6  and  9;  Bees'  Cyclopedia,  "Or* 
dination;"  2  Hist.  Coll.  (new  series)  129;  1  Prince's  Annals,  92 
189, 191. 

But  early  as  ▲.  n«  1679,  the  Congregationalists  themselves 
found  it  expedient  to  hold  only  to  the  "substance"  of  their 
platform,  and  "the  neighboring  ministers  at  Cambridge"  theu 
passed  a  vote  that  one  of  their  persuasion,  once  duly  elected- 
and  "ordained"  as  a  minister  in  "any  evangelical  churches, 
should  be  acknowledged  in  all  of  them  as  an  ordained  minister 
of  our  Lord  Jesus  Christ;"  and  in  pursaance  of  this  relaxation 
it  soon  became  the  practice  that  an  "ordained  minister,"  though 
dismissed  from  his  parish,  might  be  elected  over  another,  and 
"enjoyed  to  all  evangelical  purposes  without  being  re-ordained 
at  all :"  Mather's  Magnalia,  b.  5,  p.  89, 40, 43.  At  length  it  was 
held  that  the  force  and  effect  of  the  first  ordination  always  con- 
tinued after  the  pastoral  relation  was  dissolved;  and  the  minis- 
ter,  when  re-settled,  might  or  might  not  be  re-ordained,  accord- 
ing to  the  option  or  prejudices  of  those  concerned. 

By  the  articles  of  union  between  this  sect  and  the  presby- 
terians,  the  latter  were  left  to  their  own  notions  concerning 
"  ordinations:"  Mather's  Magnalia,  b.  5.  And  we  do  not  find 
that  the  presbyterians  ever  held  that  a  minister,  after  a  removal 
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from  his  parish,  ceased  to  be  ordained,  and  when  resettled 
most  be  re-ordained.  The  episcopal  churcH  never  re<ordain :  2 
Hoolrer's  Eccles.  Polity,  469;  and  among  Boman  catholics, 
from  whom  most  of  these  ceremonies  originated,  re-ordination 
iA,  by  the  coundl  of  Trent  (sees.  7,  can.  9),  pronounced  a  sacr'* 
lege.  Indeed,  the  modem  practice  of  most  sects  to  "  ordain  " 
missionaries  to  preach  at  large,  and  to  invest  them  with  all 
sacredotal  power,  though  never  settled  over  any  society,  is  an 
evidence  of  public  opinion  and  public  usage  on  this  point, 
which  would  render  very  oppressive  a  construction  of  the  stat- 
ute, that  every  person  incurred  a  penalty,  as  not  being  duly 
'*  ordained,"  who  solemnized  a  marriage  at  a  time  when  he  was 
not  actually  settled  over  some  society. 

The  argument,  however,  is  pressed  farther;  and,  though  Mr. 
Brown  may  have  been  duly  **  ordained,"  it  is  contended,  that, 
unless  settled  over  some  society  when  he  solemnized  this  mar- 
riage, he  cannot  be  deemed  a  '' minister''  within  the  true 
meaning  of  the  statute.  The  primitive  ages  of  New  England,^ 
and  the  doctrines  of  the  "Independents"  or  Brownists,  from 
whom  many  of  our  ancestors  sprung,  furnish  some  support  to 
this  argument.  The  "Independents"  undoubtedly  held  that 
the  business  of  a  minister  was  an  office  rather  than  a  profession; 
that  when  a  person  was  elected  as  a  public  teacher  to  any 
society,  he  then  first  became  a  "  minister,"  and  that  when  the 
time  of  his  serrice  expired  or  he  was  dismissed,  he  ceased  to  be 
a  **  minister"  till  re-appointed  over  that  or  some  other  society/ 
A  notion  similar  to  this  prevailed  as  early  as  the  reign  of  Queen 
Elizabeth,  and  was  got  up  in  hostUity  to  the  non-resident  clergy: 
2  Hoolcer's  Eccles.  Polify,  466,  b.  5.  Bobinson,  the  most  dis- 
tinguished leader  of  our  puritans,  while  abroad,,  advised  them 
"  to  abandon,  avoid  and  shake  off  the  name  of  Brownist,"  and 
they  professed  to  do  it:  Wise's  Vindication,  c.  6;  Mather's 
Magnalia,  b.  5,  c.  2,  and  b.  1,  c.  8;  1  Belk.  Hist.  N.  H.  70. 

Yet  it  is  certain  that  for  many  years  they  retained  the  doc- 
trines of  the  Independents  or  Brownists  on  the  subject  of 
ministers:  1  Hutchinson's  Hist.  368,  881.  And  between  the 
removal  and  new  settlement  of  a  public  teacher  of  religion,  he 
was  considered  void  of  all  sacredotal  power,  and  degenerated 
into  a  mere  layman.  In  fine,  he  was  not  in  office,  and  conse- 
quently eould  perfonn  none  of  the  duties  of  what  was  deemed 
the  office  of  a  "minister."  This  strictness,  however,  was  in 
time  forced  to  yield  to  circumstances  of  convenience;  and  min- 
isters of  neighboring  societies,  and  even  those  dismissed  from 
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their  former  societies,  were  permitted,  oooasionallj,  to  preach 
.  and  administer  ordinances  to  other  societies,  mthoat  any  ex* 
press  election  or  choice.  Bat  eyen  now  such  persons  can  hardlj 
be  deemed  the  ministers  of  the  people  where  they  officiate, 
except  it  be  by  their  implied  consent  pro  tempore  ;  and  it  wouLl 
not  now  be  tolerated  in  any  part  of  New  England,  that  any 
man  should  be  deemed  a  minister  to  any  society,  unless  freely 
elected  by  them  to  that  station. 

The  true  doctrine  probably  is,  that  the  particular  study  and 
preaching  of  divinity  is  a  profession,  like  the  study  and  practice 
of  law  or  physic;  that  those  ordained  in  that  profession  are 
ministers,  as  those  are  attorneys  or  physicians,  who  have  been 
admitted  by  proper  authority  to  act  as  such;  but  that  they  are 
not  ministers  in  respect  to  any  particular  society  or  indiyidual, 
as  the  others  are  not  their  attorneys  or  physicians  unless  em- 
ployed by  them.  It  is  manifest,  however,  that  they  are  qualified 
to  be  employed,  and  that  is  the  point  in  controversy.  There 
is,  to  be  sure,  some  intrinsic  difficulty  in  determining  when  a 
person  ceases  to  be  a  member  of  any  particular  profession. 
But  in  these  days,  it  would  hardly  answer  to  hold  that  when- 
ever he  ceases  to  have  constant  employment  in  hii  profession, 
he  ceases  to  be  a  member  of  it.  Mr.  Brown,  in  the  present 
case,  occi^ionally  performed  ministerial  duties,  and  was  doubt- 
less ready  to  perform  them  statedly  had  he  been  requested. 
He  had  never  been  actually  disfranchised  by  the  rules  of  the 
profession  to  which  he  belonged,  and  consequently  was  no 
more  obnoxious  to  the  penalties  of  this  statute  than  hundreds 
of  unsettled  clergy,  who  solemnize  marriages  in  various  sections 
of  the  state. 

None  can  appreciate  more  highly  than  we  do  the  unspeakable 
blessing  of  an  intelligent  and  settled  ministry.  Some  of  the 
0iost  important  duties  of  divines  must  also  be  neglected  by  an 
itinerant  life,  incompatible  with  either  study  or  the  interchange 
.of  parochial  sympathies.  But  the  gospel  ought  to  be  preached 
io  all;  some  quarters  of  our  country  are  too  thinly  settled  for 
ihe  permanent  maintenance  of  religious  instructors,  and  some 
0ects  doubt  the  expediency  of  having  their  clergy  settled  over 
particular  societies. 

From  such  general  considerations,  therefore,  we  do  not  feel 
warranted  in  holding  that  the  rights  and  privileges  of  an 
*  *  ordai  ned  minister  "  continue  only  during  his  settlement.  Oar 
farmer  statute  contained  the  word  '' settled,"  instead  of 
:*  prdained"  minister,  and  this  change  of  phraseology  seems  to 
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imply  a  change  of  sentiment  in  favor  of  ministers,  though  not 
**  settled/'  and  also  an  opinion,  that  though  not  "  settled/'  a 
person  may  be  a  '^minister:"  ProTinoe  Laws,  238  (ed.  1761). 
The  thirteenth  Anne  speaks  of  hiring  *^  a  minister  or  ministers, 
as  if  they  were  considered  ministers,  though  not  yet ''  settled, 
or  hired:  Pn>y.  Laws,  62.  In  England,  in  the  memorable  case 
of  Home  Tooke,  it  was  held,  both  by  parliament  in  his  ezpul* 
sion,  and  by  the  bar  in  refusing  leave  to  him  to  'practice  law; 
that  though  quitting  the  society  over  which  he  was  *'  settled,*' 
and  though  studying  a  new  profession,  he  was  not  divested  of 
the  privileges  and  disabilities  of  a  ''  minister."  It  seems,  also, 
from  Sanger  v.  BooAury^  8  Mass.  265,  that  though  not  settled, 
a  person  may,  in  Massachusetts,  still  possess  the  privileges  of  a 
*'  minister/' 

But,  as  bearing  upon  this  point,  and  as  branching  into  a  dis- 
tinet  question,  it  is  contended,  that,  though  independent  of  any 
statute,  a  person  not ''  settled"  may  be  a  ''  minister,"  yet  the 
phraseology  of  this  and  our  preceding  laws  on  the  same  subject 
is  such  as  to  disqualify  any  minister  not  **  settled,"  to  solemnize 
marriages.  Thus,  in  Massachusetts,  when  power  was  first  con- 
ferred upon  the  clergy  to  solemnize  marriages,  it  was  given 
only  to  ministers  who  were  **  settled: "  Colonial  Charters,  242, 
679.  So,  in  a.  n.  1692,  when  we  were  united  with  that  govern- 
ment, a  statute  passed,  by  which  "settled  ministers"  alone 
were  authorized  to  perform  the  nuptial  ceremony:  Colonial 
Charters,  243.  And  our  provincial  statute  of  the  thirteenth 
Anne  retained  the  same  expression:  Prov.  Laws,  233  (ed.  1761). 
The  present  statute,  instead  of  '*  settled  ministers,"  says  **  every 
ordained  minister  of  the  gospel  in  the  county  where  he  is  settled 
or  bath  his  permanent  residence."  It  is  argued  that  the  change 
of  expression  in  this  statute  is  merely  accidental,  and  that  the 
authority  is  still  meant  to  be  confined  to  those  who  have  a 
permanent  residence  in  the  county,  by  settlement  over  some 
aociety.  But  such  is  not  necessarily  the  construction,  and  we 
are  inclined  to  the  opinion,  that  the  history  of  our  state,  for  the 
laat  century,  furnishes  a  different  reason  for  the  alteration.  In 
England,  ministers  had  been  accustomed  to  perform  the 
ceremony,  in  fade  ecclesiae^  or  in  church;  and,  consequently,  in 
places  where  they  were  '*  settled."  When  this  power  was  first 
conferred  upon  the  clergy  here,  it  would  be  natural  not  to  make 
it  more  extensive,  and  hence  it  was  confined,  not  only  to  **  set- 
tled ministcTH,"  but  to  the  town  or  parish  in  which  they  were 
aetile<l:  Vtde  auihoriiies,  ante. 
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in,  it  ifi  to  be  considered,  that  our  clergy  then  belonged 
mostly  to  one  denomination,  and,  by  their  tenets,  were  allowed 
to  be  "  settled  '*  over  particular  societies.  But,  before  our  last 
statute,  the  discipline  of  some;  sects  -had  become  inconsistent 
with  permanent  settlements;  population  had  become  so  sparse 
that  settled  ministers  could  not  be  maintained  in  every  new  town, 
the  fashion  may  have  commenced,  even  among  the  older  sects, 
to  ordain  missionaries  without  any  settlement;  and,  upon  the 
whole,  it  is  not  improbable,  that  some  of  these  considerations 
occasioned  both  a  change  in  opinion  and  in  the  phraseology  of 
the  law.  It  seems,  also,  fully  within  the  language  of  our 
statute,  as  well  as  its  spirit,  if  we  ascertain  its  spirit  by  these 
considerations,  that  no  penalty  is  incurred  by  the  minister,  pro* 
Tided  he  was  duly  "ordained,"  and  had  a  "permanent  resi- 
dence" in  the  couniy,  though  not  "settled."  On  all  these 
points,  however,  opinions  are  likely  to  be  influenced  by  the* 
ological  belief,  and  if  the  sounder  opinion  were,  that  Mr.  Brown 
was  not  duly  qualified  to  solemnize  marriage,  we  still  think  that 
the  marriage  itself  was  valid. 

It  is  a  principle,  both  salutary  and  well  settled,  that  the 
official  acts  of  a  person,  not  duly  qualified,  are  valid  as  to  third 
persons  aud  the  public,  when  the  want  of  the  qualification  is 
punished  by  a  mere  penalty,  and  when  the  acts  themselves 
are  not  in  their  nature  void,  or  are  not  expressly  made  void  by 
statute:  Johnston  v.  Wiltion^  ante.  The  minister,,  in  this  case, 
was  an  acting  minister;  he  was  in  the  habit  of  performing^ 
ministerial  duties;  be  witnessed  this  contract  of  marri^e  in  his 
official  capacity,  and  whatever  may  have  been  his  want  of  quali- 
fication, we  have  before  seen,  that,  by  our  statute,  it  is  punished 
only  by  a  penalty,  and  the  marriage  is  in  no  case  declared  void. 

This  course  of  reasoning  has  long  been  familiar  in  respect  to 
the  publication  of  banns  before  marriage.  But  in  both  our 
statute  and  the  English  ones,  the  publication  and  the  requisite 
qualification  in  the  minister  rest  on  the  same  foundation. 
There,  before  a.  d.  1762,  only  a  penalty  was  imposed  for  a  neg- 
lect of  the  legal  publication,  as  here  for  the  same  neglect,  and 
for  any  want  of  qualification  in  the  minister;  and  there  as  well 
as  here,  that  neglect  was  held  not  to  avoid  the  marriage:  Com. 
Dig.  Justice,  s.  25,  and  "  Poor;"  St  Devereux  v.  N.  D,  Church, 
1  W.  Bl.  367;  Miljfbrd  v.  Worcester,  7  Mass.  65.  Till  a.  d.  1762, 
no  act  of  parliament  pronounced  any  marriage  void,  because 
not  solemnized  in  any  particular  manner,  or  by  any  particular 
officer:  1  Bl.  Com.  439;  2  Burr.  897;  1  Id.  413, 416;  Com. Dig. 
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« '  Baron  and  Feme/'  b. ;  8  Burn's  Jnat.  872.  Bat  the  26  Oeoige 
IL  pronounoes  the  marriage  itself  to  be  Toid,  as  well  for  the  ne- 
glect of  publication  as  for  the  want  of  qualification  in  the  min- 
ister: 8  Mau.  &  8el.  256.  It  also  expressly  avoids  marriages,  if 
made  without  the  consent  of  parents,  and  for  such  various 
other  causes  as  have  already  rendered  it  a  Pandora's  box  of 
evils:  Vide  26  Oeorge  II.,  Bac.  Ab.  **  Marriage." 

But  there  is  no  pretense  that  this  act,  though  passed  before 
our  revolution,  extended  to  the  colonies;  and  the  principles 
upon  which  it  was  founded  were  so  foreign  to  our  state  of  so- 
ciety as  never  to  apply  here  by  construction.  The  tenure  of 
much  of  their  property:  Mir.  Jus.  11, 123;  the  perpetuity  of 
estates  in  a  landed  aristocracy:  Kingy,  Twistleton,  1  Sid.  387, 
the  pecuniary  character  of  the  marriage  contract  under  their 
form  of  government:  3  Mau.  &  Sel.  250,  and  notes;  and  often 
the  great  and  direct  pecuniary  interest  of  parents  or  guardians 
in  the  execution  of  this  contract:  2  Bl.  Com.  70,  88;  Otay  v, 
Jeff^,  1  Leon,  50;  Cro.  Eliz.  55,  furnished  a  course  of  policy  and 
reasons  for  this  rigor,  from  which  we  are  happily  altogether 
exempt. 

It  only  remains,  then,  to  inquire  whether  there  is  anything 
in  the  nature  of  marriage  which  renders  it  invalid,  when  sol- 
emnized by  an  acting  minister,  though  not  duly  "  ordained'* 
nor  "  settled  "  within  the  county.  Both  Bracton,  b.  1,  c.  5, 
and  Plowden,  445,  agree  that  the  institution  of  marriage  is  de- 
rived from  the  law  of  nations;  and  that  marriages  may  be 
formed  by  mutual  agreement  alone:  fit  per  mtUtuim  viriusqae 
voiunLUem  quae  fnalrinionium  appeUatur.  It  is  a  mere  civil  con- 
tract: Minor  of  Justice,  104;  1  Bl.  Com.  433;  Selden's  Table 
Talk,  82  Its  form  and  execution  are  subjects  of  civil  laws  and 
usages;  and  religion  has  no  legitimate  concern  with  it,  except 
to  prescribe  and  enforce  its  duties.  Those  probably  every  reli- 
gion, whether  Pagan,  Mahometan,  Jewish  or  Christian,  do  pre- 
scribe and  ought  to  enforce. 

It  is  one  of  the  corruptions  of  popery,  that  marriage  itself  is 
a  '*  sacrament;"  and  therefore,  that  the  contract  cannot  be 
consummated  or  completed  without  the  presence  and  aid  of  a 
priest:  4  Beeve's  Hist.  Eng.  Law,  52,  545;  Justin.  Inst.  432. 
*'  Solemnization  of  marriage  was  not  used  in  the  church  before 
an  ordinance  of  Pope  Innocent  III.,  before  which  the  man  came 
to  the  house  where  the  woman  inhabited,  and  carried  her  with 
Lim  to  his  house,  and  this  was  all  the  ceremony:"  Yin.  Ab. 
IKarriage,  F.;    Bunlvng*8  case,  Moor,  170;  1  Bl.  Com.  440.    In 
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pursuance  of  this  usurpation,  the  spiritual  courts  in  England, 
till  A.  D.  1762,  claimed  the  ezdusive  cognizance  of  marriages, 
and  annulled  or  supported  them  according  to  their  own  cere- 
n^onies,  decrees  and  interests:  1  Inst.  134;  1  Sid.  13;  4  Go.  29. 
But  at  the  reformation,  different  opinions  began  to  prevail;  and 
during  the  protectorate,  priests  were  altogether  forbidden  to 
solemnize  marriage:  Salk.  120.  Our  own  immediate  ancestors 
never  permitted  them  to  do  it  till  a.  d.  1692:  Colonial  Charters^ 
242, 152;  1  Hutchinson's  Hist.  392. 

Throughout  New  England  there  is  still  conferred  upon  jus- 
tices of  the  peace  co-ordinate  power  to  solemnize  marriage. 
The  form  of  the  contract  of  marriage,  as  a  mere  civil  transac- 
tion, is  well  enough  established.  Thus,  if  it  be  per  verba  in 
futuro,  the  contract  is  executory;  and  if  not  afterwards  exe- 
cuted, an  action  lies  for  damages  alone;  though  formerly 
this  kind  of  contract  was  specificidly  enforced  by  the  ecclesiast- 
ical court,  and  its  existence  was  considered  a  good  cause  of  di- 
vorce: 1  Bl.  Com.  440,  But  if  the  contract  be  per  verba  deprae-- 
senti,  the  marriage  is  complete;  and  if  the  parties,  being  in  other 
respects  competent  to  contract,  and  not  being  influenced  by 
fraud  or  force,  employ  such  words,  they  become,  by  the  opera- 
tion of  the  contract  alone,  husband  and  wife,  and  are  liable  to 
the  duties  of  their  new  relation:  Winthrop's  Journal,  283;  1 
Holmes'  Annals,  403;  Yin.  Ab,  Marriage,  D.;  Show,  800;  6 
Mod.  156;  Co.  Lit.  34,  a.;  2  Salk.  438;  1  Bl.  Com.  408.  Thus, 
says  Lord  Holt,  "  if  the  parties  contract  that  they  are  man  and 
wife,  or  each  that '  I  marry  you/  it  amounts  to  an  actual  mar- 
riage; it  is  as  much  a  marriage  in  the  sight  of  God  as  if  made 
in  facie  ecclesiati: "  Salk.  437;  CoUins  v.  Jesser,  Holt,  458. 

In  The  King  v.  Brampton,  10  East,  288,  Lord  EUenborougb 
says:  ''  Certainly  a  contract  of  marriage,  per  verba  de  praeeenU, 
would  have  bound  the  parties  before,"  the  statute  of  Oeorge 
II. ;  and  in  Heed  v,  Pasi^er,  Pea.  Cas.  202,  Lord  Kenyon  saya 
that  such  a  contract  was  "  iptsum  mcUrimonium."  By  the  Jewiah 
customs,  the  contract  must,  also,  be  in  writing:  Horn  v.  Nod,  1 
Campb.  N.  P.  01,  G2.  And  at  some  periods  of  the  civil  law, 
cohabitation  was  necessary  to  perfect  it:  Justin.  Inst.  422. 
Among  us,  some  kind  of  a  solemnization  of  the  contract  has 
always  been  practiced;  and  it  seems  to  be  expedient,  in  order 
to  give  publicity  to  the  act,  and  to  prevent  surprise,  duress,  and 
deception.  In  Scotland,  it  is  a  sufficient  solemnization  of  the 
contract  to  acknowledge  it  before  vritnesses:  Bum's  Ecclesi- 
astical Law,  tit.  Marriage;  4  Johns.  53  [Fenton  v.  Reed,  4  Am. 
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Dec.  244];  1  Hutch.  HiaL  892.  By  the  Napoleon  code»  some 
religious  ceremony  may,  or  may  not,  be  added,  according  to 
the  inclination  of  the  parties,  Quakers,  both  in  England  and 
here,  are  left  to  their  own  customs  on  this  point,  and  use  no 
solemnization,  except  a  recognition  of  the  contract  in  one  of 
their  meetings:  1  N.  H.  Laws,  851;  Bac.  Ab.  Marriage.  The 
custom  here  among  most,  if  not  all,  other  sects,  is  to  solemnize 
the  contract  before  an  acting  magistrate  or  minister.  But  the 
form  and  manner  of  the  ceremony  differs  among  different  sects, 
and  different  magistrates  and  dirines.  It  is  not  prescribed  by 
statute,  nor  is  it  invariable  by  usage. 

As  the  statute  does  not  expressly  require  any  solemnization 
whatever,  and  as  the  only  duty  devolved  upon  the  justice  or 
priest  is  to  record  the  fact  and  certify  it  to  the  town  clerk,  this 
attestation  of  the  contract  seems  to  be  the  essence  of  the  cere« 
mony.  That  proves  a  guard  against  imposition  or  force,  gives 
publicily  to  the  contract,  prevents  illicit  intercourse  under  the 
guise  of  matrimony,  and,  by  the  record  of  the  acting  officer  and 
of  the  town  clerk,  x>erpetuates  evidence  of  a  fact  which  is  often 
■o  important  in  disputes  concerning  inheritances  and  the  settle* 
ment  of  paupers:  1  W.  BL  867;  BiH  v.  Barley,  Doug.  172, 175. 

There  is  nothing,  then,  in  the  nature  of  the  contract  of  mar* 
riage,  or  in  the  nature  of  the  solemnization  of  it,  which  require 
to  their  validity  the  presence  and  sanction  of  a  minister  duly 
''ordained "  and  **  settled  "  within  the  county;  and  the  statute, 
probably,  would  not  have  imposed  a  penalty  upon  any  person 
whatever  for  performing  the  ceremony  of  publicly  attesting  the 
contnct,  were  it  not  that  .the  record  of  the  fact  might  thus  be 
lees  accessible.  A  minister  settled  at  a  distance  might  not  be 
so  likely  to  make  seasonable  record,  or  return  a  certificate  of  the 
fact  to  the  town  clerk,  and  the  record,  if  made,  might  be  at  a 
greater  distance.  Again,  if  the  number  of  qualified  officers  was 
greatly  increased,  search  for  the  record  of  any  particular  mar- 
riage would  be  more  difficult.  But  these  considerations  were 
aot  deemed  of  sufficient  magnitude  to  avoid  the  marriage  itself, 
mad  our  statute  only  imposes  a  fine  on  the  offending  party. 
This  fine  is  sufficiently  large  for  an  effectual  check  upon  all  sin- 
ister, sordid,^  and  wanton  usurpations  of  the  office  of  minister 
or  magistrate;  or  upon  improper  deviations  by  qualified  officers 
from  the  provisions  of  the  statute.  In  addition  to  this,  if,  by  a 
mere  construction,  not  required  by  the  nature  of  the  case,  nor 
by  analogy  to  other  statutes,  the  innocent  contracting  parties 
i|r«re  aulqeoted  to  iufVctment  for  fornication,  and  all  their  issue 
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pronounced  illegitimate,  the  conaequenoe  would  be  so  disas- 
trous as  alone  to  render  doubtful  the  correctness  of  the  con- 
struction. 

Accordingly,  it  is  said,  in  respect  to  this  precise  point,  in 
Eteeve's  Domestic  Eelations,  157,  that  ''  a  marriage,  although 
not  celebrated  by  the  legal  officer,  was,  before  the  statute  of 
Geo.  II.,  always  holden  to  be  a  sufficient  marriage  to  gain  a 
settlement."  The  same  position  is  countenanced  by  the  follow- 
ing authorities:  Rex  ▼.  Brampton^  10  East,  282;  Fiddin^s  case,- 
5  State  Trials,  610;  Tenney  v.  Broum,  1  Sid.  64;  3  Lev.  376; 
Salk,  438;  1  Bl.  Com.  408;  Com.  Dig.  tit.  '*  Baron  and  Feme/'- 
B;  2  Inst.  687;  Dyer,  185,  a;  FerUon  v.  Beed,  5  Johns.  62  [4 
Am.  Dec.  244j;  Burr.  Set.  Cas.  91.  Under  this  view,  the 
purity  and  sacredness  of  the  marriage  contract  will  remain  no 
less,  but  rather  more,  inyiolate,  than  under  a  different  con- 
struction. For  now  the  contract  will  never  be  annulled  by  anj 
accidental  or  designed  irregularity  not  extending  to  the  essen- 
tial grounds  of  the  contract.  And  it  is  a  matter  of  deep  con*, 
cem  to  the  public,  that  when  a  contract  which  changes  so 
thoroughly  the  relation  of  the  parties  to  the  community,  is  first 
executed  by  them  with  deliberation,  and  afterwards  consum- 
mated by  cohabitation,  it  should  not  be  lightly  dissolved,  and 
eveiything  done  under  it  disannulled:  3  Mau.  &  Sel.  260, 

We  wish  it  to  be  distinctly  understood  that  our  opinions  upon 

this  last  branch  of  the  case,  whose  consideration  we  have  now 

completed,  rest  upon  the  manifest  distinction  between  a  neglect 

of  an  acting  officer  to  comply  with  some  formality,  and  which 

neglect  is  punished  only  by  a  penalty,  and  between  the  neglect 

to  comply  with  something  essential  to  the  nature  or  definition 

of  the  contract  of  marriage;  and  which  neglect,  by  its  character 
or  by  express  statute,  is  made  fatal  to  the  contract  itself. 


Mabbiaox  PBit  VKBBA  DE  Prabsentl  — The  remark!  of  WooDBxmr,  J., 
upon  the  sabject  of  the  validity  of  marriageB  by  mere  contract  and  cohabita- 
tion, without  any  fonnal  ceremony,  are  apparently  disapproved  in  IhmbarUm 
V.  FraniUn^  19  N.  H.  256,  where  the  court  say:  *'The  case  of  Londondfrry 
V.  ChegCer  does  not  decide  that  a  contract  of  marriage  between  the  parties 
and  subsequent  cohabitation,  accompanied  by  reputation  that  the  parties 
were  husbuid  and  wife,  constitute  a  marriage.  The  remarks  of  Mr.  Justice 
Woodbury  in  that  case,  although  relevant  to  the  general  question,  were  not 
called  for  by  the  particular  matter  to  be  decided  by  the  court  It  was  not 
the  question  in  that  case  whether  mere  cohabitation,  reputation,  and  ac- 
knowledgment that  the  parties  were  married,  actually  oonstituted  a  mar- 
riage. In  that  case  the  marriage  ceremony  was  performed  by  a  person  act- 
ing as  a  minister  of  the  gospel,  and  the  simple  question  was,  whether  the 
cleigyman,  owing  to  the  peculiar  circumstances  of  the  case,  was  an  ordained 
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miiiktar  qoAlified  to  aolemiiise  marriiges,  and  the  renuuckB  of  the  learned 
judge  do  not  indicate  hia  opinion  that  the  partiee  by  acta  of  cohabitation  and 
repotation,  or  by  an  agreement  between  themaelvee,  coald  call  into  ezistenoe 
the  marriage  relation.  He  says  that  the  attestation  of  the  contract  by  the 
magistnte  or  minister  seems  to  'te  the  essence  of  the  ceremony.*'  It  was 
accordingly  held  in  that  case  that  a  mere  agreement  of  marriage  between  the 
parties,  followed  by  cohabitation,  did  not  constitnte  ^  marriage,  although  . 
snch  facts  would  be  evidence  from  which  a  jury  might  inf^  a  valid  and  law- 
ful marriage.  The  decided  weight  of  authority,  however,  is  in  favor  of  the 
position  taken  in  the  principal  case  upon  the  subject.  In  Hutchins  v.  Kimrnd^ ' 
31  Mich.  12G;  S.  C,  IS  Am.  Bep.  1^  which  was  an  action  for  criminal  con- 
versation, Cooley,  J.,  delivering  the  opinion  of  the  court,  thus  states  the  law , 
upon  this  point:  "It  is  not  disputed  that  in  a  case  of  this  nature  an  actual 
marriage  must  be  proved.  Such  evidence  of  cohabitation  and  reputation  as 
wonld  be  sufficient  in  other  civil  actions  will  not  suffice  where  it  is  sought  to  ' 
fix  upon  the  woman  a  charge  of  adultery:  Addison  on  Torts,  698;  2  GreenL 
Ev.  sec.  461;  1  Bish.  Mar.  and  IMv.  sec  442;  4th  ed.  But  had  the  sup- 
posed maiTiage  taken  place  in  this  state,  evidence  that  a  ceremony  was  per- 
formed ostensibly  in  celebration  of  it,  with  the  apparent  consent  and  coop- 
eration of  the  parties,  would  have  been  evidence  of  a  marriage,  even  though 
it  had  fallen  short  of  showing  that  the,  statutory  regulations  had  been  com- 
plied with,  or  had  affirmatively  shown  that  they  were  not.  Whatever  the 
form  of  ceremony,  or  even  if  aJl  ceremony  was  dispensed  with,  if  the  parties 
Agreed  presently  to  take  each  other  for  husband  and  wife,  and  from  that 
time  lived  togeiiier  professedly  in  that  relation,  proof  of  these  facts  would  be 
mfficient  to  constitute  proof  of  a  marriage  binding  upon  the  parties,  and 
which  wonld  subject  them  and  others  to  legal  penalties  for  a  disregard  of  its 
obligations.  This  has  become  the  settled  doctrine  of  the  American  courts; 
the  few  cases  of  dissent  or  apparent  dissent  being  borne  down  by  a  great 
wei^t  of  anthority  in  favor  of  the  rule  as  we  have  stated:  Fenton  v.  Reed^  4 
Johns.  52[4Ara.  Dec 244];  Jacksonv.  H^tnnf ,  7  Wend.  47;  Starry.  Peck,  1  Hill, 
270;  Som  v.  Chrk^  8  Pai.  574;  Matter  of  Taylor,  9  Id.  611;  Claffton  v.. 
WardeU,  4  K.  Y.  290;  Cheneff  v.  Arnold,  15  Id.  345;  0*Oara  v.  Eisenlohr,  38 
Id.  296;  Peanon  v.  Howey,  6  Halst.  12;  Hantz  v.  Seedy,  6  Binn.  405;  Com- 
wtOKweaUh  v.  Stump,  53  Fft.  St.  132;  Neuihury  v.  Brunewick,  2  Vt.  151;  StaU 
▼.  Bood^  12  Id.  395;  Nortl^ldv.  Verehirt,  33  Id.  110;  Duncan  v.  Duncan, 
10  Ohio  St.  181;  CamUehael  v.  State,  12  Id.  553;  State  v.  Patterson,  2  Ired. 
946;  lAmdfmderry  v.  Cke&ter,  2  K.  H.  268;  Keyee  v.  Keyes,  22  Id.  553; 
Baahaw  v.  State,  1  Terg.  177;  Crisham  v.  State,  2  Id.  589;  Cheuldine  v. 
Brewer,  1  H.  ft  McH.  152;  StaU  v.  Murphy,  6  AUl  765;  Potier  v.  Barclay, 
15  Id.  439;  Dumaruiby  v.  FUldy,  3  A.  E.  Marsh,  368;  Oraham  v.  Bennet,  2 
GaL  503;  Cate  r.  Oa$e,  17  Id.  598;  Pattan  v.  Philadelphia,  I  La.  An.  98; 
Hohnee  ▼.  Hohnee,  6  La.  463;  HaUeU  v.  CoUinB,  10  How.  174." 


Churchill  v.  Warren. 

[3  Haw  HAXnmBB,  996.] 

8BSUSS  oar  Exicirnoir,  Emcr  of. — ^A  mere  seizure  on  execution  does  not 
satiafy  the  Judgment.  Accordingly,  where,  under  an  execution  against 
one  of  two  joint  and  several  debtors,  sufficient  property  was  seized,  which 
was  released  before  ssle  by  sgreement  of  the  parties,  it  was  held  not  to 
bar  a  recovery  against  the  other  debtor. 


7:1:  Chubchill  v.  Warben.  [N.  H. 

Absusipstt  upou  a  joint  and  seyeial  obligation  signed  by  Ui» 
defendant  with  one  Bobert  Turner.  At  the  trial  it  appeared 
that  the  plaintiff  had  previously  recovered  judgment  upon  th* 
flame  obligation  against  Turner;  that  under  the  execution  issued 
upon  such  judgment  sufficient  property  of  Turner  was  seised  to 
satisfy  the  same;  that  the  property  was  advertised  for  sale,  but 
was  released  before  the  sale  and  the  execution  recalled,  under 
an  agreement  between  the  parties  that  Turner  would  pay  the 
eame  soon,  together  with  the  officer's  fees  thereon.  The  de> 
fendant  relied  upon  these  facts  as  a  bar  to  a  recovery  against 
him.  There  was  a  verdict  for  the  plaintiff,  by  consent,  subject 
to  the  opinion  of  the  court  upon  the  sufficiency  of  the  defense. 

Fletcher  and  BriUon,  for  the  plaintiff. 
SmiOi  and  Bell,  for  the  defendant. 

By  Court,  Woodbubt,  J.  On  authority  there  seems  to  be 
some  doubt  concerning  the  questious  presented  by  this  state^ 
ment.  Because  the  following  cases  appear  to  countenance  an 
idea  that  a  mere  seizure  of  property  on  execution  divests  the 
title  of  the  debtor:  1  Mod.  30;  1  Lev.  282;  1  Vent.  52;  0  Mod. 
293;  Holt,  646;  1  Salk.  823;  8  Id.  159;  4  Mass.  408;  2  Id.  517. 
But  the  observations  in  those  cases  upon  this  point  are  mostly 
obUerdicia;  and  seem  contradicted  by  other  authorities:  1(> 
East,  274;  2  Eq.  Cas.  Ab.  381;  14  Mass.  475;  4  East,  623;  7 
Mass.  506;  9  Id.  105  [Lvdden  v.  LeamU,  6  Am.  Dec.  45];  a 
Johns.  520;  Swain  v.  Morlund,  1  Brod.  &  B.  870;  Lear  v.  EJ^ 
munda,  1  Bam.  &  Aid.  157. 

On  principle,  however,  there  can  be  no  doubt  that  the  gen- 
eral property  in  the  articles  seised  remains  in  the  debtor  till  a. 
sale  by  the  officer;  or  in  other  words,  till  *'  execution  be  done  "* 
or  executed:  Com.  Dig.  Pleader,  2,  W.  36_,  and  authorities 
there  cited,  supra;  Cro.  Car.  828.  The  sheriff  or  debtor  ac- 
quires by  the  mere  seizure  only  a  speeial  interest:  Vide  supra ;^ 
2  Saund.  47;  5  Mass.  401;  Dyer,  99  a,  676;  1  Bro.  41;  Noy„ 
107;  Poole  v.  Symonds,  1  N.  H.  289  [8  Am.  Dec.  71].  Hence» 
it  follows  that  without  a  sale,  or  until  a  sale  of  the  articles,  the 
judgment  is  not  satisfied.  Because  a  debtor  cannot  pay  a  judg- 
ment with  his  property,  and  still  retain  the  title  to  it.  And  ia 
Lear  v.  Edmunds^  1  Barn.  &  Aid.  167,  it  is  expressly  laid  down 
by  Abbott,  C.  J.,  where  goods  had  been  seized  on  a  distress  fot 
rent,  that  '*  if  the  goods  have  been  relinquished  at  £he  request 
of  the  party,  then  the  distress  could  not  operate  as  a  bar"  to 
action  for  tlie  rent.    It  seems  to  be  still  clearer  that  such  a 
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leismze  and  reUn^aishment  of  proper iy  b/  eae  agreenient  of  the 
parties,  in  an  execution  against  one  ]o\?a*j  and  several  debtor, 
is  no  bar  to  reoovery  against  the  other  debtor:  Dyhe  ▼.  Mercer, 
2  Show.  3M;  WhUeacre9  y.  HawkiMon,  Oro.  Car.  75.  Bee  an 
able  note  on  the  first  point  by  Mr..  Metoalf,  in  Ayer  ▼.  Aden, 
TelY.  U. 
Judgment  on  the  Teidict 


Jones  v.  Sinclair. 

BnnavcB  of  Trrui  xh  TROVsa.— PoMeasioa  and  the  exerdia  of  acta  of 
ownenhip  are  aniBeieiit  evidence  of  title,  prima  /adet  to  maintaia 
trover. 

Right  to  PoasBSSioK  SiTvncuMT.— If  the  plaintifl;  id  an  action  of  trover, 
•how  a  fight  to  poaeession,  either  at  the  time  of  the  taking  or  at  the 
time  of  eonveraion,  it  will  be  euffioieDt. 

Taovsa  loa  Ooods  SaiZED.^One  who  has  delivered  goods  to  a  oommissioa 
OMTehant  for  sa^e  may  maintain  trover  against  an  officer,  who  seLsee 
them  vpon  a  writ  against  sodi  meanohant,  and  the  (^oer  cannot  set  np, 
in  bar,  any  lien  for.  expensea  which  the  merchant  may  have  npon  th» 

Tbotze  for  certaip  Sftddles.  Plea,  the  general  issue.  At 
the  trial  it  appeared,  from  tlie  evidence  of  one  Hall,  a  commis* 
sion  merchant^  tba^  certain  saddles  "were  delivered  to  him  by 
the  plaintiff  for  sale;  that  after  ho  had  sold  some  of  them,  and 
incurred  some  expense^  the  saddles  remaining  in  his  possession 
were  seized  and  taken  froni  hipi»  upon  an  execution  against  him 
by  the  defendant,  a  deputy  sherUF;  that  there  had  been  no 
settlement  between  the  plaintiff  and  the  witness,  and  that  the 
defendant  was  informed  .of  all  tbe. facts  at  the  time  of  the 
seizure.  Xt  also  appeared  that  before  the  commencement  of  the 
action  tl^e  jilaintifi^  dsmanded  the  goods  of  the  defendant.  A 
Terdict  was  taken  for  Ibe  plaintiff,  subject  to  the  opinion  of  the 
court  upon  the  facts. 

8toan  and  Ooodall,  for  the  plaintiff. 

Bell  and  NtUson,  for  the  defepdant. 

By  Court,.  WoopBCBT,  J.  The  facts  of  this  case  strongly 
resemble  those  in  Whiiing  t.  Bradley,  Bock.  Feb.  1819.  But 
some  additional  objections  are  here  started,  which  deserve  ex* 
■minBtiom.  The  first  ^one  is;  that  the  evidence  of  property  in 
the  pl^^jtiff  w^^  4efeQtiv0. . .  But  it  having  appeared  that  Jpnea 
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was  in.  the  actual  possesftioii  of  tbe  saddles,  before  he  deliyered 
themto  Hall,  and  was  exerciaing  acts  of  ownership  over  thenip 
this  was  sufficient  prima /ocis)  evidence  of  title:  2  Saund.  47; 
11  John.  183,  629t;  113  Id^  14l;iS76,  284,  361;  5  Maes.  304;  15 
Id.  .136.  ,  This,  was  not  rebuttl6d  by  other  evidence  of  title  in 
some  third  person,  as  it  may  be  in  trover,  and  the  action  thus 
defeated.  Becaase  the  gist  of  trover  is  a  conversion  of  the 
property:  9  Johns.  362;  11  Id.  529;  sed  vide  5  Mass.  304. 
While  the  gist  of  trespass  is  an  injary  to  the  possession,  and, 
consequently,  that  action  may  be  to  recover  some  damage, 
though  the  title  to  the:  pr<)pertj|r  is  in. a  third  person:  13  John. 
284. 

:The  next  objectipz^  is,  that  the  plaintiff  does  not  appear,  at' 
the  time  of  the. taking  of  the  property,  to  have  had  either 
actual  possession  or  the  right  to  the  actual  possession  of  it. 
But  though  this  principle  applies  in  substaoce  to  trover  as  well 
ed  to  trespass,  yel,  in  the  former  action,  the  point  of  time  to 
which  the  right  of  possession  refers  is  the  converdon  and  not 
the  taking;  or,  according  to  Gordon  v.  Harper^  7  T.  B.  9,  is  the 
commencement  of  the  action  rather  than  the  taking.  However 
this  may  be,  the  plaintiff  here  appears  to  have  had  a  right  of 
possession  as  early  as  tbe  conversion^on  which  he  relies.  It  is 
common  in  trover  to  show  different  acts  of  conversion  at 
different  times;  and  a  conversion  may  be  proved  at  any  time 
within  the  statute  of  limitations,  and  previous  to  the  suing  out 
of  the  writ.  In  the  case  he  gave  evidence  of  a  conversion  at 
the  time  of  the  vnrongful  takiog,  and  at  the  time  of  ibe  sub- 
sequent demand  and  refusal  to  re-deliver  the  saddles  to  the 
plaintiff's  agent. 

On  this  last  evidence  of  conversion  he  relies;  and  if,  at  the 
time  of  the  first  conversion,  he  had  no  right  to  the  possession 
tin  a  de4.nand,  yet  after  such  a  demand  of  the  person  who  re- 
moved tho  articles,  his  right  of  possession  was  i>erfect:  6  Mass. 
304,  semb.;  Eaton  v.  Lynde,  15  Id.  242. 

Articles  deposited  for  sale  on  commission  can  always  be  re- 
claimed beiv)re  sale;  and  there  is  no  justification  for  withholding 
them  after  a  demand,  unless  the  merchant  has  incurred  expenses, 
or  for  some  other  cause  is  entitled  to  a  lien  upon  them.  But 
whether  in  point  of  fact  there  was  any  just  ground  for  a  lien  in 
favor  of  Hall,  or  whether  in  point  of  law  such  liens  are  recog- 
nized in  our  courts,  is  uncertain,  and  need  not  now  be  settled. 
Because  a  lien  is  a  mere  personal  right,  which  only  Hall,  oi 
others  by  his  express  authority,  could  enforce;  and  a  right. 
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which  constitates  no  bar  to  the  possesBion  ot  property^  unless 
set  up  as  a  bar  by  the  proper  person  at  the  time  the  property  is 
demanded:  Doughbiny  v.  Duval,  6  T.  B.  606;  3  Id.  119;  1  East, 
4;  2  Id.  208;  Yelv.  67,  note.  The  essentials  necessary  to  its 
validity  are  here  wanting,  the  lien  never  having^  been  set  up  by 
Hall,  or  by  his  authority;  and  actions  similar  to  this,  under 
similar  circumstances,  have  of tejn  been  maintained  against  third 
persons:  15  Mass,  242,  supra;  McCombie  v^  Davis,  7  East,  7; 
Doughbiny  y.  Duval,  5  T.  B.  605. 

In  respect  to  the  competency  of  Hall  as  a  witness,  the  decis- 
ion of  WhUing  t.  Bradley,  before  cited,  is  in  point,  if  Hall 
was  answerable  to  the  plaintiff  for  these  saddles,  because  there 
his  interest  would  only  be  balanced.  But  we  think  he  is  not 
answerable  for  the  tort  of  a  third  person,  and  consequently  the 
case  is  much  stronger  in  favor  of  his  admissibility,  his  interest 
having  been  to  testify  against  the  party  who  called  him«  • 

Judgment  on  the  verdict. 


For  a  general  diicaMioii  of  the  right  to  maintain  trover,  by  the  gen«ra1 
owner  or  by  one  having  a  apedal  property  in  the  chattel,  and  questions  con* 
ae6tedtiMr0with,.8ee.thenoteto^o^^v.  SkuU,  I  Am.  Dec.  586. 


Ladd  V.  Kennet. 

[3  Nxv  HAiCPlHiaB,  840.] 

Wazvxb  07  NoTKS  BT  SuBSSQiTKNT  Pbomisb.— Where  an  indoraer  of  a  note, 
who  has  not  received  regular  notice  of  nonpayment,  makes  a  subsequent 
promise  to  pay  with  fnll  knowledge  of  the  facts,  he  waives  the  want  of 
sach  notice. 

AasuMwiT  against  the  defendant  as  an  indorser  of  a  certain 
note  made  by  one  Lawrence.  Plea,  the  general  issue.  At  the 
trial  it  appeared  that  payment  of  the  note  was  demanded  of 
Lawrence  at  maturity,  and  refused;  that  no  notice  of  the  non- 
payment was  given  to  the  defendant  until  more  than  a  month 
afterwards,  when  the  plaintiff,  meeting  the  defendant,  informed 
him  that  the  note  had  not  been  paid,  and  that  the  defendant 
thereupon  said  that  he  would  see  Lawrence  and  have  the  note 
paid  before  he  left  town.  The  court  instructed  the  jury  that 
the  defendant  had  not  received  seasonable  notice,  but  that  if 
they  believed  that  he  undertook  to  pay  the  note  after  he  was 
informed  that  Lawrence  had  refused  to  pay  it,  it  was  in  law  a 
waiver  of  any  irregularity  in  the  notice.     After  a  verdict  for  the 
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plaintiff,  the  defendant  moved  for  a  new  trial,  on  the  gxoond  of 
miadireotion. 

Walker,  for  the  plaintiff. 
Moody,  for  the  defendant. 

Bj  Court,  BiGHABBBON,  G.  J.  It  aeema  never  to  have  been 
doubted  that  if  the  indorser  of  a  note,  after  being  apprised  of 
the  negligence  of  the  holder  in  making  a  demand,  or  in  giving 
notice,  and  also  of  the  legal  consequences  of  such  negligence, 
promises  to  see  the  note  paid,  it  is  in  law  a  waiver  of  any  objec- 
tion he  might  have  otherwise  taken  on  account  of  the  irregularity 
of  the  demand  or  notice,  and  he  must  be  held  liable:  Ghittj  on 
Bills,  18G  and  187,  note;  Bogers  v.  Stephens,  2  T.  B.  713;  Bapeg 
V.  Alder,  GEast,  16,  note;  Vaughan  v.  FuUer,  2  Sir.  1246;  WUhet 
V.  Jacks,  Peake's  Ca.  202;  Buller's  N.  P.  276;  Lundie  v.  Ituberi- 
son,  7  East,  231;  Hopking  v.  LisweU,  12  Mass.  52. 

But  it  has  been  sometimes  held  that  when  an  indorsee  prom* 
ises  to  pay,  under  a  misapprehension  of  the  law,  although  with 
«  full  knowledge  of  all  the  facts,  it  is  not  a  waiver  of  any  objec- 
tion he  may  have  to  the  demand  or  notice;  Warder  v.  Tucker,  7 
Mass.  449;  Chaffield  v.  Paxlon,  Chitty  on  Bills,  187,  note. 

The  better  opinion,  however,  seems  to  be  that  if  the  promise 
is  made  with  a  full  knowledge  of  all  the  facts,  the  indorser  will 
be  liable,  whatever  may  havo  been  Lis  misapprebensions  of  the 
law:  Chitty  on  Bills,  180;  Stevena  v.  Lipick,  12  East,  38;  Lundie 
v.  Robertson,  7  Id  231;  Duryee  yf  Dennison,  5  John.  248;  JJilbie 
V.  Lundey,  2  East,  409;  Uopteyy,  Dufreme,  15  Id.  274;  DonaUt- 
^n  V.  Means,  4  Ball.  109;  Potter  v.  Rayworth,  13  East,  417;  M'd- 
ier  V.  Hockley,  5  John.  375  [4  Am.  Dec.  372 J;  Griffin  v.  Gof,  12 
Id.  423. 

In  the  present  case  the  defendant,  when  informed  more  than 
four  weeks  after  the  note  became  due,  that  it  had  not  been  paid, 
made  no  objection  that  he  had  not  been  seasonably  notified,  but 
promised  to  see  Lawrence  and  have  the  note  paid  before  he 
returned  home.  We  are  of  opinion  that  the  jury  were  rightly 
directed  to  consider  such  a  promise  as  a  waiver  of  any  objection 
to  the  notice,  and  that  there  must  be  judgment  on  the  verdict 

On  the  sabject  of  waiver  of  notice  by  an  indoner,  where  due  notice  of  non- 
fMiyment  has  not  been  given,  by  a  enbeeqaent  promiae  with  knowledge  of  the 
laches,  eee  the  note  to  Trtmbh  t.  Thome,  8  Am.  Dec  804. 
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Rollins  v.  Ames. 

CoMFgi'incY  or  JOBOJL — ^It  18  »  good  CMiao  of  challenge  to  &Tor  that  a  jaror 
ha%  before  the  trial,  taken  the  depositions  of  the  principal  witnoMoo  of 
one  of  the  parties,  as  a  magistrate. 

Sam— Objection  aytxe  Vsbdict. — ^Bat  where  the  objection  is  made  after 
▼erdictk  a  new  trial  will  not  be  granted  for  this  caose,  unless  the  party 
and  his  ooonsel  make  affidavit  that  they  did  not  know  of  this  ground  of 
challenge  at  the  triaL 

AcnoN  of  trover.  At  the  trial  ceriaiii  depositions  were  used 
in  evidence  for  the  plaintiff  which  were  taken,  before  the  trial, 
on  the  plaintiffs  request,  by  Martin,  the  foreman  of  the  juiy, 
acting  as  a  magistrate.  After  a  verdict  for  the  plaintiff  the 
defendant  moved  for  a  new  trial  on  the  ground  of  Martin's 
incompetency  as  a  juror.  The  principal  counsel  for  the  defend- 
ant filed  an  affidavit  that  he  did  not  learn  the  fact  of  Martin's 
having  taken  these  depositions  until  the  juiy  were  about  to 
retire.  The  defendant  and  the  counsel  originally  employed  by 
him  omitted  to  make  affidavits  to  the  same  effect 

Sievens,  for  the  plaintiff. 

Atkinson  and  Ichabod  BartieU,  for  the  defendant. 

By  Court,  Woodbubt,  J.  The  depositions  in  this  case  were 
competent,  but  the  true  question  is  whether  the  magistrate, 
who  took  them,  was  a  suitable  {)erson  to  sit  as  juror  in  the 
eause  for  which  they  were  taken.  The  objection  goes  to  the 
partiality  of  the  juror;  because  it  is  founded  on  the  presump- 
tion that,  having  been  selected  as  a  magistrate  by  the  plaintiff, 
having  heard  his  most  important  witnesses,  and  having  reflected 
previously  on  his  evidence  alone,  he  would  not  come  to  the  ex- 
amination of  the  cause  without  prepossession  or  prejudice  in 
his  favor. 

It  is  well  known  that  magistrates  are  often  selected  for  the 
purpose  of  taking  depositions,  who,  if  not  unfriendly  to  the 
opposiie  party,  are  favorably  disposed  to  him  who  employs 
them.  This  fact,  connected  with  the  circumstance  that  no  per- 
son can  easily  hear  the  testimony  on  only  one  side  of  a  cause, 
without  forming  some  opinion  as  to  the  case,  furnishes  a  good 
ground  for  the  presumption  of  a  probable  partiality. 

A  person  thus  situated  might  not,  as  a  juror,  be  subject  to  a 
pzincifMil  challenge,  though  a  former  arbitrator  between  the 
parties  is  subject  to  it:  3  Bac.  Ah.  tit.  ''  Juxy."    So  is  a  former 
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juror:  Co.  Lit.  157.  Ad  attorney:  3  Bac.  Ab.  "Juries/'  E.  A 
member  of  the  same  corporation  with  the  other  party,  his  ten- 
ant, or  particular  friend,  yisitor  or  dependent:  2  Caines,  129; 
14  Mass.  206,  by  statute;  2  Hawk.  Gh.  48,  s.  80. 

A  challenge  "to  favor,"  however,  goes  further,  and  applies 
to  any  man,  where  there  is  ''  su£Scient  reason  to  suspect  he  may 
be  more  favorable  to  one  side  than  to  the  other:"  Co.  Lit.  157  b. ; 
3  Bac.  *'  Juries."  This  challenge  in  England  is  determined  by 
triers:  Salk.  152;  Co.  Lit.  155  b.  But  here  the  court  uniformly 
decide  on  its  validity;  and  we  entertain  no  doubt  that  in  the 
present  instance,  it  should  prevail,  if  it  had  been  taken  season- 
ably. 

It  is  highly  important  that  the  conflicting  rights  of  individ- 
uals should  be  adjusted  by  jurors  as  impartial  as  the  lot  of 
humanity  will  admit.  That  liieir  minds  should  be  free  as  the 
''unsunned  snow"  from  any  previous  impressions,  and  should 
receive  no  hue  but  what  the  law  and  the  evidence  at  the  trial 
may  impart.  It  is  important,  too,  that  parties  should  be  satis- 
fied of  this  fairness,  else  a  reproach  will  light  on  the  invaluable 
institution  of  jurors,  and  general  confidence  in  the  administra- 
tion of  public  justice  become  weakened.  Thus  in  Peacock's 
case^  9  Co.  71,  it  was  deemed  a  good  cause  of  challenge  to  favor 
that  the  juror  had  acted  as  commissioner  in  the  cause  to  take 
depositions,  though  that  case  itself  was  an  indictment  of  the 
commissioner  for  what  is  often  to  be  dreaded,  a  combination 
with  the  party  taking  the  depositions  to  prevent  a  disclosure  of 
the  whole  facts  in  the  affidavits  **  by  the  murdering  of  the  truth 
and  right."  But  notwithstanding  the  sufficiency  of  this  cause 
of  challenge,  it  cannot  prevail  in  the  present  instance,  because 
not  taken  seasonably. 

It  is  doubtless  the  better  opinion  among  some  conflicting 
views,  that  a  cause  of  challenge,  which  goes  to  the  partiality 
of  a  juror,  may  be  taken  advantage  of  after  a  verdict:  6  Bac. 
Ab.  "Trial,"  L.  4;  Lady  Herbert  v.  Shttw,  11  Mod.  Ill,  113; 
Dent  V.  The  Hundred  of  Hertford,  Salk.  645;  Wyn  v.  Bangor, 
Com.  R.  601;  Fries' 8  case,  3  Ball.  515;  Eggleston  v.  Smiley,  17 
John.  133.  Yet  it  is  a  reasonable  and  uniform  qualification  of 
this  rule  that  the  cause  of  challenge  must  not  have  been  known 
to  the  party  or  his  counsel  at  the  trial,  because,  if  then  known, 
he  ought  to  have  availed  himself  of  it;  and  a  neglect  to  it  is  his 
own  folly  or  misfortune,  unless  he  intended,  as  is  the  natural 
presumption  from  his  silence,  to  waive  altogether  any  objection. 

In  this  case,  one  of  the  counsel,  it  appears,  was  unapprised 
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of  the  canae  of  challenge  till  the  trial  had  closed.  But  it  doea 
not  appear  that  the  other  counsel  or  the  party  himself  was  ig- 
norant of  it;  and  consequently  the  motion  for  a  new  trial  must 
be  refused. 


Challbvob  to  Fayob. — ^The  distinotian  hen  referred  to  between  chal* 
lenges  to  &vor  and  challenges  for  principal  canae,  ia  practically  obsolete  in 
most  of  the  states:  Profiatt  on  Jury  Trial,  sees.  167,  191,  Under  tbe  strict 
mles  which  prevail  in  many  of  the  states,  it  is  probable  that  the  objection 
made  to  the  Jnror  in  this  case  would  not  now  be  regarded  as  a  sufficient 
groand  of  challenge  for  actual  or  implied  bias.  It  would  be  necesiary  to  show 
not  merely  that  the  juror  had  heard  a  portion  of  the  testimony,  but  that  as  a 
conaeqnenoe  thereof,  he  had  formed  a  fixed  opinion  upon  the  merits  of  the 
oontrorersy:  Profiatt  on  Jury  Trial,  sees.  186,  187. 

DnQUAuncATXON  OF  JuBOR  AS  GROUND  lOR  New  Trial. — The  rule  here 
laid  down  that  the  party  moving  for  a  new  trial,  on  the  ground  of  disqualifi- 
cation of  one  of  the  jurors,  must  prove  that  he  was  ignorant  of  the  diaquali- 
fication  at  the  trial,  is  well  settled:  2  Graham  &.  Wat  on  New  Trials,  474. 
And  it  must  be  shown  to  have  been  unknown  both  to  the  party  and  to  his 
coonael:  SiaU  t.  TuUer,  34  Conn.  280;  Aforriaon  v.  AleKmmm,  12  FU.  652; 
Awiitrmm  r.  Owrffia,  14  Ga.  709;  Kent  v.  ChariatUncn^  2  Gray,  281;  Boatman 
V.  Wright^  4  Ohio  St.  156.  If  the  fact  constituting  the  disqualification  was 
known  to  counsel,  bnt  was  forgotten  at  the  time  of  the  trial,  a  new  trial  will 
not  be  granted:  Canmm  v.  B%Uloek^  26  Ga.  431.  So,  if  the  party  knew  that 
a  juror  had  formed  and  expressed  an  opinion,  but  did  not  know  that  it  was 
against  him:  BeU  v.  Howard,  4  Lit.  117;  or  if  the  party  knew  the /octo,  but 
did  not  know  that  the  law  made  them  a  disqualification:  DoUqfr,  StimpaoH, 
33  Bfnine^  546. 

There  is,  however,  much  ooofiict  among  the  authorities  upon  the  point 
stated  in  the  opinion,  that  if  the  disqualification  is  thus  shown  to  have  been 
unknown  to  the  party  and  his  counsel,  it  will  be  a  ground  for  a  new  triaL 
This  doctrine  is  affirmed  in  Monroe  v.  Georgia,  5  Ga.  85;  Lafayette  Plank 
Road  Co.  ▼.  New  Atbany  and  Salem  Railroad  Co.,  13  Ind.  90;  OuyhowaH  v. 
PeopU,  1  Scam.  476;  Vance  v.  ffaekU,  4  Bibb.  191;  Cam  v.  Cain,  I  B.  Mon. 
213;  Pierce  v.  BmA,  3  Bibb^  347;  Hemdon  v.  Bradshaw,  4  Id.  45;  Hardy 
V.  Sprowle,  82  Maine,  310;  ^roim  v.  State^  28  Ga.  439;  Lane  v.  Goodwin,  47 
^faine,  508;  HogAead  v.  RtaU,  6  Humph.  59;  Eeeex  v.  McPhereon,  64  DL 
349;  ivUHama  v.  McOrade,  18  Minn.  82.  But  there  are  some  cases  holding 
that  the  disqualification,  even  if  unknown  at  the  time  of  trial,  will  only 
afibid  ground  for  a  new  trial  when  it  relates  to  the  legal  competency  of  the 
joror,  and  not  to  mere  bias  or  prejudice:  State  v.  Groame,  10  Iowa,  308; 
Liele  v.  State,  6  Mo.  426.  On  the  other  hand,  it  was  decided  in  Preebury  v. 
CommomDealth,  9  Dana,  203,  that  the  disqualification  which  will  authorize  a 
new  trial,  if  unknown  until  after  verdict,  must  have  reference  to  the  moral 
fitness  or  impartiality  of  the  juror,  and  not  to  his  legal  status.  Some  of  the 
cases  bold  that  no  diw^ualifica^on  which  would  be  a  proper  cause  of  chal- 
lenge, will,  if  unknown  until  after  verdict,  authorize  a  new  trial  It  was  so 
decided  in  United  States  v.  Baker,  3  Bened.  68,  where  the  objection  was,  that 
the  juror  was  a  deaf  person,  and  did  not  and  could  not  hear  the  evidence. 
So  also  where  the  juror  was  an  alien:  HoUingaworth  v.  Duane,  4  DaL  353; 
StaU  V.  Qnarrel,  2  Bay.  150  [1  Am.  Dec  637];  Pretbwry  v.  CommonweaUh^ 
9  Dsas,  203;  The  King  v.  SvU4m,  8  B.  ft  C.  417,  S.  0.  «ii5  nomimef  The  King 
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▼.  Detpard^  2  Man.  &  By.  400;  Com  qf  the  CheUea  Water  WorU,  10  Ezch. 
731;  QrmMp  t.  8k>h«r^  8  IlL  202;  (^corpe  ▼.  iSikKe,  80  Miu.  570.  A  kte  and 
weU-ooxndered  oaae  on  this  sabjeet  is  Wauum  ▼.  Funey^  121  Mass.  98^ 
where  it  was  held,  after  a  review  of  the  authorities,  that  the  objection  that 
one  of  the  jarors  was  a  minor,  which  was  not  known  until  after  verdiotk  was 
not  a  good  ground  for  a  new  trial 

There  are  a  num1)er  of  cases  to  the  eflfect  that  a  party  is  bound  to  STail 
himself  of  the  means  provided  by  statute  for  ascertaining  the  competency  of 
jiirors,  and  to  use  due  diligence  in  that  behalf,  or  he  will  be  deemed  to  have 
waived  all  objections  which  he  might  have  discovered:  Collier  ▼.  Sial%  20 
Ark.  36;  Jfeyer  v.  State,  10  Id.  156;  Aleaeander  v.  Dunn,  5  Ind.  122;  Jtty- 
maine  v.  State,  7  Id.  63;  State  v.  MadoU,  12  Fla.  151;  Staehlin  v.  Destrehan^ 
2  La.  Ann.  1010;  Byars  v.  City  qf  Mt.  Vernon,  77  HI.  467;  WUeox  v.  SaMnd- 
ere,  4  Neb.  560;  McDonald  v.  Beall,  55  Ga.  288;  Meeka  v.  State,  57  Id.  329. 
But  where  the  party  has  exercised  his  right  of  examining  the  juror  upon  his 
voir  dire,  and  the  juror  has  concealed  the  fact  of  his  prejadice  or  partiality  or 
interest  in  the  cause,  the  verdict  may  be  set  aside  upon  a  subsequent  discov- 
ery of  such  previously  existing  prejudice,  partiality,  or  interest,  where  it  has 
operated  to  the  injury  of  the  party:  SeUere  v.  People,  4  IlL  412;  Vennwm  v. 
ffarwood,  6  Id.  659;  Childreee  v.  Ford,  18  Miss.  (10  a  ft  K.)  26;  Juries  v. 
BandaU,  14  Mass.  205. 

Perhaps  the  best  general  rule  to  be  dednoed  from  the  oases  is  that  if  the 
party  has  used  due  diligence  to  ascertain  the  competency  of  a  juror  and  has 
failed  to  discover  the  disqualifying  facts,  and  if  it  is  shown  that  he  has  besD 
aotoally  prejndioed  thereby,  the  verdict  should  be  set  aside;  otfaervise  not. 
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p  Nxvr  Hamtchdui,  ttt.] 

IlABiLTrr  OF  AaxKT  OF  Corporation.—- Where  the  agent  of  »  paUio  eo^' 
porationy  without  authority,  makes  a  promise  in  writin|^  not  under  seaL 
in  consequence  of  which  the  promisee  incurs  a  liability  to  a  third  person, 
and  aU  remedy  against  the  corporation  is  lost,  the  agent  is  personally  liable, 
on  such  promise,  although  the  principal  is  disclosed  in  the  pronusOi  Ac- 
cordingly, where  theselectmen  of  one  town  made  a  written  promise^  without 
rathority,  to  the  selectmen  of  another  town  to  pay  for  support  famished 
a  certain  pauper,  and  by  reason  of  such  promise  the  selectmen  of  the  lat- 
ter town  forbore  to  proceed  under  the  statute  against  the  former,  and 
became  personally  liable  to  their  own  town,  it  was  held  that  an  notion 
could  be  maintained  by  them  on  such  promise  against  the  seleotmen  of  the 
former  town,  though  they  made  the  promise  as  selectmen. 

OoHTRA,OT  NOT  WITHIN  STATUTE  OF  FRAUDS. — Such  promise  being  original 
and  not  coU*teral,  is  not  within  the  statute  of  frauds. 

Assumpsit  upon  a  special  promise  supposed  to  be  contained 
in  the  following  letter: 

''  To  the  honorable  selectmen  of  the  town  of  Chester,  in  the 
county  of  Bocldngham,  in  the  state  of  New  Hampshire.  Qen- 
tlemen,  sirs:  We,  the  undersigned,  selectmen  of  Bumney,  in 
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the  county  of  Grafton,  and  state  aforesaid,  feeling  sensible  that 
the  town  of  Bumnej  is  charigeable  by  law  for  the  maintenance 
of  the  family  of  Enos  C.  Greeley,  which  is  now  become  poor 
and  unable  to  support  themselves,  and  now  reside  in  Chester 
aforesaid,  and  that  the  selectmen  have  rendered  aid  to  said  G.'s 
family,  we,  the  subscribers,  do  promise  to  the  selectmen  of  said 
C.  to  pay  them  all  the  legal  charges  as  per  citation  served, 
and  all  legal  charges  since  said  citation,  reserving  to  our- 
selves the  right  of  investigating  all  charges  that  may  be 
presented,  on  just  and  reasonable  terms;  and  we  pray  this 
investigation  without  any  suit  at  law;  and  likewise  we  ask 
jour  indulgence  in  cftedit  until  some  time  next  winter,  when  we 
^vill  come  or  send  and  settle  with  you;  and  on  the  presentation' 
of  this,  you  will  have  the  goodness  to  deliver  over  to  the  bearer 
of  this  the  &mily  of  said  G.  and  their  effects. 

'' Bumney,  July  17, 1817. 

''David  Gibsoh, 

''  SaKDSL  BtTBNHAX, 

''  Selectmen." 

Plea,  the  general  issue.  At  the  trial  it  appeared  that  the 
plaintilb  were  at  the  time  of  said  promise,  selectmen  of  Chester, 
and  the  defendants,  selectmen  of  Bumney;  that  the  pauper 
family  mentioned  had  been  furnished  by  Chester  with  certain 
necessaries;  that  a  notification  of  that  fact  had  been  served  on 
Bumney,  with  a  view  to  recover  the  sums  so  expended;  that  in 
consequence  of  the  foregoing  letter  further  proceedings  against 
the  town  of  Bumney  were  abandoned.  Ko  part  of  the  money 
having  been  paid  this  action  was  commenced  against  the  de- 
fendants. It  was  agreed  that,  if  in  the  opinion  of  the  court, 
upon  these  &cts,  the  action  could  not  be  maintained,  the 
plaintifi  should  be  nonsuited;  otherwise,  that  the  defendants 
should  be  defaulted  and  heard  in  damages. 

A.  Kent,  for  the  plaintiffs. 

Quincy  and  E,  CuU»,  for  the  defendants. 

By  Court,  Woodbuet,  J.  As  the  defendants  have  taken  no 
exception  to  the  form  of  the  declaration,  we  shall  consider  the 
case  solely  upon  its  merits.  The  action  is,  in  substance,  for  the 
\alue  of  certain  relief  furnished  by  the  town  of  Chester  to 
paupers,  whose  legal  settlement  was  in  Bumney.  But  our  stat- 
utes confer  on  corporations  alone  a  right  of  action  for  relief 
furnished  to  paupers:  1  N.  H.  Laws,  360;  Mace  v.  NoUingham- 
Wed,  1  M.  H.  62.    They  subject  to  an  action  for  such  relief 
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ijorporations  alone,  and  relations  of  soffioient  ability.  Hence 
it  follows,  that  the  present  action  in  the  name  of  the  plaintifEs, 
and  against  the  defendants,  as  mere  individuals,  cannot  be  sas- 
tained,  unless  as  at  common  law  upon  a  special  promise  made 
for  a  valuable  consideration:  2  East,  505;  8  Esp.  Ca&  91;  8 
Johns.  323;  12  Id.  852;  13  Id.  880;  15  Id.  281;  Edwards  y. 
Davis,  16  Id.  281;  12  Mass.  317;  14  Id.  448.  Accordingly  the 
declaration  in  this  case  is  founded  on  a  special  promise;  but 
whether  that  promise  was  between  these  parties,  and  for  a 
valuable  consideration,  are  questions  of  considerable  difficulty. 

It  is  apparent  from  the  face  of  the  letter  that  the  promise 
was  nominally  between  the  parties  to  the  present  action;  and 
imder  this  head  the  only  difficulty  arises  from  the  circumstance, 
that  when  the  promise  was  made  all  the  parties  were  agents  of 
corporations,  and  the  subject-matter  of  the  promise  was  con- 
nected with  their  agency.  The  defendants,  therefore,  contend 
that  the  promise  was  merely  a  corporate  undertaking  by  Rumney 
to  Chester,  through  the  medium  of  their  respective  selectmen. 

The  first  objection  to  this  construction  is,  that  the  whole 
l&nguage  of  the  letter  is  the  language  of  the  defendants  alone, 
and  not  of  the  town  of  Bumney.  In  such  case,  the  name  of 
the  town  or  principal  has  often  been  deemed  mere  description: 
Tticker  v.  Bass,  5  Mass.  164;  13  Id.  406.  But  most  of  the 
cases  in  support  of  this  position  are  those  where  the  contract 
was  under  seal;  and  not  being  sealed  with  the  seal  of  the  princi- 
pal, has  been  deemed  an  additional  and  fatal  objection:  TUeaion 
V.  Newell^  13  Mass.  406;  Appleton  v.  Binks,  5  East,  148;  Froniin 
v.  Small,  Str.  705;  S.  C,  Lord  Baym.  1418;  Sumner  v.  Small, 
8  Mass.  162;  TippiUs  v.  Walker,  4  Id.  598;  Clement  v.  Brush,  3 
Johns.  Cas.  180;  Ih/l  v.  Brewster,  9  Johns.  334  [6  Am.  Dec.  280]; 
Fowler  v.  Shearer,  7  Mass.  14;  Duval  v.  Craig,  2  Wheat.  45;  6 
T.  B.  176;  1  Id.  691. 

It  does  not  follow,  however,  in  this  last  class  of  cases,  that 
the  agent  himself  is  bound.  For  if  he  expressly  excludes  that 
inference:  Thayer  v.  WendaU,  1  Gall.  38;  or  signs  only  the 
name  of  the  principal:  Wilkes  v.  Back,  2  East,  142;  or  acta  in 
behalf  of  the  government,  he  is  exonerated:  Unoin  v.  Wolselcy, 
IT.  B.  674;  Eadgdon  v.  Dexter,  1  Cranch,  345;  Datoes  v.  Jack- 
son, 9  Mass.  490.  In  promises  not  under  seal,  it  would  also 
seem  to  be  the  better  opinion,  at  this  time,  that  if  the  name  of 
the  principal  be  disclosed,  whatever  looseness  may  exist  in  the 
language  of  the  promise,  the  principal  alone  is  bound:  Bowen 
V.  Morris,  2  Taun.  887;  Long  v.  Colbum,  11  Mass.  97  [6  Am. 
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Dec.  160];  BaOtbcn  t.  Btidlong,  15  Johns.  1.  And  though  Ae 
agencj  moet  appear  on  the  promise:  Sheffield  ▼.  Waison,  8  Cau 
79;  StackjpoU  t.  AmM,  11  Mass.  27,  29  [6  Am.  Deo.  160]; 
ArfridMn  t.  Ladi^l^  Id.  174;  yet  it  need  not  appear  by  express 
language,  if  the  nature  and  circumstances  of  the  contract  render 
it  probable:  Mechanic* s  Bank  v.  Bank  of  Columbia,  6  "Wheat. 
334;  Bank  of  Utioa  ▼.  Mdgher,  18  Johns.  341.  In  the  present 
case,  as  the  promise  vas  by  writing,  not  sealed,  and  tb^  princi- 
pal appears  on  the  face  of  it,  we  should  hesitate  to  subject  the 
agent  to  an  action  on  the  ground  of  mere  informality  in  the 
language  and  signature. 

But  another  objection  to  this  promise,  as  binding  on  the 
principal,  is  a  want  of  authority  in  the  agent  to  make  such  a 
promise,  and  it  was  upon  such  want  of  authority  in  agents,  that 
the  princixMils  were  exonerated  in  the  following  cases:  Odiome 
1.  Maxey,  13  Mass.  178;  Thacher  y.  Dinsmore,  6  Id.  800  [4  Am. 
Dec.  61].  No  evidence  was  here  offered  of  any  special  vote  of 
the  town  of  Bumney,  empowering  their  selectmen  to  make  a 
contract  of  this  character.  Selectmen  can,  ex  officio,  superin- 
tend "  the  prudential  concerns''  of  their  respective  towns,  and 
we  have  heretofore  held  that  this  would  justify  them  in  paying 
debts  of  the  corporation,  which,  from  their  amount  and  nature, 
ought  to  be  discharged:  Sanborn  y.  Deerfield,  Bock.  Sept.  1820. 
Bat  they  can  have  no  authority,  under  this  general  power,  to 
adjust  controyersies  or  suits  of  the  corporation,  or  to  bind  them 
to  the  payment  of  money  for  such  an  adjustment  by  a  written 
contract:  BrovjghUm  y.  Safford  W.  Works,  8  Bams  &  Aid.  1. 
Such  a  power,  ex  officio,  is  unnecessaiy,  dangerous,  and,  there- 
fore,  impolitic.  For  these  reasons,  it  probably  was  not  con- 
fened  by  express  statute,  and  hereafter  should  any  town  desire 
their  selectmen  to  be  inyested  with  such  extensiye  authority,  it 
can  easily  be  conferred  by  explicit  yotes  to  that  effect. 

We  are  inclined  to  think,  also,  where  an  agent  contracts  in 
writing  without  authority  that  he  is  liable  on  the  writing  itself: 
8  Mass.  209;  12  Id.  241  [Emerwn  y.  Providence  Eat  Manufach  r- 
ing  Co.,  7  Am.  Dec.  66];  5  Id.  800  [Thatcher  y.  Dinmnare,  4  Am. 
Dec.  61];  WhiU  y.  Skinner,  13  Johns.  810  [7  Am.  Dec.  881];  3 
Johns.  Gas.  180,  70  [Dusenbury  y.  EUis,  2  Am.  Dec.  144];  11 
Mass.  29  {Stackpole  y.  Arnold,  6  Am.  Dec.  150];  Id.  54;  4  Id. 
597;  9  Johns.  335  [Taft  y.  Brewster,  6  Am.  Dec.  280] ;  BurreU  y. 
Jones,  8  Bam.  &  Aid.  847;  and,  consequently,  that  the  de- 
fendants, if  at  all  liable,  are  properly  sued  upon  the  writing 
itself:  Sed  contra,  11  Mass.  98  [Long  y.  CoUtnim,  6  Am.  Dec. 
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leO];  BaU&u  t.  Iblbal,  16  Id.  463  [8  Am.  Dec.  146].  Nor  aie 
the  defendants  protected  because  acting  in  the  promise  as  agenta 
to  a  public  corporation.  If  any  privilege  belong  to  agents  on 
account  of  the  character  of  their  principles,  which  has  been 
doubted,  15  Johns.  1,  it  is  only  when  the  principles  are  the 
gOTernment  of  the  country,  and  bound  on  the  one  hand  to  pro- 
tect their  servants,  and  on  the  other  to  be  just,  solvent  and 
punctual:  8  Mass.  212;  4  Id.  597;  3  Wheat.  181.  The  rule  does 
not  extend  to  agents  of  mere  corporations,  and  when  agents  of 
the. government  act  without  authority,  they  would  probably,  in 
no  case  be  protected  from  liability.  The  better  opinion  as  to 
agents  of  the  last  description,  seems  now  to  be,  that  if  the 
credit  is  given  to  them,  and  not  to  the  government,  the  agents 
themselves  are  holden:  3  Cai.  69;  15  Johns.  1;  1  Oranch,  345;  1 
T.  B.  172,  674;  1  Mass.  217  [Broum  v.  Austin,  2  Am.  Dec.  11  j; 
OiU  V.  Brown,  12  Johns.  885;  Myrtle  v.  Beaver,  1  East,  185; 
Rice  V.  Shute,  Id.  579;  8  Wils.  149;  Dugan  v.  United  Stales,  8 
Wheat.  181;  Jones  v.  Setomb,  3  Dall.  384.  And  other  thixigs 
being  similar  to  other  cases  of  agency,  this  circumstance  as  to 
the  credit  is  the  true  test  of  their  personal  liability. 

The  next  objection  on  the  part  of  the  defendant  is  that  there, 
was  no  sufficient  consideration  for  the  promise  by  them  in  their 
private  capacity;  and  if  there  was,  that  the  consideration 
inured  to  the  town  of  Chester  and  not  the  present  plaintiffs. 
Whatever  may  have  been  the  views  of  these  parties,  when  the 
letter  was  written  and  received,  it  is  now  certain  that  all 
remedies  as  between  their  corporations  are  forever  lost,  and  that 
the  only  redress  for  the  relief  furnished  is  upon  the  promise, 
and  against  these  defendants.  Sufficient  consideration  for  this 
promise  undoubtedly  exists  as  between  Chester  and  the  defend- 
ants, because  Chester  incurred  the  expense  and  forbore  to  per* 
feet  and  prosecute  her  statutory  remedy  against  Bumney  in  con- 
sequence of  this  promise:  Levett  v.  Hawes,  Cro.  Eliz.  619,  652; 
Stewart  v.  Farmer,  Bock.  Sept.  1819.  Had  this  action,  been  in 
the  name  of  Chester,  therefore,  the  present  difficulty  would 
have  been  removed.  But  a  sufficient  consideration  to  the 
principal,  in  a  promise  under  seal,  never  authorizes  an  agent  to 
sue  in  his  own  name:  Str.  705;  2  Ld.  Baym.  1471;  6  Johns.  9; 
Burretl  v.  Jones,  3  Bam.  Sl  Aid.  47.  And  where  the  promise  is 
not  under  seal,  the  same  rule  has  often  been  adopted:  1  Chit. 
PI.  4,  5;  1  H.  Bl.  84.  85;  Piggot  v.  Thompwn,  3  Bos.  k  P.  147; 
2  Bam.  k  Aid.  137;  2  Taun.  386;  Gunn  v.  Cantine,  10  Johns. 
389;  5  Mass.  493;  12  Id.  184. 
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On  the  other  hund,  where  the  promiBe  runs  directly  to  the 
agent,  it  would  seem  to  be  the  doctrine  of  some  c^ees  thitt  i^ 
snit  will  lie  in  ihe  name  of  the  agent  without  any  consideration 
inuring  to  him,  except  his  liability  over  for  what  he  may  receive: 
Shear  t.  MaUory,  13  Johns.  496;  Haive  v.  Hoioe,  1  N.  H.  49;  13 
Mass.  405;  T.  Baym.  303;  Latch,  206;  Chit.  Bills,  96;  3  Mass. 
225;  [Rice  ▼.  Steams,  3  Am.  Dec.  129];  1  Bos.  &  P.  102;  6  T.  B. 
124;  8  Cranch,  30;  8  Mass.  103;  3  Wheat.  172,  211,  note;  3  Bos. 
A  P.  149,  note;  15  Mass.  44. 

But  whatever  may  be  the  true  rule  in  such  a  case,  the  least 
interest  or  consideration  iuuring  to  the  agent,  as  his  commut- 
sions  in  the  case  of  factorage  enable  him  to  sue  in  his  own  name : 
Cowp.  266.  Here  the  plaintiffs,  in  consequence  of  the  promisi^, 
forebore  their  official  duty  to  return  the  old  notice  or  procure  a 
new  one,  and  institute  a  suit  agaiust  Bumney.  They  thus  de- 
prived Chester  of  her  statutory  remedy  for  the  relief  famished; 
they  did  this  at  the  request  of  the  defendants,  and  their  conse* 
quent  liability  to  Chester,  for  this  conduct,  is  a  sufficient  conr 
sideration  as  between  the  plaintiffs  and  the  defendants  person- 
ally:  AHUar  V.  Drake,  1  Cai.  45.  We  have  before  remi^ked  that 
the  discretionazy  power  of  the  plaintiffs,  as  selectmen,  does  not 
extend  to  the  adjustment  of  controversies,  and  the  subetitutiou 
of  contracts  lilce  this  by  individuals,  who  may  be  irresponsible, 
for  statutory  remedies  against  the  whole  town.  The  town  might 
afterwards  adopt  or  ratify  such  a  contract,  but  no  evidence  of 
thai  land  appearing  here,  the  plaintiffs  are  still  liable  to  Ches- 
ter, and  being  so  liable  at  the  request  of  the  defendants,  this  is 
not  only  a  sufficient  consideration  as  respects  the  defe^idants, 
bat,  joined  with  the  discharge  of  Bumney,  as  a  town,  it  is  a  ne^p 
or  original  consideration,  and  not  within  the  statutei  of  frauds. 
The  promise  is  not  collateral  or  in  aid  of  Bumney,  as  Bumney 
is  now  not  liable;  the  consideration  is  not  the  old  statute  duty 
imposed  on  towns,  but  grows  out  of  new  transactions,  and 
whether  the  letter  be  or  be  not  sufficient  to  take  a  promise  out 
of  the  statute  of  frauds  is  immaterial,  since  the  present  under- 
taking is  not  within  the  statute;  7  Johns.  453;  814-  376;  15  Id. 
426;  OiU  v.  Brown,  12  Id.  365;  17  Id.  13, 134, 15  note,  115  note; 
1  Wils.  305;  Burr.  1886. 

It  is  a  gratification  to  find  that  these  conclusions  will  enforce 
aubstantial  justice,  as  Bomney  will  doubtless  indemnify  her 
agents,  and  Chester  obtain  through  the  plaintiffs  only  what  she 
is  entitled  tp  receive  and  what  Bumney  would  have  been  bound 
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to  pay,  had  not  the  promise  under  consideration  been  made  by 
her  agents. 
Let  the  defendants  be  defaulted  and  heard  in  damages. 

The  doetrine  of  the  penooal  liability  upon  a  contract  of  one  who  eigna  the 
Dame  of  another  without  anthority,  or  a  fietitions  name,  to  anoh  contract,  is 
▼ery  fully  dincniiiied  in  BartkU  ▼.  Tucker,  104  Maas.  936,  where  the  court, 
after  commenting  on  Cfrq/Um  Bank  v.  Flanders,  4  K.  H.  239;  as  a  strong  case 
on  this  point  say:  **  The  conrts  of  New  Hampshire  have  always  gone  beyond 
our  own  in  holding  a  person  signing  the  name  of  another  without  aathority  to 
be  himself  liable  to  an  action  npon  the  contract:  UnderhiU  v.  Oibson,  2  N.  H. 
863,  356;  Woods  y.  DenneU,  9  Id.  55;  PeUtngUl  v.  McGregor,  12  Id.  171^  191; 
Moor  V.  WUmh,  6  Foster,  832,  346;  Weare  v.  Qovt,  44  N.  H.  196.** 

As  to  the  liability  of  one  who  signs  for  another  without  aathority  see  WhiU 
V.  Skkmer,  7  Am.  Dea  381. 


Glaremont  V.  Carlton. 

[  3  New  Haxpuibs,  369.] 

Lahds  Bouhdkd  on  River. — ^Where  lands  are  described  in  a  deed  as 
bonnded  on  a  river,  the  grantee  takes  to  the  center  of  the  stream;  and, 
therefore,  an  island  in  the  river  lying  nearest  the  bank  where  the  prem- 
ises are  situated  passes  by  the  deed. 

Pabol  Dbcla&atxons  to  Explain  Dbed. — Parol  declarations  of  former 
owners  of  the  premises  are  not  admissible  to  show  that  an  island  situated 
in  a  river  was  not  intended  to  pass  by  a  deed  bounding  lands  on  such 
river;  but  it  is  competent  to  prove  by  parol  that  the  quantity  of  water 
on  each  side  of  the  island  was  such  as  to  be  called  by  the  name  of  the 
river,  and  then  to  explain  this  latent  ambiguity  by  showing  which 
stream  was  intended  by  the  deed. 

Wbtt  of  entry  to  recover  a  portion  of  an  island  in  Sugar 
river,  in  Claremont.  Plea,  the  general  issue.  The  demand- 
ants were  admitted  to  be  the  original  grantees  of  the  land  in 
dispute.  The  tenant  claimed  under  one  who  had  received  a 
conveyance  of  lot  No.  46  in  said  town  of  Claremont,  bounded 
south  on  Sugar  river,  the  island  in  question  being  on  the  north 
side  of  Sugar  river,  opposite  said  lot.  The  demandants  offered 
to  prove  that  when  lot  No.  46  was  surveyed  the  southern  monu- 
ments were  erected  on  the  north  margin  of  the  river,  that  for- 
mer owners  of  the  lot  pointed  out  these  mouuments  as  their 
boundaiy,  and  did  not  claim  the  island  until  the  tenant's 
grantors  acquired  part  of  said  lot  in  1810.  They  also  offered 
to  prove  that  in  1798  the  lot  was  equally  divided  north  and 
south,  and  that  in  1810,  Fiske,  the  owner  of  one  half,  quit- 
claimed all  his  right  in  the  island  to  one  Steward,  who  in  1817, 
conveyed  it  t6  the  tenant  as  "  an  island  in  Sugar  river  situated 
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between  8.  Flake's  land  and  Bill  Barnes's  land;'*  thai  the  land 
south  of  Sugar  riTer  and  opposite  the  island  was  common  land 
belonging  to  the  town  proprietors  till  about  eighteen  years 
since,  when  it  was  conveyed  to  Barnes,  bounding  him  to  the 
center  of  the  south  branch  of  the  river;  that  now  the  tenant 
owns  no  land  whatever  north  or  south  of  the  river  contiguous 
to  the  island;  and  that  about  thirty  years  since  this  and  other 
lands  were  surveyed  by  the  proprietors,  and  have  since  been 
claimed  by  them.  This  evidence  was  rejected,  and  a  verdict 
taken  for  the  defendant  subject  to  the  further  advisement  of  the 
court. 

«/l  H.  Hubbard  and  Sumner,  for  the  demandants. 

l^pham,  for  the  tenant. 

By  Court,  Woodbubt,  J.  The  dispute  in  this  case  is  concern- 
ing an  island  in  Sugar  river.  The  demandants  claim  it  as  orig- 
inal proprietors  of  the  town  in  which  the  island  is  situated. 
The  tenant  claims  a  portion  of  it  as  part  of  lot  Nov  46  in  said 
town,  to  which  lot  he  and  his  immediate  grantors  have  shown 
a  legal  title  derived  from  the  demandants.  It  is  admitted  that 
said  lot  was  conveyed  as  bounding  south  on  Sugar  river,  aud 
that  more  than  half  of  the  water  in  said  river  runs  on  the  south 
side  of  this  island. 

The  first  question  is,  whether  on  these  facts  the  island  would 
pass  under  the  deed  through  which  the  tenant  claims.  The 
general  principle  on  this  subject  is  laid  down,  with  much  clear* 
ness,  bj  Sir  Matthew  Hale  dejure  maril  ct  brachiorum  eju^dem, 
p.  5,  "fresh  rivers,  of  what  kind  soever,  do,  of  common  right, 
belong  to  the  owners  of  the  soil  adjacent,  so  that  the  owners  of 
one  side  have  of  common  right  the  proprietary  of  the  soil,  and 
consequently  the  right  of  fishing  usque  ad  fibun  aquxB;  and  the 
owners  of  the  other  side,  the  right  of  soil  or  ownership  and 
fishing  unto  Hkeflum  acqu4B  on  their  side."  To  the  same  point, 
Tide,  Burr.  2162;  12  Mod.  610;  Holt.  499;  Slorer  v.  Freeman, 
6  Mass.  438  [4  Am.  Dec.  156];  14  Id.  160;  12  Id.  811;  7  Id. 
496;  6  Johns.  138;  12.  Id.  266;  PeofAB  v.  PlaU,  17  Id.  210  [8 
Am.  Dec.  882];  Palmer  v.  MuOigan,  8  Cai.  819  [2  Am.  Dec. 
270];  5  Hall's  Journal,  "Batture,"  passim;  Bammond  v.  Hc- 
LaughUn,  Taylor,  136;  1  Man.  k  Sel.  666,  arguendo.  The  cen- 
ter, or  thread  of  the  river,  being  either  the  center  in  respect  to 
the  whole  quantity  of  water,  or  to  the  whole  width  of  the 
and  in  either  of  those  views,  the  center  in  this  case 
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being  souihof  ihe  idimd,  the  title  to  the  iBland  would  seem  to 
have  passed  by  the  deed  under  which  the  tenant  claims. 

The  next  inquiry  is,  whether  this  principle  is,  of  necessity, 
idtered,  whenever  an  island  is  situated  in  the  stream;  and 
whether,  in  such  case,  the  owners  of  the  adjoining  land  do  not» 
of  common  right,  own  beyond  the  center  of  that  part  of  the 
stream  which  runs  on  their  side  of  the  island.  The  elementary 
writers  lay  down  no  such  qualification  of  the  general  principle. 
Nor  is  any  such  qualification  found  in  the  nature  of  ihe  case* 
For  the  stream,  as  a  monument,  is  described  as  the  whole 
stream,  and  not  a  part  of  it.  The  right  to  the  center  of  it  is  to 
the  center  of  the  whole  stream,  and  not  a  part  of  it.  Islands, 
too,  are  so  different  in  size,  and  in'  some  streams,  so  changeable 
and  difficult  to  fix  are  their  boundaries  and  location,  in  conse- 
quence of  high  floods  and  long  droughts,  5  Wheat.  381,  that 
any  attempt  to  make  them  an  exception  from  the  general  prin- 
ciple would  be  impracticable,  and,  therefore,  none  has  ever 
been  made,  unices  the  parties  themselves,  in  a  particular  case, 
by  their  own  acts  or  by  an  express  provision  in  their  convey- 
ances, appear  to  have  intended  an  exception.  The  following 
authorities  seem  to  imply  that  islands  constitute  no  necessary 
exception  to  the  general  principle,  and  under  that  principle,  are 
owned  by  the  person  who  owns  the  land  on  that  side  of  the 
river  to  which  they  are  nearest:  Justin.  Inst;  b.  2,  tit.  1,  sec. 
22;  Lunt^.  Holland,  14  Maes.  160;  J3ard&y  v;^n(hon2^,  5  Wheat. 
874;  2B1.  Com.  261;  Bracton,  b.  2,  c.  2.  - 

It  remains,  then,  to  ascertain  whether  this  general  principle 
could,  in  the  present  case,  have  been  controlled  or  limited  by 
the  parol  evidence  offered  on  the  part  of  the  demandants.  We 
say  parol  evidence,  for  the  plan  and  survey  are  not  here,  as  in 
some  states— 4  Wheat,  449;  7  Cranch,  84;  9  Id.' 173— annexed  to 
the  deed,  or  by  law  made  a  guide  to  its  construction;  and  if  in 
this  case  they  had  been,  they  would  prove  nothing  in  opposi- 
tion to  the  influence  from  the  general  principle,  because  the 
island  was  so  small  as  not  to  appeu:  on  the  plan  at  all,  and  the 
stakes  in  the  survey  were,  doubtless,  set  on  the  north  branch  of 
the  river  as  monuments  between  the  lots  east  and  west,  and  not 
to  limit  the  lot  on  the  south:  King  \,  King,  7  )ilaBQ,  498;  Taylor, 
136;  Jackson  v.  Ixmto,  12  Johns.  252;  Jachson  v.  Hathaioay^  15 
Id.  447  [8  Am.  Dec.  263]. 

Again,  the  declarations  of  the  former  ovmers  of  lot  46 
were  not  competent,  in  the  view -with  which  they  were  offered, 
as  evidence  of  title  in  the  demandants  in  conilradiction  to  thei^ 
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deed,  through  which  the  tenant  claims.  Because  an  unambig- 
uous expression  in  a  deed  cannot  be  contradicted  by  parol 
eridence  of  any  kind.  And  when  3uch  declarations  are  compe- 
tent, it  is  when  they  are  offered  in  diverso  intuitu,  to  show  the 
character  of  a  possession  (if  title  is  claimed  under  it),  whether 
adverse  or  not:  Cowp.  621;  1  Esp.  Cas.  485;  4  Mass.  707;  1 
Johns.  159;  4  Id.  230  [Jackson  t.  Bard,  4  Am.  Dec.  267];  5  Id. 
157;  15  Id.  237;  16  Id.  802;  and  whether  limited  by  more  or 
less  confined  boundaries:  2  T.  B.  53;  15  Mass.  152;  6  Johns. 
21;  13  Id.  346;  1  Cai.  859  Jackson  t.  Boioen,  2  Am.  Dec.  198]. 
But  here  title  is  claimed  under  a  deed  alone,  and  there  has  been 
no  adyerse  possession  in  any  person. 

There  is,  however,  one  view  of  the  case  in  which  the  testi- 
mony might  be  competent;  and  we  are  disposed  to  get  at  the 
whole  merits  of  the  case  if  possible.  The  south  boundary  of 
the  lot  is  called  Sugar  river.  The  identical  monument  or  bound- 
aiy  referred  to  in  a  deed  is  always  a  subject  of  parol  evidence; 
and  when  disputed  it  is  always  left  to  the  jury  to  say  which  waa 
the  actual  monument  intended.  Thus  there  may  be  two  trees 
of  a  similar  species  and  with  similar  marks;  two  similar  stakes 
not  far  distant  from  each  other,  or  two  rivers  of  the  same  name; 
Jid  which  was  intended  by  the  deed  would  be  settled  by  parol 
vidence  on  the  ground  that  it  is  a  latent  ambiguity.  In  tho 
present  case,  the  island  may  have  been  of  such  length  and  so 
near  the  center  as  to  cause  the  stream  on  each  side  of  it  singly 
to  he  considered  and  called,  in  common  parlance.  Sugar  river,, 
and  not  brapches  or  "pa^ot  Sugar  river.  The  island,  also,  may 
have  been  so  large  and  of  such  soil  as  to  be  yery  valuable,  anidi 
the  consideration  paid  to  the  demandants  may  have  extended; 
only  to  the  worth  of  the  lot,  independent  of  \he  island.  Th% 
lots  in  that  range  may  have  possessed  fm  uniform,  number  oJTr 
acres,  and  this  one  have  had  its  complement  without  includn 
iug  the  island.  These  and  various  other  imaginable  cireum-*. 
stances^  coupled  with  the  declarations  and  acts  of  the  sucoes-r 
sive  owners,  might  satisfy  a  jury  that  the  parties  in  the  deed,  by 
the  phrase  ''Sugar  river,"  intended  only  that  portion  of  it  on 
the  northern  side  of  the  island:  Vide  2  Inst.  282;  Phil.  £v.  419, 
and  cases  cited;  Livingston  t.  Jen  Broeck,  IG  Johns.  23  [8  Am. 
Dec.  287].  Under  this  view  of  the  case,  we  think  some  of  thei 
evidence  rejected  may  have  been  competent,  and  therefore^ 
order  a  new  trial. 
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Franklin  Glass  Co.  v.  Alexander. 

(9  New  HAumzn,  880.) 

SiOUtBOLDiBS*  Liabelztt  FOR  AflfliKWintWTg.— Where  an  act  of  incxirpQm- 
tion  did  not  make  members  of  the  corporation  liable  for  aneiamente,  but 
the  original  members  signed  a  written  agreement  to  pay  all  assessments 
on  their  shares,  it  was  held  that  an  action  wonld  not  lie  against  one  of 
the  subscribers  for  assessments  made  after  he  had  sold  his  shares, 
although  he  had  in  the  meantime  repnichased  the  same  shares. 

Assumpsit  to  recover  assessments  made  apon  certain  shares  in 
the  Franklin  Glass  Company.  Plea,  the  general  issue.  At  the 
trial  it  appeared  that  the  act  of  incorporation  gave  no  remedy 
against  members  for  delinquent  assessments  except  by  a  sale  of 
the  shares;  but  that  the  original  members  of  the  corporation,  of 
^hom  the  defendant  was  one,  signed  a  certain  subscription 
paper  by  which  each  promised  to  pay  the  sums  assessed  on  his 
shares  '*  for  the  purpose  of  raising  a  capital  to  answer  the  ob- 
jects of  the  corporation;"  that  the  defendant  bona  fide  sold  bis 
shares  to  third  persons,  but  subsequently  repurchased  the  same 
shares;  that  the  assessments  sued  for  were  levied  after  such  sale 
and  repurchase,  and  after  two  hundred  and  ninety  dollars  had 
been  raised  on  each  share.  There  was  a  verdict  for  the  defend- 
ant, subject  to  the  opinion  of  the  court  upon  these  facts. 

Reed  and  J.  C.  Chamberlain,  for  the  plainti£b. 

J.  H.  Hubbard,  for  the  defendant. 

By  Court,  Woodbubt,  J.  It  is  well  settled  that  when  an  act 
of  corporation  gives  no  express  remedy  against  a  member  for 
assessments,  he  is  liable  to  no  action  for  them  by  virtue  of  his 
membership.  The  corporation  can  enforce  payment  only  by  a 
sale  of  bis  shares;  and  if  any  action  can  be  sustained  against 
him  it  must  be  founded  on  a  distinct  private  promise  to  pay  the 
sums  assessed:  9  Johns.  217;  [Ooehen  T.  Co,  v.  Eiirtin,  6  Am. 
Dec.  273];  14  Id.  244;  13  Mass.  406;  4  Id.  697;  6  Id.  42;  [An- 
daver  T.  Corp.  v.  Gould,  4  Am.  Dec.  80];  6  Id.  80;  f  Worcester  T. 
Corp.  V.  WiUard,  4  Am.  Dec.  39];  Id.  491;  1  Johns.  Ch.  8G;  8 
Mass.  138;  [New  Bedford  T.  Corp.  v.  Adams,  6  Am.  Dec.  81J;  10 
Id.  827;  [Taunton  T.  Corp.  v.  Whiting,  6  Am.  Dec.  124];  1  Binn. 
70.  The  present  action  is,  therefore,  attempted  to  be  sustained 
on  such  promise.  But  it  cannot  be  sustained  unless  that  promise 
is  susceptible  of  one  of  the  following  constructions:  It  must  be 
deemed  either  an  undertaking  to  pay  all  assessments  which  may 
ever  afterwards  be  made  on  the  shares  originally  taken,  though 
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the  promisor  cease  to  be  a  member  and  have  no  remedy  orer  ow 
existing  members;  or  an  undertaking  to  pay  all  assessments  on 
SDch  shares  while  he  remains  a  member,  though  not  owning 
them;  or  an  undertaking  to  pay  all  assessments  on  them  while' 
he  shall  own  them,  though  not  in  the  capacity  of  original  pro- 
prietor. In  weighing  these  proposed  constructions  it  should 
not  be  forgotten  that  the  promise,  on  which  the  plaintiffia  de- 
clare, is  an  express  one,  and,  in  any  view  of  it,  imposes  burden- 
some liabilities  beyond  those  usually  contained  in  acts  of  incor- 
poration. 

The  first  construction,  that  the  promisor  is  forever  liable  to 
pay  all  assessments,  though  made  after  he  ceases  to  be  a  mem- 
ber, rests  so  much  on  implication  and  exceeds  so  manifestly  the 
letter  as  well  as  the  spirit  of  the  contract,  we  cannot  adopt  it. 
The  language  of  the  contract  is  to  pay  the  sums  assessed  on 
"his"  shares,  and  not  on  the  shares  which  bona  fide  belong  to 
another  person  at  the  time  of  any  subsequent  assessment.  Had 
the  promise  been  superseded  by  a  similar  section  in  the  charter, 
the  duty  imposed  would  doubtless  have  been  that  every  "mem- 
ber," and  not  one  who  had  ceased  to  be  a  member,  should  pay 
the  sums  afterwards  assessed  on  *'  his"  respective  shares. 

To  extend  the  spirit  of  the  promise  further  would  be  to  travel 
beyond  the  letter,  not  to  enforce  substantial  justice,  but  to  entail 
on  every  promisor  and  his  heirs  forever,  a  liability  for  all  assess- 
ments on  shares  of  a  corporation  in  which  they  held  no  interest, 
in  whose  profits  they  had  no  dividend,  over  whose  affairs  they 
had  no  control  by  voting,  and  against  whose  members  they  were 
not  empowered  by  the  charter  or  the  subscription  paper  to  prose- 
cute any  remedy  for  what  was  thus  advanced.  Corporations 
whose  concerns  are  judiciously  managed  never  need  such  an 
alarming  power  over  the  person  and  private  property  of  their 
members,  while  corporations  whose  concerns  are  not  judiciously 
managed  ought  not  to  possess  it.  Much  less  does  the  public 
security  require  any  sueh  extraordinary  liabilities;  for  experience 
has  fully  evinced  that  severe  penalties  on  those  only  who  mis- 
behave, aided  by  the  watchful  eye  of  private  interest,  as  in  the 
case  of  loss  by  a  forfeiture  of  the  capital  stock,  will  generally 
furnish  the  best  safeguard  to  all:  Band  v.  Appleion,  8  Mass.  472; 
(5  Am.  Dec.  Ill];  Hudderffield  Can.  Cam.  v.  Buckley,  7  T.  B. 
45;  AvenU  v.  WUson,  Hillsb.  Dec.  1814. 

The  second  construction,  that  this  may  be  deemed  a  promise 
to  pay  all  assessments  on  the  shares  then  owned,  so  long  as  the 
promisor  belongs  to  the  corporation,  though  at  the  time  of  the 
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fwnesBinent  he  may  not  own  those  particular  shares,  is  exposed 
to  almost  the  same  objections.  For  the  promise  ia  not  to  pay 
the  assessments  on  certain  enumerated  shares,  by  vrhomsoever 
owned,  but  the  assessments  on  **  his  "  shares.  It  is  only  '' hia  " 
shares,  that  is,  those  which  belong  to  him  at  the  time  of  the 
assessment,  in  which  he  possesses  any  interest,  from  which  he 
receives  any  income,  in  right  of  which  he  is  empowered  to  vote, 
or  the  title  to  which  he  can  transfer.  Indeed,  he  is  no  more  a 
member,  so  far  as  respects  the  shares  owned  by  others,  than  he 
would  be  if  devoid  of  all  interest  whatever  in  the  corporation. 
On  principle,  then,  to  extend  the  construction  to  such  a  case 
would  be  as  unequitable  as  to  render  an  original  member  in  any 
other  case  liable  for  an  assessment  made  af ler  he  ceased  alto- 
gether to  be  a  member. 

The  qnestion  concerning  the  other  remaining  construction  ia 
of  more  difficult  solution.  To  render  an  original  member  liable 
on  his  promise  to  pay  assessments,  when  those  assessments  are 
made  on  shares  which  he  at  first  owned,  then  conveyed  bona  fide, 
and  afterwards  repurchased,  cannot  be  resisted  on  the  ground 
that  the  shares  are  not  now  his,  or  that  he  has  not  pbwer  to  vote 
in  consequence  of  them,  or  that  be  does  not  reap  their  profits^ 
and  possess  every  remedy  over  to  which  he  ought  to  be  entitled. 
Bnt  it  is  to  be  remembo^ed  that  this  is  a  private  promise  on 
which  the  action  is  founded,  and  not  a  stAtutory  liability  im- 
posed on  all  members;  and  that  when  the  promise  was  made  the 
defendant  was  an  original  proprietor,  and  made  the  promise 
concerning  shares  owned  in  that  capacity.  It  is  to  be  remem- 
bered also,  that  the  person  of  whom  he  last  purchased  was  not 
subject  to  any  such  action;  and  consequently,  on  general  prin*^ 
ciples,  the  defendant,  his  vendee,  bought  the  shares  with  no 
other  liabilities  than  what  attached  to  them  in  the  hands  of  hia 
immediate  vendor.  There  was  a  period  when  the  defendant  waa 
neither  owner  of  these  shares,  nor  for  aught  which  appears,  a 
legal  member  of  the  corporation.  His  liability  on  this  contract 
then  ceased — was  dissolved;  and  if  a  mere  repurchase  of  an- 
other person's  interest,  who  was  likewise  at  that  time  not  liable 
on  the  contract,  will  subject  the  defendant,  it  must  be  done  by 
the  express  letter  or  spirit  of  the  promise.  Without  doubt  a 
promise  might  be  clothed  in  such  broad  and  explicit  language 
as  to  bind  the  maker  of  it  in  a  case  like  the  present. 

But  we  apprehend  that  an  ordinary  subscription  paper  by  the 
original  members  when  their  shares  were  worthless,  for  the 
mere  purpose  of  raising  a  capital  to  commence  bnaineas,  was 
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never  designed  to  subject  theih  to  the  payment  of  assessments 
made  after  more  than  two  hundred  dollars  had  been  raised  on  m 
share;  and  though  made  to  purchase  stock  for  labor,  yet  made 
Jifter  the  defendant  had  ceased  to  be  an  original  member,  and 
belonged  to  the  corporation  only  as  a  subsequent  stockholder. 

Whenever  the  shares  acquire  a  value  l)y  assessments  being 
fiaid  so  as  to  demand  a  price  in  the  market,  the  necessity  for  a 
semedy  on  the  subscription  ceased;  and  though  the  subscribers 
to  it,  who  still  continued  as  original  members,  might  be  liable 
to  an  action  when  the  assessments  were  to  raise  capital,  yet  no 
strained  construction  should  be  adopted  to  render  others  thus 
liable.  The  sale  of  the  shares  ought  to  be  a  sufficient  remedy 
to  obtain  payment  of  the  subsequent  assessments;  the  genuine 
object  of  the  promise  was  accomplished  wh^i  capital  had  been 
raised  to  commence  business,  and  a  value  given  to  the  shares; 
the  subscribers  were  all  original  members,  and  doubtless  con- 
templated no  liability  but  as  original  members;  they  all  possessed 
a  power  to  assign  their  shares,  and  cannot  be  presumed  to  have 
loaded  themselves  with  a  premeditated  and  unnecessaiy  respon- 
sibility for  the  assessments  after  they  should  cease  to  have  any 
interest  or  influence  in  the  oorporation;  and  when  once  bona 
fide  exempt  from  liability,  they  could  not  intend  that  those  lia- 
Inlities  should  revest,  if  they  repurchased  of  others  not  liable, 
and  came  into  a  company  which  might  then  be  mostly  consti- 
tuted of  subsequent  stockholders,  who  were  not  liable  to  any 
aoeh  burden.  Whether  in  case  of  a  sale  mcUaJide,  and  a  repur* 
^chase  of  the  same  shares,  the  promise  would  not  still  bind,  we 
forbear  to  offer  kjij  opinion. 

The  only  settled  analogy  which  has  occurred  to  us  under  this 
gemenA  head,  is,  that  after  a  devise  of  real  estate,  should  the 
testator  sell  a  part  of  the  land,  and  before  his  death  repurchase 
it,  still  that  part  will  not  pass  under  the  will:  3  Burr.  1496; 
Just.  Inst.  609.  The  following  illustration  may  place  a  por- 
tion of  the  argument  in  a  light  still  stronger:  Were  the  defend- 
ant now  a  member  of  the  corporation,  as  a  guardian  in  right  of 
a  ward,  as  an  executor  in  right  of  a  testator,  or  as  a  trustee  to 
any  general  uses,  it  would  not  be  pretended  that,  though  he 
represented  the  same  shares,  which  he  formerly  owned  in  his 
own  ri§^t,  his  liability  to  an  action  for  the  assessments  would 
revive.  No  liabilities  attach  to  him  which  did  not  belong  to 
those  he  represents;  and  they,  being  subsequent  stockholders, 
ware  unaffected  by  the  promise.  So,  in  this  case,  he  belongs 
to  the  eorpQfiation,  not  as  an  original  member,  but  as  a  subse* 
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quent  stockholder,  and,  by  the  repurchase,  merelj  represents 
his  immediate  vendor.  The  promise,  therefore,  no  more  binds 
him  on  account  of  this  repurchase  than  it  bound  his  vendor,  or 
than,  if,  after  his  first  sale,  he  had  still  continued  devoid  of  anj 
interest  whatever  in  the  company. 
Judgment  on  the  verdict. 

The  sabject  of  this  decision — a  atookholder'a  liability  on  hia  aabacripiion— 
ia  one  of  oonaiderable  importance,  and  desenrea  some  connderation,  in  view 
of  the  fact  that  so  many  cases  arise  in  which  the  same  qneation  la  involTed. 
A  consideration  of  the  question  embraces  a  discussion  of: 

1.  The  mode  by  which  the  liability  is  ineoired. 

2.  The  nature  of  the  liability,  and 

3.  The  discharge  or  release  of  the  liability. 

1.  Who  abb  Stockholdibs.— Primarily  the  liabilify  ia  inenned  by  one  hav 
ing  the  character  of  a  atockholder;  and  the  materisl  question  ia  then  to  de- 
termine what  constitutes  this  character,  or  how  one  assumes  such  a  character. 
In  corporations  organized  for  private  enterprise  and  gain,  the  fact  that  a  per- 
son's name  appears  on  the  books  of  the  corporation  as  a  member  or  atoek* 
holder  is  pnma/ade  evidence  that  he  is  such:  Hoppm  v.  Bt^um,  9 IL  L  613* 
ffoaglantl  ▼.  Belt,  36  Barh  57;  Fuher  ▼.  Etfiex  Bank,  6  Gray,  373;  GUberi  v. 
Manugaeturing  Iron  Co.,  11  Wend.  627;  TumbuU  v.  Payaon,  95  U.  S.  418: 
Oojjjin  V.  Coliina,  17  Me.  440.  A  person  who  appears  upon  the  hooka  of  a 
national  bank  as  the  legal  owner  of  shares  of  its  stock  is,  upon  the  failure  of 
anch  a  bank,  liable  for  the  debta  of  the  association  to  the  extent  of  the  shares 
held  by  him,  although  he  receives  and  holds  them  as  collateral  aeeurity  for  a 
loan  to  the  shareholder:  Hale  t.  Walker,  31  Iowa,  344;  S.  P.  Magruder  v. 
Colaton,  44  Md.  349.  But  one  who  never  accepts  any  stock,  is  not  a  stock- 
holder although  his  name  is  entered  as  such  on  the  books:  Mudgetv,  HorrfiL 
33  CaL  25.  It  makes  no  difference  that  a  certificate  of  stock  ia  not  iasned, 
provided  one  by  the  act  of  subscription,  or  some  other  act,  has  a  rig^t  to  be 
regarded  as  a  stockholder:  Scha^erv,  Mitmuri  Ins.  Co.,  46  Mo.  248;  Spear  v. 
Crawford,  14  Wend.  20;  Chaffin  v.  Cummins,  37  Me.  83;  Chester  Class  Co.  v. 
Dewey,  16  Mass.  94  [8  Am.  Dec  128]. 

A  subscriber  who  has  paid  part  of  his  subscription,  but  whose  stock  ia 
afterwards  forfeited,  for  the  nonpayment  of  calls  is  not  a  stockholder,  within 
the  meaning  of  the  New  York  statute:  MiUs  x.  StewaH,  41  N.  Y.  384.  But 
where  there  is  no  provision  for  a  forfeiture  in  case  of  a  failure  to  meet  aubae- 
qnent  calls,  it  is  otherwise:  Seha^er  v.  Missouri  Ins.  Co.,  supra. 

Where  there  are  statutory  provisions  pointing  out  the  mode  by  which  one 
becomes  a  member  as  by  subscribing  a  certain  sum,  or  doing  some  other  aet^ 
in  addition  to  the  fact  of  subscribing  his  name,  the  mere  subscription  will 
not  constitute  a  party  a  stockholder:  Highland  T.  Co.  v.  McKean,  11  Johnsi 
98;  Hibemia  T.  Co.  v.  Henderson,  8  Serg.  ft  R  219;  Cabot  v.  Chajrin,  6  Cuah. 
50;  Clark  v.  Monmgakda  Co.,  10  Watts,  864. 

An  undertaking  to  subscribe  a  certain  amount  when  books  shall  be  opened 
doea  not  make  the  subscriber  a  stockholder  so  as  to  be  liable  for  calla: 
Thrasher  v.  Pike  Co.  R.  R.,  25  HL  393. 

Subscriptions  may  be  made  conditionally,  and  it  will  follow  that  until  the 
condition  exists  or  be  performed,  a  subscriber  cannot^  in  fact,  be  oooaidarad  a 
atockholder;  but  this  part  of  the  subject  will  be  .mora  appropriite^  cobf 
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■idend  when  we  examine  the  point  of  <me'8  release  or  discharge  at  a  stock- 
holder, by  reason  of  the  non-perf onnanoe  of  certain  conditions  precedent  by 
the  ooipOFation,  or  by  reason  of  certain  frandnlent  representations. 

The  existence  of  the  corporation  is  not  essential  to  constitate  a  subscriber 
a  stockholder  when  it  afterwaids  comes  into  existence;  for  a  person  subscrib- 
ing before  the  organization  of  a  proposed  joint-stock  company,  raises  a  mntn- 
ality  in  his  contract  which  will  render  him  liable  to  the  company  after  incor- 
poration: Angell  ft  Ames  on  Corp.  sec  523;  Selma  v.  Tenneuee  B,  B,,  6  Ala. 
786;  Cheater  OUuaCo,  v.  Dewey,  8  Am.  Dec  128;  Lanev.  Brainerd,  30 Conn. 
677;  Itulone  r.  Frank/ard  Bridge  Co.,  5  Am.  Dec  638;  Kidwelly  Canal  Co.  ▼. 
Babif,  2  Price,  93. 

2L  Natckb  ov  Liability. — ^The  liability  assumed  by  a  subscriber  to  a  cor- 
poraticn  may  arise  from  a  contract  express  or  implied.  In  Massachusetts,  by 
a  series  of  decisicms,  the  doctrine  is  held  that  besides  a  mere  subscription, 
there  must  be  an  express  contract  to  pay  assessments  before  a  subscriber 
beoomea  liaUe:  Woreeater  T.  Co.  v.  WiUard,  4  Am.  Dec.  39;  Andover  T.  Co, 
▼.  OoM^  Id.  80.  New  Befffard  T.  Co,  v.  Adams,  5  Am.  Dec  81. 

In  a  recent  case,  MeekaTue^  Foundry  Co.  v.  Hall,  121  Mass.  272,  it  is  held 
that  after  a  sale  of  shares  of  stock  in  a  corporation  for  non-payment  of  assess- 
ments, poranant  to  statute,  no  action  can  be  maintained  against  the  stock- 
holder for  a  balance  due  thereon.  The  court  cite  Andover  T.  Co.  v.  OotUd  as 
their  leading  case  in  reference  to  the  point  under  consideration.  The  policy 
uf  the  rule  in  this  state  is  well  stated  in  the  opinion,  where  the  court  say: 
"By  xe-enaoting,  without  substantial  alteration,  the  former  statute  as  to  the 
levy  and  collection  of  assessments  upon  shares  in  manufacturing  corporations, 
the  legislataro  has  unequivocally  manifested  its  intention  that  the  law  upon 
this  subject  should  continue  as  heretofore  declared  by  this  court:  Low  ▼• 
Blanehard,  116  Mass.  272.  In  view  of  the  course  of  legislation  and  judicial 
decision  in  this  commonwealth,  the  suggestion  of  Chief  Justice  ^Parker, 
already  quoted,  that  any  subscriber  might  well  rely  on  the  right  to  abandon 
the  enterprise  if  the  assessments  should  become  burdensome,  has  greatly 
increased  in  force,  and  the  adoption  of  a  different  rule  by  this  court  now 
would  work  great  injustice" 

A  different  view  is  taken  in  Inetone  v.  Franifort  Bridge  Co,,  6  Am.  Dec 
638.  Here  it  is  held  that  a  remedy  given  by  statute  to  sell  the  shares  of  a 
ddinqnent  stockholder  is  cumulative;  by  virtue  of  the  incorporation  the  right 
to  sue  for  debts  belongs  to  the  company,  of  which  they  are  not  deprived  by 
the  statotory  remedy.  But  a  misunderstanding  of  the  meaning  of  the  wor4 
"asssasment'*  produces  an  apparent  conflict  in  the  decisions.  Assessment^ 
ss  of  late  understood,  is  quite  a  different  thing  from  "call  subscriptions," 
which  are  generally  expressly  provided  for  at  the  time  of  subscription,  in  a 
certain  mode  and  at  certain  times.  The  party,  when  the  first  installment  is 
paid,  either  expressly  or  impliedly  contracts  to  pay  the  full  par  value  of  his 
shares,  in  anch  a  manner  and  at  such  times  as  the  articles  of  association  or 
the  charter  prescribe.  His  liability  is  then  unquestionable,  being  founded  on 
a  contract;  for  a  promiM  to  tske  shares  of  stock  imports  a  promise  to  pay  for 
them:  Palmer  v.  Lawrence,  3  Sandf.  761;  Brigham  v.  Mead,  10  Allen,  246; 
UpUm  V.  Tribileoek,  91  U.  8.  45;  Webster  v.  djOott,  Id.  65.  So  taking  this 
view  of  aaseasments,  as  the  several  installments  due  until  the  par  value  of  the 
stock  is  paid,  it  is  generally  held  that  a  power  conferred  by  the  legislature  on 
a  eorpmratioii  to  sell  the  stock  for  default  of  payment  of  an  installment  by  a 
sohacriber,  does  not  exdude  the  common  law  remedy  to  recover  it,  and  he  is 
still  liable  on  an  action  of  assumpsit.    The  penalty  of  forfeiture  is  cumula- 
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tiYe,  80  that  the  company  may  waive  it  and  proceed  in  penonam  on  tiie  coo- 
tnot:  Angell  ft  Amee  on  CSorp.,  sec  549;  RMaand^  eie.,  R.  i?.  v.  TliraH  S5 
VI  636;  B^Fahd,New  TarkCitylL  B.  r.  Dudley,  UN.  Y.S96;  HaHfard^ 
ete..  B.  B.  V.  Kennedy,  12  Conn.  409;  Carmm  v.  Aretie  Mining  Co.,  5  MidL 
288;  Spongier  v.  Indiana,  tU,,  B.  B.,  21  HL  276;  New  Hampshire  B.  B,  Co. 
w,  JokM<m^  SON.  R,  4X12;  Piseataqua  Ferry  Co.  y.  Jones,  99  Id.  491.  InSpam:/' 
kr  y.  Indiana  B.  B,,  the  term  "aeeeannenti'*  is  nnderstood  in  the  aenae  wo 
have  stated  above.  It  is  ssid:  ''Assessments,  as  nnderstood  in  such  con- 
tracts, mean  a  rating  or  fixing  of  the  proportion  by  the  board  of  direetors 
which  every' sabscriber  is  to  pay  of  his  subscription  when  notified  of  it^  and 
when  called  on." 

But  of  late  "assessments"  signify  a  certain  rating  npon  stock,  which  has 
already  been  paid  for  to  its  par  valne,  to  meet  the  liabilities  of  the  ooipota- 
tion.  A  liability  like  this  is  purely  statntoiy,  in  the  absence  of  an  eaptess 
promise  to  pay  such  assessments:  Angell  ft  Ames  on  Ck»rp.,  sec  644.  A  afest- 
ate  authorizing  a  corporation  to  levy  assessments  upon  its  stockholders  who 
have  paid  the  full  amount  of  their  subscriptions,  and  who  are  not  otherwise 
liable,  is  unconstitutional:  Ireland  v.  Paleetme  T.  Co,,  19  Ohio  St  369.  Bot 
if  the  legislature  has  the  right  to  amend,  alter,  or  repeal  the  charter  of  a 
corporation,  it  may  authorise  the  corporation  to  assess  stockholders  to  make 
up  losses,  although  previously  to  this  act  the  charter  provided  that  no  stock- 
holder  should  be  liable  beyond  the  amount  of  his  shares  for  any  loss  ^ufftaiwfil 
by  the  oompsny,  or  any  debt  due  on  the  shares:  Oardner  v.  Hope  Ine,  Co.,  9 
B.L  194. 

In  regard  to  the  choice  of  remedies,  Angell  ft  Ames  say,  sec.  550:  "When 
it  is  said  that  remedies,  by  action  or  forfeiture,  are  eumulaiioe,  nothing  more 
is  to  be  understood  than  that  the  compsny  has  a  right  to  sue,  or  the  right  to 
forfeit  at  their  election;  or  that  they  may  proceed  to  judgment  upon  the  sub- 
scription, and  then  forfeit  the  stock  for  the  same  delinquency.  But  the  con- 
verse of  the  proposition,  that  they  may  exercise  the  right  of  forfeiture,  and 
then  maintain  or  enforce  a  judgment^  is  not  maintainable.  A  forfeiture  is 
more  than  a  means  of  satis&ction,  and  is,  of  itself,  a  satisfaction.  It  has 
therefore  been  held  that  after  a  corporation  pursuant  to  a  provision  in  its 
charter,  has  forfeited  the  stock  of  a  subscriber  for  non-payment  of  an  install- 
ment due  upon  his  subscription,  it  cannot  maintain  an  action  to  recover  any 
part  of  such  subscription:"  See  to  the  same  effect^  Field  on  Corporations, 
fee.  96. 

By  the  general  railroad  act  of  Connecticut,  corporations  may  sue  for  over^ 
4due  assessments,  even  after  the  forfeiture  of  the  shares,  if  such  shares  do  not 
«ell  for  a  sum  sufficient  to  pay  the  assessments:  Danbury  B.  B.  v.  WUeom^ 
^32  Conn.  435. 

The  liability  of  an  original  owner  of  shares  for  unpaid  installments  has 
lieen  considered  in  late  cases  in  the  supreme  court  of  the  United  States: 
Upton  V.  TribUcoek,  91  U.  S.  45;  Webeter  v.  Upton,  Id.  65.  In  the  first  case 
it  is  decided  that  the  original  owner  of  stock  in  a  corporation  is  liable  for  un- 
paid installments  of  stock,  without  an  express  promise  to  pay  them;  and  a 
contract  between  a  corporation  or  its  agents  and  him,  limiting  his  liability 
therefor,  is  void,  both  as  to  the  creditors  of  the  company  and  its  sttnignfm  in 
bankruptcy.  Several  important  points  were  ruled  in  this  esse,  so  it  wiU 
hereafter  have  much  importance  in  this  connection.  The  defendant  was  aned 
by  the  assignee  of  an  insolvent  corporation  for  eighty  per  cent,  the  unpaid 
amount  of  his  subscription.  He  set  up  the  defense  that  there  wss  a  apodal 
Ikgreement  made  with  him  that  he  should  only  be  liable  for  twenty  per  oenl» 
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and  that  fh«re  were  false  repreeentaticnia  made  aa  to  his  liability  when  he 
aabaoribed.  The  ooort  decided  theee  qaeatioiia  againat  him,  holding  him  Ua* 
Vie  to  the  craditora;  and  further,  that  any  aecret  agreement  with  him  aa 
to  hia  stoek  being  exempt  from  aaaeaament^  waa  a  fraud  on  the  other  stock*' 
holdera. 

It  ia  well  aetHed,  therefore,  that  in  caae  of  insolvency,  the  asnigntm^  or  to- 
ceiYsr  of  a  oorpcntion,  has  a  right  to  sne  for  unpaid  anbeeriptions:  Chaaidkr 
T.  Brown,  71 OL  333;  Savory  y.  DuboU,  3  Sandf.  Ch.  446. 

AoBBBOBiTB  BzBiFTiHO  IBOK  LiABiUTr.— In  the  caae  of  Upttm  ▼.  TrtbU- 
tods,  it  is  held  that  a  corporation  haa  no  right  to  make  a  special  agreement  With 
a  subscriber  caumpting  him  from  liability  on  hiaanbecription;  snch  an  agree- 
ment ii  a  fraud,  both  on  the  other  atockholdera  and  on  the  creditore.  The 
doctrine  here  awerted  ia  laid  down  in  many  caaes:  Angell  ft  Ames  on  Corp., 
sec.  531;  PktMmrgh  B.  R.  v.  Oraham,  36,  Pa.  St.  77;  Pittdmrgh  R.  R  ▼. 
Sletoari,  41  Pa.  St.  64;  Mcmn  r.  Cook,  20  Conn.  178;  LUekfidd  Bank  y. 
Chmrtk^  29  Id.  137;  Ooodrieh  r.  Reynolds,  31  lU.  490;  Johnson  ▼.  Cravifords- 
vUU,  efa.,  R,  R^  II  Ind.  280.  So,  when  a  secret  agreement  waa  entered  into 
between  the  directors  of  a  railroad  company  and  a  snbsoriber,  that  he  mighty 
within  a  specified  time,  reduce  the  number  of  shares  subscribed  for,  the  sub- 
■eription  being  made  to  appear  bona  fid/t,  for  the  purpose  of  inducing  others 
tc  subscribe,  in  an  action  by  the  corporation  for  auch  subscription,  it  was 
held  that  the  full  amount  migjit  be  recovered,  as  the  stipulation  to  reduce 
the  amount  waa  a  fraud  on  the  other  subscribers:  WkUe  Mouniam  R.  R.  v. 
Madman,  34  N.  H.,  12lw 

Itwaaaaidin  Orqfy.  PUUfmrgh,  eic,  R.  R.,  31  Pa.  St  489,  that  a  sub- 
scription  to  a  joint-stock  company  ia  not  only  an  undeitakiQg  to  the  com* 
puy,  but  with  all  other  subscribers,  and  even  if  fraudulent^  aa  between  the 
parties,  it  should  be  enforced  for  the  benefit  of  others  in  interest, 

Says  Story,  J.,  in  Minor  ▼.  Bank  qf  Alexander,  1  Peters,  65:  "But  if  the 
subscriptioa  were  feigned  and  fraudulent,  the  subscriber  actual  or  pretended, 
is  still  bound  to  comply  with  all  the  terma  and  responsibilities  imposed  upon 
him  in  the  same  manner  aa  if  he  were  a  ftofia/de  subscriber."  And  the  court 
say  in  Chandler  v.  Broum,  77  d.  335:  *'Each  stockholder  baa  a  vested  ri|^t 
in  the  cootnct  of  anbacription  of  every  other  atockholder.**  An  agreement 
giving  the  privilege  of  paying  up  a  stock  subacription  in  goods  or  otherwise, 
exoepi  in  money,  aa  contemplated  by  the  charter,  will  be  considered  aa  a 
fraud  upon  other  stockholders,  and  payment  may  be  enforced  in  money: 
ffervey  v.  VermUion,  etc.,  R.  R.,  17  Ohio,  187;  Downie  v.  White,  12  WiL 
176. 

In  Sianhope^e  eaae,  1  K  R.  (1  Ch.  App.)  161,  the  directors  of  a  company 
made  an  amngement  with  a  ahareholder  that  on  payment  of  a  certain  sum 
of  money  his  shares  should  be  forfeited  for  non-payment  of  a  call  which  had 
been  made.  The  money  waa  paid,  and  the  shares  transferred  to  the  com- 
pany. Twelve  years  afterward,  the  company  was  wound  up,  and  two  years 
later,  an  appliciUion  waa  made  to  place  the  ahareholder*s  name  on  the  list  of 
eontribntora.  The  court  held  that  the  ahareholder's  name  ought  to  be  placed 
on  the  list,  aa  the  arrangement  waa  not  within  the  power  of  the  directors, 
and  waa  a  fraud  on  the  other  stockholders.  A  full  examination  is  given  tlus 
question  in  MeMn  t.  Lamar  Ins.  Co.,  90  UL  446.  Here  it  is  held  that  a 
sobaci'iption  to  the  capital  atock  of  a  corporation  of  a  large  amount,  coupled 
with  n  riglit  under  a  separate  contract  to  surrender  the  certificate  of  stook, 
and  take  back  the  money  therefor,  and  cancel  the  subscription,  is  a  fraud 
apon  the  other  subscribers,  and  such  agreement  will  be  considered  void,  and 
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the  party  so  sabecribing  held  to  all  the  responaibilitiea  of  «  bona  jidt  anb- 
acriber.  It  ia  alao  held  that  the  aabeoribed  capital  atook  of  a  corporatioii,  ai 
well  aa  ita  other  property,  ia  a  trust  fond  for  the  benefit  of  orediton,  and  a 
aabacriber  cannot  be  releaaed  from  hia  obligation  to  pay  to  the  prejudice  of 
creditoii^  or  of  any  other  atookholder. 

3.  Reliasb  or  Sxtbsgbibeb. — ^The  princixMd  gronnda  on  which  a  release  or 
a  discharge  of  a  atockholder  for  asaessmenta  can  be  claimed,  are  a  change  in 
the  objects  of  the  corporation,  snbeeqnent  to  his  subscription,  a  failnre  oa 
the  part  of  the  corporate  body  to  comply  with  certain  conditiona  precedent, 
or  some  frand  or  misrepresentation  by  which  the  subscription  was  obtained; 
all  of  which,  however,  may  be  unavailable  by  reason  of  some  act  of  the  stock- 
holder by  which  he  waives  his  right  to  object,  or  by  which  he  is  estopped  to 
allege  the  omission  or  fraud  of  the  corporation. 

An  amendment  of  a  charter  or  act  of  incorporation,  subsequent  to  subscript 
tion,  which  materially  enlarges  the  objects  of  the  incorporation  or  changes 
ita  purpose,  will  release  a  stockholder  from  his  liability,  when  there  is  no 
provision  in  the  fundamental  law  authorizing  it:  Bumnoa  v.  Smith,  10  N.  Y. 
550;  MarieUa  etc.  H,  R.  v.  EUioU,  10  Ohio  St.  57;  Woodhotue  v.  Common'^ 
wealth  Ins.  Co,,  54  Pa.  St.  907.  But  if  there  is  a  provision  in  the  charter,  or 
in  the  general  laws,  allowing  alterations  or  amendments,  a  subscriber  will 
not  be  released:  SoiOh  Bay  Co.  v.  Oray,  90  Me.  547;  Cork  H.  R.  v.  PtUter- 
wm,  18  G.  B.  414;  Field  on  Corp.,  aec.  93.  A  good  illustration  in  point  is 
Union  Locks  and  Canals  v.  Toume,  8  Am.  Dec.  32,  where,  after  aubacrip- 
tion,  the  corporation  by  a  legislative  act,  procured  at  the  instance  of  the 
corporation,  was  authorised  to  hold  real  estate  to  the  amount  of  one  hundred 
acres,  when  at  the  time  of  subscription  it  was  only  six  acres,  and  other 
changes  were  made,  it  was  held  aa  the  changes  were  made  without  the 
privity  or  consent  of  the  subscriber,  he  waa  not  liable  for  any  subsequent 
assessment  on  his  share.  This  case  has  since  been  generally  followed  and 
approved,  as  holding  the  correct  doctrine  on  this  point.  Angell  Ae  Ames,  sec 
537,  say:  "  No  point  of  law  is  more  clearly  and  firmly  aettled  than  that  if  a 
corporation  procure  an  alteration  to  be  made  in  ita  charter  by  which  a  new 
and  different  bnsineaa  is  superadded  to  that  originally  contemplated,  anch  of 
the  stockholders  as  do  not  assent  to  Hie  alteration  will  be  absolved  from 
liability  on  their  subscriptions  to  the  capital  stock;  and  a/orHori,  if  the  alter*, 
ation  be  one  plainly  prejudicial  to  their  inteveata."  See  in  point:  ffesier  v. 
Memphis' etc.  B.  R,,92  Miss.  378. 

The  difficulty  is,  in  the  appiication  of  the  rule,  to  determine  what  ia  a 
material  alteration,  such  as  will  release  a  subscriber.  Not  every  alteraticm 
or  change  will  effect  this;  for  a  mere  enlargement  of  the  powers  of  the  cor- 
poration, without  materially  changing  its  original  purposes,  will  not  releaae 
a  stockholder  from  his  original  obligation:  Peoria  etc.  R.  R.  v.  Preston,  35 
Iowa,  115;  Sprague  v.  Illinois  R.  R.,  19  HI.  174;  Paei/ic  R.  B.  v.  Hughes, 
22  Mo.  291.  Where  the  original  charter  provided  that  the  capital  stock 
should  be  divided  into  shares  of  two  hundred  dollars,  and  a  subscriber  took 
four  shares  of  this  denomination,  and  afterwards  the  charter  waa  changed, 
dividing  the  capital  stock  into  sharea  of  a  hundred  doUara  each,  which  act 
was  accepted  by  the  corporation,  and  four  shares  were  assigned  the  subscriber, 
for  which  he  paid  in  part,  he  waa  deemed  to  have  assented  to  the  change: 
Kennd>€C  etc.  R.  B.  v.  Waters,  34  Me.  369.  So,  an  act  changing  the  name 
of  a  company  and  making  some  amendments  to  its  charter,  does  not  release  a 
subscriber:  Milwaukee  B.  B.  v.  Field,  12  Wis.  340.  And  the  mere  accept- 
ance by  a  railroad  company  of  an  amendment  to  ita  charter,  anthozising  it  to 
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baild  a  bnaeh  road,  will  not  of  itself,  when  no  etepa  have  been  taken  bj  tha 
company  to  appropriate  its  funds  for  that  purpose,  release  a  stookholder  who 
had  previoosly  subscribed  for  stock:  Hawkins  y.  Miagisa^ppi  R,  i^.,  36  Miss. 
688u  A  sabscriber  to  the  capital  stock  of  a  corporation  agrees  to  be  subject 
to  the  reasonable  rules  and  regulations  which  may  be  adopted  from  time  to 
time;  and  he  cannot  avoid  payment  of  his  subscription  because  the  charter 
has  been  amended,  on  the  application  of  the  directors,  and  the  amendment 
accepted  by  them,  reducing  the  number  of  days'  notice  of  the  call  for  sub- 
scriptions: IlUnoia  Bher  Ji.  R.  v.  Beers,  27  111.  185.  Where  the  law  under 
which  a  company  is  oiganised  authorizes  a  consolidation  with  other  corpora- 
tions, the  exercise  of  this  power  will  not  discharge  a  subscriber  from  his- 
obligation:  Bith  v.  Johnsont  21  I^id:  2!99v'Bvfdlc^^c,  ^R.  it^ ^strjkdl^f  k* 
N.  Y.  336.  As  to  the  effect  of  Mi  if.dr^ase^of  t^  tQs^it^l  sfo3k,'  see  'i^a^Mm 
▼.  IFdAera,  5  Bias.  1289:*        '  " 

More  frequently  subscribers  claim  a  release  by  reason  of  the  non-existence 
or  non-performance  of  certain  conditions,  when  their  subscriptions  were  made 
oonditionally,  as  that  a  certain  amount  shall  be  subscribed,  or  that  a  road 
shall  take  a  certain  route,  or  that  the  organisation  will  be  completed  by  a 
certain  time;  these  and  like  conditions  must  exist  or  be  performed  as  condi- 
tions precedent  to  entitle  the  corporation  to  recover  on  the  contract  of  sub- 
scription: Norris  v.  Sweeney,  60  K.  Y.  463;  Philadelphia  R,  R,  ▼.  Hickman, 
28  Pft.  St.  318;  Penobscot  R.  R,  v.  Dunn,  39  Me.  589;  Ashtabula  R.  R.  v. 
SnsSih,  15  Ohio  St.  828;  Mansfield  R.  R.  ▼.  SUmt,  26  Id.  241;  JeweU  y. 
LawremcOmrffk  R.  R.,  10  Ind.  244;  McMillan  ▼.  MaysviUe  R.  R.,  15  B. 
Mon.  218;  Hunt  v.  Kansas  Bridge  Co.,  11  Ean.  412;  Oldtown  R.  R.  v.  VeasBie, 
39  Me.  571;  Tieonie  Water  Power  Co.  v.  Lang,  63  Id.  480;  Salem  MiU-dam 
Co,  T.  Ropes,  6  Pick.  23;  Peoples  Ferry  Co.  v.  Baleh,  8  Gray,  303;  Troy, 
He,  B.  R.  y.  Newton,  Id.  596;  Chase  ▼.  Sycamore  R.  R.,  38  HI.  215;  LaU  y. 
Mmmt  Sterling  Co.,  13  Bush,  32;  Hanover  Junction  R.  R.  v.  Haldeman,  82 
Fk.  St  36l  In  Monipelier,  etc.  R.  R.  y.  Langdon,  46  Vt.  284,  the  statute 
provided  thai  "  every  person  subscribing  for  stock  in  any  raUroad  in  this 
•late  shall  be  required  to  pay  to  the  commissioner  at  the  time  of  subscribing 
five  per  eentum  on  the  amount  of  stock  for  which  he  shall  subscribe.'*  This, 
it  was  held,  did  not  apply  when  the  subscription  is  made  to  the  corporation 
directly  after  its  organization  and  existence  as  a  corporation  de facto. 

In  JewtU  V,  Lawrenceburgh  R.  R.,  supra,  the  condition  was  that  the  road 
should  be  located  within  twenty  rods  of  a  certain  place.  It  was  held  that  the 
meaning  was  that  the  road  should  be  constructed  to  run  within  twenty  rods 
c£  that  place;  and  that  a  subscripti<m  like  this  was  conditional,  and  a  stock- 
holder was  not  liable  upon  his  agreement  until  the  condition  was  performed^ 
and  whether  performed  or  not  is  a  question  of  fact. 

Where  a  person  subscribed  for  stock  on  condition  that  a  road  shall  pass 
through  a  certain  county,  and  on  a  certain  route,  it  is  not  a  condition  prece- 
dent to  the  right  of  the  company  to  demand  the  amount  subscribed,  that  it 
should  actually  construct  and  complete  the  road  along  the  line  designated;  it 
is  sufficient  if  the  road  is  thus  permanentiy  located:  North  Missouri  R.  R.  v. 
WinJtler,  29  Mo.  3ia 

Where  there  is  a  deUiy,  after  subscriptions  are  received,  in  carrying  out  the 
objects  of  the  corporation,  and  if  it  be  so  long  that  the  circumstances  of  sub- 
ncribers  may  make  their  subscriptions  onerous,  they  may  be  released:  Angell 
&  Ames  on  Corp.,  sec  542. 

Feattd  as  a  Doxnsb. — A  subscriber  inay  offSr  the  defense  of  fraud,  or  mis- 
■eprcssmation,  to  a  suit  for  the  recovery  of  his  subscription:  Smith  v.  Reese 
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Bher  Co.,  L.  R.  2  Eq.  264;  Waierhouae  ▼.  Jamieaon,  L.  K.  2  H.  L.  29;  Xem 
York  BsekangvCo.  ▼.  De  Wo\f,  81  N.  Y.  273;  Rivt»  ▼.  RaUroad  Co.,  90  Ala. 
92;  ^e0(er  r.  Memphis  R,  B.,  82  Miss.  878;  Water  VaUey  Co,  ▼.  Seamum,  6S 
LL  655;  Crump  y.  Unked  Stales  M.  Co,,  7  Gimtt  352;  BlodgeU  v.  Marrdl, 
20  Vt.  509;  Wight  ▼.  Shelby  R.  R,  16  B.  Mon.  5;  Henderson  v.  RaUroad  Co., 
!7  Tex.  560.  In  1  Eedfleld  on  Railwaya,  seo.  4i3»  it  is  said:  ''Onl  evideDoe 
is  inadmissible  to  vmiy  the  tenns  of  a  sabseription  to  the  stock  of  a  railway, 
unless  it  tends  to  show  frand  or  mistake.  But  where  the  subscriber  is  really 
misled,  and  induced  to  subscribe  for  stock  upon  the  representation  of  *  state 
of  facts  in  regard  to  the  time  of  completing  the  road,  or  its  location,  made  by 
.  thiMo  .who,  fa^e^  up  the  subscription,  and  in  good  faith  and  upon  proper 
hi^uiry^  ntd  px^  ^eipis^of  X^asenabU  dis<sretkonv'belieyed  by  the  snbaeriber 
luRhwhfo&eosistifatA  tb^p^yaftliog  lA^i^  tod  consideration  for  the  sub- 
scription, and  which  proves  false,  it  would  seem  tldnt  the  contract  of  sabserip- 
tion should  be  held  void  both  in  law  and  equity."  And  Angell  ft  Amei^ 
Corp.  sec.  531,  say:  **  Where  a  charter  has  been  obtained  by  means  of  ficti* 
tious  subscriptions  for  part  of  the  stock,  and  a  fraud  has  beoi  committed  om 
a  bona  fide  subscriber,  by  which  he  has  either  sustained  or  might  sustain 
injury,  no  action  can  be  maintained  against  him  by  the  oorporatioa  for  the 
amount  of  his  subscription,  unless  such  subscriber  has  accepted  the  charter, 
and  by  his  own  acts  has  assisted  in  patting  it  in  operation.*' 

Misrepresentation  by  the  agent  as  to  the  non-assessability  of  certain  stock 
was  one  of  the  grounds  of  defense  in  (Tptan  v.  TribUeoek,  91  U.  8.  45i  Rep- 
resentations, the  court  held,  by  the  agent  of  a  corporation,  as  to  the  non- 
assessability  of  its  stock,  beyond  a  certain  percentage  of  its  value,  constitute 
no  defense  to  an  action  against  the  holder  of  the  stock  to  enforce  payment  ol 
the  entire  amount  subscribed,  where  he  has  failed  to  use  due  diligence  te 
ascertain  the  truth  or  falsity  of  such  representations.  The  court  alK>  lay  it 
down  that,  in  case  of  fraud,  the  party,  in  order  to  avail  himself  of  it  as  a 
defense,  must  act  with  diligence  and  promptitude:  SmUh^s  ease,  L.  B.  2  Ch. 
App.  613;  DenUmv.  McNeil,  L.  R.  2Eq.  532;  PeeU'scase,  L.  B.  2Gli.  App^ 
684;  and  renounce  all  benefits:  PiUslmrghR.  R,  v.  StewaH,  41  Pa.  St  54;  Cbn- 
neeUctU  R  Ry,  Boater,  82  Vt.  805.  A  plea  of  fraud  in  obtaining  *  sabscrip- 
tion  should  set  forth  the  tsats  comstitating  the  fraud:  Cole  v.  JoUei  Opera 
Mouse,  79  Bl.  96. 

Estoppel. — A  subscriber  who  has  participated  in  anyway  in  the  act  of  the 
corporation,  derived  any  advantage  therefrom,  or  ratified  it,  may  be  estopped 
from  setting  up  fraud,  or  some  omission  or  neglect,  as  a  defense.  Thus, 
a  bank  was  incorporated  under  a  lawful  charter,  in  Connecticut,  but  the 
parties  who  effected  the  organization  fraudulently  induced  a  person  to 
subscribe,  by  ropresenting  to  him  that  his  subscription  would  be  merely 
nominal,  and  that  he  would  not  be  required  to  pay  for  the  stock;  and  the 
bank  issued  a  large  amount  of  bills,  but  soon  failed  and  went  into  the  hands 
of  a  receiver.  In  an  action  by  the  receiver  against  the  subscriber,  it  was  held 
that  he  could  not,  as  a  defense  to  the  claim  for  the  amount  of  the  suljscrip- 
tion,  show  the  fraud  or  misrepresentation  under  which  he  had  been  induced 
to  subscribe,  as  he  and  his  associates  constituted  the  bank,  and  he  was  a 
party  with  them  in  the  fraud  of  the  bank  on  the  public:  Lite^fidd  Bank  v. 
Church,  29  Conn.  137;  To  the  same  effect,  Doumie  v.  White,  12  Wis.  176; 
Chrqfy.  Pittsburgh  R,  R.  31  Pa.  St  489. 

In  other  cases,  a  subscriber  may  be  estopped  from  availing  himself  of  a 
ground  of  defense,  as  of  sxanii  invalidity  in  the  proboedingSi  or  some  omis- 
sion on  behalf  of  the  corporation,  when  he  has,  by  his  own  act^  waived  hia 
right  to  take  exception. 
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A  good  escMnple  of  the  applicatioii  of  this  rale  appears  in  Danbury  etc,  J?. 
R,  Co,  V.  WUtin^  22  Cknm.  435,  where  in  an  action  for  sabscriptions,  it 
^ipesred  that  the  defendant  was  a  party  to,  and  co-operated  actively  with, 
other  snbacribers  and  the  commissioners,  in  the  oi^ganization  of  the  corpora- 
tiottp  and  participated  in  all  the  proceedings  which  led  to  it,  was  one  of  the 
eariicst  and  largest  sabscribers  to  the  stock,  and  induced  others  to  sabscribe 
to  it,  accepted  the  office  of  director,  and  acted  as  such  at  meetings,  it  was 
held  that  he  was  precluded  from  dispnting  the  validity  or  regolarity  of  the 
steps  taken  in  the  organization  of  the  corporation.  So,  in  Lane  ▼.  Brtunerd^ 
90  Cosm.  565^  where  the  defendant  had  snbacribed  for  additional  stock,  and 
his  snbseription  was  procured  by  the  directors,  after  the  organization  of  the 
company,  without  the  intervention  of  the  commissioners  named  in  the 
charter.  He  had  afterwards  acted  as  director;  and  it  was  held  that  by  doing 
so  he  should  be  deemed  to  have  waived  all  objection,  if  any  existed,  to  the 
regolarity  cl  his  subscription.  So^  where  a  person  participated  in  the  pro- 
ceedings creating  a  corporation,  and  to  increase  its  stock  and  for  making 
calls  on  the  stock  subscriptions,  both  as  stockholder  and  director,  in  a  suit 
against  him  to  compel  payment  of  his  installment,  due  and  payable  under 
such  calls,  it  was  held,  that  he  was  estopped  from  denying  the  validity  of  the 
proceedings :  Kanaa$  CUy  Hotel  v.  Ha/rris,  57  Mo.  46i. 

In  a  recent  New  Hampshire  case,  Ostipee  Mfg.  Co,  v.  Coancy,  54  N.  H. 
2S6^  it  is  held  that  in  a  suit  brought  against  a  stockholder,  to  recover  an 
asBesment  puxsuant  to  the  statute,  he  will  be  regarded  as  having  waived  his 
right  to  object  that  the  whole  number  of  shares  fixed  and  limited  by  the 
corporation  was  not  subscribed  for,  if  he  has  paid  for  the  stock  for  which  he 
ssbscribed. 

The  subject  of  a  stockholder's  estoppel  in  these  oases  is  well  considered, 
in  Oarlmgr.  BaeekUl,  41  Md.  305;  and  the  court  do  not  hold  so  strict  a  rule 
aa  in  Ouqtee  Hfg^  Co,  v.  Cawnity;  for  it  is  held,  that  the  mere  fact  that  a 
stockholder,  in  a  manufacturing  company,  pays  his  subscription  knowing 
that  the  whole  capital  stock  has  not  been  paid  in,  and  that  tiie  compsny  is 
incurring  debts  for  property  and  material,  is  not  such  an  act  of  participation 
aa  will  estop  him,  when  sued  by  a  creditor  of  the  compsny  from  setting  up 
aa  a  defense  the  partial  subscription  of  the  capital  stock.  In  giving  the  de- 
cision, the  court  say:  "  We  have,  heretofore,  said  that  where  a  stockholder 
attends  the  meetings  of  the  company,  knowing  the  whole  capital  stock  had 
not  been  taken,  and  votes  for  the  expenditure  of  money  for  the  purchase  of 
property  and  materials  necessary  to  carry  on  the  business  of  the  company, 
be  will  be  estopped  from  setting  upas  a  defense  the  fact  that  the  whole 
capital  stock  had  not  been  taken:  Hager  v.  Ckaveland,  36  Md.  476.  There 
must»  however,  be  some  act  or  acts,  or  participation  on  his  part,  upon  t^ 
faith  of  which,  debta  were  contracted  to  estop  him  from  setting  up  such  a 
defense.**  And  in  a  later  case,  SUUman  v.  Dougherty,  44  Md.  380,  the  same 
doctrine  is  laid  down. 

In  BaoingUm  v.  PUUburgh  etc,,  B,  27.,  34  Pa.  St.  358,  a  commissioner  ap- 
pointed to  receive  subscriptions,  subscribed  for  a  certain  number  of  shares  in 
his  own  name,  and  united  with  the  other  commissioners  in  a  certificate  to 
the  governor,  on  which  a  charter  was  obtained.  It  was  held  that  he  was 
estopped  in  an  action  to  recover  such  subscription  from  showing  that  it  was 
made  on  a  condition  that  had  not  been  complied  with,  in  locating  the  road. 
A  aahscriber  is,  therefore,  estopped  from  taking  advantage  of  the  fact  that 
a  corporation  has  been  irregularly  organized:  ChtM  v.  Upton,  95  U.  S.  667, 
per  Hunt,  J.;  Eakright  v.  Logantportt  etc,  B,  B,,  13  Ind.  404;  Bice  v.  Boek 
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Island  H.  R.,  SI  IlL  93;  Eaton  ▼.  AsphuUl,  19  N.  T.  119;  Btsfah  etc,  Jt.lL 
J.  Carey,  26  Id.  75;  Mead  y.  KeeUr,  24  Barb.  20;  DvteAew  i(/jf.  Co.  ▼.  DatM, 
7  Am.  I>6c.  459.  So»  where  an  insnnuioe  company  attempted  to  inereaae  iti 
capital  atock,  took  the  prelimiaary  steps  for  that  purpose,  receiTed  sabscrip- 
tions  for,  and  sold  its  capital  stock  in  view  of  such  aasnmed  increase,  and  in- 
onrred  other  liabilities  in  consequence  thereof,  it  was  held  sufficient  to  con- 
stitute a  corporation  de  facto,  so  as  to  preclude  a  stockholder  from  objecting 
that  it  was  not  a  corporation  dejure:  Upton  v.  Hanebrouffh,  3  Bias.  417. 

This  subject  of  estoppel  as  applicable  to  corporations  and  stockholders  is 
thoroughly  examined  in  a  recent  case  in  Rhode  Island:  Sloatm  v.  JVarrem, 
10  R.  I.  112,  where  many  of  the  oases  are  reviewed.  It  was  contended  in 
this  case  by  a  stockholder  that  a  company  having  failed  to  pay  a  certain  tax 
pursuant  to  the  statute,  it  was  not  legally  organised.  The  court  adhered  to 
its  former  decision,  on  a  rehearing,  holding  that  as  the  stockholder  "helped 
to  hold  the  company  out  as  a  oozporation,  he  could  not  be  permitted  to  say, 
when  pursued  by  a  creditor  of  the  company  that  he  and  his  associates  or 
predecessors  had  omitted  to  do  an  act  which  they  ou^t  to  have  done  before 
oi^ganizing  as  a  corporation,  and  that  in  consequence  of  this  delinquency  the 
oompany  was  not  (what  it  purported  to  be)  a  legally  established  corpocatioiL'' 

See  Hagentown  T,  Co.  ▼.  Creeger^  pott. 


Sjsillogq  V.  Ghubchill. 

t9HawHiiiMii2BB,4l3.] 

Bkplkvxn  AoADnar  BBmam, — ^Replevin  cannot  be  maintained  against  a 
sheriff  for  property  taken  on  execution  from  the  possession  of  the  judg- 
ment debtor. 

BsPLETUff  for  a  mare,  wagon  and  harness.  The  defendant,  a 
deputy  eheriff,  took  the  property  ia  qnestion  from  the  poesea- 
sion  of  one  Morey  upon  an  execution  against  said  Morey  in 
favor  of  one  Bellows.  The  question  was  whether,  upoa  these 
facts,  the  action  could  be  maintained. 

Phelps^  for  the  plaintiff. 

BeU,  for  the  defendant. 

By  Court,  Woodbdbt,  J.  Though  at  common  law,  replevin 
was  extended  from  cases  of  distress  for  rent  to  all  cases  of  a 
tortious  taking  of  personal  property;  yet  such  property,  if  taken 
under  process  of  law,  was  always  deemed  an  exception  to  the 
general  principle:  Gilbert  on  Distress,  44, 161;  2  Str.  1184;  1 
Barn.  B.  B.  110;  Willes,  672,  and  note;  1  Sch.  &  Lef.  327;  3 
Mass.  304;  Isley  v.  Slybba,  5  Id.  285.  Such  a  taking  was  not 
considered  tortious,  because  by  a  legal  officer  and  by  virtue  of 
a  legal  precept;  or  probably  a  better  reason  was,  that  the 
property,  when  so  taken,  went  into  the  custody  of  the  law, 
eventual  indemnity  to  the  real  owner  was  not  endangered,  and 
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by  permitting  a  reploTin  "the  execution  of  the  writ  of  fieri 
fiicias  might  in  all  cases  be  delayed  or  eluded:''  15  Johns.  403. 

In  Th(mqt9cm  y.  Button^  14  Johns.  86,  and  Oardnerr.  CampbeU, 
15  Id.  401,  it  is  remarked  that  replevin  will  lie  for  property 
taken  on  ezecutdon,  by  a  person  who  was  not  the  judgment- 
debtor  and  who  had  actual  possession  of  the  property  when 
seized.  But  whether  this  rests  upon  a  statute  or  on  common 
law  principles,  is  not  stated,  though  in  5  Mass,  280,  a  similar 
practice  appears  thero  to  be  founded  on  express  statute.  It  is 
unnecessary  to  settle  the  law  hero  upon  that  point,  as  the 
property  in  the  present  case,  was  taken  from  the  actual  posses- 
sion of  the  judgment-debtor.  Under  such  ciroumstances,  this 
defendant  could  reclaim  possession  of  the  property  even  against 
another  officer,  seizing  it  under  a  subsequent  procept:  Gordon  v. 
Jenny ^  15  Uass.  465. 

Plaintiff  nonsuited. 


In  Freeman  on  EzecntiooB,  lao.  2169,  it  is  laid:  "  It  has  aometimes  been 
decided  that  property  levied  npon  by  an  officer  oonid  not  be  replevied  even 
by  a  stranger  to  tha  wxil:  OramweU  v.  Ourtngs^  7  H.  &  J.  65;  KiUredge  v.  ffoU, 
1 L.  ft  Eq.  Beporter,  88L  But  it  ia  now  well  settled  that  property  cannot  be 
placed  in  euaiodia  Ugi$  by  an  unauthorized  levy.  A  writ  of  execution  does 
not  command  the  officer  to  levy  on  tho  goods  of  a  stranger  to  the  action.  On 
the  oontiaxy,  it  affords  no  justification  for  an  interference  with  any  property 
other  than  that  of  the  defendant.  When  the  levy  is  made,  the  goods  are  so 
far  in  the  custody  of  the  law  that  the  defendant  cannot  maintain  on  action  to 
recover  them  from  the  officer,  nor  could  any  other  person  maintain  such  an 
action  by  meana  of  title  derived  from  the  defendant  after  the  levy.  But  if 
the  property  was  not  the  defendant's,  it  is  not  in  custody  of  the  law  as 
sgainst  the  clsims  of  the  true  owner.  The  custody  of  the  i^eriff,  in  such  a 
case,  is  a  wrongful  and  not  a  legal  custody.  Therefore,  the  owner  may  re- 
cover from  him  in  replevin:  Willianu  v.  Bingffold,  4  Cranch  0.  C.  57;  Thomp- 
mn  V.  BtOtcm^  14  Johns.  84;  Dunham  v.  Wyeiof,  3  Wend.  280;  ffaU  v.  TuUle, 
2  LL  475;  Judd  v.  Fox,  9  Cow.  259;  Bogers  v.  TTeir,  34  N.  T,  463;  Emerson 
V.  BUakkff^  5  Abb.  Pr.  N.  S.  365;  CUirk  v.  SJcmnar,  20  Johns.  465;  MuJholm 
V.  Cktneift  Addison,  301.**  See,  also,  to  th^  same  effect,  2  GreenL  £v.  see. 
560,  Hillazd  cm  Remedies  for  Torts,  pp.  41, 42,  and  a  very  able  article  by  the 
late  Mr.  Sumner,  12  Am.  Jur.  104. 

It  will  be  noticed  that  Mr.  Freeman  does  not  advert  to  the  distinction 
stated  by  Woodbury,  J.,  between  cases  where  the  property  seized  upon  exe- 
cution is  taken  from  the  possession  of  the  judgment-debtor,  and  those  where 
it  is  not  so  taken.  The  cases  above  cited,  however,  generally  notice  this  dis- 
tinction. Indeed,  in  all  but  two  of  them,  the  dedsions  were  expressly  put 
Qpon  the  fcround  that  the  articles  seized  were  not  in  the  possession  of  the 
jud^ment^ebtor  in  his  own  right  at  the  time  of  the  seizure.  In  Clarke  v. 
Skkmer,  20  Johns.  465,  it  is  true  the  judgment-debtor  had  the  actual  posses- 
sion; bat  it  was  as  tho  servant  of  the  plaintiff  in  the  action  of  replevin. 
Frier  to  Ihmham  v.  Wychuff,  3  Wend.  280b  it  seems  indeed  to  have  been  re- 
fHded  as  setUed  in  the  New  York  courts  that  where  property  was  taken  on 
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•zeoatioii  from  the  judgmeni-debtor's  potBewion,  it  oonld  not  be  xvplevied 
either  by  the  debtor  himself,  or  by  a  third  penon  clmimiog  to  be  the  owner. 
This  dootrine  was  reoognixed  in  Jvdd  ▼.  Fax^  9  Cow.  250,  which  was  decided 
only  a  year  before  Dwihatu  y.  Wydeoff*  In  the  caM  last  mentioned,  how- 
ever,  the  oonrt  expressly  decided  that  replevin  ooold  be  maintained  against 
an  officer  taking  goods  on  execution  from  the  possession  of  the  judgment- 
debtor,  by  a  third  person  who  was  the  owner,  and  had,  at  the  time  of  the 
seizare,  the  right  to  the  immediate  possession  of.  the  goods.  Thia  was  pat 
npon  the  ground  that»  under  the  law  of  the  oase  of  Pan^^m  v.  Pairidge,  6 
Am.  Dea  250,  replevin  could  be  maintained  wherever  trespass  would  lie. 
The  doctrine  of  Dunham  v.  Wyekqfyma  fully  affirmed  in  Rogers  v.  Weir,  34 
N.  Y.  463,  and  se^ms  to  be  now  settled  law  in  New  York.  It  is  worthy  of 
notice,  in  passing,  that  at  the  time  of  these  dedsions,  the  statutes  of  that 
state  provided  that  no  action  of  replevin  could  be  maintained  against  an  ofil- 
car  for  goods  taken  on  execution,  by  the  de/mdani  in  the  execution.  Upon 
the  principle  of  exprts$io  unhu  exeluno  aUtrku,  the  prohibition  in  this  statute 
might  be  held  not  to  extend  to  other  persons  than  the  defendant;  and,  tbeva- 
fore,  indirectly  to  permit  actions  of  this  sort  to  be  maintained  by  them. 

All  the  cases  mentioned  by  Mr.  Freeman  on  this  point,  with  two  excep- 
tions, are  from  the  New  York  courts.  Of  the  two  excepted  cases,  WUUam" 
son  V.  Ringgold,  4  Cranch  0.  C.  67,  recognizes  the  distinction  stated  by 
Judge  Woodbury,  and  Mtdholm  v.  Cheney,  Addison,  301,  was  not  a  case  of 
goods  taken  upon  an  execution.  The  cases  cited,  however,  undoubtedly 
establish  the  dootrine  in  New  York  that  where  goods  are  seised  on  exeentioii, 
ihe  true  owner,  other  than  the  defendant,  may  bring  replevin  for  them 
whether  they  were  taken  from  the  defendant's  possession  or  not.  But  in 
several  of  the  other  states  the  law  has  been  held  otherwise. 

In  New  Hampshire,  the  doctrine  of  the  principal  case  has  been  repeatedly 
and  emphatically  affirmed:  Smith  v.  Huntington,  3  N.  H.  76;  Meleker  t. 
Lamprey,  20  Id.  403;  MiteJieU  v.  Roberts,  60  Id.  486;  KiUredge  t.  JVeft,  66 
Id.  621.  InaU  theoe  cases  the  lawis  said  to  be  *'  well  settled  "  in  thatstate. 
The  courts  of  North  Carolina  also  held  the  same  way  until  the  law  on  this 
subject  was  changed  by  statute,  and  conformed  to  ^e  New  Yoric  doctrineu 
In  McLeod  v.  Oaten,  8  IredeU,  387,  it  was  decided,  upon  a  review  of  the  au- 
thorities, that  neither  at  common  law  nor  under  the  statutes  of  that  state 
oould  replevin  be  maintained  against  an  officer  for  goods  taken  in  execution, 
either  by  the  judgment-debtor  or  by  a  stranger  to  the  writ,  if  the  property 
was  in  the  hands  of  the  defendant  in  execution,  at  the  time  of  the  seizure. 
The  opinion  criticises  the  New  York  cases  on  this  point  from  Thompsom  t. 
Button  to  Dunham  v.  Wyckoff,  %nd  shows  their  gradual  departure  from  the 
common  law  rule.  The  doctrine  of  McLeod  v.  Oatee,  was  fully  affirmed  in 
CarroU  v.  Ilussey,  9  Iredell,  89,  and  extended  to  cases  whore  the  property 
tevied  upon  was  not  taken  from  the  possession  of  the  defendant  in  execution. 
Phis  remained  the  law  of  that  state  until,  as  before  remarked,  it  was  changed 
by  statute.  In  the  Maryland  case  referred  to  by  Mr.  Freeman,  Cromwell  ▼. 
Owinge,  7  Harris  &  J.,  55,  it  was  decided  also  that  replevin  could  not  bo 
maintained  in  such  cases,  whether  the  goods  were  t&ken  from  the  defend- 
ant's possession  or  not  The  opinion  presents  a  collection  of  cases  upon  this 
point.  So,  in  Powell  v.  Bradlee,  9  GilL  k  J.,  220,  there  is  a  very  elaborate 
opinion  upon  the  general  question  that  goods  tit  custodia  Ugis  are  not  replevi- 
able.  The  rule  laid  down  in  CromweU  v.  Ovringa,  though  doubted  in  JVil- 
Uameon  v.  Ringgold,  4  Cranch  C.  C.  57,  is  fully  affirmed  in  a  late  Maryland 
decision,  Oinsberg  t.  PoM,  35  Md.  505,  in  which  Thompson  v.  Buitom^  and 
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dark  V.  SkhmtTp  tm  diMpproTed.  The  law  may,  therefore,  be  regarded  aa 
■ettled  in  that  atate  in  the  same  way  aa  in  New  Hampahire.  The  deciaiona 
in  Arkaaeaa  are  to  the  aame  eflfeet^  hat  ikre  founded  rather  npon  the  provia- 
ions  of  their  atatate  than  upon  the  oGOimoB  lawt  Ooodrich  v.  FrUs^  4  Ark. 
525;  Bprmg  ▼.  BaurloMd,  6  Bug.  658;  HerMhy  ▼.  CflarkmfUU  InatUute,  15  Ark. 
128L  In  Soath  GenOina^  it  ia  held,  in  Heariaan  y.  Html,  8  Rioh.  106,  to  be 
eetaUished  by  a  course  of  decinona  that  replevin  lies  only  in  oases  of  wrong* 
fol  diatresa.  The  oonrts  of  Maine  reoogniae  the  doctrine  of  the  common  law 
to  be  that  goods  taken  in  exeoatioii  cannot  be  replevied,  although  the  action 
is  allowed  by  express  statnte  in  that  state  to  the  owners  of  chattels  "  nnlaw- 
folly  taken  or  detained:'*  Mutgrafoe  v.  Hail,  40  Maine,  408.  Replevin  Ilea 
in  Connecticnt  only  in  cases  provided  lyy  statate,  viz.,  for  gooda  taken  by 
distress  or  attachment:  WaUon  v.  WaUon,  9  Conn.  140;  Brwan  v.  CAtdbopee 
FalU  Co,,  16  Id.  87;  Bowtn  v  HfOehim,  18  Id,  55a  At  a  very  early 
in  Pennsylvania  replevin  for  goocb  taken  in  ezecntion  or  attachment 
prohibited  by  express  statate:  Act  of  April  3^  1779  (1  Smith.  476).  And 
this  law  seems  to  be  still  in  force.  In  West  Virginia  the  action  of  rei^evin 
is  abolished  by  statate:  Code  of  West  Virginia,  p.  545.  In  Viiginia,  by  a 
statate  passed  in  1823,  the  remedy  by  replevin  was  restricted  to  cases  of 
wrongfol  distress:  Vaider  v.  Bell,  3  Band.  448. 

On  the  other  hand  the  oonrts  of  Kentacky  have  followed  the  decisions  in 
New  York  vpoo  this  point:  Bouldm  v.  Alexander,  7  Monr.  425;  PhUUpe  v. 
Hanii,  3  J.  J.  Mar.  123,  125.  The  decisions  in  New  Jersey  have  been  to 
the  same  effect:  Brown  v.  Bieeet,  1  Zab.  267.  So  in  Mississippi;  Yarbarongh 
V.  Harper,  25  Miss.  112;  Hopkma  v.  Drake,  44  Id.  619.  The  following  states 
leem  now,  by  statate,  to  pndiibit  only  the  defendant  in  execation  from  bring- 
ing r^eviu  for  gooda  seised  onder  the  writ:  Alabama  Code,  sec.  2536,  Kirk 
V.  Marrie,  40  Ala.  225;  Illinois,  SaniMel  v.  Agnew,  80  IlL  549;  Indiana^  Stat. 
of  Indiana^  Bev.  of  1876  (Davis),  p.  88;  Iowa,  Smith  v.  MotUgomery,  6  Iowa, 
370;  Cocley  v.  Ikma,  34  Id.  128;  Eansai^  Weetenberger  v.  WheaUm,  SKsauM, 
leO;  Michigan,  2  Compiled  Laws  (1871),  p.  1883;  Minnesota,  Bissell's  Stat,  at 
Ls^ee  (1873),  voL  H,  p.  876;  Ifissoori,  StaU  v.  Piatt,  52  Mo.  436;  Nebraska, 
(3ea.  Stat.  (1873),  552;  Ohio^  Seney'a  Ohio  Code  of  Civ.  Procedare,  sec.  175; 
Oregon,  Oen.  Laws  (1872),  Deady  &  I^ne,  p.  132;  Tennessee,  Shaddon  v. 
itaott,  2  Swan,  358;  Dearmon  v.  Blaeibwni,  1  Sneed,  390;  Vennont,  Gen. 
8tst.  (1862),  pu  320;  Wisconsin,  Gallagher  v.  Bishop,  15  Wis.  276;  Taylor'a 
Stat  1457;  bat  where  the  writ  of  execation  or  attachment  eommsnds  the 
officer  to  take  the  specific  goods,  replevin  will  not  lie  even  at  the  sait  of  a 
Btrsnger  to  the  writ:  GrijfUh  v.  Smith,  22  Wis.  646;  North  Carolina,  Battle*a 
Bevisal,  p.  181;  California,  Code  of  Civil  Procedure,  sec.  510;  and  the  remedy 
is  held  co-extensive  with  the  action  of  detinae  at  common  law :  McLaughlin  v. 
Pkua,  27  CaL  452.  In  moat  of  theee  statea  the  statates  farther  provide  that 
where  gooda  exempt  from  execation  have  been  seised,  the  debtor  himself  may 
r^levy  them. 

It  is  thoa  seen  that  althoagh,  as  stated  by  Mr.  Freeman,  it  is  established 
in  the  majority  of  the  statea  that  a  stranger  to  the  writ  may  in  all  cases  have 
replevin  for  goods  taken  in  execation,  that  fact  is  dae  rather  to  legiatation 
than  to  ad^adteotion. 
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Neelson  v.  Sanbo&ne. 

(9  Hsw  BAMnBiis;  418.] 

SuwiuuMOT  or  MncoRAKBUM  oy  GT7ARAKTT.— Where,  after  a  note  became 
due,  a  third  person  indoreed  thereon  a  guaranty  bf  pajrment  aa  followa: 
''  I  guarantee  the  payment  of  the  contents  of  the  within  note,  etc.,  the 
one  half  within  six  months,  and  the  other  half  within  twelve  months," 
this  was  held  to  be  a  sufficient  memorandum  of  the  agreement  within  the 
statute  of  frauds. 

Assumpsit  upon  an  agreement  in  the  following  form,  signed 
by  the  defendant,  upon  the  back  of  a  certain  over-dne  note  pay- 
able to  the  plaintiff:  *'  Barnet,  Aug.  26, 1819.  I  guarantee  the 
payment  of  the  contents  of  the  within  note  to  William  Neelson, 
the  one  half  within  six  months,  and  the  other  half  within  twelve 
months.''  Plea,  the  general  issue.  At  the  trial  the  court  in- 
structed the  jury  that  the  agreement,  being  a  contract  to  pay  the 
debt  of  another,  no  action  would  lie  thereon  under  the  statute  of 
frauds,  because  there  was  no  consideration  expressed  therein. 
The  jury  thereupon  returned  a  verdict  for  the  defendant,  and 
the  plaintiff  now  moves  for  a  new  trial,  on  the  ground  of  mis- 
direction. 

Ooodall,  for  the  plaintiff. 

BeU,  for  the  defendant. 

By  Court,  Bigbabdson,  0.  J.  The  statute  of  February  10, 
1791,  sec.  1,  enacts  "  that  no  action  shall  be  brought  whereby 
to  charge  any  executor  or  administrator  upon  any  special  prom- 
ise to  answer  damages  out  of  bis  own  estate,  or  whereby  to 
charge  the  defendant  upon  any  special  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another  person,  or  to  charge 
any  person  upon  an  agreement  made  upon  consideration  of 
marriage,  or  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  time  of  maJdog  it,  unless 
such  promise  or  agreement,  or  some  memorandum  or  note 
thereof  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,"  etc. 

It  is  well  settled  that  no  action  can  be  maintained  upon  a 
promise,  in  a  case  where  the  statute  requires  the  agreement  to 
be  in  writing,  unless  the  consideration  of  the  promise  is,  as  well 
as  the  promise  itself,  in  writing:  Phil.  Ev.  440;  Sugden's  Law 
of  Vendors,  43,  note;  Wain  v.  Warlters,  5  East,  10;  Sears  ▼. 
Brink,  3  Johns.  210  [3  Am.  Deo.  475];  EfferUm  v.  Matheum,  6 
East,  307;  5  Cranch,  151. 
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It  is  contended  that  these  decisions  are  f onl^ed  npoix  ihe 
particular  import  of  the  woi3  "  agfeement,**  ind  that  a  diJSereht 
role  is  to  bQ  adopts  when  '  ^  a  promise  "  is  required  hy  statute 
to  be  in  writings  md  there  axe  unqaestionably  dicta  and  decis» 
ions  in  the  books  which  countenance  this  distinction.  But  the 
language  of  our  statute  is  ''  unless  such  promise,  or  agreement, 
etc.,  be  in  writing,"  the  word  ''  such  "  referring  particularly  to 
tlie  promises  and  agreements  before  enumerated.  So  that  if 
the  distinction  for  which  the  plaintiff's  counsel  contends  be 
adopted  here,  we  must  hold  that  in  cases  of  promises  by  exec- 
utors and  administrators  to  answer  damages  out  of  their  own 
estate,  and  of  promises  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person,  it  will  be  su£Scient  if  Cie  promise 
only  be  in  writing;  but  in  cases  of  agreement  made  in  consider- 
ation of  marriage,  and  of  agreements  not  to  be  performed  in  a 
year,  not  only  the  promise,  but  the  consideration,  must  be  in 
writing. 

It  is,  howeyer,  unnecessaxy  in  this  case,  to  settle  the  question 
whether  the  legislature  intended  to  make  this  distinction,  be- 
cause we  are  satisfied  that  a  sufficient  consideration  is  neces- 
sarily implied  from  the  terms  of  this  contract.  The  defendant 
guaranteed  the  payment  of  the  note,  one  half  in  six,  and  the 
other  half  in  twelve  months.  This  we  consider,  in  effect,  a 
promise  to  see  the  debt  paid  in  six  and  twelve  months,  if  the 
plaintiff  should  so  long  forbear  to  collect  it  of  the  original  debt- 
ors, and  without  such  forbearance  it  is  clear  this  defendant 
could  never  have  been  liable.  It  is  not  necessary  that  the 
plaintiff  should  have  agreed  to  forbear;  it  is  enough  that  he  did 
actually  forbear.  In  the  case  of  Stapp  v.  LUl,  1  Camp.  242,  which 
wasassumpnt  upon  a  written  agreement  in  the  following  words: 
"I  guarantee  the  payment  of  any  goods  which  Mr.  John  Stapp 
shall  deliver  to  Mr.  Nichols  of  Brick-lane."  The  court  held 
that  though,  by  the  agreement,  the  plaintiff  was  not  obliged  to 
deliyer  the  goods,  there  appeared  a  sufficient  consideration  for 
the  defendant's  promise  to  be  answerable,  if  any  should  be  de- 
liyered:  9  East,  348,  S.  0.;  Leonard  v.  Vredenburg,  8  Johns. 
20  [5  Am.  Dec.  817];  12  Mass.  189  [Adams  v.  Bean,  7  Am.  Dec. 
44];  9  Johns.  287;  May  v.  Alvares,  Cro.  Eliz.  887. 

There  is  no  doubt  that  forbearance  is  a  sufficient  considera- 
tion, and,  as  in  this  case,  such  a  consideration  is  necessarily 
implied  from  the  terms  of  the  contract,  we  are  of  opinion  that 
the  case  is  not  within  the  statute  of  frauds,  and  that  there  must 
be  a  new  trial  granted. 
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As  to  the  doetrine  thai  wliefe  an  agretmoit  ii  required  bj  ftetiito  to  be  in 
•writmg^  the  oonnderfttioii  nnut  alio  be  ezpieeaed  in  writings  eee  note  to 
Seanr,  Brink,  6  Am.  Bee.  475.  The  law  lektiQg  to  the  eabjeot  ol  goanm- 
tiee,  or  promisee  to  pay  the  debt  of  another,  and  the  eomidention  neeeHeiy 
to  support  them,  is  fttUj  etamined  in  the  note  to  Ltmard  t.  Vndeubwrg,  5 
Am.  Deo.  32L 


CASES 


SUPREME  COURT 

OF 
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Salem  Bank  v.  Glouobstsr  Bank* 

JjUMOSTT  ov  IbBOiD  Bahk  Notbl^A  btak  is  not  rwponsible  on  natm 
purporting  to  be  its  notes,  which  w«re  stolen  after  the  cashier  had  signed 
them,  snd  the  signatnxe  of  the  president  was  forged,  althou^^  the  same 
were  negotiated,  and  were  presented  hy  a  bona  fidt  holder, 

AiwuMPtttT  on  a  number  of  pxomissoiy  notes,  alleged  to  be  the 
notee  of  the  Oloncester  bank,  with  ayerments  that  the  plaintiffs 
were  the  l^gal  holders,  and  presented  the  same  for  payment, 
"which  was  refused.  There  were  also  counts  for  money  paid, 
and  money  had  and  receiyed.  The  defense  was  that  the  notes 
deaeribed  were  not  the  notes  of  the  Gloucester  bank.  It  ap- 
peared in  evidence  that  on  the  sixteenth  February,  1818,  an  em- 
ployee of  the  plaintiffs  carried  to  the  defendants  notes  to  the 
amount  of  fiye  thousand  dollars,  including  the  notes  declared 
on,  and  presented  the  same  for  payment.  The  president,  cash- 
ier, and  some  of  the  directors  of  the  Gloucester  bank  examined 
all  the  notes,  and  after  some  hesitation,  separated  the  notes 
into  two  parcels,  one  containing  old  notes  about  which  there  was 
no  question,  and  the  other  containing  new  notes.  The  former 
were  paid,  and  the  latter  returned,  the  directors  saying  that 
they  returned  them  not  because  the  notes  were  not  genuine,  but 
because  they  thought  it  prudent  to  do  so.  The  notes  returned 
were  those  now  in  suit.  On  the  twenty-eighth  February  the 
notes  were  again  presented,  but  the  cashier  and  directors  re- 
fused to  look  at  them,  assigning  the  same  reason  as  before. 
The  notee  came  into  the  Salem  bank  in  the  ordizuuy  course  of 
iKwineas,  and  for  yalue. 

The  notes  produced  in  eyidence  were  genuine  in  every  re- 
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Bpecty  except  the  signature  of  Mr.  Somes,  the  president.  They 
were  filled  np  and  signed  by  the  cashier,  upon  paper  procured 
by  the  bank,  properly  stamped  with  the  stereotype  plates,  and 
haying  the  water-mark  of  the  Olouoester  bank.  They  bore  date 
July  1, 1814,  April  25  and  May  1,  1815.  Mr.  Somes  died  in 
August,  1816.  The  cashier  of  the  Gloucester  bank  testified 
that  the  notes  were  filled  up  by  him  on  the  days  tiiey  bore  date, 
in  pursuance  of  a  vote  by  the  board  of  directors;  that  after 
they  had  been  filled  up,  they  were  locked  up  in  sheets  in  a  desk 
in  the  business-room  of  the  bank,  the  key  of  which  was  always 
kept  by  himself;  and  that  the  notes  were  stolen  from  the  desk 
by  means  of  false  keys.  On  the  evening  of  February  15,  1818, 
notice  was  received  from  brokers  in  Boston  that  false  notes  were 
in  circulation.  This  information  was  immediately  commu- 
nicated to  the  directors,  and  was  the  occasion  of  tiieir  hesita- 
tion when  the  plaintiffs  presented  the  notes  on  the  day  follow- 
ing. On  the  night  of  the  sixteenth  of  February,  the  directors  of  the 
Gloucester  bank  became  satisfied  that  the  filled  up  sheets  had 
been  stolen  from  the  desk;  and  a  coounittee  of  three,  consisting  of 
one  person  appointed  by  the  bank,  of  one  chosen  by  holders  of 
doubtful  notes,  and  of  a  third  selected  by  these  two,  all  of  whom 
were  well  acquainted  with  Mr.  Somes's  signature,  which  com- 
mittee found  those  now  in  suit  bad.  On  the  eighteenth  July, 
1818,  the  Salem  bank  was  notified  that  the  notes  were  counter- 
feit, and  would  not  be  paid.  This  was  the  first  notice  of  an 
absolute  denial  to  pay  the  notes.  Several  letters,  however,  were 
previously  written  to  the  Salem  bank,  requesting  their  concur- 
rence in  the  appointment  of  the  committee,  which  was  declined. 

At  the  trial,  the  cashier  and  two  of  the  committee  swore  thai 
Mr.  Somes's  signature  had  been  forged.  The  chief  justice  di- 
rected the  jury,  that  the  testimony  as  to  the  handwriting  of 
Mr.  Somes  was  clear,  and  positive  against  the  plaintiflB;  that, 
admitting  carelessness  in  the  cashier,  yet,  the  corporation  was 
not  answerable  therefor;  and  that  the  facts  did  not  warrant  the 
presumption  that  the  defendants  had  adopted  the  notes  as  their 
own. 

Verdict  for  the  defendants,  and  motion  for  a  new  trial. 

In  an  action  on  the  case  against  the  defendants,  for  negU- 
gence,  by  which  notes  of  the  bank  were  forged  and  came  to  the 
hands  of  the  plaintiffs,  a  nonsuit  was  granted,  there  being  no 
other  evidence  than  that  adduced  at  the  former  action.  Both 
causes  were  argued  together. 

Pickering,  Webster  and  Nichols,  for  the  plaintiffs. 
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The  delay  of  the  defendants  was  injurious  to  the  plaintiffs^ 
and  amounted  to  an  adoption  of  the  notes:  Price  v.  Neale,  8 
Burr.  1354;  the  principle  of  which  case  is  recognized  in  Leach 
T.  Buchanan,  4  Esp.  226;  Jones  y.  Ryde,  6  Taun.  488;  Ycung  ▼• 
Adams,  6  Mass.  187;  Harkle  y.  Haifield,  2  Johns.  462  [3  Am. 
Dec.  446].  The  defendants  are  answerable  for  the  negligence 
of  their  cashier:  12  Mod.  490;  Pothier on  Oblig.,  sec.  121;  1  Str. 
653;  1  Camp.  127;  1  East,  106;  1  Taun.  568;  Say.  41,  42;  12 
Mod.  521;  and  it  makes  no  difference  that  the  action  in  this 
case  is  against  a  corporation:  Chray  y.  Portland  Bank,  3  Mass. 
885  [2  Am.  Dec.  156];  Middle  y.  Proprietors,  7  Id.  169  [5  Am. 
Dec.  35];  Hoyden  y.  Middlesex  TwmpUce  CorporaHon,  10  Id.  397 
[6  Am.  Dec.  143];  Tarborough  y.  Bank  of  England,  16  East,  5; 
Usins  y.  Easi  India  Co.,  1  P.  Wms.  395.  Nor  does  it  make  any 
difference  that  the  immediate  cause  of  the  injury  was  eyen  the 
felony  of  the  third  person;  prorided  the  negligence  of  the  de- 
fendant gave  the  felon  an  opportunity  to  commit  the  injury: 
Bbrberi  y.  Pagei,  1  Ley.  64;  Dickson  y.  Clifton,  2  Wils.  319. 

PrescoU  and  SaUonstaU,  conira. 

By  Court,  Pabksb,  0.  J.  The  first  objection  made  to  the 
yerdict  in  this  case  is,  that  as  the  notes  declared  upon  were 
made  upon  paper  belonging  to  the  Gloucester  bank,  were  filled 
up  and  subscribed  by  the  cashier,  and  were  in  all  respects 
perfect,  except  in  the  signature  of  the  president,  and  as  they 
had  got  into  circulation  by  means  of  the  carelessness  of  the 
officers,  of  the  bank,  they  ought  to  be  considered  as  the  notes 
of  the  corporation,  eyen  if  the  name  of  the  president  was  felo« 
nioaaly  put  to  the  notes  by  some  person  into  whose  hands  they 
fell;  and  that  the  jury  ought  to  haye  been  so  instructed.  The 
judge  considered  the  signature  by  the  president  essential  to  the 
yalidity  of  the  notes,  and  so  instructed  the  juiy ;  but  that  under 
the  circumstances,  it  was  incumbent  on  the  defendants  to  dis- 
proye  the  signature.  We  think  this  opinion  correct  The  notes 
were  incomplete  unless  signed  by  the  president;  the  act  of  in- 
corporation itself,  making  that  signature  an  essential  circum- 
stance to  make  the  note  eyidence  of  a  promise  on  the  part  of 
the  corporation* 

It  is  then  objected  that  the  obseryation  of  the  judge,  relatiye 
to  the  comparison  of  the  supposed  with  the  genuine  signaturea 
of  ICr.  Somes,  the  president,  was  incozrect,  and  had  an  unfa- 
yorable  bearing  against  the  plaintiffs.  But  as  it  appears  that 
witnooaos  were  eiamined  to  the.  point,  and  diyeni  specimens  of 
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the  genuine  handwriting  of  Somes  were  preyed  by  the  plaint- 
ifb,  who  had  possession  of  those  specimens,  it  was  quite  proper 
to  remark  to  Uie  juiy  what  the  presumption  was,  that  a  compari* 
son  woald  be  unfayorable  to  the  plaintiff's  caase  on  this  point. 

But  a  point  more  insisted  on  is,  that  the  conduct,  dedaia- 
tions,  and  doings  of  the  officers  of  the  bank  were  such  as  to 
render  the  corporation  liable  upon  these  notes,  whether 
originally  theirs  or  not.  The  directors,  when  the  notes  were 
presented,  hesitated,  but  did  not  absolutely  refuse  payment; 
and  they  did  not  declare  that  they  were  counterfeit,  but  on  the 
contrary  seemed  to  beUeve  they  were  genuine.  The  case  of 
Price  T.  Neale,  was  cited  in  support  of  the  position,  but  does 
not  maintain  it.  The  money  in  that  case  had  been  paid  by 
Price  on  a  bill,  in  which  the  drawer's  name  was  forged,  and  it 
was  held  that  he  should  not  recover  the  money  back  because  he 
was  supposed  to  haye  knowledge  of  the  drawer's  handwriting, 
and  should  have  satisfied  himself  before  he  paid  the  money. 
By  paying  the  money  he  lulled  the  holder  of  the  bill  into 
security,  and  probably  deprived  him  of  the  opportunity  of 
resorting  to  the  person  of  whom  he  took  it.  It  was  held  not  to 
be  against  conscience  in  the  defendant  Neale,  to  retain  the 
money  whidi  had  been  voluntarily  paid  him.  Had  Price  ac- 
cepted the  bill,  and  been  sued  on  his  acceptance,  he  would 
probably  have  been  held  liable.  But  the  case  here  is  different. 
The  notes  are  presented  to  the  officers  of  the  bank  as  the  notes 
of  their  corporation.  They  do  not  pay,  but  hesitate,  and  finally 
decline.  If  they  had  known  them  to  be  foiged,  and  had  not 
declared  the  foxgery  as  the  cause  of  their  refusal  to  pay,  they 
might  have  been,  answerable  on  the  ground  of  fraud,  or  perhaps 
of  adoption.  But  they  were  as  ignorant  as  the  plaintiib  were, 
and  hesitated  with  a  view  to  obtain  knowledge.  This  cannot 
be  considered  an  adoption  of  the  notes,  and  ought  not  to  make 
them  liable.  The  cases  in  3  Esp.  60;  4  Id.  226;  2  Campb..450; 
6  Taun.  76,  may  be  considered  as  recognising  the  principles  of 
Price  V.  Nedle. 

When,  however,  a  man  is  taken  by  surprise  and  acknowledges 
a  signature  to  be  his  which  turns  out  to  be  foiged,  he  may  avoid 
any  liability  by  proving  the  foxgexy;  as  in  8  Eep.  60,  and  10 
Mass.  39.  In  which  latter  case,  although  the  reason  is  not 
stated  in  the  opinion  of  the  court,  it  may  be  inferred  from  the 
facts  proved,  that  the  acknowledgment  of  the  signature  wee 
hasty  and  inadvertent,  and  without  doubt  the  age  of  the  party 
attempted  to  be  charged  had  some  influence  on  the  decision. 
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Bat  in  either  of  these  cases,  had  the  money  been  paid,  that 
would  hare  been  snob  a  deliberate  act,  that  according  to  the 
general  course  of  authoiitieSy  it  may  be  doubtful  whe&er  it 
could  hare  been  recoTcred  back,  both  parties  being  equally 
innocent. 

There  is  another  class  of  cases  haying  a  dose  analogy  to  these 
but  yet  admitted  of  a  sensible  discrimination;  where  the  party 
having  taken  a  false  note  or  bill,  seems  to  be  entitled  to  in- 
demnity from  the  party  paying  it,  although  wholly  ignorant  of 
the  want  of  yalue  of  the  paper  in  which  he  made  his  payment. 
Thus  where  a  man  who  has  purchased  articles  of  merchandise, 
pays  for  them  in  counterfeit  bank  notes,  he  shall  be  held  to 
make  t^e  yendor  good;  because  in  fact  he  had  not  paid  that 
which  the  parties  belieyed  to  be  money  or  current  as  such,  be- 
ing of  no  yalue,  as  in  the  case  of  Toting  y.  Adams.  So  of  a  bill 
of  exchange  or  promissoxy  note  discounted,  which  turns  out  to 
be  a  forgeiy,  as  in  the  case  of  t/btiee  y.  Byde.  In  cases  like  the 
first  the  party  contnMsta  by  implication  to  pay  the  yalue  of  the 
articles  which  he  purchases,  and  fails  to  do  it,  and  in  the  other 
case,  be  undertakes  to  sell  a  thing  of  yalue,  which  turns  out  to 
be  different  from  what  it  purported  to  be  and  worthless.  In 
these  cases  there  is  an  implied  warranty  that  the  thing  deliyered 
18  what  it  purports  to  be.  Negligence,  howeyer,  and  delay  by 
which  the  innocent  payee  or  yendee  is  prevented  from  seeking 
redress  from  antecedent  parties,  would  be  likely  to  affect  the 
xi^t  of  action,  for  after  a  reasonable  time  has  elapsed,  without 
any  call  or  complaint,  the  receiyer  would  be  held  to  haye  waived 
his  strict  rights  against  a  party  wholly  innocent. 

According  to  the  cases  cited,  it  would  seem  if,  upon  presen« 
tation  of  the  counterfeit  bills  to  the  Gloucester  bank,  they  had 
paid,  the  money  could  not  have  been  recovered  back,  because 
they  were  bound  to  know  the  proper  bills  of  their  own  bank; 
and  having  received  them  as  such,  they  must  abide  the  loss, 
rather  than  throw  it  upon  a  party  who  had  not  the  same  means 
of  knowing,  and  who  took  the  bills  as  good.  But  payment  was 
zefosed;  and  the  question  now  is,  whether  the  bills  were  so 
acknowledged,  recognised,  and  adopted,  as  to  make  the  corpo- 
ration liable. 

It  has  been  seen  that  individuals  may  be  held  in  such  cases, 
if  they  countenance  or  adopt  a  spurious  signature.  There  is  a 
difficulty  in  applying  the  same  rules  to  corporations.  The 
dixeeton  are  the  agents  of  the  company,  the  officers  Are  its 
servants.    The  duties  )f  both  are  pointed  out  by  statute,  ox 
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prescribed  is  the  by-laws,  which  are  the  promulgated  will  of 
the  company.  Acting  within  the  limits  of  the  authority  thus 
giren,  the  company  is  liable  for  their  acts,  but  beyond  those 
limits,  they  cannot  bind  their  principals.  Surely  the  promise 
of  a  cashier,  made  without  authority,  to  pay  a  sum  of  money 
for  which  the  company  had  receiyed  no  compensation,  could 
not  bind  them,  nor  could  the  directors  create  such  a  liability. 
In  such  cases,  the  person  dealing  with  the  officers  of  a  bank 
must  be  presumed  to  know  the  extent  of  their  authority.  If 
they  promise  more  than  they  are  authorized,  they  may  be  per- 
sonally answerable,  but  cannot  pledge  their  principals. 

The  Tarious  acts  and  declarations  which  go  to  constitute 
adoption  or  ratification,  are  inferior  eyidence  of  a  promise;  and 
if  a  direct  and  express  promise  will  not  bind,  anything  short  of 
that  cannot  haye  a  greater  effect.  The  case  of  Wyman  y.  The 
HdUavoeU  and  Augusta  Bank,  14  Mass.  58  [7  Am.  Dec.  194], 
recogni2ses  a  distinction  between  acts  of  an  agent  for  his  princi- 
pal in  common  cases,  and  similar  acts  done  by  the  serrants  or 
officers  of  a  corporation.  And  there  is  reason  for  this  distinc- 
tion; for,  in  the  first  case,  the  extent  of  the  authority  is  known 
only  between  the  principal  and  the  agent,  whereas  in  the  latter 
the  authority  is  created  by  statute,  or  is  matter  of  record  in  the 
books  of  the  corporation,  to  which  all  may  haye  access  who 
haye  occasion  to  deal  with  the  officers.  But  eyen  ordinaiy 
agents  are  limited  by  the  authority  expressly  giyen,  or  growing 
necessarily  out  of  the  business  transacted.  Anything  beyond 
that  is  yoid,  as  against  the  principal,  unless  ratified  by  him. 
Now,  to  show  an  analogy  between  officers  of  corporations  and 
the  agents  of  merchants  or  others,  it  should  be  shown,  when 
anything  has  been  done  beyond  the  plain  authority  delegated, 
that  the  corporation  itself  has  done  some  act  significative  of 
approbation  or  adoption.  But  nothing  of  the  kind  took  plaoe 
in  the  case  under  consideration. 

In  certain  things  the  directors  of  a  bank  haye  all  the  authority 
of  the  corporation  yested  in  them  by  a  yote,  and  in  respect  to 
such  things  the  engagements,  express  or  implied,  of  the  body 
of  the  directors  will  bind  the  corporation.  But  in  matters  not 
entrusted  to  them  their  undertaking  or  assent  cannot  be  binding 
upon  any  but  themselyes.  Directors  are  not  authorised  to  pay 
money  for  a  bank  which  it  does  not  owe,  and  therefore  no  aot 
of  theirs,  tending  to  create  ah  obligation  to  that  effect,  can  be 
operatiye.  But  eyen  on  the  supposition  that  a  direct  engage- 
ment, or  that  acta,  or  declarations  on  the  part  of  the  body  of  the 


Oct  1820.]  Saudc  Bank  v.  Olouobskib  Bank.  117 

diveeton^  would  amount  to  an  adoption  hj  which  the  company 
was  to  be  boond,  the  evidence  reported  £allB  much  short  of  this 
condition  of  things,  nothing  having  been  done  or  said  bj  any 
of  the  directors  tending  to  show  a  disposition  to  pay  the  notes, 
if  foiged;  nor  were  the  circumstances  known  which  made  them 
questionable.  If  the  plaintiffs  hare  soffered  by  the  equiTocal 
oondact  of  the  defendants,  it  is  not  entirely  without  fault  on 
their  side.  For  the  refusal,  or  even  the  hesitancy  to  pay,  fur- 
nished reason  enough  to  look  to  those  from  whom  the  bills  had 
been  receiyed. 

We  think,  then,  that  on  this  point  the  direction  to  the  jniy 
was  rig^t.  For  although  it  was  a  question  of  fact  whether  there 
was  an  adoption  or  not,  yet  as  a  yerdict  for  the  plaintiffs  must 
have  been  set  aside  for  want  of  legal  evidence  to  support  it,  a 
new  trial  ought  not  to  be  granted. 

Another  ground  for  liability,  viz. :  the  n^ligence  of  the  officers 
of  the  bank  in  so  keeping  the  paper  prepared  for  the  signature  of 
the  president,  as  that  it  was  stolen  and  put  into  circulation  with 
his  name  forged,  was  the  subject  of  an  action  on  the  case,  which 
for  conyenience  has  been  argued  as  a  distinct  point  of  this  case. 
Whatever  might  be  the  opinion  of  the  court  in  the  case  of  a 
direct  damage  happening  to  any  one  in  consequence  of  the  neg* 
ligenoe  or  mismanagement  of  the  officers  of  a  bank,  we  are  clear 
that,  for  the  indirect  and  remote  consequence  of  the  negligence 
in  this  case,  the  corporation  is  not  answerable.  The  notes,  as 
thej  lay  in  the  bank,  were  harmless,  and  could  impose  upon  n6 
one.  They  are  in  fact  waste  paper  until  they  receive  the  signa- 
ture of  the  president.  In  this  situation  they  are  stolen,  and 
ihey  are  made  to  resemble  a  bank  note  by  the  felonious  act  of  the 
thief,  or  of  some  person  associated  with  him.  Why  should  the 
corporation  be  answerable  for  notes  thus  fabricated?  The  neg- 
ligence of  their  officers  was  the  cause  of  loss  to  none  but  them- 
selves^ and  it  is  only  by  superadding  forgery  to  negligence  that 
bann  is  done.  The  negligence  may  be  theirs,  but  the  forgery  is 
not;  and  it  is  not  easy  to  see  any  equity  in  obliging  them  to  pay 
for  the  crimes  of  another.  As  well  may  it  be  said  that  if  a  bank 
note  be  filled  up  by  the  cashier,  intended  to  be  issued  as  a  one 
dollar  note,  and  a  space  be  left  large  enough  to  insert  the  word 
**  hnndied/'  and  the  word  be  fraudulently  inserted,  it  became 
the  note  of  the  bank  for  one  hundred  dollars. 

There  has  been  no  case  cited  which  maintains  such  a  pzin* 
ciple»  and  we  perceive  no  ground  for  it  in  reason  or  justice.  In 
all  eases  of  negligence  which  are  the  foundation  of  actions,  it 
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is  bdiered  the  injury  complained  of  is  the  direct  and 
ate  oonseqaence  of  the  fanlt  Oauaa  prapmqua^  non  remota, 
Bpedatur.  It,  because  these  notes»  left  carelessly  in  an  nn- 
finished  state,  were  stolen,  and  the  president's  name  forged  to 
them,  the  corporation  are  bound  to  pay  them;  then,  also,  if  the 
paper  not  filled  up  at  all  had  been  stolen,  and  so  used  by  the 
felon,  the  cori>oration  would  hare  been  liable.  But  this  would 
be  strange  doctrine.  If  a  merchant  should  prepare  promissory 
notes  or  bills  of  exchange  for  his  signature,  upon  an  expected 
con^ct,  and  should  leaye  them  in  his  desk,  and  some  one 
should  steal  them,  and  forge  his  name,  can  it  be  supposed  he 
would  be  obliged  to  pay  them  ?  If  not,  why  should  a  bank, 
under  similar  circumstances,  be  liable?  The  law  is  the  samo 
in  this  respect  for  an  indiyidual  and  for  an  incorporated  com- 
pany. Principals  are  generally  liable  for  the  misconduct  of 
their  agents,  masters  for  that  of  their  servants,  but  only  for  the 
direct  effect  of  that  misconduct.  If  by  the  negligence  of  a 
merchant's  clerk,  property  committed  to  his  care  be  damaged 
or  stolen,  the  merchant  would  doubtless  be  answerable,  becfuiae 
the  negligence  is  the  cause  of  the  damage,  and  he  is  bound 
upon  the  principles  of  the  contract  of  bailment  to  take  the  beet 
possible  care  of  the  goods  so  committed  to  him.  But  if  his  own 
property  should  be  stolen  and  adulterated,  so  that  a  purchaser 
is  cheated,  can  it  be  supposed  that  he  would  be  answerable,  be- 
cause the  mischief  might  be  traced  back  to  the  negligence  of 
his  servants?  Or  should  he  even  be  prevented  from  reclaiming^ 
the  property  stolen  from  him,  if  the  purchaser  could  prove  that 
the  servants  carelessly  left  open  the  door  by  which  the  thief 
entered? 

There  is  no  instance  in  the  books  of  any  liability  like  that 
which  is  contended  for  in  this  case.  The  only  case  which  hae 
any  resemblance  to  it,  is  that  of  Herheri  ▼.  Paget,  1  Lev.  64, 
where  the  keeper  of  the  records  was  held  answerable  for  ao 
alteration  in  them,  although  made  without  his  knowledge,  and 
which  he  could  not  prevent.  But  this  was  decided  by  two 
judges  only  against  Twisden,  and  the  two  rested  their  dedsioxt 
upon  the  strict  principle  that  the  defendant  having  undertakeo 
as  a  public  officer  to  keep  the  records  at  his  peril,  was  answer- 
able for  them.  But  neither  the  cashier  of  the  bank  nor  the 
corporation  are  public  officers.  The  latter  are  merely  copart- 
ners authorized  by  law  to  act  as  a  body,  by  a  corporate  name. 
and  are  no  otherwise  amenable  to  the  public  than  as  may  be 
provided  in  their  act  of  incorporation. 
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Aooording  to  the  prinoipleB  of  the  oaaes  cited,  as  well  as  the 
general  principles  of  the  law  applicable  to  the  case  before  us, 
we  are  satisfied  that  the  Toxdict  is  right  in  the  action  which  was 
sabmitted  to  the  jnxy,  and  that  in  the  action  between  the  same 
parties,  which  is  a  case  for  negligence,  the  nonsuit  was  rightly 
ordered. 


In  UniM  8UUm  ▼.  Morgan,  11  How.  164, 159,  Jostioe  Woodbuy  deUTering 
ilfte  opinioa  of  the  oonrt  nys:  **  It  is  well  settled  tliat  sn  attempted  paymeat 
in  ooonteifett  money  as  cash  is  in  law  no  payment:  BJlUa  v,  WUd,  6  Mas& 
821;  Tmmg  t.  Adams,  Id.  182,  186;  Janea  y.  Bffder,  5  Taim.  4S8;  Salem 
Bamk  ▼.  GUmcuter  Bank,  17  Mass.  1,  27,  28;  2  Johns.  455;  6  T.  B.  52.** 
The  saprame  coort  of  the  United  States  relies  upon  the  principal  case  in 
iT.  SL  Bank  ▼.  JDandridge,  12  Wheat.  73,  as  xeoognising  the  principle  that  a 
corporation  may  be  bound  by  implication;  and  in  U,  8,  Bank  ▼.  Bank  tj 
Otorfpa,  10  Id.  860,  851,  as  establishing  that  by  negligence  banks  may  adopt 
faged  notes  as  their  own. 


Lanfear  V.  Sumner. 

[17  lUm.  110.] 

IhuoiBirr  BT  fiiOBT  or  Possbbiok.— When  the  ssme  goods  axe  sold  to  two 
difiersnt  persons,  by  oonyeyanoes,  equally  Tslid,  he  who  first  lawfully 
aoquxes  the  possession  will  hold  them  against  the  othsr. 

TiOTXB  for  the  oonTernon  of  a  qtuuddty  of  tea.  The  plaintifl 
daiined  under  the  following  iostmment:  **  For  Talue  reoeiyed, 
I  hereby  aseigii  and  set  orer  to  Ambrose  Lanfear,  and  to  his 
aengns,  one  hundred  chests  of  young  hyson  tea  and  fifty  chests 
of  hyson  tea,  shipped  at  Canton  by  Benjamin  0.  Wilcooks,  on 
board  of  the  ship  Osprey,  Capt.  Brown,  bound  to  Boston,  being 
my  property  and  consigned  to  me.  Philadelphia,  July  2, 1819. 
William  Wain."  This  paper  was  exeoated  and  deliTered  to 
plaintiff  before  two  o'clock  on  the  afternoon  of  the  day  it  bore 
date.  Lanfear  was  the  agent  of  Wilson  k  Co.,  England,  to 
whom  Wain  was  indebted  to  a  much  larger  amount  than  the 
Talue  of  the  teas.  No  money  was  paid  by  plaintiff,  -nor  any 
discharge  executed  of  the  debt  due  to  Wilson  h  Co.,  or  of  any 
part  thereof. 

At  half-past  fire  o'clock  on  the  second  of  July,  the  defendant 
leried  an  attachment  in  Boston  on  the  teas,  at  the  suit  of  Per- 
kins ft  Co.,  creditors  of  Wain,  and  took  possession  thereof. 
Plaintiff,  through  one  Dorr,  offered  to  indemnify  Perkins  &  Co. 
if  they  would  siurender  the  teas,  and  made  a  demand  therefor; 
bat  he  did  not  obtain  the  possession.   The  teas  arriyed  at  Boston 
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a  day  or  two  before  July  2.    Verdict  for  the  plaintiff,  sabject  to 
the  opinion  of  the  court. 

Pre9CoU  and  Webster^  for  the  plaintiff,  relied  upon  PorUand 
Bank  t.  Stacy,  4  Mass.  668  [8  Am.  Deo.  268],  and  Putnam  y. 
Dutch,  8  Id.  287. 

Hubbard,  contra. 

By  Court,  Jagksov,  J.  Oonsidering  this  case  in  the  most 
fayorable  view  for  the  plaintiff,  it  is  the  case  of  two  creditors, 
each  endeavoring  to  secure  his  debt  out  of  the  same  fund. 
Neither  party  had  notice  of  the  measures  adopted  by  the  other, 
but  each  was  using  his  diligence  fairly  for  the  purpose  of  obtain- 
ing payment  of  a  just  debt.  The  question  is,  which  acquired 
the  best  legal  title  ?  In  this  statement  of  the  case,  we  consider 
Messrs.  Wilson  &  Co.,  for  whom  the  plaintiff  was  agent,  as  the 
real  plaintiffs,  and  the  Messrs.  Perkins  &  Co.,  who  caused  the 
attachment  to  be  made,  as  the  real  defendants. 

The  conTeyance  relied  on  by  the  plaintiff  was  intended  as  a 
payment  to  the  amount  of  what  the  goods  should  produce,  or 
as  security  of  a  debt  from  Wain  to  Wilson  &  Co.  But  it  is 
objected  that  this  consideration  of  the  conveyance  does  not 
appear  in  the  instrument;  that  there  was  no  dischaige  of  the 
debt;  no  receipt  for  the  goods,  with  an  obligation  to  account 
for  the  proceeds;  and  no  writing  whateyer,  showing  the  agree* 
ment  which  is  said  to  haye  been  made  between  the  parties;  but 
that  the  instrument  purports  to  be  an  absolute  oonyeyance  by 
Wain  for  a  full  price  received,  which  must  have  operated  as  a 
fraud  upon  all  the  other  creditors  of  Wain.  These  objections 
are  certainly  entitled  to  much  consideration;  but  there  is  another 
defect  in  the  plaintiffs  title  which  we  think  fatal,  and  that  is, 
the  want  of  a  delivery  to  him,  in  pursuance  of  the  supposed 
conveyance.  A  few  hours  after  this  conveyance  was  made  in 
Philadelphia,  the  defendant  attached  the  goods  in  Boston.  The 
attaching  creditors  are  to  be  considered  as  purchasers  for  a 
valuable  consideration,  and  in  the  present  case,  as  purchasers 
bcna  fide  and  without  notice  of  the  prior  conveyance  to  the 
plaintiff.  The  defendant  took  possession  under  their  title,  and 
the  plaintiff  never  acquired  possession. 

The  general  rule  is  perfectly  well  established  that  the  delivery 
of  possession  is  necessary  in  a  conveyance  of  personal  chattels,  aa 
against  every  one  but  the  vendor.  When  the  same  goods  are 
sold  to  two  different  persons  by  conveyances  equally  valid,  he 
who  first  lawfully  acquires  the  possession  wiU  hold  them  against 
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the  other.  This  pxindple  is  reoognized  in  the  case  of  Lamb  y. 
Durani,  12  Maas.  54  [7  Am.  Dec.  81],  and  in  CaldweU  t.  BdU, 
1  T.  B.  206.  The  latter,  indeed,  was  a  case  not  of  actual  de» 
liTezy  of  goods  to  either  party,  but  of  deliveiy  of  the  bill  of  lad- 
ing. There  were  two  bills  of  lading,  signed  at  different  times 
by  the  master  of  the  ship,  and  the  party  who  first  obtained  one 
of  them  by  alegal  title  from  the  owner  of  the  goods  was  held  to 
haTC  the  best  right,  althongh  the  bill  of  lading  under  which  he 
claimed  was  made  the  last.  The  indorsement  and  deliyery  of 
the  bill  of  lading  in  such  a  case  is  equivalent  to  the  actual  de- 
liyery of  the  goods. 

This  is  also  the  rule  of  the  eiyil  law.  When  the  same  things, 
0old  to  two  different  persons,  "  Mairv^esti  juris  es^,  cum  cui 
priori  tradibim  est  in  de^tvamdo  dominio  esse  potiorem.*'  God.  8, 
82, 16.  So  Yoet  adPand.  lib.  6,  tit.  1,  sec.  20.  ''Ad  virufioa- 
Uonem  rei  duo  bus  separatimdiverso  tempore  desiractae^  non  is  cut 
priori  vendita,  sed  cui  {preHo  soluHo^  veJ  fide  de  eo  habiia)prius 
est  tradiia,  admiUendus  est.**  And  Pothier,  in  the  place  cited 
in  the  argument,  Yente,  No.  818,  820,  states  the  same  princi- 
ple, and  puts  the  case  of  a  ssle  without  deliyery,  and  a  subse- 
quent attachment  by  the  creditors  of  the  yendor,  who,  he  says, 
would  hold  the  goods  against  such  a  purchaser.  There  are, 
indeed,  in  the  ciyil  law  yarious  modes  of  taking  or  delivering 
possession;  that  is,  different  acts  which  are  equivalent  to  actual 
possession,  resembling  in  our  law  the  acknowledgment  and 
registry  of  a  deed  conveying  land;  receiving  the  keys  of  the 
warehouse  in  which  goods  are  deposited,  and  the  case  before 
mentioned  of  receiving  the  bill  of  lading  of  goods  at  sea.  But 
it  is  atiU  necessary  to  every  conveyance  of  goods  that  there 
should  be  an  actual  or  legal  delivery  of  them  to  the  vendee. 

Upon  these  principles,  it  is  obvious  that  the  defendant  must 
prevail  in  this  case,  unless  there  was  a  legal  delivery  to  the 
plaintiff,  or  something  equivalent  to  an  actual  delivery  before 
the  attachment  made  by  the  defendant.  We  can  see  nothing 
of  that  kind  in  the  evidence  reported.  The  plaintiff  and  Wain, 
it  is  true,  supposed  at  the  time  of  their  negotiation  that  the 
goode  were  at  sea;  But  if  they  had  been  so.  Wain  had  no  bill 
of  lading,  and  no  other  document  or  evidence  of  his  title  to  de- 
liver to  the  plaintiff.  The  case,  therefore,  does  not  come 
within  the  rule  applicable  to  the  indorsement  and  delivery  of  a 
bill  of  lading;  nor  can  we  perceive  that  it  conges  within  any 
other  ezoeptiim  to  the  general  rule,  which  requiree  an  actual 
deliveiy  to  the  vendee.    Suppose  that  these  goods  had  been 
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coxudgned  to  Wain  himself,  and  that  the  bill  of  lading  had  come 
to  his  hands  after  this  negotiation  with  the  plaintiff.  If,  in  that 
ease,  a  third  person  had  purchased  the  goods  of  Wain  for  a  tsI- 
nable  consideration  and  without  notice  of  any  prior  couTej- 
ance,  and  had  taken  the  bill  of  lading  indorsed  bj  Wain,  it 
would  not,  we  think,  be  doubted  that  he  would  hold  the  goods 
against  the  plaintiff.  If  so,  it  shows  that  the  property  was  not 
absolutely  and  entirely  transferred  from  Wain  to  the  plaintiff 
It  might  be  so  as  between  themseWes,  but  not  with  regard  to  a 
subsequent  bona  fide  purchaser  for  a  valuable  consideration, 
and  this  is  the  relation  in  which  the  defendant  now  stands. 

In  the  case  of  Lempriere  t.  Pasley,  2  T.  B*  485,  Syeds,  before 
his  bankruptcy  had  oovenanted,  for  a  valuable  consideration,  to 
assign  and  deliyer  to  the  defendant  some  goods,  which  he  ex* 
pected  on  board  a  certain  ship;  and  he  also  covenanted  that  he 
would  indorse  and  deliver  to  the  defendant  the  bill  of  lading  as 
soon  as  he  should  receive  it;  and  at  the  same  time  he  did  de- 
liver the  policy  and  letters  of  advice  of  the  expected  shipment, 
which  ware  all  the  documents  he  then  had.  After  he  became 
bankrupt  the  bill  of  lading  amved;  and  he  immediately  in- 
dorsed it  to  the  defendant,  who  thereupon  received  the  goods. 
It  was  decided  that  the  defendant  should  hold  them  against  the 
assignees  of  the  bankrupt,  on  the  ground  that  the  assignees 
stood  in  the  place  of  the  bankrupt,  and  took  his  property  sub- 
ject to  all  equitable  liens  to  which  it  was  subject  in  his  hands. 
It  was  not  conteoded  in  the  argument  for  the  defendant  that 
there  was  a  complete  transfer  of  the  properly  before  the  bank- 
ruptcy, but  only  an  equitable  lien  or  interest  in  the  defendant. 

A  commission  of  bankruptcy  has  been  sometimes  called  a 
statute  execution;  but  the  assignees  have  not,  in  all  re^iecia, 
under  the  commission,  the  same  rights  as  a  creditor  by  execu- 
tion, or  in  our  law,  as  attaching  creditor.  Such  a  creditor,  .aa 
before  observed,  is  to  be  considered  as  a  purchaser  for  a  valu- 
able consideration.  And  in  the  argument  for  the  defendant  m 
the  case  last  cited,  it  was  thought  material  to  distinguish  be- 
tween the  rights  of  the  assignees,  and  those  which  would  have 
been  acquired  by  a  creditor  under  an  execution,  or  a  bonajide 
purchaser  under  the  bill  of  lading;  it  being  admitted  that  the* 
latter  persons,  if  they  had  first  got  possession,  without  notice 
of  Padey's  claim,  would  have  held  the  goods  against  him.  In 
the  opinion  of  the  court,  also,  the  same  distinction  is  noticed^ 
and  it  is  admitted  that  such  a  purchaser,  having  obtained  pos- 
session, would  told  against  Pasley,  although  the  assigneea  could 
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not.  The  point  dedded  in  that  cftse  depended  on  the  English 
hftnkmpt  Liws,  and  therefore  does  not  affect  the  question  now 
before  ns;  but  the  course  of  reasoning,  and  the  opinions  ex- 
pressed in  it,  tend  strongly  to  confirm  the  opinion  which  we 
baTe  adopted  in  the  present  case. 
Plaintiff  nonsuited. 


"As  between  two  bona  JkU  parahMen  of  the  Mane  chattelBy  he  who  fixit 
dfatains  delivery  and  poesMiion  of  them  has  the  better  title  against  the  other, 
Botwithataading  the  oontraot  of  sale  of  the  latter  with  the  vendor  may  have 
been  prior  in  point  of  time  to  that  of  the  f onner.  This  pxinciple  waa  reoog- 
niaed  and  adopted  by  thia  oonrt  on  full  consideration  in  Lat^fear  y.  Sunmert 
17  Maas.  110,  and  haa  been  often  a£Srmed  by  Babaeqnent  decisions:"  Braum  v. 
Paeroe,97Maa8.48.  Andin7%anM{a»y.Biie;^U4Id.  118,Amee,J.,8ay8:  "In 
orderthat  a  sale  of  peraonal  property  should  go  into  f nil  effisot^  so  that  it  cannot 
be  defeated  or  set  aside  in  favor  of  asnbaeqnent  bonajide  pnrohaserof  the  same 
property,  it  is  neoessazy  that  the  first  purchaser  should  ahow  that  he  had 
perfected  his  title  by  having  had  aetoal  delivery  of  it  to  himself,  or  by  some- 
thing equivalent  thereto:  La^feoMr  v.  StrnmeTf  17  MaasL  110;  Parwn$y,  Dick' 
iMsoa,  11  Fiok.  352;  Padsard  v.  Wood,  4  Gray,  807;  Veazie  v.  BomerJ^,  ft 


T^irtber  oases  iqpoii  this  aobject  will  be  loond  in  the  note  to  Lamb  v.  Jh^ 
ramt,  7  Am.  Dee.  8L 


PaOKABD   t;.  BlOHARDSON. 

[lTllAaB.199.] 

HsMoaAsnuii,— A  promise  to  pay  the  debt  of  another,  in  wilt- 
ing and  signed  by  the  party  to  be  charged,  is  a  saffldent  compliance 
with  the  ststate  of  fraods,  without  any  recital  in  the  writiz^  of  the  con* 
sidorslion  upcn  which  the  promise  is  founded. 

AssuMPStr  by  the  indorsee  of  a  promissory  note,  made  by  the 
Sionj  Brook  Mannfactnriog  Company,  of  which  the  defendants 
were  members,  signed  by  Henry  Fiske,  their  agent,  payable  to 
one  Asa  Kingsbury,  or  order.  The  plaintiff  declared  upon  the 
following  writing,  signed  by  the  defendants,  upon  the  back  of 
the  note:  **  We  acknowledge  ourselves  to  be  holden  as  surety 
for  the  payment  of  the  within  note."  Usury  was  set  up  as  a 
defense,  and  Fiske  called  to  prove  it;  but  being  objected  to,  he 
was  rejected.  The  counsel  for  the  defendant  also  objected  to 
the  proof  of  consideration  for  the  guaranty  by  oral  testimony, 
and  contended  that  as  no  consideration  was  stated  in  the  writ- 
ing, the  promise  was  within  the  statute  of  frauds,  and  Toid. 
The  points  were  decided  against  the  defendants  by  the  chief 
justice  before  the  caose  was  tried  on  the  general  issue. 
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Sumner t  for  the  defendants,  relied  upon  the  oases  of  Wain  t. 
WarUers,  6  East,  10;  ^ferton  t.  Hatffiem,  6  Id.  807;  Siadt  y. 
LiU,  9  Id.  817;  Sears  y.  BHnk,  8  Johns.  210  [8  Am.  Deo.  476]; 
and  Leonard  ▼.  Vredenburgh,  8  Id.  29  [6  Am.  Deo.  817]. 

W^)8ter  and  Morey,  conJtra. 

By  Oonrt,  Pabkkb,  0.  J.  [After  stating' that  the  witness  Fiske 
had  been  properly  rejeoted.]  The  other  question  presented  by 
this  case  is  of  a  more  embarrassing  nature;  not  so  much  on  ac- 
count of  any  intrinsic  difficulty  in  construing  the  statute  out  of 
which  the  question  arises,  as  from  an  unwillingness  to  differ 
from  the  high  authorities  who  haye  adopted  a  construction, 
which,  after  mature  deliberation,  we  think,  is  not  warranted  by 
the  statute  itself,  or  any  practical  exposition  which  has  been 
giyen  to  it  since  it  was  enacted,  until  the  case  of  Wain  t«  Warlr 
ters  was  decided  in  the  year  1804. 

The  case  as  stated  in  the  declaration,  and  as  it  was  made  out 
in  proof,  would  admit  of  our  ayoiding  the  naked  question  pre- 
sented by  the  report.  For  the  plaintiff  haying  made  an  attach- 
ment of  property  belonging  to  the  company,  and  haying  relin- 
quished that  attachment  upon  receiying  the  guaranty  of  the 
defendants  according  to  most  of  the  authorities,  the  promise 
would  not  be  within  the  statute;  there  being  a  new  considera- 
tion between  the  new  contracting  parties,  sufficient  to  maintain 
the  promise  without  writing.  But  as  the  question  is  now  fairly 
presented  to  us,  and  has  been  ably  argued,  and  as  it  often 
arises  at  nisi  privs^  we  think  it  best  to  giye  our  reasons  for  de- 
ciding that  a  promise  to  pay  the  debt  of  another,  in  writing, 
and  signed  by  the  party  intending  to  be  bound,  is  a  sufficient 
oompliance  with  the  statute,  without  any  recital  in  the  writing 
of  the  consideration  upon  which  the  promise  is  founded. 

The  original  promise  is  by  the  Stony  Brook  Mannfactniing 
Oompany  by  a  note  payable  on  demand.  After  the  making  of 
the  note,  and  after  it  was  indorsed  to  the  present  plaintiff,  the 
defendants  seyerally  signed  their  names  on  the  back,  and  oyer 
their  signatures  were  written  these  words:  ''  We  acknowledge 
ourselyes  holden  as  surety  for  the  payment  of  the  within  note." 
The  consideration  existing  was,  that  these  defendants  were 
members  of  the  company  which  made  the  note,  and  that  a  suit 
which  had  been  commenced  was  stopped  by  the  plaintiff  at  their 
request.  But  this  consideration  was  proyed  by  parol,  and  the 
writing  acknowledges  no  consideration  whateyer. 

It  is  somewhat  remarkable,  that  a  statute  which  has  so  im- 
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poriant  a  bearing  upon  contaraots  in  daily  use,  should  haye  re« 
mained  without  the  construotion  recently  given  to  it,  from  the 
time  of  its  enactment,  which  was  in  the  29  Car.  U.  to  the  year 
1804,  when  the  case  of  Wain  y.  Warllen  was  decided.  That  it 
did  so  remain  will  appear  from  the  circumstances,  that  neither 
the  counsel,  in  arguing  that  case,  nor  the  court,  in  deciding  it, 
refer  to  any  pre-existing  case  in  support  of  their  doctrine;  a 
doctrine  which,  when  announced,  excited  much  surprise  both  in 
England  and  in  this  country. 

Our  proyincial  act  was  passed  in  the  year  1692,  and  continued 
in  force  until  the  year  1788,  when  it  was  superseded  by  the  stat- 
ute of  the  commonwealth,  which,  as  well  as  the  provincial  act, 
is  similar  in  substance,  and,  except  in  one  instance  where  the 
sense  is  not  altered,  is  copied  verbatim  from  the  English  statute. 
So  that  we  have  had  the  statute  in  operation  more  than  a 
century,  within  which  period  innumerable  collateral  engage- 
ments haye  been  made,  and  it  has  neyer,  until  within  a  few 
years,  as  far  as  we  can  ascertain,  been  doubted,  that  if  one  man 
for  a  sufficient  consideration  deliberately  signed  his  name  to  a 
promise  to  pay  the  debt  of  another,  he  would  be  bound  by  it, 
although  no  consideration  whatever  was  mentioned  in  the 
writing  which  he  signed.  Although  some  consideration  must 
exist  to  give  validity  to  such  a  promise,  it  is  generally  of  a 
nature  not  to  be  disputed;  and  if  disputed,  has  been  proved  by 
parol  testimony.  The  consideration  need  not  be  for  the  benefit 
of  the  party  maldng  the  promise,  and  it  seldom  is  for  his 
benefit;  forbearance  to  sue  or  the  surceasing  of  a  suit  being 
most  frequently  the  consideration  of  such  undertakings,  and 
these  being  altogether  for  the  benefit  of  the  original  debtor. 
This  being  the  case  it  would  seldom,  if  ever,  enter  into  the 
imaginations  of  the  parties  to  such  a  contract  that,  unless  the 
motives  and  considerations  which  led  to  it  were  put  down  in 
writing,  the  engagement  was  void. 

Having  made  these  preliminary  remarks  I  shall  proceed  to 
consider  the  statute,  and  what  is  its  most  obvious  construction, 
without  reference  to  decided  cases,  and  then  take  a  view  of  the 
decisions  which  have  been  had  upon  it,  both  in  England  and  in 
this  countiy.  The  first  section  of  our  statute  of  1788,  c.  16, 
conesponds,  as  has  been  observed,  exactly  with  the  fourth  sec- 
tion of  the  statute  of  29  Car.  IE.  Exclusive  of  other  subjects 
provided  for  in  the  same  section  it  enacts:  '^  That  no  action  shall 
be  brought  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default  or  misdoings  of  another 
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person,  onlees  the  agreement  upon  which  such  aetion  shall  be 
brought,  or  some  memorandum  or  note  thereof  shall  be  in 
writing,  and  signed  bj  the  party  to  be  chaiged  therewith,  or 
some  person  thereunto  hj  him  lawfully  authorised/' 

The  obyious  purpose  of  the  legislature  would  seem  to  be  to 
protect  men  from  hasty  and  inconsiderate  engagements,  they 
receiTing  no  beneficial  consideration,  and  against  a  misoonstnus 
tion  of  their  words  by  the  testimony  of  witnesses,  who  would 
generally  be  in  the  employment  and  under  the  influence  of  the 
party  wishing  to  avail  himself  of  such  engagements.  To  re- 
moYC  this  mischief,  the  promise  or  engagement  shall  be  in  writ- 
ing and  signed,  in  order  that  it  may  be  a  deliberate  act,  instead 
of  the  effect  of  a  sudden  impulse,  and  may  be  certain  in  its 
proof,  instead  of  depending  upon  the  loose  memory  or  biased 
recollection  of  a  witness.  The  agreement  shall  be  in  writing — 
what  agreement?  The  agreement  to  pay  a  debt  which  he  is 
under  no  moral  or  legal  obligation  to  pay,  but  which  he  shall 
be  held  to  pay  if  he  agrees  to  do  it  and  signs  such  agreement 
This  appears  to  be  the  whole  object  and  design  of  the  legisla- 
ture; and  this  is  effected  without  a  formal  recognition  of  a  con- 
sideration, which,  after  all,  is  more  of  a  technical  requisition 
than  a  substantial  ingredient  in  this  sort  of  contiactB.  And  it 
would  seem,  further,  that  the  legislature  chose  to  prevent  an 
inference  that  the  whole  contract  or  agreement  must  be  in  writ- 
ing, for  it  is  provided  that  some  memorandum  or  note  thereof 
in  writing  shall  be  sufficient.  What  is  this  but  to  say  that  if  it 
appears  by  a  writteii  memorandum  or  note^  signed  by  the  party, 
that  he  intended  to  become  answerable  for  the  debt  of  another, 
he  shall  be  bound,  otherwise  not?  How,  then,  is  it  possible, 
with  these  expressions  in  the  statute,  to  insist  upon  a  formal 
agreement,  containing  all  the  motires  or  inducements  which  in- 
fluenced the  party  to  become  bound  ?  Tet  such  is  the  decision 
of  the  court  of  king's  bench  in  the  case  of  Wain  v.  WarUen. 

But  in  a  case  happening  in  the  same  court  a  short  time  after- 
wards, on  another  section  of  the  same  statute,  a  different  con- 
struction is  adopted.  By  the  seventeenth  section  of  the  British 
statute,  and  the  second  section  of  our  own,  it  is  provided  '*  that 
no  contract  for  the  ssle  of  any  goods,  vnures,  or  merchandise, 
for  the  price  of  ten  pounds  or  more,  shall  be  allowed  to  be 
good,  except  the  purchaser  shall  accept  part  of  the  goods  so 
sold,  and  actually  receive  the  same,  or  give  something  in  earn- 
est to  bind  the  bargain,  or  in  part  payment,  or  that  some  note 
or  memorandum  in  writing  of  the  bargain  be  made  and  ei^fned 
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hj  the  pariieB  to  be  charged  with  saoh  oontract,  or  their  agents 
thereimto  Liwfully  authorized."  Tet  in  the  case  of  Egerion  t. 
Mathews  it  was  decided  that  a  memorandum,  containing  only 
one  side  of  the  bargain,  and  without  any  consideraiion  ex- 
pressed, was  sufficient.  When  this  case  came  before  Lord 
Ellenborough,  at  niai  prius,  he  thought  it  goTomed  by  the  case 
of  Wain  t.  Warlters;  and  it  is  certainly  difficult  to  perceire  a 
difference  between  the  two  cases. 

If  the  word  agreement  imports  a  mutual  act  of  two  parties, 
sorely  the  word  bargain  is  not  less  significatiTC  of  the  consent 
of  two.  In  a  popular  sense,  the  former  word  is  frequently  used 
as  declaring  the  engagement  of  one  only.  A  man  may  agree 
to  pay  money,  or  to  perform  some  other  act;  and  the  word  is 
then  used  syuonymously  with  promise  or  engage.  But  the 
word  bargain  is  seldom  used,  unless  to  express  a  mutual  con- 
tract or  undertaking.  If,  then,  the  technical  meaning  of  the 
word  agreement  made  it  necessary  to  insert  the  consideration 
in  a  collateral  promise  to  pay,  why  not  the  word  bargain  also, 
•s  Lord  Ellenborough  at  first  supposed  ?  But  the  court.  Lord 
Ellenborough  consenting,  oYcrruled  the  decision  at  nisi  priius^ 
and  decided  that  a  contract  for  the  sale  of  goods  was  valid, 
without  any  consideration  expressed  in  the  contract.  There 
are  certainly  grounds  to  suppose  that  some  doubts  began  to  be 
entertained  of  the  correctness  of  the  decision  in  Wain  y.  Warllera. 
We  cannot  otherwise  account  for  the  unwillingness  to  apply 
the  same  principle  to  the  case  of  J^erkm  t.  MaUhews;  and  we 
shall  see  hereafter  that  there  was  considerable  cause  for  the 
«aiirt  of  king's  bench  to  hesitate  before  they  applied  the  rule  to 
other  cases. 

The  import  of  the  word  agreement  forms  the  principal,  if  not 
the  only,  ground  of  argument  in  favor  of  the  doctrine;  and 
because  the  word  bargain  is  used  in  the  scTenteenth  section, 
instead  of  the  word  agreement,  the  law  is  different.  Well  might 
Chief  Justice  Parsons  say,  as  he  did  in  the  case  of  Huni  r. 
Adams,  when  the  two  cases  of  Wain  t.  Warliers  and  Effertan  t. 
MaUkem  were  incidentally  brought  before  him:  ^' These  two 
decisions  are  not  easily  to  be  reconciled.  A  bargain  is  a  con- 
limet  or  agreement  between  two  parties,  the  one  to  sell  goods 
or  lands,  and  the  other  to  buy  them.  A  contract  of  this  sort  is 
void  in  law,  unless  made  on  sufficient  consideration.  And  the 
oonsidsration  of  a  bargain  seems  to  be  as  necessary  a  part  of  it 
as  of  any  other  contract  or  agreement;  and  there  is  the  same 
danger  of  perjury  in  proving  the  consideration  of  a  bargain  by 
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parol  as  of.  anj  oilier  agreement.  But  if  the  word  agiBement 
may  be  understood  in  the  popular  sense  as  not  necessaiilj  in* 
eluding  the  consideration  for  it,  we  may  approTe  of  the  decision 
in  the  latter  case,  while  we  may  doubt  as  to  the  former  case." 

But  admitting  the  case  of  Wain  t.  WarUera  to  hare  been  re- 
oeiyed  in  England  as  giving  the  true  construction  of  the  statute, 
and  that  the  rule  is  well  settled  in  that  country,  which,  it  will 
be  seen  presently,  is  far  from  being  the  case,  it  does  not  neces- 
sarily follow  that  it  should  be  adhered  to  here.  The  decision 
took  place  long  since  our  revolution,  and  can  therefore  be  re- 
garded only  as  the  opinion  of  great  and  learned  men,  not  as  an 
authority.  We  are  to  consider  what  has  been  the  practical 
construction  in  our  own  country;  and  believing  that  to  have 
been  for  more  than  a  century  different  from  the  rule  so  lately 
adopted  in  England,  it  would  be  too  late  for  us  to  resort  to  the 
etymology  of  a  word  for  the  purpose  of  obtaining  a  new  con- 
struction, and  to  insist  upon  the  legal  import  instead  of  the 
popular  sense  of  terms,  which  the  legislature  are  as  likely  to 
hare  taken  in  the  latter  as  in  the  former  sense.  But  it  should 
be  considered,  in  the  second  place,  that  this  doctrine,  when 
first  promulgated  in  England,  was  not  well  receiTed  by  the. 
profession,  and  that  to  this  day  it  is  doubted  and  questioned 
wheneyer  it  is  advanced.  The  case  of  Wain  v.  Warllen  appears 
to  have  been  concurred  in  by  all  the  judges  of  the  king's  bench,, 
but  never  seems  to  have  been  cited  as  an  authority,  without  an 
apparent  reluctance  in  the  court  to  apply  the  same  rule  to  other 
cases;  and  whenever  it  was  possible,  some  distinction  seems  to 
have  been  sought  out  to  save  the  case  before  the  court  from, 
the  operation  of  the  rule. 

Lord  EUenborough  took  the  lead  in  the  decision,  grounding 
himself  on  the  word  agreement,  and  on  the  known  accuracy  of 
Sir  Matthew  Hale,  who  was  supposed  to  have  drawn  the  stat- 
ute. Mr.  Justice  Lawrence,  on  the  contrary,  entertained 
doubts,  and  thought  the  statute  loosely  penned.  Mr.  Justice 
Le  Blanc  concurred,  but  expressed  a  wish  that  the  statute  had 
not  reached  the  case  of  a  promise  so  as  to  require  the  consider- 
ation to  be  in  writing.  If,  as  Mr.  Justice  Lawrence  thought, 
the  statute  was  loosely  penned,  it  may  be  supposed  the  word 
agreement  was  untechnically  used,  or  used  in  the  popular  sense, 
ia  which  case  it  seems  agreed  that  the  subsequent  words  would 
not  require  that  the  consideration  should  be  in  writing*  The 
same  section  provides  for  the  case  of  an  agreement  in  oonsid-* 
eration  of  marriage  and  of  an  agreement  not  to  be  performed 
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within  a  year.  The  uae  of  the  word  in  these  proyicdons  led  to 
the  adoption  of  the  same  word  in  the  suoceeding  part  of  the 
section  withont  any  intention,  I  apprehend,  of  prescribing  the 
form  in  which  a  promise  in  writing  should  be  drawn  up  to  make 
it  binding. 

I  haTO  already  adverted  to  the  case  of  Egerton  y.  Mdtlhews  as 
departing  from  the  principle  adopted  in  that  of  Wain  y.  Warl^ 
ters.  And  as  late  as  the  year  1816,  in  the  case  of  Ooodman  y. 
Chace,  1  Bam.  &  Aid.  299,  the  case  of  Wain  y.  WarUers  was 
again  brought  before  the  king's  bench.  Chace,  jun.,  was  in  the 
custody  of  an  officer  upon  a  capias  ad  satisfaciendum.  He  ap- 
plied to  the  attorney  of  the  creditor  for  time,  and  in  the  mean- 
while to  be  released.  The  attorney  consented,  provided  Ofaace's 
father  would  sign  a  written  paper  in  the  following  words:  "  I 
do  hereby  undertake  and  agree  to  put  the  aboye  defendant  into 
the  custody  of  the  sheriff  of  H.,  on  or  before  Saturday  next; 
and  in  default  of  my  doing  so,  I  undertake  to  pay  the  damages 
and  costs  for  which  the  said  defendant  has  been  this  day  taken 
in  execution  by  the  said  sheriff,  at  the  suit  of  the  aboye-named 
plaintiff.'*  The  case  of  Wain  y.  WarUers  was  cited  to  show  that 
the  agreement  was  yoid  because  no  consideration  was  expressed 
in  it.  The  counsel  for  the  plaintiff  denied  the  case  to  be  law. 
Lord  EUenborough  said:  "  It  would  be  yery  desirable  to  haye 
a  further  examination  into  the  decisions  on  the  other  side  of  the 
hall,  where  these  cases  more  frequently  occur  than  here,  in  or- 
der that  we  may  more  clearly  ascertain  what  the  practice  is 
there/'  and  for  this  puij>ose  a  second  argument  was  ordered. 
But  afterwards  the  court  declared  that  it  was  not  necessary  to 
hear  counsel,  as  this  was  a  case  clearly  not  within  the  statute, 
it  being  an  original  undertaking  of  the  defendant  Chace,  sen. 
No  doubt  this  decision  was  right;  but  the  case  is  cited  to  show 
that  counsel  were  allowed  to  deny  the  authority  of  Wain  y. 
WarUers,  and  that  the  court  hesitated  so  far  as  to  order  a  sec- 
ond argument.  There  is  strong  reason  to  believe  that  the  de« 
eiaion  would  have  been  oyerruled  if  the  case  then  before  the 
court  had  not  been  settled  upon  another  principle. 

In  chancexy,  the  doctrine  was  not  at  all  well  receiyed.  In 
the  caae  of  a  petition  to  be  allowed  to  prove  a  debt  which  waa 
guaranteed  against  the  guarantor,  no  consideration  being  ex- 
pressed, the  case  of  Wain  y.  WarUers,  being  cited,  the  counsel 
for  the  petitioner  said  the  decision  of  the  court  of  king's  bench 
in  that  caae  could  not  be  supported.  The  Lord  Chancellor, 
Eldon,  said:  '^  There  is  a  variety  of  authorities  directly  contra- 
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dieting  the  ease  in  the  king's  beneh,  whieh  is  a  most  important 
ease  in  its  consequenees;  for  the  undertaking  of  one  man  for 
the  debt  of  another  does  not  require  a  consideration  moring 
between  themf  14  Yes.  jun.  189.  So,  in  the  case  Eeparle 
Oardom,  6  Id.  286.  Mr.  Bell,  in  support  of  the  petition,  men- 
tioned the  case  of  Wain  v.  Warlien,  as  one  that  could  not  be 
supported.  Lord  Eldon  said:  ''The  first  objection,  Tix.,  that 
which  Wain  v.  WarUers  was  eited  to  support,  is  of  great  import- 
ance. Until  that  case  was  decided  sometime  ago,  I  had  always 
taken  the  law  to  be  clear,  that  if  a  man  agreed  in  writing  to  pay 
the  debt  of  another,  it  was  not  necessary  that  the  consideration 
should  appear  on  the  face  of  the  writing."  This  is  very  strong 
hmguage,  and  yet  probably  every  judge  and  lawyer  in  England 
and  in  this  countiy  would  have  felt  himself  warranted  in  say* 
ing  the  same. 

But  this  is  not  all.   The  common  bench  also  signified  their  dis- 
sent from  this  doctrine,  as  much  as  could  be  done  without  decid- 
ing directly  contraiy  to  it.    The  case  of  Morris  v.  Stacey,  was  for 
the  price  of  shoes  sold  to  another  person.    The  defendant  was 
the  agent,  and  as  such  ordered  the  shoes.    He  proposed  to  give 
bills  drawn  by  Wallis  on  Bromley  indorsed  by  Bums.     He  was 
pressed  to  indorse  them  himself,  but  refused,  saying  he  would 
give  a  letter  of  guaranty,  which  would  be  as  good.    The  letter 
was  in  these  words:  ''I  herewith  send  you  drafts  drawn  by 
Wallis,  accepted  by  Bromley,  and  indorsed  by  Bums;   and 
should  the  bills  not  be  honored  when  due,  I  promise  to  see  that 
they  do  so."    The  counsel  for  the  defendant  cited  the  case  of 
Wain  T.  WarUers,    Gibbs,  0.  J.,  said:  ''It  is  sufficient  if  it  ap- 
pears on  the  face  of  the  letter  that,  in  consideration  the  plaintiff 
would  take  the  notes,  the  defendant  would  indemnify  him. 
The  consideration,  therefore,  is  apparent.    I  do  not  think  it 
aiecessary  in  this  case  to  overrule  the  decision  in  Wain  t.  Wart- 
tiers.    I  think  this  undertaking  binding,  notwithstanding  that 
«ase:"    Holt's  N.  P.  153.    This  was  in  1816,  and  it  may  be 
plainly  inferred  from  what  fell  from  the  chief  justice  that  if  it 
bad  been  necessary  the  case  of  Wain  v.  WarUers  would  have 
been  overruled.    It  was  Tirtually  overruled,  although  not  ex- 
pressly; for  no  consideration  in  truth  appears  in  the  letter. 
The  signer  says,  I  herewith  hand  you  drafts.    This  imports  no 
consideration,  and  it  was  only  from  extrinsic  evidence  that  the 
chief  justice's  notion  of  a  consideration  could  have  been  ob- 
tained.   Anything  seems  to  have  been  caught  at,  to  save  a  case 
(rom  the  operation  of  the  doctrine  in  Wain  v.  WarUers, 
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Such  being  the  repntation  of  that  case  in  EngUmd,  it  snielj 
does  not  present  a  yerj  formidable  obstacle  to  a  different  con- 
stmetion  of  the  statate  in  this  country;  and  certainly  it  wonld 
not  warrant  ns  in  overmling  what  we  believe  has  been  the  prac- 
tical as  well  as  the  just  construction  in  our  courts  for  so  long  a 
period.  It  is  indeed  desirable  that  statutes  made  for  the  regu- 
lation of  personal  contracts  in  commercial  countries  should  re- 
ceive similar  adjudications  in  all  courts.  But  it  is  better  for 
those  courts  who  may  have  adopted  a  novel  construction,  to 
retrace  their  stejMsi  and  go  back  to  the  old  foundations,  than  that 
others  from  a  spirit  of  comity  should  imitate  them;  for  innova- 
tion in  the  administration  of  justice,  or  in  the  principles  of  ju- 
risprudence, ia  more  to  be  dreaded  than  anywhere  else,  as  it 
tends  to  unsettle  the  minds  of  the  community,  and  to  introduce 
into  the  judicial  tribunals  the  practice  of  legislating,  under  the 
guise  of  declaring  the  law,  which  is  their  proper  function. 

We  have  taken  pains  to  inquire  what  reception  the  doctrine, 
which  we  consider  novel  and  unsound,  has  met  with  in  any  of 
the  courts  of  the  TTnited  States;  and  we  do  not  find  it  has  been 
recognized  anywhere  but  in  New  Tork.  We  are  in  the  habit  of 
showing  great  respect  to  the  decisions  of  the  supreme  court  of 
that  state;  for  that  bench,  ever  since  we  have  been  enabled  to 
judge  of  its  character  by  the  masterly  reports  of  Mr.  Johnson, 
has  been  distinguished  by  great  learning  and  uncommon  legal 
acumen.  If  anything  could  cause  us  to  hesitate  in  pronouncing 
an  opinion  which  we  have  arrived  at  after  mature  deliberation, 
it  would  be  to  find  that  opinion  contradicted  by  a  deliberate  de- 
dflion  of  a  court  we  so  highly  respect.  But  there  are  some  cir- 
cumstances attending  the  decision  upon  this  subject  by  that 
eourt,  which  we  think  may  justly  in  some  measure'  impair  its 
influence  on  our  minds.  The  case  of  Sears  v.  Brink,  in  which 
the  question  first  occurred,  happened  not  a  great  while  after  the 
case  of  Wain  v.  Warlters,  was  first  promulgated  in  this  country. 
The  habitual  veneration  which  the  courts  of  this  country  have 
ever  entertained  for  the  opinions  of  the  great  men  who  succes- 
sively fill  the  seats  of  the  court  of  king's  bench,  would  naturally 
lead  to  the  adoption  of  those  opinions  in  analogous  cases.  The 
judicial  propensity  is  to  repose  upon  authority.  This  propen- 
sity, although  almost  always  useful,  as  it  tends  to  repress  in- 
genious searches  after  novelties  and  distinctions  which,  if  in- 
dulged, would  produce  uncertainty  in  that  science  which,  more 
than  aU  others,  the  public  interest  requires  should  be  fixed  and 
stable,  may  sometimea  lead  to  a  hasty  adoption  of  principles 
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wluch  a  deliberate  inveBtigation  would  prove  tmsoimd.  In  tbia 
case  of  Sears  v.  Brink,  Judge  Van  Ness,  who  delivered  the  opin- 
ion of  the  court,  seems  to  have  relied  more  upon  the  argument 
and  reasoning  of  Lord  Ellenborough,  in  the  case  of  Wain  ▼. 
WarUera,  than  upon  the  resources  of  his  own  mind  for  the  con- 
struction of  the  statute;  and  this  it  would  be  natural  for  any 
judge  to  do  under  the  like  circumstances.  Like  him,  he  resorts 
to  the  etymology  and  technical  import  of  the  term  agreement 
as  the  basis  of  his  construction. 

I  think  it  has  been  shown  that  too  much  stress  was  laid  upon 
this  source  of  argument.  Indeed  I  cannot  but  entertain  the 
belief  that  neither  the  British  parliament,  nor  the  legislature  of 
New  Tork  or  Massachusetts  ever  looked  into  Plowden  or 
Oomyns«  or  any  law  dictionary  to  ascertain  the  force  and  mean- 
ing of  that  term,  as  has  been  done  since  to  make  out  the  con- 
struction of  the  statute.  Sometimes  the  sense  of  an  instru- 
ment or  statute  is  lost  by  looking  too  deep  for  it;  as  men  have 
been  known  to  impoverish  themselves  by  digging  into  the 
bowels  of  the  earth  for  riches  which  they  would  have  obtained 
with  less  labor  by  working  upon  its  surface.  Not  that  I  am  dis- 
posed to  treat  with  disrespect  the  labors  and  researches  of 
patient  and  learned  jurists  in  ancient  or  modern  times.  Cer- 
tainly the  science  of  the  law  requires  such  investigations^  but  as 
in  other  sciences,  the  object  of  pursuit  has  been  sometimes  lost, 
by  reason  of  its  being  thought  at  a  distance,  when  all  the  time 
it  has  been  near.  Another  thing  is  worthy  of  remark,  viz. ,  that 
it  is  probable  that  neither  the  court,  nor  ihe  counsel,  when  the 
case  of  Sears  v.  Brink  was  discussed,  knew  that  the  case  of 
Wain  V.  WarUere  was  a  suspended  case  in  England,  for  neither 
of  them  advert  to  any  of  the  cases  in  which  the  doctrine  has 
been  doubted.  Indeed  the  strongest  of  those  cases  have  been 
passed  upon  since  the  case  of  Sears  v.  Brink.  The  case  of  Wain 
V.  WarUers  at  that  time  stood  in  New  York  unquestioned,  and, 
therefore,  came  with  great  force  upon  the  minds  of  the  bench 
and  bar. 

But  afterwards,  in  the  case  of  Leonard  v.  Vredev^rgh,  the 
question  was  again  presented  to  the  New  York  Court,  and  Chief 
Justice  Kent  bestowed  the  attention  of  his  powerful  mind  upon 
it.  I  do  not  understand  him  as  approving  the  doctrine.  On 
the  contrary,  in  reference  to  the  cases  of  Wain  v.  WarUers  and 
Sears  v.  Brink,  he  says:  ''  I  have  not  been  altogether  satisfied 
with  the  decisions  referred  to."  He  then  discovers,  what  did 
not  occur  to  him  at  the  trial  of  the  action,  that  it  admitted  of  a 
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distinction  from  those  ti^o  cases,  and  thetefoxe  says:  ''The 
present  motion  can  be  detennined  in  favor  of  the  plaintiff,  with- 
out disturbing  them."  He  then  proceeds  to  make  an  ingenious 
and,  I  think,  a  just  classification  of  the  cases  which  have 
generally  been  thought  to  come  within  the  statute. 

His  first  class  is,  where  credit  has  been  given  upon  the  pre- 
vious  agreement  of  a  third  party  to  pay  or  guarantee  payment 
for  goods  which  shall  be  delivered.  This  he  calls  a  collateral 
engagement  within  the  statute,  but  no  proof  of  consideration 
neoessaiy,  except  the  debt  which  is  created.  The  collateral 
undertaking  in  such  case  is  the  essential  ground  of  the  credit 
given,  and  the  case  of  a  surety  or  guarantor  of  a  contract  sub- 
scribing at  the  same  time  with  the  principal,  is  within  this  class: 
Sunt  V.  Adams,  5  Mass.  358  {4  Am.  Deo.  68],  and  Stadi  v.  LiU, 
9  East,  348.  The  second  class  is,  where  the  collateral  security 
is  subsequent  to  the  creation  of  the  debt,  and  not  the  induce- 
ment to  it.  Here  a  further  consideration  must  be  proved,  such, 
I  suppose,  as  forbearing  to  sue,  or  the  surceasing  of  a  suit. 
And  the  third  dsss  is,  when  the  promise  to  pay  the  debt  of 
another  arises  out  of  some  new  consideration  of  benefit  or  harm, 
moving  between  the  new  contracting  parties.  Such  is  the  case 
when  the  creditor  gives  up  some  lien  or  attachment,  in  conse- 
quence of  the  promise  of  the  third  party  to  pay  the  debt.  This 
latter  class  he  considers  an  original  undertaking,  capable  of 
being  proved  by  parol  as  not  coming  within  the  statute;  and 
this  agrees  with  the  English  doctrine,  as  settled  in  the  case  of 
WUUama  v.  Leper,  3  Burr.  1886. 

Now,  it  is  a  little  remarkable,  that,  in  giving  so  minutely  the 
qualities  of  these  different  classes  of  contracts,  and  in  adverting 
to  Wain  v.  Warlters,  as  coming  within  the  second  class,  nothing 
is  said  from  which  the  necessity  of  having  the  consideration  as 
well  as  the  promise  in  writing,  can  be  inferred.  All  the  infer- 
ence which  can  be  fairly  made  is  that  such  a  promise  must  have 
a  new  consideration  proved.  But  the  kind  of  proof  is  left  unde- 
cided, and  the  case  before  the  court  was  determined  to  be  within 
the  third  dass,  which  required  no  proof  of  a  distinct  considera- 
tion. There  was  therefore  no  necessity  of  ''  disturbing  the 
cases  which  had  been  decided,"  and  with  which  the  learned 
chief  justice  ''was  not  altogether  satisfied."  But  if  the  word 
agreement  in  the  statute  is  to  be  referred  to  collateral  promises, 
as  was  determined  in  the  cases  of  Sears  v.  Brink  and  Wain  v. 
WarUers,  it  is  not  easy  to  see  why  the  first  class  of  cases,  any 
jnore  than  the  second,  should  be  excluded  from  the  operation 
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of  the  rule.    There  must  be  a  oonsideraiion.    This  is  admitted 
on  all  hands.    The  only  question  is  about  the  mode  of  pxoof  • 

When  a  man,  for  his  own  debt,  makes  a  promissory  note,  not 
negotiable,  and  a  third  parly  puts  his  name  on  the  back  of  the 
note,  this  is  to  be  considered  a  promise  to  pay  the  debt  of 
another^  and  he  may  be  sued  either  as  a  surety  or  guarantor. 
If  he  is  considered  a  surety,  according  to  our  case  of  Sunt  v. 
Adams,  he  is  viewed  as  an  original  promisor;  and  no  other  evi- 
dence of  consideration  would  be  required  than  against  the 
principal  in  the  note.  But  no  man  can  be  held  on  such  a 
promise,  unless  it  be  in  writing  and  signed  by  him.  So  thajb 
the  case  is  within  the  statute;  and  yet  whatever  consideration 
moved  to  the  undertaking  may  be  proved  by  parol,  according  to 
our  law,  and  to  the  case  of  Leonard  v.  Vredenburgh. 

Suppose  a  promissory  note  given  by  A.  to  B.,  payable  in  sixty 
days,  expressly  in  consideration  of  a  preexisting  debt;  and  0. 
at  the  same  time  writes  on  the  back,  "  I  promise  to  pay  the  con- 
tents of  the  within  note  in  ninety  days,  if  A.  does  not  pay  it 
according  to  its  tenor,  demand  being  made  upon  A.  when  it 
faUs  due,  and  notice  given  to  me  of  non-payment."  This  is 
certainly  a  promise  to  pay  the  debt  of  A.  No  consideration  is 
expressed,  and  yet  the  consideration  is  the  credit  given  to  A. 
It  comes  within  the  statute;  for  such  a  promise  would  be  void 
unless  in  writing.  But  this  agreement  would  be  within  Chief 
Justice  Kent's  first  class  of  cases,  in  which  the  consideration 
may  be  proved  by  parol.  All  the  mischief  supposed  to  be  pro- 
vided against  by  the  statute  would  exist  in  the  case  put  as  much 
as  if  the  collateral  undertaker  had  signed  his  name  the  day  after 
the  original  promise;  which  would  bring  the  promise  within  the 
second  class  of  cases  supposed  by  Chief  Justice  Kent  to  be  gov- 
erned by  the  case  of  Wain  v.  Warltera. 

This  important  question  came  before  the  supreme  court  of  the 
United  States  in  the  case  of  VioleU  v.  PaUon,  5  Cranch,  142. 
The  case  was  from  Virginia,  and  arose  on  their  statute  of  frauds, 
which  is  like  ours  and  the  English  statute,  except  that  it  pro- . 
vides  that  the  undertaking  shall  be  void  unless  the  promise  or 
agreement  shall  be  in  writing  and  signed  by  the  parly,  etc 
Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court, 
considers  the  variance  from  the  English  statute  so  essential  that 
the  doctrine  in  the  case  of  Wain  v.  Warliers  does  not  apply.  It 
is  worthy  of  remark  that  the  words  of  the  Virginia  statute  are 
precisely  what  Mr.  Justice  Le  Blanc  said  in  the  case  of  Wain  v. 
WarUen  he  wished  the  English  statute  had  been.    There  most, 
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be  a  conaideration  to  a  pxomise  as  well  as  io  an  agreement,  and 
if  tbe  intention  of  the  legislatoxe  was  that  the  consideration  of 
an  agreement  should  be  in  writing,  there  seems  to  be  no  reason 
of  policy  why  a  different  principle  shonld  be  applied  to  a  prom- 
ise. For  the  ctiIs  to  be  remedied  by  the  statate  are  as  great  in 
one  case  as  in  the  other,  it  being  as  easy  to  set  up  the  consid- 
eration of  a  promise  by  pezjoiy  as  the  consideration  of  an  agree- 
ment. The  case  of  Bundl  v.  Clark,  3  Dall.  415,  was  referred  to 
by  the  counsel  for  the  defendants,  as  deciding  that  the  consid- 
eration of  a  promise  to  pay  the  debt  of  another  must  be  in 
writing.  But  we  ha?e  looked  into  that  case,  and  do  not  find  it 
to  be  so.  Letters  were  relied  upon  to  prove  that  the  defendants 
promised  to  gnanmtee  certain  bills  of  exchange,  but  the  lettera 
did  not  prove  the  fact.  Parol  evidence  was  admitted  at  the 
drcnit  court,  to  ^x>ve  that  a  promise  was  really  intended  1^ 
the  letters;  but  the  supreme  court  reversed  the  decision,  on  the* 
gnnind  that  by  the  statute  the  whole  agreement,  that  is,  the 
whole  promise,  was  required  to  be  in  writing,  and  this  was  cer- 
tainly coxreot.    Nothing  was  said  about  the  consideration. 

We  have  not  been  able  to  find  that  any  judicial  decision  has 
tiiken  place  upon  the  statute  of  frauds,  etc.,  in  any  other  court 
within  the  United  States  than  those  alluded  to.  In  a  note,> 
however^  to  the  case  of  Wain  v.  WarUen^  in  the  Oonnecticut 
edition  of  East's  Beports,  by  Mr.  I>ay,  an  elaborate  examina- 
tion of  the  doctrine  is  given  by  their  late  chief  justice.  Swift.  • 
In  his  argument  he  has  gone  into  a  profound  investigation  of: 
the  legal  meaning  of  the  word  agreement,  in  order  to  meet  the> 
principal  aigument  of  Locd  EUenborough;  and.  he  concludes 
irith  a  decided  disapprobation  of  the  doctrine  laid  down  by  the 
court  of  king's  bench. 

With  iiespect  to  our  own  court,  whenever  the  case  of  Wain  v..> 
WastUen  has  been  cited,  it  has  been  treated  as  doubtful,  and  has . 
never  been  recognized  as  Jaw.    I  have  already  cited  the  obeer-- 
vations  of  Ohief  Justice  Parsons  upon  it,  in  the  case  of  Ewrd  v. 
AdasM;  and  there  is  no  doubt,  from  what  fell  from  that  great: 
man  upon  that  occasion,  that  had  the  case  before  him  required 
it,  he  would  have  saved  us  the  trouble  of  this  elaborate  exam- 
ination.   The  case  of  UUn  v.  Kittredge,  7  Mass.  283,  was  de- 
cided in  direct  opposition  to  the  principle  contended  for  by  the 
defendanta  in  this  action;  although  the  cases  of  Wain  v.  WarUen,  \ 
and  Sean  v.  Brink  were  cited  and  urged  by  the  able  and  learned 
counsel  for  the  defendant    Indeed,  the  court  in  the  case  re- 
ferred to  went  far  beyond  what  is  neoessaiy  to  support  the 
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action  now  before  os.  For  the  indorBement  of  Eiitredge  was 
in  blank  upon  a  pre-exiating  note,  to  whioh  he  was  not  a  party; 
and  the  plaintiff  was  permitted,  not  only  to  prove  by  parol  the 
oonaideration,  bat  to  insert  the  words  of  a  guaranty  over  the 
name  of  Eittredge,  upon  proof  that  he  declared  his  signature 
as  good,  for  the  parpose  intended,  as  if  anything  had  been 
written  over  it. 

Upon  this  review  of  the  cases  which  have  arisen  in  this 
country  and  in  England  upon  this  important  subject,  we  are 
relieved  from  any  imputation  of  disrespect  towards  the  courts 
of  king's  bench  or  of  New  York,  in  declining  to  adopt  the  con- 
struction which  they  have  given  to  this  statute.  We  find  the 
case  of  Wain  v.  WarUers  to  have  been  received  with  doubt  and 
hesitation,  by  the  tribunals  of  the  same  country  in  which  it  was 
decided;  and  the  case  of  Sears  v.  Brink  has  not  been  fully  rec- 
ognized in  any  case  arising  subsequently  in  New  York;  thai  in 
the  supreme  court  of  the  United  States,  the  doctrine  was 
doubted  and  the  application  of  it  avoided;  that  in  Connecticut, 
an  eminent  jurist  has  borne  testimony  against  it;  that  in  our 
own  state,  a  judge  of  the  first  eminence  has  spoken  of  it  un- 
favorably;  and  that  one  case  has  been  decided  in  direct  oppo- 
sition to  it. 

We  are  not,  therefore,  overruling  a  settled  principle,  or  in- 
troducing a  new  construction,  in  refusing  to  yield  to  this 
doctrine,  but  are  merely  vindicating  what  we  believe  to  be  the 
true  and  established  construction,  from  the  doubts  brought 
upon  it  by  the  decision  of  the  court  of  king's  bench.  A  con- 
temporaneous is  generally  the  best  construction  of  a  statute. 
It  gives  the  sense  of  a  community  of  the  terms  made  use  of  by 
a  legislature.  If  there  is  ambiguity  in  the  language,  the  un- 
derstanding and  application  of  it,  when  the  statute  first  comes 
into  operation,  sanctioned  by  long  acquiescence  on  the  part  of 
the  legislature  and  judicial  tribunals,  is  the  strongest  evidence 
that  it  has  been  righUy  explained  in  practice.  A  construction 
under  such  circumstances  becomes  established  law;  and  after 
it  has  been  acted  upon  for  a  century,  nothing  but  legislative 
power  can  constitutionally  effect  a  change.  We  can  say  with 
Lord  Ellenborongh  that,  until  the  case  of  Wain  v.  WarUers  was 
decided,  "  we  had  always  taken  the  law  to  be  clear  that,  if  a 
man  agreed  in  writing  to  pay  the  debt  of  another,  it  was  not 
necessary  that  the  consideration  should  appear  on  the  face  of 
the  writing;"  and  so  understanding  the  law,  we  have  no  an* 
thority  or  disposition  to  change  it. 
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The  court,  for  the  foregoing  reaaoiie,  are  onanimoosly  of 
opinion  that  the  phuntifTe  aotion  is  well  maintained  by  the 
-writing  dedazed  on,  and  by  the  parol  proof  whioh  was  giTW  to 
support  it. 

Judgment  on  the  verdict. 


By  stotate  in  Minichnrotti,  Gen.  Stat.  p.  527,  it  it  now  provided  that  *'X» 
«bugtt  a  penon  npon  a  ipeGial  promise  to  anewer  for  the  debt»  deCftalti  or 
mitdoingi  of  another,  the  oongideration  of  looh  pvomiae  need  not  be  set  forth 
cor  ezpnned  in  the  writuig  signed  by  the  party  to  be  dhaiged  therewith,  bat 
nay  be  proved  by  any  other  l^gal  evidenoe.** 

See  note  to  Sean  t.  Brmk,  3  Am.  Dea  475. 


Tucker  v.  Welsh. 

P7  Ham.  UO,] 

Idbaohziio  WmnEBa— The  credit  of  a  witnesa  who  haa  testified  orally,  ot 
baa  givvn  a  depoaition,  may  be  impeached  by  ahowing  that  be  haa  made 
a  diflbnnt  statoment  oat  <rfooart,  either  before  or  after  he  haa  given  bis 
testimony;  nor  ii  it  neoeasaiy  that  the  witnesa  ahoold  first  be  aaked  as 
to  anoh  different  statement,  or  that  he  be  present  when  his  credit  is  to 
be  impeached. 

Aaauxparr  npon  an  order  drawn  by  Silaa  Penniman  in  favor 
of  the  plaintiff^  upon  the  defendant,  and  accepted  by  him,  re- 
qneeting  him  to  pay  to  the  plaintifiT  or  his  order,  the  amount 
reoeiTed  on  a  poliqy  of  insurance  placed  in  defendant's  hands 
by  8.  Penniman  for  collection.  It  was  admitted  that  defend- 
ant did  receive  certain  moneys  on  such  policy.  The  defense 
was  that  prior  to  drawing  tiie  order,  8.  Penniman  had,  for  a 
valuable  consideration,  assigned  a  policy  bona  fide  to  8cammel 
Penniman,  his  brother;  that  there  was  no  consideration  for  the 
order,  and  plaintifiT  had  knowledge  of  the  assignment  at  the 
time  the  order  was  made.  To  prove  this,  the  deposition  of  8. 
Penniman  waa  read  in  evidence;  whereupon  plaintifiT  ofiTered  to 
prove  that  8.  Penniman,  subsequent  to  the  deposition,  had 
made  statements  which  showed  that  plaintifiT  had  no  knowledge 
of  the  assignment.  To  rebut  evidence  of  a  consideration  for 
the  assignment,  the  plaintifiT  proved  that  the  notes  given  in 
evidence  of  such  consideration  were  secured  liy  mortgages  of 
8.  Penniman's  property.  There  was  other  testimony  tending 
to  show  that  the  policy  was  assigned  before  it  had  been  placed 
in  defendant's  hand  for  collection;  that  8cammel  was  surety  for 
8.  Penniman  to  a  large  amount,  and  that  the  mortgage  was 
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made  to  secure  a  debt  due  from  Silas  to  the  wife  of  Seammel. 
Yeidiot  for  the  pLuntiff.    Motion  for  a  new  trial. 

PrescoU  and  Band,  for  the  defendant,  upon  the  question  of 
the  admissibility  of  evidence  of  statements  made  at  a  diiferent 
time,  to  impeach  a  witness's  credit,  urged  that  it  was  in  any 
event  necessary  to  first  ask  the  witness  as  to  such  statements, 
to  afford  him  an  opportunily  for  ezplftoation:  Queen's  case,  8 
B.  &  B.  800,  318. 

Webster  and  Aylwin,  conira. 

By  Court,  Pabkib,  0.  J.  We  do  not  find  that  there  is  any 
legal  objection  to  the  admission  of  the  copy  of  the  mortgage 
deed  in  evidence,  even  if  the  exception  had  been  taken  at  ^e 
trial.  The  original  was  not  in  the  possession  of  the  party  pro- 
ducing the  copy,  nor  had  he  any  control  over  it.  The  eaceoutioB 
of  such  a  deed  was  not  denied,  and  the  question  of  title  to  the 
estate  it  purported  to  convey  wfMi  not  in  issue.  It  was  produced 
to  prove  a  collateral  fact,  viz. :  that  property  had  been  conveyed 
to  Scammel  Penniman  as  a  security  or  indemnity  for  debts  or 
liabilities  on  account  of  his  brother  Silas  Penniman.  The  fact 
of  such  a  conveyance  was  not  denied,  and  it  might  have  been 
proved  pnma/ocitf  by  parol,  for  the  purpose  for  which  the  copy 
was  ^sed  at  the  trial. 

As  to  the  admission  of  the  declarations  qf  Silas  Penniman  to 
contradict  his  testimony  in  the  deposition,  it  would  be  running 
counter  to  the  uniform  practice  in  this  court  ever  since  its  prac- 
tice can  be  remembered,  to  have  rejected  that  evidence.  The 
credit  of  a  witness  may  be  impeached  by  showing  that  he  haa 
made  a  different  statement  out  of  court,  either  before  or  after 
he  has  given  his  testimony.  Nothing  is  more  common  than  to 
have  evidence  of  the  conversations  of  a  witness,  tending  to  con- 
tradict his  testimony  upon  the  stand.  It  is  every  day's  practice. 
If  the  principal  vritness  is  present  he  is  called  upon  to  attend; 
and  he  haa  then  an  opportunity  to  explain  or  deny.  If  he  denies 
then  the  credibility  of  the  opposing  testimony  is  to  be  decided 
by  the  jury.  No  lawyer  in  this  commonwealth  can,  I  thinks 
recollect  an  instance  of  an  impeaching  witness  being  stopped 
until  the  other  was  called  up  and  asked  whether  he  had  had 
any  conversation,  with  the  person  about  to  impeach  him,  and 
was  reminded  of  that  conversation. 

The  practice  adopted  in  the  British  House  of  Lords  on  the 
trial  of  the  Qqeen  has  never  been  adopted  in  this  county,  and 
seems  not  to  have  been  very  f aiqiliar  there;  othenm^  it  would 
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hardly  hare  seemed  neoessary  to  have  taken  the  eolemxi  opimon 
of  aU  the  jadgea  of  the  court  of  long's  bench  npon  ihe  question. 
Indeed  the  ntilitj  of  such  a  practice  is  not  rery  obvions*  Wit- 
nesses about  to  be  impeached  are  generally  persons  of  a  donbt- 
fal  or  unknown  character,  and  the  wisdom  of  patting  them 
upon  their  guard  and  enabling  them  to  forestall  an  answer  to 
the  opposing  witness  is  not  Tcry  discernible.  Phillips  lays 
down  no  such  rule  of  eridence;  on  the  contmiy,  he  expressly, 
states  that  a  witness  may  be  impeached  by  proving'that  he  has 
given  a  different  account  of  the  thing,  and  a  letter  written  by 
him  to  this  effect  may  be  used  against  his  testimony,  and  this 
without  asking  him  npon  the  stand  whether  he  had  written 
such  a  letter  or  what  were  the  contents  of  it  Peake  states  thai 
declarations  made  by  a  witness  on  the  same  subject,  oontraiy  to 
what  he  swears  on  the  trial,  may  be  given  in  eyidence  to  im- 
peach his  credit,  and  no  qualification  of  this  doctrine  is  laid 
down:  Peake's  Br.,  sec.  89. 

It  has  been  suggested  that,  admitting  such  evidence  proper 
to  impeach  a  witness  who  is  upon  the  stand,  it  ought  not  to  bs: 
allowed  to  impeach  a  deposition,  the  witness  being  absent  and. 
hating  no  opportunity  to  deny  or  explain.    The  witness  who 
has  testified  npon  the  stand  hears,  it  is  true,  the  evidence  which 
tends  to  impeach  him.  Or  he  may  be  called  back  for  that  pur- 
pose if  he  be  absent;  so  where  the  evidence  goes  to  affect  th»< 
credibility  of  a  deposition,  if  it  b6  material,  the  court  would 
give  time  for  the  principal  witness  to  appear,  or  for  other  depo- 
sitions to  be  taken,  relative  to  the  facts  which  are  proved  to*) 
impeach  him.    It  may  sometimes  be  inconvenient,  but  if  justice  < 
requires  delay  it  would  be  given.    Suppose  a  witness  who  has « 
once  testified  should  afterwan}8  acknowledge  the  falsity  of  his 
statements  and  then  die;  the  pieurty  interested  in  the  testimony 
might,  upon  another  trial,  prove  what  he  had  once  said  upon 
the  stand  under  oath;  and  shall  not  the  other  party  be  permit- 
ted to  prove  that  what  he  said  was  a  falsehood  f 

Whatever  may  be  the  reasons  for  adopting  the  practice  in 
England  of  first  advertising  the  witness  on  what  grounds  he  is 
about  to  be  impeached,  we  are  satisfied  that  such  practice  has 
never  prevailed  here;  and  we  see  no  reason  fgr  introducing  a 
rale  altogether  unknown  to  the  practitioners  in  this  country. 
In  England  it  is  rather  a  matter  of  practice  than  a  rule  of  evi- 
dence, as  would  seem  by  the  opinion  of  the  judges  in  the 
Queen'9  trial.  It  may  date  its  origin  long  since  we  were  bound 
bj  Knglish  la%8,  and  if  so,  would  have  no  force  here,  except  by 
^n. 
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There  being  no  ground  of  objection  to  the  rerdict  on  aoooont 
of  the  admission  of  incompetent  CTidence,  it  remains  to  be  in- 
quired whether  there  is  any  other  cause  for  setting  it  aside. 
The  charge  does  not  seem  to  be  directly  found  fault  with,  and 
yet  it  seems  not  to  have  been  entirely  satisfactory  to  the  defend- 
ant's counsel.  The  jury  were  instructed  that  if  they  belicTed 
from  the  evidence  that  the  plaintiff  had  no  knowledge  of  any 
assignment  of  the  policy,  when  he  received  the  order,  and  that 
the  defendant  did  know  of  it,  but  did  not  communicate  his 
knowledge,  having  accepted  the  order  unconditionally,  he  was 
bound  by  his  acceptance. 

We  are  all  satisfied  that  this  construction  cannot  be  com- 
plained of  by  the  defendant,  the  principle  involved  in  it  being 
as  favorable  for  him  as  the  case  would  admit  of.  The  direction 
goes  upon  the  supposition  that  the  plaintiff,  having  a  fair  de- 
mand against  Silas  Penniman,  who  was  insolvent,  but  who  had 
funds  in  the  hands  of  the  defendant,  received  an  order  upon 
him  for  a  portion  of  those  funds,  in  satisfaction  of  his  demands, 
as  far  as  the  proceeds  would  go;  and  that  the  defendant,  vrith- 
out  any  restriction  in  writing,  or  otherwise,  accepted  the  order 
thus  drawn.  The  inference  which  naturally  presented  itself  to 
the  jury  must  have  been  that  the  funds  were  free  from  any  prior 
lien,  for  a  general  acceptance  could  not  have  been  given  under 
such  circumstances,  without  a  fraudulent  intent  to  conceal  the 
lien  which  is  not  to  be  imagined.  Upon  this  part  of  the  change 
the  turning  point  vrith  the  juiy  was,  whether  the  plaintiff  knew 
or  was  informed  of  the  assignment  of  the  policy,  and  here  the 
evidence  was  positive  in  favor  of  the  defendant,  if  the  testimony 
of  Silas  Penniman  was  accredited.  But  there  were  drcnm- 
stances  in  the  case  which  led  the  jury  to  doubt,  particularly  that 
such  knowledge  in  the  plaintiff  did  not  correspond  with  the 
conduct  of  the  parties  in  drawing  and  receiving  the  order,  and 
the  conversation  of  Penniman  in  presence  of  the  witness  Brooks 
undoubtedly  tended  to  increase  those  doubts,  so  that  the  jury 
finally  disbelieved  Silas  P. 

It  ia  said  the  verdict  is  against  evidence  for  that  the  witness 
ought  to  have  been  believed.  But  the  credit  of  witnesses  lies 
entirely  with  the  juiy,  when  there  are  any  ^ts  or  testimony  in 
the  case  tending  to  impeach  them.  We  cannot  say  that  the 
verdict  is  against  evidence,  so  that  there  cannot  be  a  new  trial. 

Judgment  on  the  verdict. 

Although  this  praotioe  apon  the  oontndiotioii  of  a  witneis  is  loQowad  ia 
ICMMchnaetta  in  Day  V.  iSUdbi^,  14  Allen,  260^  yeitU  UitarpnofciMi^M 
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laid  down  in  IQvaenleal  on  £▼.  860.402.  BefofBOQntndioti]igawitn6«''itii 
goMEBlIy  held  neoenary,  in  the  caae  of  Terbel  Btstementa,  fint  to  aik  him  a« 
to  the  time,  place  and  penon  in^olTed  in  the  sappoaed  contradiction."  And 
his  attention  mna^he  oaUed  to  the  particidar  cixcuDatancea  and  occasions. 
"  This  course  of  proceeding  is  considered  indispensahle  from  a  sense  of 
justice  to  the  witness:"  Id.  This  practice  is  adopted  in  New  York:  Lee  t. 
Okadeejf,  3  Eeyes*  225.  Hmit»  J.,  deUyering  the  opinion  of  the  court,  saying 
thnt  the  witneas  soo^t  to  he  impeached,  shoold  have  his  attention  called  to 
the  matter  npon  whidh  there  was  a  seeming  contradiction,  that  an  oppor- 
tamty  nd^t  he  given  him  "to  snswer  with  his  attention  awakened." 


Patten  v.  Gurnet. 

(17  Mam.  US.] 

SmoBBiinAXioir  ab  to  Ahothxb's  Crxdit.— An  action  may  he  maintained 
liy  eoparfaMra  tigmut  the  members  of  another  firm  for  fdbely  and  fraodn- 
lently  representing  an  insolvent  as  worthy  of  crediti  whereby  the 
plaintiflii  were  indnoed  to  tnut  him  with  goods  which  the  defendants, 
immediately  attached,  with  the  other  property  of  the  insolyent,  in  conse« 
qnenoe  of  whidi  plsintiffii  lost  their  goods. 

Cabb  againBt  def  endants,  partners  in  trade.  The  declaration, 
in  the  first  county  charged  that  defendants  well  knowing  one 
Upton  to  be  insolvent  and  unable  to  pay  the  sum  asked  by 
plaintiff  for  certain  goods  TTpton  desired  to  purchase,  yet  with 
the  intent  thereby  to  piocure  the  plaintifiBa  to  deliver  the  goods 
to  Upton,  that  they  might  then  immediately  attach  the  same  in 
satiflCaction  of  their  demand  against  Upton,  and  with  intent  to 
injure  and  defraud  plaintiffs,  falsely  and  fraudulently  affinned 
to  them  that  Upton  was  a  person  of  good  credit,  property,  and 
able  to  pay  the  worth  of  the  goods,  and  that  they,  defendants, 
would  trust  him  to  any  amount;  that  relying  upon  such  false 
and  fraudulent  representations,  plaintiffs  delivered  the  goods  to 
Upton,  which  defendants  attached,  together  with  other  property . 
of  Upton,  who  was  then  insolvent;  that  defendants  thereby  lost 
their  goods  and  had  been  put  to  much  expense  by  endeavoring, 
without  success,  to  obtain  payment  from  him.  There  were  two 
other  counts  for  the  same  cause  of  action.  Verdict  for  the 
plaintifi.  Motion  in  arrest  of  judgment  on  the  ground  of  mis- 
joindar  of  parties  plaintiff  and  defendant. 

BMnrd  and  H.  H.  Fuller  ^  for  the  defendants. 

WAtier  and  W.  Stmmans,  corUra. 

By  Court,  Pabkse,  0.  J.    [After  a  brief  redtal  of  the  aver- 
flieiits  IB  the  first  count.]    The  facts  thus  stated  must  be  con* 
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flidered  as  proved  to  the  jniy,  and  they  certainly  give  a  right  of 
iiotion.  A  false  and  fraudulent  affirmation  relative  to  the 
oredit  and  ability  of  a  person  to  a  merchant  or  trader,  who  is 
thereby  induced  to  trust  such  person  with  goods,  is  a  sufficient 
ground  of  action,  although  there  may  have  been  no  dishonest 
purpose  of  appropriating  the  goods  to  the  use  of  the  party  giv- 
ing the  recommendation,  or  in  any  other  way  deriving  a  benefit 
from  the  fraud.  This  was  settled  in  the  case  of  Padey  v. 
lyeeman,  3  T.  B.  51;  and  in  the  case  of  Eyre  v.  Duntfard,  1 
East,  808.  And  this  is  known  to  be  the  settled  law  in  this 
countiy.  The  case  before  us  is  of  a  more  decisive  nature  than 
either  of  those  referred  to,  and  according  to  the  facts  alleged 
and  supposed  to  be  proved,  would  support  an  indictment  for  a 
4X>Dspiracy  to  cheat,  the  goods  of  the  plaintiff  having  been  ob» 
tained  through  false  pretenses.  The  gist  of  this  action  is  there- 
fore the  fraud  practiced  upon  the  plaintiffs,  and  the  affimuition 
stated  in  the  connt  is  the  means  or  pretense  by  which  the  fraud 
was  effected. 

This  view  of  the  subject  affords  an  answer  to  both  the  objec- 
tions which  have  been  made  to  the  verdict.  For  two  persons, 
who  have  been  defrauded  of  property  of  which  they  are  joint 
owners,  may  undoubtedly  join  in  an  action  of  the  case  for  their 
damages;  and  two  persons,  joining  together  in  the  commission 
of  a  fraud,  may  undoubtedly  be  sued  together  in  such  action. 
But  as  the  objections  have  gone  upon  the  assumed  ground  that 
the  gist  of  the  action  is  the  false  affirmation,  respecting  the 
eredit  of  Upton,  it  may  be  well  to  see  how  the  law  stands  upon 
that  hypothesis,  in  relation  to  the  exceptions  taken  to  the  ver- 
dict. 

The  first  objection  is,  that  the  plaintifb  cannot  by  law  unite 
in  the  action,  the  injury  being  several  and  each  entitled  to  his 
fiieparate  damages.  If  the  premises  were  true,  the  conclusion 
would  be  just.  But  the  subject-matter  of  the  injury  is  the 
joint  property  of  the  plaintiffs.  If  it  had  been  taken  from 
them  by  force  or  surreptitiously,  they  would  necessarily  have 
joined  in  trover,  or  trespass,  or  replevin;  and  no  reason  can  be 
offered  why  they  should  not  join  in  this  action,  the  object  of 
which  is  to  recover  the  value  of  the  joint  property  from  those 
by  whose  means  it  has  been  lost.  They  are  jointly  interested  in 
the  damages;  and  if  they  might  have  sued  separately,  which  is 
doubtful,  it  is  their  right  to  sue  together;  and  it  is  for  the  ad- 
vantage of  the  defendants  that  they  should  unite,  as,  by  their 
union,  the  costs  of  one  action  are  saved.    In  the  two  cases  be- 
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lore  eited  there  were  iwo  phuntifb,  and  no  objection  was  taken 
4>n  that  ground. 

The  other  point,  and  which  has  been  thought  to  be  more 
sarions,  is  that  the  two  defendants  cannot  be  joined  in  the 
action,  beeaose,  as  it  is  said,  the  recommendation  declared  npon 
Is  bj  words,  and  the  words  of  one  cannot  be  the  words  of  the 
other,  and  the  frand  of  the  one  is  not  the  fraud  of  the  other. 
Certainly  in  actions  for  torts  or  fraod,  no  man  is  answerable  for 
the  mere  act  of  another,  any  more  than  for  crimes.  Bat  torts 
and  frauds  may  be  joint  as  well  as  several.  Two  persons  may 
agree  together  to  do  a  trespass,  or  one  may  be  present  and 
tacitly  assent  to  the  act  of  another  and  particii>ate  in  the  froits 
of  it;  and  in  all  these  cases,  both  or  either  may  be  sued.  So, 
two  may  conspire  together  to  commit  a  fraud,  and  are  answer- 
aUe  jointly  in  an  action  of  the  case  in  the  nature  of  a  con- 
spiracy. And  if  facts  are  alleged,  showing  that  the  two 
defendants  acted  together  in  concert,  being  jointly  concerned 
in  the  expected  fruits  of  the  fraud,  they  may  be  sued  together, 
althoagh  the  technical  word  conspire  is  not  used  in  the  declara- 
tion. If  the  fraud  is  actually  committed,  it  is  not  necessary  to 
allege  a  conspiracy  which  is  of  itself  a  criminal  act,  and  may  be 
indicted  or  sued  for,  although  the  act  intended  to  be  done  is 
left  unexecuted,  proTided  any  damage  happen  in  consequence 
of  the  conspiracy. 

The  whole  amount  of  the  authorities  cited  by  the  counsel  for 
the  defendants  upon  this  point  is,  that  an  action  will  not  lie 
jointly  against  two  persons  for  verbal  slander.  The  reason 
given  is,  that  the  words  of  one  are  not  the  words  of  another, 
and  the  injury  results  from  the  words  only.  We  do  not  wish 
to  distorb  the  law  as  it  exists;  but.it  is  as  easy  to  conceive  of  a 
union  of  mind  and  thought  in  the  uttering  of  defamatory  words 
hj  the  mouth  as  by  writing,  and  in  the  latter  case  the  action 
may  be  brought  against  two  or  more.  To  make  out  their  argu- 
ment the  counsel  have  insisted  that  the  analogy  is  so  strong 
between  the  case  of  verbal  slander  and  a  fraudulent  recommen- 
dation by  words  that  the  same  law  ought  to  be  applied  to  the 
latter  as  to  the  former.  But  the  analogy  is  not  so  complete. 
The  former  is  a  case  beginning  and  ending  in  words;  the  latter 
is  an  act,  whether  written  or  spoken,  and  an  act  in  which  two 
persons  may  consent  as  well  without  writing  as  with.  Appli- 
cation is  made  to  two  persons  copartners  in  trade  for  informa- 
tion as  to  the  ability  of  some  person  with  whom  they  have 
-dealt,  and   whose   dreumstances  both  the  copartners  know. 
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One  gires  false  inf oimation  in  the  hearing  of  the  other,  who  is 
silent,  and  this,  in  pursuance  of  a  preTions  determination  be- 
tween the  two  to  recommend  an  insolvent  person  for  the  pur- 
pose of  obtaining  payment  of  a  debt  due  to  themselTes  out  of 
the  goods  he  may  be  trusted  with  by  means  of  the  false  infor- 
mation. In  such  a  case  the  recommendation  must  be  consid- 
ered a  joint  act  as  much  as  if  both  had  directed  their  derk  or 
apprentice  to  give  such  inf  oimation  in  case  it  should  be  called 
for  in  their  absence. 

We  see,  therefore,  no  reason  for  arresting  the  judgment,  there 
being  one  count  sufficient  in  point  of  law,  and  the  OTidenoe 
having  supported  that  count. 

The  second  count  in  the  declaration  is  bad,  it  alleging  only 
an  advice  by  the  defendants  jointly  to  credit  Upton  without 
any  affirmation  of  his  ability  except  by  reference  to  the  first 
count.  Now  each  count  ought  to  be  perfect  in  itself,  and  any 
substantial  defects  cannot  be  supplied  by  reference  to  any 
other  count.  Besides,  in  this  count  nothing  is  alleged  which 
will  justify  the  joining  of  the  two  defendants  in  the  action,  for  H 
ought  to  be  averred  that  they  were  jointly  interested  in  the 
fruits  expected  to  be  reaped  from  the  fraud.  The  third  count 
is  defective  for  the  same  reasons.  But  if  there  be  one  good 
count  the  judgment  wiU  not  be  arrested,  provided  the  judge 
who  sat  in  the  trial  will  certify  that  the  e?idence  applied  to  that 
count:  Barnard  v.  WkUing,  7  Mass.  858.  Upon  recurring^  to 
my  minutes  of  the  trial  of  this  case  I  find  there  was  evidence  to 
prove  all  the  material  allegations  in  the  first  count.  Indeed, 
the  cause  was  tried  upon  that  count,  for  all  the  points  in  it 
were  thought  to  be  material,  and  all  the  counts  respected  one 
and  the  same  cause  of  action.  This  being  the  case  the  plaint- 
iffs may  take  their  judgment  upon  the  first  count. 

In  the  note  to  Upiam  v.  Vail^  6  Am.  Dea  210^  the  dootrins  ngMdiog 
teadale&t  reprosentatiops  as  to  credit  Is  wramined, 

InSUleMY,  WMU,  11  Met  868,  it  is  nid  tbat  the  ooneetaMM  of  the  deoie- 
ion  in  Patim  v.  Cfumeif,  **  oannot  be  doabted"*  npon  the  point  that  two  per- 
•one  may  be  med  togedier  who  unite  in  the  oommiMiwi  of  a  faad  hy  idee 
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Hatch  v.  Dwight. 

[17  Ham.  989.J 

Iwunr  TO  Mill  Fbitilmb— AcnoH.— The  owner  of  a  mflMfca^  on  whSe^ 
aonll  famerly  stood,  bat  on  which  no  mill  ii  actaaQj  standing  ii  enti« 
tied  to  en  MtUm  ageinst  one  who^  by  erecting  a  dam  below,  renders  the 
•tto  wieleei  lor  the  pnipoeeof  erecting  a  miU,  nnlees  the  owner  had  aban- 
doned the  eito  with  the  intention  to  leave  it  nnoocapied. 

Sams— MsASUBB  ov  Daxagss.— The  right  of  action  by  a  mortgagee  of  the 
praniaea  aoomea  when  he  takea  actual  poaieaaion;  and  the  meaaore  of 
damagea  ia  the  intereat  npon  the  Talne  of  the  aite^  if  nnobatmoted,  from 
the  time  the  right  of  action  aoomedL 

Tbufass  on  the  case  for  a  nuisance.  The  plaintiff  claimed  a 
oertoin  miU-site  nnder  mortgage  from  Edwards,  dated  June  16, 
1807.  Plaintiff  foreclosed  the  mortgage,  and  entered  into  i>ob- 
session  on  the  twenty-ninth  of  August,  1817.  This  mill-site  was 
on  the  west  side  of  Hill  riTcr,  "situate  in  Northampton,  on 
IGIl  riTer,  so  called,  known  by  the  name  of  the  upper  mills, 
irith  all  and  singular  the  appurtenances  belonging  to  the  same." 
In  October,  1807,  Edwards  couTeyed  to  the  defendant  BumeU 
two  thirds  part  of  {he  upper  mills  in  Northampton,  together 
irith  two  thirds  of  other  tracts  of  land  on  the  east  and  west 
side  of  the  Hill  rirer,  the  whole  subject  to  the  prior  mortgage 
ic  the  plaintiff.  In  September,  1810,  Edwards,  desiring  a  small 
piece  of  land  on  the  west  side  of  the  river,  included  in  his 
i>M>rtgage  to  plaintiff,  on  which  to  build  a  hide-mill,  procured 
plaintiff  to  give  her  release,  in  consideration  of  five  dollars,  of 
a  tract  of  land  "  beginning  at  the  west  end  of  the  dam  on  Hill 
riTer  at  the  upper  mills,  so  called,  and  running  up  said  river  two 
rods;  thence  westwardly,  etc.;  and  thence  to  the  bank  of  the 
ziver."  In  August,  1815,  Edwards  conveyed  to  Dwight  the  re* 
maining  one  third  in  the  premises,  two  thirds  of  which  had 
been  sold  to  BumeU,  subjecting  the  same  to  the  incumbrance 
of  the  plaintiff's  mortgage.  At  the  time  of  the  mortgage  the 
grist-miU  and  saw-mill  which  had  formerly  been  on  the  west 
aide  of  the  stream  on  plaintiff's  mill-site,  were  very  old  and 
much  decayed;  and  at  the  time  of  the  conveyance  to  BumeU, 
the  old  mills  had  been  taken  down,  and  a  new  miU  had  been 
built  on  the  east  side  below  plaintiff's  miU-site.  And  it  was  for 
building  a  dam  to  this  new  mill,  and  flowing  the  water  back  upon 
plaintiff's  site,  thereby  rendering  it  useless,  that  this  action  was 
brought. 

A  vecdiot  was  returned  for  the  plaintiffs.  Hotion  for  a  new 
WaL 
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Bliss,  for  the  defendants. 
L.  Strong,  anUrcL, 

Bj  Court,  Pabksb,  0.  J.  The  oaae  is  predicated  npon  the 
supposition  that  the  owner  of  a  mill  privilege,  which  is  de- 
stroyed or  impaired  in  Talae  hj  the  building  of  a  dam  on  an- 
other priTilege  above  or  below  on  the  same  stream,  is  entitled 
to  damages  in  proportion  to  the  injury  sustained.  And  the 
principle  does  not  seem  to  be  denied,  where  the  injury,  by 
drawing  off,  stopping  or  flowing  back  the  water,  obstmots  the 
operation  of  a  mill  already  existing.  But  it  is  supposed  by  the 
counsel  for  the  defendants,  that  where  the  privilege  is  unocon* 
pied  by  a  mill,  the  principle  cannot  be  applied. 

If  the  privilege  in  question  had  never  been  occupied,  the  ai^ 
gument  would  be  well  founded;  for  the  owner  of  a  mill-site, 
who  first  occupied  it  by  erecting  a  dam  and  mill,  will  have  a 
right  to  water  sufficient  to  work  his  wheels,  if  his  privilege  will 
afford  it,  notwithstanding  he  may  by  his  occupation  render  use- 
less the  privilege  of  any  one  above  or  below  him  upon  the  same 
stream.  So,  if  a  site  once  occupied  had  been  abandoned  by 
the  owner,  evidently  with  an  intent  to  leave  it  unoccupied,  it 
would  be  unreasonable  that  others  owning  above  or  below 
should  be  prevented  from  making  a  profitable  use  of  their  sites 
from  fear  of  being  exposed  to  an  action  for  damages  by  their 
neighbor.  Questions  of  this  kind,  however,  are  proper  for  the 
consideration  of  a  jury;  and  unless  they  find  that  a  privilege 
which  has  been  obstructed  has  been  abandoned,  the  owner  of 
such  privilege  will  be  entitled  to  recover  suitable  damages. 

In  the  case  before  us  no  such  fact  is  found.  The  plaintiff's 
mill  had  become  ruinous  before  she  acquired  a  title  to  it,  and 
veiy  soon  after  the  conveyance  to  her  according  to  the  evidence; 
to  have  rebuilt  it  would  have  been  fruitless,  because  the  dam 
was  then  erected  below.  Besides,  she  only  held  it  as  security 
for  a  debt  before  the  year  1817,  and  could  have  no  interest  in 
making  expenditures  upon  it.  k&  soon  as  she  entered  to  fore- 
close, she  had  a  right  to  the  foil  use  and  value  of  the  privilege 
as  it  was  when  her  title  commenced.  To  say  that  she  cannot 
be  indemnified  for  the  diminished  value  of  the  mill,  beoauae  no 
mill  is  actually  standing,  the  use  of  which  may  be  interrupted, 
would  be  to  oblige  her  to  incur  all  the  expense  of  building,  at 
the  hazard  of  consequences,  and  it  may  be  of  the  whole  value 
of  the  buildings  as  well  as  of  the  privilege. 

But  another  objection  to  the  verdict  is,  that  by  the  release 
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made  by  the  plaintiff  to  Edwards,  of  a  small  piece  of  land  on 
the  west  side  of  the  stream  adjoining  the  dam,  bttilt  on  the 
piiyilege  owned  by  the  defendants,  a  right  to  stop  the  water 
passed  to  the  grantee;  or  that  the  plaintiff  is  estopped  to  claim 
any  right  to  the  stream  in  front  of  the  land  released;  so  that 
she  is  barred  of  her  right  to  claim  damages  for  any  injury  to 
the  upper  privilege,  which  might  happen  in  consequence  of  the 
makiDg  or  continuing  of  the  dam  below.  If  such  were  the  in- 
tent of  the  parties  to  that  instrument  apparent  from  the  deed,  it 
would  certainly  put  an  end  to  the  plaintiff's  claim.  But  we 
think  the  deed  not  capable  of  such  a  construction.  The  land 
released  is  limited  to  the  bank  of  the  stream,  which  necessarily 
excludes  the  stream  itself;  and  there  are  no  general  words  by 
which  a  right  to  keep  up  a  dam  there  can  be  said  to  be  con* 
Tejed.  It  does  not  appear  by  any  expressions  in  the  deed,  that 
either  of  the  parties  to  it  had  any  view  to  the  use  of  the  stream 
as  a  mill  priyilege;  and  it  is  not  to  be  inferred,  without  very 
strong  grounds  for  the  inference,  that  the  plaintiff,  for  a  nom- 
inal consideration,  had  surrendered  everything  valuable  in  the 
property  for  which  she  had  given  a  large  and  adequate  con- 
aderation*  If  such  had  been  the  legal  effect  of  her  deed  of 
release,  her  sex,  and  probable  incapacity  for  business,  would 
afford  room  for  suspicion  that  an  unfair  advantage  had  been 
taken  of  her  ignorance,  by  one  who  better  knew  the  force  and 
effect  of  language  in  instruments  of  conveyance.  But  no  such 
unfairness  can  be  imputed  in  the  present  case. 

The  purpose  for  which  the  release  was  obtained  does  not  ap- 
pear in  such  manner  that  'we  can  take  notice  of  it.  But  there 
is  no  more  reason  to  suppose  it  was  wanted  for  the  purpose  of 
enabling  the  releasee  to  keep  up  the  dam  free  from  any  claim  of 
damages,  than  that  the  land  was  intended  to  be  used  for  some 
other  purpose  wholly  unconnected  with  the  dam.  Indeed  the 
operation  of  the  release,  under  the  actual  circumstances,  is  no 
more  than  if  the  land  described  in  it  had  been  excepted  from 
the  mortgage,  in  which  case  it  would  not  be  pretended  that 
the  mortgagee  intended  to  waive  any  rights  she  might  have  in 
the  property  conveyed  by  the  deed.  Without  doubt,  by  our 
law,  the  owner  of  land  extending  to  the  bank  of  the  river 
will  own  to  the  middle  of  the  river,  if  it  be  not  navigable  and 
80  public  property.  But  the  owner  may  sell  the  land  without 
the  privilege  of  tiie  stream,  as  he  will  if  he  bounds  his  grant 
bj  the  bank.  This  principle  is  well  explained  in  the  case  of 
Slorer  v.  F^reeman,  cited  in  the  argument,  6  Mass.  435  [4  Am. 
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Dec.  156].  The  deaoription  of  the  land  granted,  in  the  release 
to  Edwards,  Tery  dearly  exclades  any  part  of  the  stream;  and, 
as  before  observed,  there  are  no  genonl  words  of  a  more  ex« 
tensive  signification. 

As  to  the  damages,  we  think  it  was  right  to  limit  the  plaintiff 
to  the  period  of  her  actual  possession.  Before  that  it  was  un- 
certain whether  she  would  claim  to  hold  the  land  and  other 
privileges,  or  rely  upon  her  personal  security  for  her  debt.  Al- 
though a  mortgagee  may  enter  at  any  time,  yet  until  be  enters, 
the  land  must  be  considered  as  belonging  to  the  mortgagor,  who 
can  maintain  trespass  for  any  injury  to  the  freehold  against  any 
but  the  mortgagee.  There  is  do  doubt  that  Edwards  could 
have  maintained  this  action,  unless  barred  by  some  act  of  his, 
other  than  his  mortgage  to  the  plaintiff.  The  rule  adopted  by 
the  jury  was  a  reasonable  one.  Having  ascertained  the  value 
of  the  privilege,  if  unobstructed,  they  gave  the  interest  of  that 
sum  from  the  time  when  the  phiintifrs  right  of  action  aoonied. 

Judgment  on  the  verdict. 


DWIQHT  V.  FOMEROT. 

[17  Ham.  SOS.] 

Fabol  BvnHnroi  to  Sdobk  Wbitino.— Puol  evidence  to  oo&trol  tlieoper- 
ation  of  the  legd  provisions  in  a  written  oontrsct  intelligible  in  itael^  is 
only  sdmissible  in  esses  of  fraud,  or  to  show  that  a  written  oootcacti 
soo^t  to  be  specifically  enforced,  does  not  contain  the  trae  agreement  of 
the  partiea,  or  the  whole  of  such  agreement. 

Bill  in  equity,  setting  forth  that  William  Edwards,  being  in- 
debted to  plaintiff  in  the  sum  of  seven  thousand  five  hundred 
dollars,  assigned  to  him  so  much  of  his  share  of  the  profits  of  the 
Hampshire  Leather  Manufactory  as  would  amount  to  the  sum 
of  ten  thousand  dollars,  and  authorized  plaintiff  to  gire  receipts 
therefor;  that  W.  E.  being  indebted  to  Pomeroy  and  several 
others,  made  defendants  herein,  in  certain  sums,  assigned  to 
them  respectively  his  claims  upon  the  Hampshire  Leather  Co.; 
that  to  ascertain  the  amount  of  W.  E.'s  claims  against  the  com* 
pany,  in  order  to  determine  the  priority  of  the  various  assign- 
ments, it  was  agreed  between  plaintiffs  and  the  other  assignees 
that  W.  E.  should  make  a  deed  of  trust  of  all  his  claims  on  the 
company  to  the  defendants  Pomeroy,  Lyman  and  Whiting,  in 
trust,  after  paying  all  charges,  to  pay  to  plaintiff  five  thousand  five 
hundred  dollars,  absolutely  and  unconditionally,  in  full  satiafao- 
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ticm  of  his  daim,  and  {he  temainder  to  be  paid  to  the  other  ered^ 
onin  proportion  to  their  xeapeotiTe  debts;  that  Pomeroj  and  the 
trustees  had  also  agreed  to  receive  nine  thousand  one  hundred 
and  twenty  dollars  out  of  the  first  moneys  received  under  the 
deed  of  trust,  in  full  satisfaction  of  his  claim,  estimated  at  eigh- 
teen thousand  four  hundred  dollars,  upon  condition  that  the 
plaintiff  should  receive  the  five  thousand  five  hundred  dollars 
out  of  the  net  proceeds,  and  the  residue,  including  the  nine 
thousand  one  hundred  and  twenty  dollars,  should  be  divided 
lataUy  among  the  creditors  other  than  the  plaintiff;  that  plaint- 
iff is  entitled  by  the  deed  of  trust  to  receive  that  sum  if  such 
amount  has  been  collected  by  the  trustees,  and  in  case  the  deed 
as  executed  cannot  be  so  construed,  which  plaintiff  does  not 
admit,  that  it  was  not  made  in  conformity  to  the  original  agree- 
ment, but  was  so  made  by  accident  and  mistake,  and  ought  to 
be  made  and  carried  into  effect  according  to  the  agreement  and 
not  otherwise.  The  bill  further  charged  that  the  trustees  had 
received  sufficient  to  pay  plaintiff  his  demand,  but  refused  to 
do  so,  all^^g,  sometimes,  that  no  more  than  nine  thousand 
one  hundred  and  twenty  dollars  had  been  collected,  which 
ought  to  be  paid  to  Pomeroy,  and  at  other  times  pretending  to 
be  willing  to  do  what  was  right,  but  said  that  they  were  first 
liable  to  Pomeroyi 

The  bill  prayed  for  a  discovery,  a  recital  of  the  deed  of  trust, 
a  statement  of  the  amounts  collected  and  for  general  relief. 

In  the  answers  filed,  the  deed  of  trust  was  set  out  at 
length,  and  the  agreement  referred  to  by  plaintiff,  to  pay  him 
five  thousand  five  hundred  dollars  absolutely  denied.  It  also 
appeared  that  at  the  time  the  deed  of  trust  was  drawn,  it  was 
not  considered  as  of  great  weight  whether  Pomeroy  or  the  plaint- 
iff should  be  first  paid,  the  parties  then  thinking  that  the  pro- 
ceeds of  the  trust  property  would  greatiy  exceed  the  aggregate 
of  those  sums. 

The  case  came  before  the  court  on  a  general  replication  to 
the  answers.  The  plaintiff  produced  evidence  tending  to  show 
that  the  provision  relative  to  the  payment  of  five  thousand  five 
hundred  dollars  absolutely  had  been  omitted  through  the  mis- 
take  of  the  scrivener  who  drew  the  deed. 

BUn  and  Lincoln  for  the  plaintiff.  Equity  has  jurisdiction 
to  relieve  in  respect  of  plain  mistakes  in  contracts  in  writing:  1 
Had.  41;  1  Yes.  17;  2  Atk.  203;  upon  the  principle  that  it  wiU 
consider  as  done  what  ought  to  be  done.  The  retaining  of  an 
advantage  obtained  by  mistake  is  as  much  a  fraud,  after  the 
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mistake  is  known,  ab  if  there  had  been  an  original  fisad:  Oee  y. 
Spencer,  1  Yem.  82;  1  Eq.  Ab.  170;  Lee  ▼.  Henley,  1  Yem.  37; 
Towers  y.  Moore,  2  Id.  98;  JBU  y.  Wigget,  2  Id.  617;  Joynes  y. 
Statham,  3  Atk.  888.  The  court  will  reform  a  deed  made  under  & 
preyioos  agreement,  so  as  to  make  it  conform  thereto:  Bob  y. 
BtUtervDorih,  2  Price,  190;  Barrow  y.  KUverton,  5  Yes.  jnn.  593; 
Banu^Uom  y.  Ooaden,  1  Yes.  &  B.  166;  OtUetpie  y.  Ifoon,  2 
Johns.  Ch.  686  [7  Am.  Dec.  669];  Lyman  y.  Uniied  Insurance 
Co.,  17  Johns.  373. 

Davis,  solicitor-general,  and  Howe,  contra. 

Bj  Court,  Pabxeb,  G.  J.  [after  stating  that  the  court  were 
all  of  opinion  that  Pomeroj's  claim  was  first  to  be  paid,  and 
then  from  the  residue,  the  amount  of  the  plaintiff's  demand  of 
fiye  thousand  fiyo  hundred  dollars,  without  any  deduction,  the 
chief  justice  passed  to  the  consideration  of  the  admissibility  of 
parol  eyidence  to  show  any  agreement  different  from  that  ap- 
pearing in  the  indenture,  and  said]:  That  the  elaborate  and 
able  arguments  of  the  counsel  had  been  perused  with  great 
attention,  and  all  the  authorities  cited  had  been  examined;  and 
that  from  the  whole  it  was  yery  clear  that  neither  by  the  prin- 
ciples of  the  common  law  nor  of  equity,  as  applied  by  courts  of 
chancery  jurisdiction  in  England,  could  the  agreement  said  to 
haye  been  made,  howeyer  well  it  might  be  proved  by  parol  testi- 
mony be  set  up  in  contradiction  to  the  deed.  The  chancexy 
jurisdiction  recently  giyen  to  this  court,  was  not  intended  to 
impair  or  relax  the  rules  of  eyidence  which  goyem  contracts 
under  seal  or  written  contracts;  but  merely  to  giye  a  specific 
remedy  where  none  could  be  had  by  the  common  law,  in  respect 
to  the  execution  of  trusts  and  other  contracts  in  writing,  and 
to  enable  the  court  to  ascertain,  from  the  parties  themselyes, 
the  true  state  of  contracts  between  them. 

Whereyer  a  deed  is  perfect  in  itself,  and  capable  of  a  sensible 
construction,  and  there  has  been  no  fraud  or  imposition  in  ob- 
taining it,  a  court  of  equity  can  no  more  set  it  aside  than  can  a 
court  of  law.  If  it  were  otherwise,  all  the  inconyeniences,  in- 
tended to  be  ayoided  by  the  rule  of  law,  would  be  introduced. 
Frauds  and  perjuries  would  be  encouraged;  and  yery  often  a 
contract  would  be  established  and  enforced  wholly  different 
from  that  which  the  parties  had  solemnly  sanctioned  by  their 
signatures  and  seals.  If  now  and  then,  through  carelessness 
or  inattention,  an  instrument,  formally  drawn  up  and  executed, 
(ail  of  expressing  the  true  intent  of  the  parties  iu  their  bargain » 
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it  were  better  that  they  should  suffer  than  that  a  system  should 
be  adopted,  the  natural  tendency  and  sure  consequences  of 
which  would  be  to  increase  uncertainty,  multiply  instances  of 
negligence,  and  hold  out  lures  to  false  testimony.  If,  on  the 
other  hand,  the  rule  be  rigidly  adhered  to,  men  will  conform 
themselves  to  it;  they  will  take  counsel  and  act  cautiously;  and 
instances  will  seldom,  if  ever,  occur,  of  any  fatal  mistake  in 
their  bargains.  Ignorance  will  be  protected,  if  any  advantage 
be  token  of  it  by  superior  cunning  or  sagacity,  and  frauds  of 
all  kinds  may  be  detected  and  defeated  by  the  rules  of  law  as 
they  now  stand. 

-  We  think  that  the  just  inference  from  all  the  cases  cited  is, 
that  such  relief  as  is  prayed  for  in  this  case,  would  not  be 
granted  even  in  the  court  of  chancery  in  England,  whose  juris- 
diction is  not  limited  by  any  statute.  The  more  recent  author- 
ities are  full  and  dedsive  against  sustaining  a  bill  founded  on  an 
alleged  verbal  agreement  different  from  a  written  contract,  en- 
tared  into  by  the  same  parties  upon  the  same  subject.  One  or 
two  cases  have  been  cited,  bearing  a  different  aspect;  but  they 
have  been  explained  away  or  overruled  by  subsequent  decisions. 
It  is  repeatedly  asserted  by  the  courts  of  equity,  that  the  rules 
of  evidence  are  the  same  in  those  courts  as  in  the  courts  of 
common  law;  and  that  they  cannot  give  relief  by  relaxing  or 
going  counter  to  the  rules  of  law.  Indeed,  it  would  be  strange 
that,  in  any  country,  there  should  be  independent  tribunals, 
having  jurisdiction  over  the  same  subject-matter,  which  should 
act  upon  such  different  principles,  as  that  a  contract  should  be 
valid  in  one  and  void  in  the  other.  One  may  have  forms  and 
processes  to  inforoe  a  contract  which  the  other  may  want,  but 
it  would  seem  impossible  that  the  contract  itself  should  be  valid 
or  invalid,  according  to  the  form  in  which  it  should  be  dis- 


But  were  it  otherwise  in  England,  or  iu  the  state  of  New 
Torky  as  some  of  the  cases  cited  tend  to  show,  it  would  by  no 
means  follow  that,  in  this  commonwealth,  the  same  doctrine 
would  be  received.  On  questions  arising  out  of  the  common 
law,  or  the  law  merchant,  the  decisions  of  courts  governed  by 
those  laws  meet  with  a  respect  here,  almost  amounting  to 
aathoriiy;  but  the  system  of  equity,  as  administered  abroad, 
has  never  yet  been  adopted  here  in  its  full  extent;  and  in  that 
particular  department  of  our  jurisdiction  we  are  to  look  criti- 
cally for  the  express  authority  given  by  the  legislature,  and  not 
to  aasome  more  than  was  intended  to  be  granted.    Whatever 
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may  be  the  policry  of  refosmg  to  establish  a  tribunal  with  full 
chancery  powers,  we  cannot  avoid  perceiTing  that  sach  powers 
are  looked  upon  with  no  inconsiderable  jealousy,  and  that  the 
authority  which  is  given  to  this  court  was  intended  to  be  limited 
to  the  subjects  expressly  mentioned  in  the  statute.  The  power 
given  is  ''  to  hear  and  determine  in  equity,  all  cases  of  trust 
arising  under  deeds,  wills,  or  in  the  settlement  of  estates,  and 
all  cases  of  contract  in  writing,  where  a  party  claims  the  speci- 
fic performance  of  the  same,  and  in  which  there  may  not  be  a 
plain,  adequate  and  complete  remedy  at  law.''  Upon  all  such 
subjects  the  power  is  general;  and  the  principles  of  equity,  as 
setUed  in  the  chancery  courts  in  England,  may  be  applied  as 
well  as  the  forms  of  process  used  in  those  courts,  but  no  other 
subject  can  be  drawn  by  implication  into  the  equity  juris- 
diction. 

The  relief  sought  for  in  this  bill  is  upon  a  contract  not  in 
writing,  of  which  we  have  no  jurisdiction  under  the  statute;  so 
that,  even  if  there  were  no  deed  in  the  way,  we  could  not  sus- 
tain the  bill.  And  when  the  contract  supposed  is  entirely  con- 
tradictory to  a  deed  actually  made,  to  give  force  to  the  former, 
would  be  to  violate  a  rule  under  the  powers  of  chancery,  which 
as  a  common  law  court,  we  should  be  obliged  by  our  oaths  to 
regard.  The  plaintiff's  counsel,  aware  of  this  difficulty,  have 
urged  upon  us  the  cases  in  chancery,  in  which  the  courts  have 
undertaken  to  reform  a  deed,  so  as  to  make  it  correspond  to 
the  intentions  of  the  party,  as  proved  by  parol  testimony.  It 
by  reforming  is  meant  an  essential  change  of  the  provisions  of 
the  deed,  and  of  the  rights  and  obligations  of  the  parties,  then 
the  objections  above  stated  are  as  forcible  as  they  would  be  to 
any  form  of  setting  up  a  parol  contract  in  opposition  to  a 
written  one.  If  nothing  more  is  meant  by  reforming  than  to 
make  the^deed  comport  with  written  memoranda,  which  have 
been  mistaken  by  the  scrivener,  the  application  of  such  a  power 
would  not  reach  the  difficulty  complained  of  in  the  bill. 

In  short,  there  are  but  two  cases  in  which  parol  evidence  can 
be  admitted  to  control  the  operation  of  the  legal  provisions  in 
a  deed  or  written  contract  in  itseU  complete  and  intelligible. 
One  is  the  case  of  fraud,  of  which  the  injured  party  may  avail 
himself  in  a  court  of  law  as  well  as  in  a  court  of  equity;  and 
the  other  is,  where  a  party  applies  to  a  court  of  equity  to  en- 
force a  written  contract,  and  the  adverse  party  is  allowed  to 
show  by  testimony  that  the  instrument  relied  upon  does  not 
contain  the  true  agreement  of  the  parties,  or  the  whole  of  it. 
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In  this  latter  case,  the  court  of  equity  will  withhold  the  exer- 
ciBe  of  its  power,  tmless  the  party  seekiiig  relief  will  do  full 
justice  to  the  other  party,  according  to  the  facts  which  are 
made  to  appear  to  the  court.  Even  this  power  is  considered 
dangerous,  and  is  used  with  caution;  for  it  is  an  infringement 
of  the  rule  of  law,  which  considers  the  written  instrument  as  a 
more  safe  declanition  of  the  real  intention  of  the  parties  than 
the  account  giren  of  it  by  the  bystanders,  whose  memories  may 
be  frail,  and  whose  minds  may  be  prejudiced,  and  whose  lan- 
guage may  be  incorrect,  or  misunderstood. 

It  may  also  be  obsenred  in  relation  to  the  case  before  us  that 
if  we  could  admit  the  eyidence  produced  by  the  plaintiff,  it 
would  fail  of  proving  satisfactorily  that  any  actual  agreement 
was  made  different  from  that  which  the  deed  would  prove.  The 
testimony  might  be  sufficient  to  prove  that  the  plaiiitiff  under- 
stood the  baigain,  as  he  would  now  wish  to  have  it  enforced;  but 
he  would  be  obliged  to  prove  that  both  parties  understood  it  so, 
and  that  the  terms  of  the  deed  were  inconsistent  with  the 
views  of  his  adversary  as  well  as  himself.  This  does  not  ap- 
pear. On  the  contrary,  it  would  seem  from  the  answer  of 
Pomeroy  and  the  testimony  of  some  of  the  witnesses,  that  the 
baigain  was  put  in  writing  exactly  as  it  was  made. 

In  short,  the  very  case  before  us,  most  clearly  illustrates  the 
reasonableness  of  the  common  law  rule  that  where  there  is  a 
writing,  that  alone  shall  be  the  proof  of  the  contract.  For, 
upon  examining  and  comparing  the  voluminous  depositions  of 
the  witnesses  and  the  answers  by  the  parties  to  the  interroga- 
tories put  by  the  plaintiff,  it  is  extremely  doubtful  what  the  real 
agreement  was;  and  if  effect  was  given  to  the  contract  supposed 
hj  the  plaintiff  to  have  been  made,  we  should  by  no  means  be 
aatisfied  that  injustice  would  not  be  done  to  Pomeroy,  the  prin- 
cipal defendant. 

mi  dismissed. 

• 

Inihe  iMdiag  'BagUk  oaaeoC  Woolam  v.  Heame,  7  V«t.  211,  2  White  4 
Tadoi'a  Lead.  Gml  in  E^  920^  a  aimilar  deoiai<m  ii  made.  Here  it  is  held 
tkat  thoag^  a  de£endaat  zesifltiiig  a  epeoifio  performaace  may  go  into  parol 
•ridence  to  ahow  that  hy  fraad  the  written  agreement  doee  not  erpreae  tha 
nel  tenas;  a  pUintiiF  can  not  do  io  f  or  the  pnxpoee  of  obtaining  a  apeoifio  per- 
fonnance  with  a  venation.  Thii  dootrine  ia  reoognized  aa  lonnd  both  by  tha 
Bn^iah  and  Amerioaa  caeee.  In  a  note  to  this  caee  the  editon  of  leading 
caeea  in  equity  have  examined  veiy  thoroughly  tha  decjeiona  on  thia  aabjeol 
ef  perol  eridenoe,  and  tha  principal  caae  ia  freqaently  noticed. 

Bee  note  to  OiOavii  V.  if 00%  7  Am.  I>ea  662. 
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Arnold  v.  Lthj^n. 

[17  ICam.  iDO.] 

FftOMxn  lOB  AiiOTHXB*8  BsNiffXT.— Qenenlly  ho  in  whose  intareft  a  ptonaam 
is  made,  may  mMntain  an  action  upon  it  although  the  promise  be  mada 
to  another  and  not  to  himsell  Accordingly,  where  in  oonsideratacn  of 
an  assignment  of  certain  goods  to  the  defendant  the  latter  engaged  and 
promised  in  writing  to  pay  certain  debts  of  the  assignor,  it  was  held  that 
aumnp&U  wonld  lie  against  the  defendant  in  favor  of  a  creditor  of  wiuh. 
assignor. 

AssoMPSiT  upon  an  insiroment  in  writing  signed  bj  the  de* 
fendant  whereby,  in  consideraiion  of  an  assignment  of  certain 
goods  and  notes  from  H.  Hutehins  to  the  defendant,  the  latter 
undertook  and  promised  to  pay  the  plaintiJBTs  the  amount  of 
Hutohins'  indebtedness  to  them.  The  writing,  after  stating  the 
assignment,  set  forth,  **  now  in  consideration  of  the  premisea 
I  do  hereby  promise  and  engage  to  assume  and  pay  the  follow- 
ing demands  against  the  said  Hutehins,  as  follows,  etc.,  also 
one  note  to  Samuel  Arnold  for  "  etc.  There  was  also  a  count 
for  money  had  and  received.  Jackson,  J.,  directed  a  verdict 
for  the  plaintifb  for  the  amount  of  the  note  and  interest,  sub- 
ject  to  the  opinion  of  the  court  as  to  the  right  to  recoyer  in  this 
form  of  action. 


W.  Baylies^  for  the  defendant.  The  plaintiffs  are  strangers  to- 
the  consideration  mentioned  in  the  writing  and  can  have  no 
action:  1  Sel.  N.  P.  45;  Crow  y.  Sogers,  1  Str.  592;  Clifford  y. 
Berry,  1  Yin.  Ab.  834;  Norris  y.'Pim,  2  Lev.  11;  1  BoU.  Ab.  SO. 

Cottens,  for  the  plaintifis. 

By  Oourt,  Pabkeb,  0.  J.  There  was  a  sufficient  consideration 
for  the  promise.  The  goods  of  Hutehins  which  in  his  hands- 
were  liable  for  his  debts  were  transferred  to  the  defendant  and 
put  into  his  possession.  This  transfer  might  have  been  aroided 
by  the  creditors  of  Hutehins,  but  there  is  no  evidence  that  the 
possession  of  the  defendant  has  ever  been  disturbed.  The 
promise  founded  on  this  consideration  was  not  made  to  Hutehins; 
although,  without  doubt,  he  could  have  maintained  an  action 
upon  the  contract,  had  he  been  sued  upon  any  of  the  notes 
which  the  defendant  undertook  to  pay. 

But  we  think  also  that  the  promise  may  be  legally  considered 
as  made  to  the  several  creditors  whose  debts  the  defendant 
undertook  to  pay,  if  they  choose  to  avail  themselves  of  hia 
engagement.    The  promise  was  to  pay  certain  particular  debts^ 
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and  there  seems  to  be  no  reason  why  it  should  be  not  be  treated 
as  a  promise  to  the  creditors.  It  being  in  writing  and  there  be- 
in^  a  snffident  consideration,  it  is  no  objection  that  it  is  a 
promise  to  pay  the  debt  of  another.  The  promise  being  not  to 
Hutchins  ezpresslj,  but  general  in  its  form,  the  assent  of  the 
creditors  made  them  parties  to  the  promise,  and  this  assent  is 
sufficiently  prored  as  respects  the  plaintiffs,  by  their  bringing 
an  action  upon  the  contract.  Qenerally  he  for  whose  interest  a 
promise  is  made,  may  maintain  an  action  upon  it  although  the 
promise  be  made  to  another  and  not  to  him:  Oom.  Dig.,  Action 
vpon  the  case  upon  Assumpsit,  E. 

The  facts  in  the  case  sufficiently  show  that  the  note  of  hand 
giren  to  Arnold  was  the  property  of  the  plaintifi,  he  being 
their  agent;  and  it  was  in  fact  deliyered  to  him  as  the  agent  of 
the  plaintifBi. 

Judgment  on  the  verdict. 

Am  to  the  light  of  a  third  perMa  to  bring  oMiufipnl  against  one  who  has 
for  a  TBlnable  oonnderatioii  pzomiaed  the  debtor  of  nich  third  person  to  dis- 
chargethe  debt,  see  the  note  to  ScHemerhom  ▼.  Vanderheyden,  8  Am.  Deo. 
304.  The  bringing  the  action  is  snffioient  evidence  of  the  assent  of  snob 
third  person  to  the  oontract:   Morgan  ▼.  Overman  8,  if.  Co,,  37  OaL  584. 

There  is  one  fact  in  Arnold  t.  Lyman,  which  the  Massachnsetts  conite 
mpedtJly  notice  in  their  sabseqnent  determinations  of  similar  cases.  It  te 
that  the  third  person  who  brooght  the  action  was  specifically  named  by  the 
defendant  in  his  promise  to  pay  the  creditors  of  a  party  from  whom  a  yaln- 
aUo  consideration  had  been  received.  In  Dow  ▼.  Clark,  7  Gray,  198^  which 
was  an  action  brooght  by  a  creditor  of  a  certain  corporation  upon  an  agree- 
ment not  under  seal,  by  which  the  defendants,  in  consideration  of  the  transfer 
to  them  of  the  greater  part  of  the  stock  of  the  corporation,  agreed  to  pay  all 
the  debts  of  the  corporation,  without  specifying  the  names  or  number  of  such 
ereditOEB,  or  the  amount  of  their  demands,  it  was  decided  that  the  action 
ooakL  not  be  supported.  After  examining  the  doctrine  and  facts  of  Arnold 
V.  Lyman,  Metcalf,  J.,  says:  "All  the  cases  here  and  in  England,  in  which 
acticos  hare  been  supported  under  this  doctrine  are  those  in  which  the  party 
sued  had  promised  to  pay  a  debt  due  to  the  person  suing  on  the  promise.  If 
any  of  the  courts  of  any  of  the  states  in  the  Union  have  extended  this  doc- 
trine to  cases  not  distinguishable  from  the  one  at  bar,  we  cannot  follow 
them.'*  This  distinction  is  recognized  in  Froit  v.  Cage,  1  Allen,  263;  and  in 
Carr  v.  National Seeuriiy  Bank,  107  Mass.  45,  47,  Gray,  J.,  saying:  '*It  is  a 
general  rule  of  law  that  upon  »  promise  made  by  one  person  to  another  for 
the  benefit  of  a  third,  from  whom  no  consideration  moves,  the  latter  cannot 
Boe;  snd  the  exception  to  this  rule,  which  holds  »  person  in  whose  hands 
funds  have  been  placed  to  pay  creditors  of  the  depositor,  liable  to  actions  by 
them  hss  not  been  extended  in  this  commonwealth  or  in  England,  to  a  case 
in  wliich  neither  such  creditors  nor  the  amounts  of  their  debts  are  named  or 
ascertained  at  the  date  of  the  promise:  MeUen  v.  Whipple,  1  Gray,  317;  Low 
V.  dark,  7  Id.  198;  Froii  v.  Cage,  1  Allen,  382;  Fairlie  v.  Lenton,  8  K  &  C. 
395;  &  C,  2  Man.  ft  Ryl.  353;  Gerhard  v.  Bates,  2  El.  ft  BL  476.'* 
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In  ife22eii  t.  Whipple,  wpra,  an  able  claaaification  of  the  naftore  of  the 
oonaideration  to  rapport  ataumpaU  on  a  promise  toa  third  person  for  the  ben- 
efit of  the  plaintiff,  was  made  by  Metcal^  J.,  as  follows:  1.  Those  ''oases  in 
which  A.  has  put  money  or  property  into  K*s  hands,  as  a  fund  from  which 
A.*s  creditors  are  to  be  paid,  and  B.  has  promised,  either  expressly  or  by 
implication,  from  his  acceptance  of  the  money  or  property  withoat  objection 
to  the  terms  on  which  it  was  delivered. to  him  to  pay  ra<di  creditors."  And 
indndes  in  this  class  the  principal  case,  Hall  ▼.  Mar&Um,  17  Mass.  57(1^  and 
Camegnie  t.  Morrimm^  2  Met  SSL  2L  "Cases  where  promises  have  been 
made  to  a  father  or  nnde,  for  the  benefit  of  a  child  or  nephew,  form  a  second 
class,  in  which  the  person  for  whose  benefit  the  promise  was  made  haa  main- 
tained an  action  for  the  breach  of  it  The  nearness  of  the  relation  between 
the  promisee  and  him  for  whose  benefit  the  promise  was  made,  haa  been 
sometimes  assigned  as  a  reason  for  these  decisions,"  and  cites  DutUm  t.  Pool, 
1  Vent  318;  and  FdUm  ▼.  Dkkinmm,  10  Mass.  287.  3.  In  the  third  dass 
are  embraced  those  cases  where  a  l^gal  obligation  rests  upon  the  promisor  to 
discharge  the  debt  or  pay  the  amoont  promised  to  him  for  whose  benefit  sndi 
promise  was  mad&  Within  this  division  come  cases  of  promises  to  a  lessee^ 
by  the  defendant  who  enters  into  possession,  to  pay  to  the  lessor  the  amoont 
of  the  rent  reserved  in  the  lesse,  together  with  the  taxes:  Brtwer  t.  Dffer,  7 
Cnsh.337. 

MeUm  V.  WldppU  was  an  action  brought  \y  a  mortgagee  a^unst  the  de- 
fendant, a  purchaser  of  the  equity  of  redemption  on  a  promise  made  by  him 
to  the  vendor,  to  assume  and  cancel  the  mortgage  on  the  premises,  together 
with  the  note  for  which  it  was  given.  The  ooort  held  that  this  case  came 
within  neither  of  the  d  asses  above  mentioned,  as  the  plaintiff 's»  the  mort- 
gagee's, security  had  not  been  lessened  by  the  ssle  of  the  equity  of  redemp- 
tion, nor  could  that  equity  have  been  taken  towards  payment  of  the  debt 

This  prindple  is  recognised  in  Brighinum  v.  Ford,  108  Mass.  216^  247, 
where  it  is  laid  down  that  "the  law  is  well  settled  in  this  commonwealth, 
that  when  property  subject  to  a  lien  is  transferred  by  the  debtor  to  a  third 
person,  the  latter  is  not  liable  to  an  action  by  the  creditor,  unless  he  has 
made  a  direct  promise,  dther  to  the  debtor  or  the  creditor,  to  pay  the 
debt;  and  that  such  a  promise  to  creditor  who  ndther  gives  up  his  daim 
against  the  original  debtor,  nor  any  lien  upon  the  property,  is  a  promise  to 
answer  for  the  debt  of  another,  and  must  be  in  writing  in  order  to  satisfy  the 
statute  of  frauds:  Mellen  v.  Whipple,  I  Gray,  817;  Exchcmge  Bank  y.  Biee, 
107  Mssa.  37;  Carr  v.  National  Security  Bank,  Id.  45;  Neltom  t.  Boynton,  3 
Met  306;  CurOe  v.  Proton,  5  Gush.  488;  FurbUkr.  Goodnow,  98  Mass.  296; 
Ame$  V.  Foder,  106  Id.  400." 

Church,  C.  J.,  delivering  the  opinion  ol  the  court  in  the  late  case  of 
Campbell  v.  SnM,  71  K.  Y.  26,  28^  pronoonoes  the  doctrine  prevailing  in  the 
courts  of  that  states  which  is  in  conformity  with  that  laid  down  in  ArmoldY, 
Lyman.  "  The  prindple  that  when  A.,  for  a  valuable  consideratiaii,  agiess 
with  R  to  pay  his  debt  to  C,  the  latter  can  inforoo  the  oontraot  »^^»f^ 
A.,  has  been  repeatedly  adjudicated,  and  is  applicable  to  the  trsnsacition 
devdoped  in  this  esse:  Lawrence  v.  Fox,  20  N.  T.  268;  Bwrr  t,  Beere^  24  Id. 
178;  Bieard  v.  Sandereon,  41  Id.  179;  Thorp  v.  Keokuk  Coal  Co.^  48  Id.  263." 
It  is  noticeable  in  this  case^  which  was  an  action  brought  by  a  mortgagse 
sgainst  the  assignee  of  the  mortgagor  to  recover  the  amount  of  the  defidenoy 
on  a  foreclosure  sale,  and  founded  uponapromise  by  the  assignee  in  the  deed 
of  assignment  to  pay  off  the  mortgage,  that  the  amount  of  the  mortgage  was 
deduced  from  the  purchase  p-ice.     Such  also  was  the  &ct  in  Burr  ▼•  Beere, 
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Mpra,  in  which  an  aetioa  by  the  mortgagee  wme  tapported  against  the  mort- 
g^^fl  aiwignee,  upon  hia  agreement  with  the  Tender  to  diacharge  the  mort- 
gage. And  thia  circamatance  bringa  theae  caaea  within  the  first  claaa  de- 
fined in  MeUe»  t.  Whipple,  tupra.  Bat  in  Oanuey  ▼.  Bogen,  47  K.  Y.,  where 
thia  featnre  waa  wanting^  the  deciaion  waa  parallel  with  that  of  MeUen  y. 
Wk^^e.  In  thia  caae  it  waa  laid  down  that  a  atipnlation  in  a  mortgage, 
▼hereby  the  mortgagee  aaaomea  and  agreea  to  pay  a  prior  mortgage  on  the 
premiMa,  doea  not  impoae  upon .  the  mortgagee  a  peraonal  liability  for  the 
prior  mortgage-debt  which  can  be  inf oroed  againat  him  liy  the  prior  mort* 
ff4goe.  It  will  be  seen  therefore  that  the  New  York  caaea  are  in  principle  in 
accord  with  those  of  Maaaachnaetta. 

The  leasoning  of  the  principal  caae  ia  also  adopted  in  Torrma  t.  Oan^pbtU, 
74  Pk.  81;  Vktcemt  t.  Waimm,  18  Id.  100;  Jioqera  t.  OomeU,  01  Mo.  469; 
Hamogam  y.  HtOckmmm,  47  Id.  237;  Bank  ^  Mo.  ▼.  Benoia^  10  Id.  010; 
Ooodtrimr.  Bowdm,  64 Me.;  andBohanan  ▼•  Pope, 42 Id.  96. 


Farkbb  V.  Smith. 

[17  Vam.  418.] 

bnuiD  Oomriurr  as  to  Wat  zh  Bskd.— If  land  be  deaoribed  aa  bounded 
OB  a  way,  thia  k  not  merely  a  deaoription,  bat  an  implied  covenant  that 
there  ia  aaeh  a  way;  and  it  makea  no  differeooe  whether  the  land  be 
above  or  bdow  high-water  mark. 

fiiio— LooTATioH  ov  DocmiNS. — ^When  at  the  time  of  the  grant  there  ia  a 
way  in  fact  efriating,  which  oorreaponda  with  the  one  mentioned  in  the 
deed,  and  this  way  doea  not  extend  thxongh  the  whole  line  of  the  laotl 
granted,  it  ahall  be  aoppoaed  that  the  parties  referred  to  anch  aotnally 
"Vf^g  way  aa  a  boundary,  and  not  to  have  contemplated  a  way  co-ez« 
tensive  with  the  land. 

Trkpass  on  {he  case  for  obstnicting  a  way  claimed  as  appur- 
tenant to  plaintifTs  land,  by  building  a  store  upon  the  ground 
orer  which  the  way  was  said  to  run.  Plaintiffs  claimed  under 
one  Taber,  who  derived  his  title  from  Bussell,  by  deed  of  the 
premises  held  by  plaintiffs.  The  land  was  described  in  the 
deed  as  "  beginning  at  a  stake  in  the  comer  of  two  ways  or 
streets,  and  from  said  street  east  about  fourteen  rods  and  three 
quarters  to  high-water  mark,  and  the  same  course  into  the 
river,  thence,  etc.  The  beforesaid  lot  of  land  bounds  south- 
ward and  westward  on  ways  or  streets  left  for  the  use  of  the 
lots  in  said  settlement,  east  on  the  river  or  salt  water,  north  on 
my  own  land/'  The  plaintiffs  proved  that  the  defendants 
titected  their  store  on  the  south  side  of  the  plaintiffs,  on  the 
ground  allied  to  have  been  left  as  a  way  or  street.  The  de- 
fendants claimed  that  BusseH's  deed  to  Taber  did  not  contain 
any  grant  of  a  right  of  way,  and  if  it  did,  that  it  extended  to 
high-water  mark  only;  that  the  land  to  the  eastward,  between 
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low  and  high-water  mark,  still  belonged  to  BuBseU,  and  thai 

place 


store  upon  it.    The  juiy  found  that  the  defendant's  store 
built  above  the  low*water  mark.    Yerdiet  for  the  plaantilby 
and  motion  for  a  new  trial. 

Nye^  for  the  plaintiflTs. 

W^)8ler  and  L,  Williams,  contra. 

By  Court,  Pabxeb,  0.  J.  The  principal  question  in  this  case 
arises  upon  the  construction  of  the  deed  of  Joseph  Bussell  to 
Benjamin  Taber,  in  which  he  conveys  a  piece  of  land  in  what 
is  now  the  town  of  New  Bedford,  bounding  it  southwardly  or 
westwardly  on  a  way  or  street.  By  this  description  the  grantor 
and  his  heirs  are  estopped  from  denying  that  there  is  a  street 
or  way  to  the  extent  of  the  land  on  those  two  sides.  We  con- 
sider  this  to  be  not  merely  a  description,  but  an  implied  covenant 
that  there  are  such  streets.  It  probably  entered  much  into  the 
consideration  of  the  purchase,  that  the  lot  fronted  upon  two 
ways  which  would  be  always  kept  open,  and  indeed  could  never 
be  shut  without  a  right  to  damages  in  the  grantee  or  his  assigns. 
This  doctrine  does  not  seem  to  be  disputed,  so  far  as  it  is  ap- 
plied to  the  upland  granted  by  the  deed;  but  the  application 
of  it  to  that  part  of  the  lot  below  high-water  mark  is  denied. 
There  seems  to  be  no  reason  for  the  distinction.  The  land 
below  high-water  mark,  in  commercial  towns,  is  often  as  valu- 
able as  the  upland,  and  the  necessity  of  ways  over  it  as  apparent. 
There  is  nothing,  therefore,  in  the  nature  or  use  of  the  property 
which  would  tend  to  limit  or  restrain  the  effect  of  any  covenants 
respecting  ways. 

There  is,  however,  a  reasonable  principle  established  by  the 
decision  in  the  case  of  BuUard  v.  Dyson,  1  Taun.  279,  which 
goes  to  limit  the  construction  of  grants;  as  to  ways  supposed 
to  be  granted.  It  is  that  when  at  the  time  of  the  grant  there  is 
a  way,  in  fact  existing,  which  corresponds  with  the  one  men- 
tioned in  the  deed,  and  this  way  does  not  extend  through  the 
whole  line  of  the  land  granted,  the  parties  shall  be  supposed  to 
have  reference  to  such  actually  existing  way  as  a  boundary,  as 
far  as  it  extends,  and  not  to  have  contemplated  a  way  co-exten- 
sive with  the  land.  We  admit  this  as  a  sound  and  useful  prin- 
ciple in  the  construction  of  deeds  and  other  conveyances.' 

It  does  not  appear  that  this  principle  was  advanced,  in  the 
trial  of  the  present  action;  or  that  if  advanced,  it  was  much 
relied  on.    There  does  not  appear  by  the  report  to  have  been 
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any  evidence  in  the  case  which  would  hare  jastified  the  appli- 
•cation  of  the  principle.  Had  there  been  evidence  that  at  the 
time  of  the  execution  of  Bussell's  deed,  there  was  a  way  actually 
existing  southward  of  the  lot  granted,  which  had  been  laid  out 
to  the  bluff  or  high-water  mark,  and  no  farther,  the  defendant's 
case  would  be  good,  and  a  new  trial  ought  to  be  granted.  But 
there  was  no  such  evidence. 
Judgment  on  the  verdict. 

An  ezamiiuitioQ  ai  tfaji  dootrine  ii  mada  in  Hemmumif  t.  Old  Coloitjf  iU. 
B.  R,  Co,^  101  Masi.  541,  and  Ames,  J.,  oamdiides:  ''Bat  ev«n  undor  the 
rale  adopted  in  Parker  ▼.  SmUh,  the  deaeriptian  of  a  afereei  aa  a  boondaiy 
waa  not  nndaratood  to  be  an  aaanranoe  or  implied  oorenant  that  it  had  been 
ecaetnieted  and  pnt  into  a  condition  lor  preaent  nae  aa  a  paaaage-way." 


Gat  v.  Baker. 

tl7  1liM.4SS.] 

Pkw-BiOKF— AcnoH. — ^A  pew-holder  has  aa  ezolQaiTa  light  to  ooonpy  Ida 
pew,  and  to  maintain  treapaaa  or  a  writ  of  entry  againat  any  one  who 
diataiba  him  in  hit  aeat.  Bi|t  he  doea  not  own  the  aoil  over  whidh  the 
pew  ia  bnilt^  nor  the  apaoe  above  it. 

Paush's  BiSRT  TO  BxBViLD  Chubcb.— The  pariah  may  alter  the  ahape  and 
focm  of  the  meeting-hoQae^  or  rebuild  it  on  the  aame  groond,  an  indem- 
Bttj  being  paid  to  thooe  of  the  pew-holden  whoae  pewa  are  deatn^ed. 

Tbupass  for  destroying  plaintiff's  pew,  in  the  parish  church 
of  Dedbam.  The  case  was  submitted  to  the  opinion  of  the  court, 
upon  a  statement  of  facts,  from  which  it  appeared,  that  the 
plaintiff  was  the  owner  of  pew  number  seventy,  on  the  floor  of 
the  meeting-house,  and  had  been  in  quiet  possession  thereof  for 
thirty  years;  but  for  nine  years  had  ceased  to  be  a  member  of 
the  parish,  or  to  pay  taxes  therein.  In  August  1819,  the  parish 
Toted  to  enlarge,  alter  and  repair  the  meeting-house,  and  ap- 
pointed the  defendant  and  others  a  committee  for  that  purpose. 
The  pews  were  appraised,  and  then  by  order  of  the  committee 
were  all  taken  down.  The  parish  has  always  been  ready  to  pay 
the  appraised  value  of  the  pews  to  their  holders. 

Mdcalfy  for  the  plaintiff.  Title  to  pews  is  derived  in  the 
same  way  as  to  other  real  property;  their  owners  have  a  free- 
hold estate;  the  pew  may  be  incumbered,  and  the  grantor  liable 
on  his  covenantaof  conveyance:  Spring  v.  Tongue^  9  Mass.  28  [6 
Am.  Dec.  21].     Beal  actions  have  been  maintained  for  the  re* 
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coYery  of  pews:  Baie^y.SparreU^  10  IIms.  825;  and  trespMs 
will  lie  for  injuiing  them:  Perrin  ▼.  LevereU^  18  Id.  128. 

Chickering,  contra. 

By  Court,  Pabxbb,  0.  J.  It  appears  by  the  case  agreed  that 
the  act  complained  of  as  a  trespaaa  was  done  by  the  defendant, 
as  one  of  a  committee  of  the  first  parish  in  Dedham,  pursuant 
to  a  Tote  of  the  parish  to  alter  and  repair  their  meeting-hoase, 
in  which  the  plaintiff's  pew  stood;  and  that  he  acted  under  the 
directions  of  the  other  members  of  the  committee. 

The  general  question  is,  whether  the  defendant  can  justify 
the  act  complained  of  under  the  proceedings  of  the  parish;  and 
this  depends  upon  the  nature  of  the  plaintiff's  pro])6rty, 
whether  absolute  or  qualified  by  the  rights  which  the  parish 
had  oyer  the  meeting-house  within  which  the  pew  was  situated. 
Now,  it  must  be  obvious,  we  think,  that  the  property  of  the 
plaintiff  in  his  pew,  although  to  be  treated  as  real  estate  is  by 
no  means  subject  to  the  same  rules  and  principles  as  his  property 
in  his  farm  would  be.  If  it  were  so,  the  rights  of  the  parish 
oyer  the  meeting-house  could  not  be  exercised  on  the  most 
urgent  occasions  without  interfering  with  the  rights  of  each 
pew-holder. 

The  corporation  or  parish  is  the  sole  owner  of  the  soil  on 
which  the  meeting-house  stands,  as  also  of  the  building  itself, 
it  haying  been  erected  pursuant  to  a  yote  of  the  parish,  and 
paid  for  by  a  tax  on  all  the  parishioners.  The  pew-holder  has 
an  exclusiye  right  to  occupy  his  pew,  and  to  maintain  trespass 
or  a  writ  of  entry  against  any  one  who  disturbs  him  in  his  seat. 
But  he  does  not  own  the  soil  over  which  his  pew  is  built,  nor 
the  space  above  it;  for  there  may  be  other  pews  in  a  gallery 
above  him,  whose  owners  have  an  equal  right  with  himself.  The 
building  and  the  soil  being  the  property  of  the  parish,  they 
may,  when  necessaxy,  take  it  down  and  rebuild  upon  the  same 
spot;  or  may  alter  the  form  and  shape  of  it,  for  the  purpose  of 
making  it  more  convenient.  If,  in  doing  this,  not  wantonly, 
but  for  useful  purposes,  the  pews  are  destroyed,  they  must  pro- 
vide an  indemnity  for  the  pew-holders,  on  just  and  equitable 
principles;  and  if  they  do  this,  there  can  be  no  just  cause  of 
complaint;  because,  in  the  vexy  nature  of  the  properiy  ina  pew, 
there  is  a  necessary  condition  that  it  shall  be  subject  to^  the 
regulations  of  the  parish,  for  purposes  of  this  sort. 

If  it  were  not  so  all  improvements  in  such  public  edifices- 
would  be  at  an  end;   and  even  if  they  become  ruinous  and  un- 
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fit  for  public  worahip,  they  must  be  soffered  to  remain  or  to 
fall  irithoat  any  right  to  interferenoe  on  the  part  of  the  pariah. 
The  statute  of  1817,  c.  189,  appears  to  have  affirmed  these 
principles,  and  there  cannot  be  a  question  of  the  right  of  the 
legislature  to  make  provisions  in  relation  to  such  property. 
Plaintiff  nonsuited. 


"Pews  are  held  by  very  peculiar  titles.  They  oonstitate  a  qualified  and 
Qsofnictiiary  rights  being  a  right  to  occupy  under  certain  reetrictiona:  Gay 
▼.  Baker,  17  Mass.  43i;  Weniworth  v.  FirH  Pariah  m  Canton,  3  Pick.  344; 
Howard  ▼.  Fir$t  Pariah  in  North  BrOgewater,  7  P.  Id.  134;  Dasutl  v.  IFood, 
1  Id.  102;  AUornetf^eneral  v.  Federal  Streei  Meting' House,  3  Gray,  1;  In 
re  Ntw  Sovih  MeeUng-Houae,  13  Allen,  497,  502.  They  are  held  subject  to 
the  rig^t  of  the  proprietors  of  the  meeting-house — a  right  nrhich  it  is  so  often 
found  necessary  to  exercise  in  this  country — to  alter  the  internal  structure  of 
the  house  and  remodel  the  pews,  or  to  enlarge  or  remove  it,  or  sell  it  in 
Older  to  build  anew.  By  the  Gen.  Sts.  c  30,  sees.  35,  3G,  ample  provision  is 
made  for  enabling  proprietors  of  meeting-houses  to  make  these  changes, 
and  the  ri^t  of  pew-holders  to  compensation  is  secured.  But  when  the  cor- 
porate body  determines  to  make  the  sale  or  alteration,  it  is  not  necessary  to 
eonaoH  the  pew-holders,  as  such,  in  res|)ect  to  their  right  to  do  so.  The 
ri^t  of  pfoperty  in  pews  is  not  such  as  gives  the  owners  any  authority  to 
object  to  the  proceeding:''  Sokierr.  TrinUy  Church,  lOQHass.  21. 


Grant  t;.  Chase. 

ri7  Mam.  44S.] 

''FaifiuonB  abd  AnvKoaxAXcaa^  a  Dud. — ^In  the  conYeysnoe  of  a  spe* 
eifio  tract  of  land  carved  out  of  a  laxger  tract  held  by  the  grantor,  de- 
•eribed  by  metes  and  bounds,  nothing  will  pass  as  parcel  of  the  granted 
preoiiaea  but  what  is  included  within  the  boundaries  expressed  in  the 
deed.  Aooordin^y,  a  right  of  way  over  the  land  remaining  in  the  grantor 
Boi  annexed  to  the  granted  premises  by  any  natural  or  legal  necessity, 
win  not  pass  under  the  general  clause  "  with  all  the  privil^es  and  appnr* 
tseances  thereto  belonging." 

TBBSPAae  quare  daugiim  fregU.  The  defendants  justified  un- 
der a  right  of  way  over  the  plaintiff's  land  to  a  pump  and  out* 
house  standing  thereon,  as  appurtenant  to  their  own  messuage 
adjoining  plaintiff's  land.  Prior  to  the  year  1778,  A.  Estes  was 
seised  in  fee  of  the  premises  now  held  by  the  plaintiff,  fronting 
on  Essex  street,  in  Salem.  In  January,  1778,  Estes  purchased 
the  premises  now  held  by  the  defendant  known  as  "  the  sugar- 
house  estate.''  This  last  house  and  lot  Estes  leased  from  time 
to  time  to  yarious  tenants,  who  used  the  well  on  the  Essex  street 
lot  in  common  with  Estes.  There  was  during  that  time  no 
lenee  between  the  two  lots.    In  1792  Estes  died,  and  by  his 
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willy  dated  in  1783|  devised  the  Sugar-hoase  estate  to  Maiy 
Blanejy  "  with  all  its  appurtenaooes  as  ifc  is  now  let  or  hired," 
for  her  life^  and  renuunder  over,  to  his  or  her  children.  The 
Essex  street  lot  was  devised  to  M.  Blanej  and  two  other  dangh- 
ters,  in  common,  *  *  so  long  as  they  shall  continue  to  live  togelhcr 
as  one  family;  but  in  case  they  shall  choose  to  live  separately," 
he  gave  the  north  eud  of  the  house  to  his  two  last-mentioned 
daughters,  for  life,  "  with  the  common  use  of  the  well,  yard,  out- 
houses, east  entry  and  kitchen,  which  shall  be  in  common  to 
their  use,  and  my  daughter  Blaney's  use."  To  M.  Blaney  the 
south  end  of  the  house  was  devised. 

M.  Blaney  was  appointed  executrix,  and  finding  the  estate 
insolTent  sold  the  sugar-house  estate  to  Thomas  Mason,  the 
deed  describing  the  land  by  metes  and  bounds,  "with  all  the 
privileges  and  appurtenances  thereto  belonging."  T.  Mason 
conveyed  the  same  premises  to  A.  Mason,  particularly  mention- 
ing the  privilege  of  drawing  water  from  the  well,  the  privilege 
of  the  out-house,  and  the  right  of  passing  to  and  from  them, 
etc.  The  defendants  derived  title  from  A.  Mason  by  deeds  in 
which  the  privileges  are  expressly  granted.  The  plaintiff  holda 
the  Essex  street  premises  under  M.  Blaney  to  whom  the  other 
daughters  had  conveyed  all  their  interest  therein.  Nor  do  either 
of  these  last  mentioned  conveyances  contain  any  exception  of 
the  privileges. 

The  cause  turned  principally  upon  the  construction  of  M. 
Blaney's  deed  to  T.  Mason.  The  jury  were  instructed  that  the 
way  and  privileges  passed  by  the  deed,  and  they  found  a  ver- 
dict for  the  defendant.    Plaintiff  moved  for  a  new  trial. 

Cummin^,  in  support  of  the  motion. 

Prince^  c(mira. 

By  Court,  Jackson,  J.  If  Maiy  Blaney  had  held  the  sugar- 
house  estate  under  the  will,  she  would  also  have  taken  all  the 
easements  used  and  occupied  with  it  by  the  tenants  of  the  tes- 
tator. According  to  the  facts  reported  these  would  have 
included  the  way,  and  other  privileges  in  question.  This 
reference  in  a  will,  or  other  conveyance,  to  the  actual  condi- 
tion of  tlie  property,  to  ascertain  what  is  granted,  is  not  the 
most  safe  and  convenient  mode  of  describing  it,  but  when  the 
thing  referred  to  can  be  rendered  certain,  the  grant  is  thereby 
piado  certain:  WhisUer'a  case^  10  Co.  63.  It  is  true,  also,  if  M. 
Blaney  had  held  these  easements  as  appurtenant  to  the  estate, 
they  would  have  passed  by  her  deed  to  T.  Mason,  by  the  e\- 
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pressioii  of  "all  the  priTileg^s  and  appnrtenanceB  thereto  be* 
longing.*'  But  it  appears  that  M.  Blaney  did  not  hold  this  land 
under  the  will.  The  estate  being  insolTent  the  rights  of  the 
creditors  of  the  testator  superseded  those  of  the  deyisee.  She 
did  not  sell  as  deyisee,  but  as  executrix,  under  an  order  of  the 
court.  As  devisee  she  had  only  a  life  estate,  but  she  conveyed 
an  estate  in  fee-simple.  She  must  be  considered  as  having 
waived  the  devise  to  herself  and  sold  under  the  power  given  to 
her,  as  executrix,  by  the  order  of  the  court;  as  otherwise  her 
conveyance  would  have  produced  a  forfeiture  of  her  particular 
estate,  and  T.  Mason  could  have  held  nothing  under  it  against 
those  in  renudnder. 

Neither  does  the  devise  pf  the  other  estate  confirm  those  sup* 
posed  easements  to  the  devisee  of  the  sugar-house  estate.  The 
use  of  the  well,  yard,  etc.,  is  given  to  the  two  other  daughters 
in  common  with  M.  Blaney,  only  in  case  they  should  choose  to 
live  separately  from  her.  If  they  should  all  three  continue  to 
live  together  this  clause  in  the  will  would  not  go  into  operation. 
It  could  not,  therefore,  have  been  intended  as  a  recognition  of 
the  privileges  or  easements  belonging  to  the  other  estate.  And 
even  if  these  easements  in  favor  of  the  sugar-house  estate  had 
been  expressly  excepted  in  the  other  devise,  they  would  have 
endured  only  as  long  as  that  first  estate  should  endure,  viz. :  for 
the  life  of  M.  Blaney;  and  that  estate  being  now  determined 
the  easements  would  be  extinct.  The  title  of  the  defendants  is, 
therefore,  to  be  considered  in  the  same  light  as  if  Estes  had  died 
intestate.  The  executrix  might  have  couTcyed  the  land  with  all 
the  privileges  mentioned  in  the  devise  to  her,  or  by  other  apt 
words  have  referred  to  the  will  for  a  description  of  what  she 
intended  to  convey.  It  would  then  have  come  within  the  rule 
before  stated,  and  the  description,  although  uncertain  in  itself, 
would  be  rendered  certain  by  reference  to  the  will.  But  her 
conveyance  to  T.  Mason  is  made  without  any  reference  to  the 
wiU,  express  or  implied,  and  must  be  construed  in  the  same 
manner  as  if  no  sach  will  had  existed. 

The  deed  considered  in  this  view,  cannot  be  construed  more 
strongly  in  favor  of  the  grantee  than  if  it  had  been  made  by 
Estes  himself.  In  that  case,  the  easements  in  question  would 
not  have  passed,  unless  they  were  either  parcel  of  the  premises, 
that  were  expressly  conveyed,  or  necessarily  annexed  and  ap- 
pendant to  them.  This  is  not  like  a  conveyance  of  a  manor,  a 
messuage,  or  farm,  etc.,  known  by  a  certain  name,  and  includ- 
ing sundry  distinct  tenements,  buildings  or  fields,  which  have 
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been  used  with  the  principal  thing  and  repnted  paxeel  of  it; 
and  which  would  pass  under  the  general  name  of  the  nuuior, 
messuage,  etc.  This  is  a  conveyance  of  a  specific  piece  of  land, 
carved  out  of  a  laiger  piece  held  by  the  grantor,  and  described 
by  metes  and  bounds.  In  such  a  case  nothing  could  pass  as 
parcel  of  the  granted  premises,  but  what  is  included  within  the 
boundaries  expressed  in  the  deed;  at  least  none  of  the  remain- 
ing part  held  by  the  grantor.  Neither  could  these  easements 
pass  as  appurtenant  under  the  general  clause  relating  to  privi- 
leges and  appurtenances. 

It  does  not  appear  that  the  way  and  other  privileges  were  ever 
used  or  claimed  before  Estes  became  seised  of  both  the  houses. 
If  they  had  existed  before  that  time,. the  right  would  have  been 
extinguished  by  the  unity  of  seisin  in  Estes.  The  general  rule 
on  this  subject  has  not  been  questioned.  In  addition  to  the 
apparent  ancient  cases  collected  in  Yin.  Ab.  tit.  Extinguish- 
ment, C,  may  be  cited  the  case  of  Whalley  v.  Thomp8on,  1  Bos. 
&  P.  871,  which  very  strongly  resembles  the  present.  The  ex- 
ceptions are  of  things  appendant  to  the  granted  premises,  and 
which  are  mutually  or  necessarily  annexed  in  them.  Such  is 
the  case  of  a  natural  water-course,  and  perhaps  of  an  artificial 
conduit,  running  to  the  granted  premises  through  other  land  of 
the  grantor.  The  case  of  lights,  also,  in  a  house  or  other  build- 
ing, comes  within  the  same  exception,  when  the  windows  open 
upon  other  land  of  the  grantor  of  the  house,  as  in  Siary  v. 
Odin^  12  Mass.  157  [7  Am.  Dec.  46].  A  way,  when  it  is  strictly 
a  way  of  necessity,  has  been  sometimes  considered  as  falling 
under  the  same  rule,  and  as  passing  to  the  grantee,  or  even 
being  reserved  to  the  grantor,  without  any  express  words  of 
grant  or  reservation.  In  this  case,  however,  it  seems  more  cor* 
rect  to  say  that  the  way  is  newly  created  by  the  implied  grant 
or  reservation.  But  in  the  case  at  bar,  the  way  and  other  privi- 
leges, claimed  by  the  defendants,  were  not  annexed  to  the 
sugar-house  estate  by  any  natural  or  legal  necessity.  It  was  a 
matter  of  ease  and  convenience  only,  which,  as  it  must  have 
arisen  originally  from  the  consent  or  agreement  of  the  parties 
concerned,  might  be  destroyed  or  extinguished  in  like  manner. 
It  cannot  be  distinguished  from  the  common  case  of  ways  and 
easements,  which  are  extinguished  by  unity  of  possession,  and 
which  cannot  be  claimed  afterwards  without  a  new  grant. 

The  court  is,  therefore,  of  opinion  that  the  privilege  and  way 
in  question  did  not  pass  by  the  terms  of  the  deed  of  M.  Blanej. 
If  there  has  been  such  a  user  as  will  establish  the  right  claimed 
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by  the  def endsnts  or  estop  the  plaintiff  from  denying  it^  they 
have  opi>ortiinitj  to  show  that  fiiot  on  the  new  trial. 
Kew  trial  granted. 

See  Leomard  t.  White,  6  Am.  Deo.  1. 


Whitwell  V.  Johnson. 

[17  Mass.  449.] 

PoRM  OF  jygMAXD  Afvbctiho  Indobseb. — ^If  there  has  been  vooh  a  demand 
as  will  bind  the  maker,  the  indoner  cannot  object  that  the  legal  fonna 
hare  not  been  complied  with. 

NoncBy  WHK9  SumciSNT. — Notice  by  mail  to  the  indoner  of  a  promiaaoiy 
note,  of  non-payment  by  the  maker,  ia  sufficient,  if  put  into  the  poet- 
office  early  enoagh  to  go  by  a  mail  of  the  day  after  diahonor. 

AflsmfPffiT  on  a  promissory  note  made  by  E.  &  M.  Toppan, 
payable  to  the  defendant  or  order,  by  him  indorsed  to  J.  Ger- 
rifih,  and  by  him  indorsed  to  the  plaintiffs.  The  note  was 
lodged  with  the  Massachusetts  bank  for  collection.  The  makers 
were  merchants  of  Boston.  When  the  note  became  due,  ex* 
eluding  the  days  of  grace,  the  messenger  of  the  bank  left  a 
printed  notice  in  the  common  form,  at  a  place  where  one  of  the 
makers  had  desired  it  might  be  left.  On  the  afternoon  of  the 
third  day  of  grace,  after  the  bank  was  closed,  the  messenger 
delivered  another  notification  to  one  of  the  makers  personally, 
but  the  note  was  not  presented  to  the  makers.  It  was  in  evi- 
dence that  the  mode  adopted  in  this  case  for  the  demand  upon 
the  makers,  was  conformable  to  the  usage  of  the  bank;  and 
there  was  testimony  tending  to  show  that  the  makers  of  the 
note  were  connusant  of  that  usage.  There  was  conflicting  evi- 
dence as  to  whether  the  notices  directed  to  the  indorsers  in  a 
neighboring  town  were  put  in  the  post-office  so  as  to  go  by  the 
mail  the  day  following  the  maturity.  The  jury  were  instructed 
that  the  demand  made  on  the  promisors  was  sufficient;  pro* 
▼ided  they  were  satisfied,  from  the  evidence,  that  the  promisors 
had  knowledge  of  the  usage  of  the  bank;  and  that  if  they  were 
satisfied  that  the  notices  to  the  indorsers  had  been  posted  on 
the  evening  of  the  day  of  dishonor,  so  as  to  go  by  the  following 
morning's  mail,  the  defendant  was  liable,  notwithstanding  he 
might  have  been  ignorant  of  the  manner  in  which  the  demand 
was  made  on  the  promisors,  and  of  the  usage  of  the  bank  in 
that  reepect. 

Tardict  for  the  plaintiffs.     Motion  for  a  new  trial,  on  the 
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ground  ot  miBdireoiion  to  the  joiy,  and  also  of  newly-disoovered 
evidence,  tending  to  show  that  notification  to  Germh,  the 
second  iDdorser,  had  not  been  posted  until  the  day  after  the 
dishonor  of  the  note. 

SaUoMiall  and  Oerrish^  for  the  defendant.  The  notice  to  the 
indorser  was  unavailing,  as  legal  demand  upon  the  makers  had 
not  been  made:  4  Mass.  245;  7  Id.  483;  Linooln  Bank  v.  Page^ 
9  Id.  165  [6  Anu  Dec.  52];  11  Id.  85,  87,  note;  14  Id.  803;  7 
East,  385.  The  usage  of  banks  can  control  only  their  custom- 
ers: 1  Mau.  &  Sel.  28. 

Modey^  contra,  relied  upon  Freeman  v.  Parker,  7  Mass.  486; 
and  Stale  Bank  v.  Hard,  12  Id.  172. 

By  Court,  Pabkeb,  C.  J.  The  demand  upon  the  promisors 
in  this  case  being  made  without  any  presentment  of  the  note  to 
them,  would  have  been  wholly  nugatory,  but  for  the  usage  of 
the  bank  in  which  the  note  was  placed  for  collection,  to  make 
demands  in  this  form,  and  the  consent  of  the  promisors  to  have 
the  demand  so  made  upon  them;  which  is  a  legal  inference 
from  their  knowledge  of  the  usage,  as  found  by  the  juiy.  It 
can  make  no  di£ference  that  the  note  was  not  made  payable  at 
the  bank,  since  the  custom  is  so  prevalent,  in  commercial  towns 
where  there  are  banks,  to  lodge  notes  in  them  for  collection, 
that  any  man  in  business  must  be  supposed  to  know  that  such 
course  would  be  adopted;  and  in  the  case  before  us,  the  con- 
sent to  the  form  of  demand  usual  at  banks  implies  a  knowledge 
that  the  note  would  be  left  there.  The  demand,  then,  was  a 
legal  demand  upon  tbe  promisors;  and  they  were  bound,  ac- 
cording to  the  usage,  to  go  to  the  bank,  and  discharge  the  note 
within  the  hours  of  business  on  the  day  it  became  due. 

But  there  is  no  evidence  that  the  indorser  was  privy  to  this 
usage,  or  that  he  consented  to  any  demand  different  from  that 
which  the  law  requires;  and  it  is  insisted  that  for  the  want  of 
the  ordinary  legal  demand  he  is  discharged  from  his  responsi- 
bility. Certainly,  an  indorser  is  not  bound  to  pay,  without  evi- 
dence of  a  legal  demand  upon  the  maker;  but  when  such  de- 
mand has  been  made,  his  liability  occurs.  Now,  if  the  indorser 
has  seasonable  notice  of  the  fact  of  non-payment  when  the  note 
is  due,  it  must  be  immaterial  to  him  in  what  form  the  demand 
upon  the  maker  was  made.  If  there  had  been  no  demand,  he 
would  not  be  liable;  because  it  does  not  appear  but  that  the 
note  would  have  been  paid  if  demanded;  and  it  is  within  the 
texms  of  the  stipulation  that  such  demand  shall  be  made.  But 
if  there  has  been  such  a  demand  as  the  maker  was  1)onnd  by. 
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80  that  he  had  no  right  to  refuse  payment,  it  is  not  eaqr  to  see 
how  it  concerns  the  indorser,  whether  the  legal  forms  had  been 
oomplied  with  or  waived  by  the  promisor.  The  case  of  The 
Slate  Bank  y.  Hard  was  decided  upon  this  principle;  and  the. 
only  difference  between  that  case  and  this  under  consideration 
is,  that  in  that  the  note  was  made  payable  at  the  bank,  and  in 
this  it  was  not.  But  the  circumstance  wa3  not  essential,  as  it 
would  not  follow  that  Hurd,  the  indorser,  was  connusant  of  the 
usage  of  the  bank,  merely  because  he  indorsed  a  note  payable 
ihere. 

Supposing,  then,  the  demand  to  haye  been  sufficient  to  charge 
the  indoiser,  the  question  remaining  is,  whether  seasonable  no- 
tice was  giTen  to  him  of  non-payment.  The  note  became  due  on 
the  fourteenth;  and  according  to  the  finding  of  the  juiy,  the 
point  is  settled  against  the  defendant.  But  on  the  supposition 
that  it  was  necessaxy  that  the  notice  should  haye  been  pat  into 
the  post-office  on  the  day  when  the  note  became  due,  a  petition 
has  been  presented  for  new  trial,  on  the  ground  that  evidence 
since  the  trial  has  been  discovered,  which  lias  a  bearing  on  that, 
point. 

As  the  evidence  at  the  trial  was  by  no  means  of  a  conclu9ive, 
nature,  it  would  be  proper  to  have  a  further  inquiry  if  the  point 
to  be  established  was  essential  to  the  decision  of  the  cause. 
After  some  doubt  and  looking  into  the  authorities,  we  are  aatia- 
fied  that  it  was  necessary  for  the  plaintiff  to  show  that  notice  to 
theindorser  was  put  into  the  mail  on  the  same  day  the  note, 
became  due.     What  is  seasonable  notice,  is  a  quesjkion  of  law 
upon  the  facts  proved.    It  cannot  be  requisite,  and  we  do  not- 
find  that  it  has  ever  been  required  to  give  notice  to  an  indorser 
living  in  another  town,  by  the  very  next  mail  after  the  dishonor, 
of  the  note,  or  on  the  same  day.     This  would  be  an  unreason- , 
able  hardship  on  holders  of  notes,  espedaUy  as  the  maker  may, 
before  the  day  expires,  take  the  note  up.    It  is  not  expected 
that  merchants  will  leave  everything  else  to  attend  to  this  one 
subject  on  the  very  day  the  note  is  dishonored.     The  next  day 
is  early  enough;  and  if  thetre  should    be  two  mails  a  day, 
vrbether  the  notice  goes  by  the  first  or  the  second  of  those, 
mails,  we  think  is  immaterial,  provided  it  was  put  into  the 
post-office  early  enough  to  go  by  a  mail  of  that  day. 

We  understand,  from  good  authority,  that  the  supreme  court 
of  the  United  States  have  adopted  the  same  rule;  and  it  is  de- , 
arable  that  the  same  law  should  prevail  on  commercial  subjects 
in  all  the  states.  i 

Judgment  on  the  verdict. 
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Foster  v.  Essex  Bank. 

[IT  Haml  479.] 

LxABnJTr  or  Simplb  Dbposttaby.— A  mere  depositary  withoat  any  special 
undertaking,  and  withoat  reward,  is  not  answerable  for  the  loss  of  the 
goods  deposited,  except  in  case  of  gross  negligence. 

TiTABn.TTY  or  Depositabt  roB  Hdlb. — A  depositary  for  hire  is  liable  only 
in  case  of  ordinary  neglect,  so  that  if  he  shows  that  he  need  due  care, 
and  that,  nevertheless,  the  goods  were  stolen,  he  will  be  excosed. 

Special  Deposit  no  Part  or  Funds. — ^The  authority  given  to  banks  by 
the  act  of  incorporation  allowing  them  to  have  credit  npon  the  amoont 
of  all  moneys  deposited  for  safe-keeping,  extends  to  general  deposits 
only,  and  not  to  special  depoeits;  these  cannot  be  nsed  or  appropriated 
by  the  bank  without  a  breach  of  trust. 

rHSFT  or  Special  Deposit. — Where  a  cask  containing  a  qoantitj  of  gold 
coin  was  deposited  in  a  bank  for  safe-keeping,  and  the  gold  was  frandn- 
lently  taken  ont  by  the  cashier  of  the  bank,  it  was  held  that  the  bank 
was  not  liable  to  the  depositor  for  the  value  of  the  gold. 

AsstJMPsrr  by  the  executors  of  Israel  Foster,  to  recover  fifty 
thousand  doUarb  deposited  by  Foster  with  the  defendants  for 
safe-keeping,  and  stolen  by  their  cashier  and  chief  clerk.  The 
case  was  submitted  on  a  special  verdict,  which  is  stated  in  sub- 
stance in  the  opinion.  It  appeared  that  a  cask  containing  fifty- 
three  thousand  one  hundred  and  seventh-four  dollars  and  sixty- 
three  cents,  was  deposited  with  the  bank,  being  weighed  in  the 
presence  of  the  president  and  cashier,  who  receipted  therefor — 
"  Left  at  Essex  bank  for  safe-keeping."  It  had  been  the  prac- 
tice of  the  bank  to  receive  special  deposits,  but  there  was  no 
regulation  on  the  subject.  No  statement  of  special  deposita 
was  ever  made  by  the  cashier  to  the  directors,  who,  however, 
had  knowledge  of  the  practice  of  receiving  such  depoeits.  The 
cashier  made  some  payments  out  of  Foster's  deposit,  at  his 
order.  The  directors  had  no  notice  of  this  particular  deposit, 
or  of  the  payments.  The  bank  had  no  book  in  which  account 
of  special  deposits  was  kept,  except  one  wherein  was  entered  a 
list  of  those  removed  to  Haverhill  in  1814,  for  greater  security 
during  the  war. 

For  two  years  and  a  half  prior  to  the  absconding  of  the  cash- 
ier and  clerk  with  Foster's  deposit  and  the  most  of  the  capital 
of  the  bank,  the  books  had  not  been  regularly  posted.  It  was 
subsequently  ascertained  that  false  entries,  false  balances,  and 
false  posting  of  the  general  deposits  had  been  made  during  that 
time.  The  cashier  had  given  a  penal  bond,  in  the  sum  of  ten 
thousand  dollars,  for  the  faithful  discharge  of  his  duties,  which 
his  sureties  have  since  paid. 
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Pickering  and  Wdnter^  for  the  plaintiffs.  The  delivery  of  the 
gold  to  the  bank  raised  an  obligation  that  it  should  be  accounted 
for:  8  Just.  Inst.  14, 15;  Bract.  99,  d.  Here  was  a  bailment, 
and  the  bank  as  bailee  is  answerable  for  the  loss  sustained. 
Banks  are  created  for  the  convenience  of  the  public,  as  well  as 
for  their  own  emolument.  They  should  be  held  to  extraordi- 
naiy  care  in  the  exercise  of  the  exclusive  privileges  accorded 
them.  Here  there  has  been  gross  negligence.  Banks,  like 
individuals,  are  liable  for  the  acts  of  their  servants;  the  master 
is  liable  not  only  for  the  contracts,  but  for  the  negligence  and 
unskillfulness  of  his  servant  in  the  usual  course  of  his  employ- 
ment: Munn  V.  Commission  Co.,  15  Johns.  44  [8  Am.  Dec.  219]; 
Mechania^  Bank  v.  Bank  of  Columbia,  5  Wheat.  826;  Cole  v. 
Fislirr,  11  Mass.  187;  Middle  v.  Proprietors,  7  Id.  169  [5  Am. 
Dec.  85];  Madbeaih  v.  Haldimand,  1  T.  B.  172;  Mils  v.  TUmer, 
8  Id.  581;  Worcester  T.  Co.  v.  WiUard,  5  Mass.  80  [4  Am.  Dec. 
89]. 

• 

PrescoU  and  SaUonstaU,  contra. 

By  Court,  Pabsxb,  C.  J.  This  is  assumpsU  to  recover  of  the 
defendants  the  value  of  certain  gold  deposited  by  the  plaintiffs' 
testator  in  the  bank,  of  which  the  defendants  are  the  proprie- 
tors; and  the  facts  upon  which  the  action  is  founded,  are 
established  by  a  special  verdict  found  by  the  jury  who  tried  the 
issue.  Those  facts  are  multifarious,  and  present  several  very 
important  questions  of  law,  which  have  been  investigated  by 
the  counsel  with  all  the  research  and  ability  which  novelty,  in 
^eir  application  to  a  subject  of  so  general  concern  as  banks 
seemed  to  demand.  No  case  has,  however,  been  produced  on 
either  side  so  opposite  as  to  relieve  the  court  from  an  inquiry 
into  the  general  principles  on  which  the  action  is  founded;  and 
after  all  the  pains  which  other  public  engagements  have  allowed 
ns  to  bestow  on  this  particular  case,  no  authorities  have  been 
discovered,  having  an  essential  bearing  upon  it,  which  bad 
escaped  the  diligence  of  the  counsel  employed  in  the  argument. 

The  public  importance  of  the  questions  has  induced  us  to 
delay  forming  a  conclusive  opinion,  while  there  was  any  room 
to  suppose  we  might  be  mistak'en;  and  doubts,  which  have 
until  a  late  period  prevailed  wi^h  one  or  other  of  us.  owiui; 
to  a  want  of  time  f^*  :,rkmination,  ratner  man  to  any  intnusio 
''*4iculty  in  the  case,  have  occasioned  repeated  revisions  of  the 

fguments  of  counsel,  and  frequent  recurrence  to  the  authori- 
ties dted.     Our  minds  are  now  definitively  settled;  and  we 
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hope  to  be  able  to  show  tbftt  the  result  we. have  come  to  i» 
supported  by  the  best-approyed  principles  of  the  oomnioa  hiw» 
and  conformable,  to  decisions,  ancient  and  modeni^in  analogous 
cases.  In  attempting  to  do  this,  we  shall  consider:  1.  "Wlietiier 
the  bank  made  any  contract  with  the  plaintiffs'  testator;  2. 
What  is  the  nature  of  that  contract;  3.  Whether  it  has  been, 
violated. 

1.  On  the  first  point  we  haye  had  little  difficulty;  for,  not- 
withstanding the  act  of  incorporation  gives  no  particular  au- 
thority or  power  to  receive  special  deposits,  and  although  the 
\erdict  finds  that  there  was  no  regulation  or  by-law  relative  to 
such  deposits,  or  any  account  of  them  required  to  be  kept  and 
laid  before  the  directors  or  the  company,  or  any  practice  of  ex- 
aminiug  them;  yet  as  it  is  found  that  the  bank,  from  the  time  of 
its  incorporation,  has  received  money  and  other  vitluable  things 
in  this  way,  and  as  the  practice  was  known  to  the  directors,  and, 
we  think,  must  be  presumed  to  have  been  known  to  the  com- . 
pany,  as  far  as  a  corporation  can  be  affected  with  knowledge; 
and  as  the  building  and  vaults  of  the  company  were  allowed  to 
be  used  for  this  purpose,  and  their  officers  employed  in  rec^v- 
ing  into  custody  the  things  deposited,  the  corporation  must  be. 
considered  the  depositary,  and  not  the  cashier  or  other  officer 
through  whose  particular  agency  commoditieamay  have  been 
received  into  the  bank, 

*  *  • 

No  authorities  are  necessaxj  to  support  this  position^  It  rests 
upon  common  and  familiar  principles.  The  master  and  owner 
of  a  house  or  warehouse,  allowing  his  servants  or  clerks  to  re- 
ceive for  custody  the  gooc(s  ojf  another,  and  especially  if  the 
practice  be  general  and  unlimited,  as  is  the  case  with  banks  in^ 
relation  to  special  deposits,  will  be  considered  the  bailee  of  the 
goods  so  received,  and  will  incur  the  duties  and  liabilities  be- 
longing to  that  relation.  Not  so  if  the  servant,  secretly  and 
without  the  knowledge,  express  or  implied,  of  the  master,  he 
not  having  authorized  or  submitted  to  the  practice,  receives  the 
goods  for  such  purpose,  for  no  man  can  be  made  the  bailee  of 
another's  x^roperty  without  his  consent;  and  there  must  be  a 
contract,  express  or  implied,  to  induce  a  liability.  The  knowl- 
edge and  permission,  expressly  found  or  legally  to  lie  presumed 
in  this  case,  establishes  a  contract  between  the  parties*  And 
this  brings  us  to  the  consideration  of  the  second  point,  viz. : 

2.  The  nature  and  legal  qualities  of  this  contract.  It  will  not 
be  disputed  that  if  it  amounte  only  to  a  naked  bailment,  without 
reward  and  without  any  special  underteking,  which  in  the  civil 
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and  common  law  is  called  defotUum,  the  bailee  will  be  answer* 
able  onlj  for  gross  negligence,  which  is  considered  equivalent 
to  a  breach  of  faith,  as  every  one  who  receives  the  goods  of 
another  in  deposit,  impliedly  stipulates  that  he  will  take  some 
degree  of  care  of  it.  The  degree  of  care  which  is  necessary  to 
avoid  the  imputation  of  bad  faith  is  measured  by  the  carefulness 
which  the  depositazy  uses  towards  his  own  property  of  a  similar 
Und.  For,  although  that  may  be  so  slight  as  to  amount  even: 
to  carelessness  in  another,  yet  the  depositor  has  no  reason  to 
expect  a  change  of  character  in  favor  of  his  particular  interest; 
and  it  is  his  own  folly  to  trust  one  who  is  not  able  or  willing  to 
superintend  with  diligence  his  own  concerns. 

This  principle,  although  denied  by  Lord  Coke,  as  in  1  Inst. 
89,  b,  has  been  received  as  the  law  regulating  gratuitous  bail- 
ineots,  as  it  is  sometimes  called,  or  mere  deposit,  where  there  is 
DO  advantage  but  to  the  depositor,  from  the  luminous  opinion 
of  Lord  Holt  in  the  celebrated  case  of  Coggs  v.  Bernard^  2  Ld. 
Baym.  909,  down  to  the  profound  and  brilliant  treatise  of  Sir 
William  Jones,  in  which,  with  a  wonderful  mixture  of  learned 
rwearch  and  classical  illustration,  he  has  analyzed  the  compli* 
cated  contract  of  bailment,  and  applied  the  principles  of  moral 
philosophy,  the  doctrines  of  the  civil  law,  and  the  usages  of  aU 
nations,  ancient  and  modem,  to  the  different  branches  of  this 
diversified  subject,  so  as  to  leave  little  room  for  speculation, 
except  as  to  the  application  of  his  rules  to  particular  cases  as 
they  arise. 

The  diahim  of  Lord  Coke  that  the  bare  acceptance  of  goods 
to  keep  impliea  a  promise  to  keep  them  safely,  so  that  the  de- 
positary will  be  liable  for  loss  by  stealth  or  accident,  is  entirely 
exploded;  and  Sir  W.  Jones  insists  that  such  a  harsh  principle 
cannot  be  inferred  from  Southcoi^S'  case,  4  Co.  88,  on  which 
Lord  Coke  relied;  the  judgment  in  that  case,  as  the  modem 
civilian  thinks,  being  founded  upon  the  particular  state  of  the 
pleadings,  from  which  it  might  be  inferred  either  that  there  was 
a  special  contract  to  keep  safely,  or  gross  negligence  in  the 
depobitary.  But  as  the  judgee  Oawdy  and  Clench,  who  alone 
decided  that  cause,  said  that  the  plaintiff  ought  to  recover, 
because  it  was  not  a  special  bailment,  by  which  the  defendant 
accepted  to  keep  them  as  his  own  proper  goods,  and  not  other- 
wise: S.  C,  Cro.  Miz.  815;  the  inferonce  which  Lord  Coke 
drew  from  the  decision,  that  a  promise  to  keep  implied  a  prom- 
ise to  keep  safely,  even  at  the  peril  of  thieves,  was  by  no  means 
UBwarxanied.    But  the  decision,  as  well  as  the  didum  of  Lord 
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Coke  in  his  Commentarj,  were  fully  and  explicitly  overruled  by 
ill  the  judges  in  the  case  of  CoggB  v.  Bernard^  and  upon  the 
most  sound  principles.  It  is  so  considered  in  Hargrave  and 
Butler's  note  to  Co.  Lit.  n.  78,  and  all  the  cases  since  have 
adopted  the  principle,  that  a  mere  depositary,  without  any 
special  undertaking  and  without  reward,  is  answerable  for  the 
loss  of  the  goods  only  in  case  of  gross  negligence;  which,  as  is 
everywhere  observed,  bears  so  near  a  resemblance  to  feaod  as  to 
be  equivalent  to  it  in  its  effect  upon  contracts. 

Indeed,  the  old  doctrine,  as  stated  in  Sauthcoie's  caae^  and  by 
Lord  Coke,  has  been  so  entirely  reversed  by  the  more  modem 
decisions  that  instead  of  a  presumption  arising  from  a  mere 
bailment  that  the  party  undertook  to  keep  safely,  and  was  there- 
fore chargeable  unless  he  proved  a  special  agreement  to  keep 
only  as  he  would  his  own,  the  bailor,  if  he  would  recover,  must 
in  addition  to  the  mere  bailment  alleged  and  proved,  prove  a 
special  undertaking  to  keep  the  goods  safely;  and  even  then, 
according  to  Sir  William  Jones,  the  depositary  is  liable  only  in 
case  of  ordinary  neglect,  which  is  such  as  would  not  be  suffered 
by  men  of  common  prudence  and  discretion;  so  that  if  goods 
deposited  with  one  who  engaged  to  keep  them  safely  were 
stolen,  without  the  fault  of  the  bailee,  he  having  taken  all  rea- 
sonable precautions  to  render  them  safe,  the  loss  would  fall 
upon  the  owner,  and  not  the  bailee. 

And  Sir  William  Blackstone,  in  his  commentary,  recognizes 
the  same  principle;  for  he  says,  "  If  a  friend  delivers  anything 
to  his  friend  to  be  kept  for  him,  the  receiver  is  bound  to  restore 
it  on  demand;  and  it  was  formerly  held  that  in  the  mean  time 
be  was  answerable  for  any  damage  or  loss  it  might  sustain, 
whether  by  accident  or  otherwise,  unless  he  expressly  under- 
took to  keep  them  only  with  the  same  care  as  his  own  goods; 
and  then  he  should  not  be  answerable  for  theft  or  other  acci- 
dents. But  now  the  law  seems  to  be  settled  that  such  a  general 
bailment  will  not  charge  the  bailee  with  any  loss,  unless  it  hap* 
pen  by  gross  neglect,  which  is  construed  to  be  an  evidence  of 
fraud.  But  if  he  undertake  specially  to  keep  the  goods  safely 
and  securely,  he  is  bound  to  answer  all  perils  and  damages  thai 
may  befall  them  for  want  of  the  same  care  with  which  a  prudent 
man  would  keep  his  own:"  2  Bl.  Com.  453.  And  this  certainly 
is  the  more  reasonable  doctrine;  for  the  common  understanding 
of  a  promise  to  keep  safely  would  be,  that  the  party  would  use 
due  diligence  and  care  to  prevent  loss  or  accident;  and  there  is 
DO  breach  of  faith  or  trust  if,  notwithstanding  such  care,  tiie 
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goods  should  be  spoiled  or  purloined.  Anything  more  than 
this  would  amouat  to  an  insurance  of  the  goods,  which  cannot 
be  preeamed  to  be  intended,  unless  there  be  an  express  agree- 
ment, and  an  adequate  consideration  therefor. 

The  doctrine,  as  thus  settled  by  reason  and  authority,  is  ap- 
plicable to  the  case  of  a  simple  deposit,  in  which  there  is  an 
accommodation  to  the  bailor,  and  the  advantage  is  to  him  alone. 
He  shall  be  the  loser,  unless  the  person  in  whom  he  confided 
has  shown  bad  faith  in  exposing  the  goods  to  hazards  to  which 
he  would  not  expose  his  own.  This  would  be  cnusa  negligenHa, 
and  for  this  alone  is  such  a  depositary  liable.  If  we  proceed 
one  step  further  in  the  gradation  of  liabilities,  we  shall  discover 
every  legal  principle  which  can  by  possibility  affect  this  cause, 
considered  as  founded  on  a  contract  of  bailment.  It  was  uiged 
by  the  plaintiff's  counsel  that  this  is  not  a  naked  bailment,  but 
IB  accompanied  with  an  advantage  from  the  use  of  the  property, 
or  the  credit  derived  from  the  custody  of  it;  and  that  this 
ought  to  be  viewed  in  the  light  of  a  reward,  so  that  the  case 
will  be  brought  within  the  principle  of  bailment  for  hire  or  re- 
ward. If  it  be  so,  the  principle  applicable  to  this  species  of 
bailment  goes  no  further  than  to  make  the  bailee  liable  in 
case  of  ordinary  neglect;  so  that  if  he  shows  that  he  used  due 
care,  and  nevertheless  the  goods  were  stolen,  he  would  be  ex- 
cused. This  is  the  doctrine  of  Sir  William  Jones,  and  was  the 
opinion  of  liord  Kenyon  in  the  case  of  Mnnucane  v.  SmaU,  1 
Esp.  815,  cited  in  the  argument,  which,  though  a  nisi  prius 
decision,  is  satisfactory  evidence  of  the  law,  as  two  very  eminent 
aeigeants  acquiesced  in  his  opinion.  And  this  is  also  reasona- 
able,  for  one  who  takes  goods  into  his  warehouse  to  keep  for  a 
stipulated  price,  does  not  intend  to  insure  them  against  fire  and 
thieves.  His  compensation  is  only  in  the  nature  of  rent;  or  if 
anything  beyond  that,  only  for  the  vigilance  of  a  man  of  com- 
mon prudence.  II  he  locks  and  fastens  the  warehouse  as  other 
pmdent  people  do,  and  thieves  break  through  and  steal,  he 
oaght  not  to  be  accountable;  if  he  leave  the  door  or  windows 
open,  he  ought  to  be.  The  common  sense  of  mankind  must 
acquiesce  in  these  reasonable  provisions  of  the  law;  and  with- 
out doubt  the  common  dealings  of  men  are  governed  by  them 
as  principles  of  natural  justice,  without  a  knowledge  of  the 
positive  law. 

Earing  thus  settled,  satisfactorily  to  ourselves,  the  prindples 
by  which  our  judgment  in  this  action  is  to  be  guided,  we  pro- 
ceed to  a  consideration  of  the  facts,  in  order  to  ascertain  under 
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vfh&i  species  of  bailment  the  plaintiffs'  property  was  committed 
to  the  keeping  of  the  defendants.  It  has  been  before  observed 
that  as  it  was  received  into  their  building  and  placed  in  their 
vaults  by  their  servants,  according  to  a  practice  allowed  of  by 
them,  they  must  be  responsible  in  some  degree,  and  we  are 
bound  to  restore  it,  or  the  value,  unless  it  has  been  lost  by  some 
accident  for  which  they  are  not  liable  by  the  iiature  of  their 
•contract.  We  think  there  is  no  doubt  that  on  such  a  deposit 
^n  action  of  trover  would  lie  against  the  corporation,  if  they 
ehould  refuse  to  deliver  the  property  on  demand,  and  assumpsit 
might  also  be  maintained,  it  being  settled  by  the  later  author- 
ities that  either  action  may  be  maintained  against  an  incor- 
porated company,  as  well  as  against  a  natural  person,  although 
the  doings  on  which  the  action  is  founded  are  not  verified  by 
the  seal  of  the  corporation.  Vide  the  opinion  of  Mr.  Justice 
Story  in  the  case  of  The  Bank  of  Columbia  v.  PaUerson^  7  Cranch, 
299,  in  which  all  the  learning  upon  the  subject  of  corporate 
liabilities  is  exhausted. 

Looking  into  the  special  verdict,  we  find  the  money  of  the 
plaintiffs'  testator  contained  in  a  chest  which  was  locked,  and 
the  key  kept  by  his  agent,  was  received  into  the  bank  by  W.  S. 
Gray,  the  cashier,  in  the  presence  of  W.  Ome,  who  was  presi- 
dent of  the  bank  at  the  time.  The  money,  being  gold,  was 
weighed  in  the  presence  of  the  president  and  cashier,  and  a 
memorandum  of  the  different  pieces  iu  separate  bags  taken  by 
the  cashier  and  given  to  Mr.  Bond,  the  testator's  agent,  vnth 
the  writing  signed  by  Mr.  Gray  as  cashier,  viz.,  '*  Left  at  Essex 
Bank  for  safe-keeping."  The  verdict  finds  that  the  chest  con- 
taining the  gold  was  left  at  the  bank  as  a  special  deposit;  that 
the  bank  was  not  authorized  to  use  the  money,  or  treat  it  other- 
wise than  as  a  special  deposit;  that  it  was  kept  in  the  vault  of 
the  bank  until  it  was  removed  to  Haverhill  for  better  security 
in  time  of  war,  with  the  consent  and  at  the  expense  of  the 
owner;  that  after  the  danger  was  over  it  was  brought  back  and 
replaced  in  the  vaults  of  the  bank,  with  the  specie  belongihpf  to 
the  bank,  and  there  remained  uutil  it  was  pilfered  as  afterwards 
stated  in  the  verdict.  Mr.  Bond,  the  agent  of  the  owner,  was 
iu  the  practice  of  coming  to  the  bank  to  look  into  the  vault  to 
see  that  the  money  was  safe,  but  it  did  not  appear  that  he 
opened  the  .cask  or  counted  the  money.  Some  of  the  doubloons 
were  delivered  to  the  agent,  on  the  order  of  the  testator,  by  the 
cashier  in  August,  1817;  and  at  other  times  other  doubloons 
were  delivered  in  the  same  manner  on  sirAilar  orders.     At  each 
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•of  these  times  tlie  cask  was  opened  by  the  cashier  or  chief  clerk 
to  deliyer  the  doubloons  pursuant  to  orders.  This  was  done 
ipvithout  the  knowledge  of  any  of  the  directors.  Thej  knew 
jiothing  of  the  deliYcry  of  the  doubloons,  nor  was  any  account 
-taken  of  them  in  the  books  of  the  bank.  It  is  found  that  no 
return  or  statement  of  special  deposits  was  ever  made  to  the 
directors  by  the  cashier;  and  that  such  deposits  are  made  and 
-taken  away  without  the  particular  knowledge  of  the  directors, 
although  they  know  it  is  the  practice  so  to  receive  and  take 
them.  The  directors  knew  nothing  of  the  nature  or  amount  of 
ibis  or  any  other  special  deposit,  unless  such  knowledge  maybe 
presumed  from  the  agency  of  the  president  and  cashier  in  re- 
-ceiling  this  deposit,  or  of  the  cashier  when  he  delivered  the 
doubloons  pursuant  to  orders.  And  it  is  found  not  to  be  the 
practice  of  this  or  any  other  bank,  for  the  directors  to  inspect 
or  examine  special  deposits,  and  it  is  considered  improper  for 
jtny  officer  to  do  so  without  the  consent  of  the  depositor. 

Upon  this  state  of  facts,  we  think  it  must  be  manifest  that,  as 
far  as  the  bank  was  concerned,  this  was  a  mere  naked  bailment 
for  the  accommodation  of  the  depositor,  and  without  any  ad- 
vantage to  the  bank,  which  can  tend  to  increase  its  liability  be- 
yond the  effect  of  such  a  contract.  No  control  whatever  of  the 
4shest,  or  of  the  gold  contained  in  it  was  left  with  the  bank  or 
its  officers.  It  would  have  been  a  breach  of  trust  to  have 
opened  the  chest  or  to  inspect  its  contents.  The  owner  could 
at  any  time  have  withdrawn  it,  there  being  no  lien  for  any  price 
of  its  custody,  and  it  was  not  thought  that  the  bank  had 
authority  to  remove  it  to  a  place  of  greater  safety  without  the 
•orders  of  the  owner.  If  it  be  possible  to  constitute  a  gratuitous 
bailment,  or  a  simple  deposit,  this  was  one,^  unless  the  memo- 
jnandum  given  by  the  cashier  altered  its  character,  or  unless  the 
nature  of  such  a  deposit  is  such  as  to  have  given  the  bank  a 
right  to  derive  profit  from  it;  both  of  which  points  have  been 
•contended  for  by  the  counsel  for  the  plaintiffs. 

As  to  the  first  of  these  points  supposing  the  bank  to  be 
answerable  for  any  special  undertaking  of  the  cashier,  we  per- 
^^ve  no  evidence  of  such  an  undertaking  in  this  case.  The 
writing  signed  by  the  cashier  is  merely  a  memorandum,  signify- 
ing that  the  chest  and  its  contents  were  left  in  the  bank  for 
aafe»keeping.  It  contains  no  promise,  and  assumes  no  risk 
other  than  would  be  derived  from  the  mere  delivery  without 
any  writing.  Nor  does  it  receive  any  additional  force  from  the 
jnreeenoe  of  Mr.  Ome,  and  his  certificate  of  the  gold  having 
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been  weighed  in  his  presence.  For  in  this  he  did  not  act  or 
sign  ofiSciallj;  and  if  he  had  assumed  to  do  so,  it  not  being 
within  the  scope  of  his  authority,  as  president,  to  charge  the 
bank  with  any  special  Kability,  his  act  could  not  have  bouDd 
the  corporation,  who,  according  to  the  practice  as  found  bj  the 
jury,  take  no  notice  of  special  deposits.  And  the  same  may  be 
said  of  the  memorandum  signed  by  the  cashier.  For  if  he  had 
undertaken  to  make  the  bank  specially  answerable  for  a  deposit, 
contraiy  to  its  usage,  and  to  the  nature  of  the  contract  implied 
by  accepting  such  a  deposit,  such  an  undertaking,  without 
previous  authority  or  subsequent  assent,  would  have  failed  to 
implicate  the  bank. 

We  think,  also,  that  there  is  nothing  in  the  nature  of  such  a 
deposit,  or  in  the  usages  of  banks  or  in  the  act  incorporating 
the  bank,  from  which  any  qualities  can  be  attached  to  this  bail- 
ment, which  do  not  belong  to  that  class  of  contracts  generally, 
where  the  advantage  is  wholly  on  the  side  of  the  depositor.  It 
was  contended  that  the  bank  might  discount  on  this  property. 
But  if  the  true  nature  of  a  special  deposit  is  understood  by  tis, 
and  we  think  its  character  is  properly  described  in  the  special 
yerdict,  were  of  opinion  this  could  not  be  done.  For  although 
the  bank,  by  implication,  are  allowed  in  the  act  of  incorporation; 
to  have  credit  upon  the  simple  amount  of  all  the  moneys  de- 
posited for  safe-keeping,  we  are  satisfied  that  the  legislature 
had  reference  to  general  deposits  only  in  this  provision.  It 
does  not  appear  that  this  or  any  other  bank  ever  isdued  notes 
upon  the  credit  of  special  deposits;  indeed  they  could  not,  as 
the  amount  of  such  deposits,  or  the  value  of  them,  is  generally 
wholly  unknown  to  the  directors  and  the  company.  The  eighth 
section  of  the  incorporating  act,  we  think,  clearly  shows  thai 
the  deposits  referred  to  in  the  third  section  are  general  deposits. 
For  in  the  eighth  section  an  annual  account  of  the  moneys  de- 
posited is  required  to  be  made  to  the  governor  and  council,  in 
order  that  it  may  be  ascertained  whether  there  has  been  an 
excessive  issue  of  notes.  Kow,  of  special  deposits,  no  suoh  ac- 
count can  be  rendered,  because  none  is  kept;  and  we  have  never 
heard  that  any  bank  has  been  complained  of,  as  violating  its 
charter,  for  not  rendering  an  account  of  such  deposits. 

We  see,  then,  no  profit  to  the  bank  arising  from  special  de- 
posits unless  it  be,  as  was  suggested,  that  they  acquire  an  in- 
creased credit  with  the  community  on  their  account.  But  any 
credit  founded  upon  such  deposits  would  be  fallacious,  sinoe 
they  cannot  be  meddled  with  by  any  officer  of   the  bank. 
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althoiigfa  aniboriaed  bj  a  vote  of  the  eoxporation,  withont  a 
broach  of  trust,  which  would  sabject  them  to  an  action.  As  to 
the  idea  suggested,  that  the  bosineBs  of  the  bank  may  be  facili- 
tated and  incroased  by  the  accommodation  given  to  special 
depositors,  the  advantage,  if  any,  is  too  minnte  and  remote  to 
effect  their  liability.  Snch  deposits  are,  indeed,  simply  grata* 
itoQs  on  the  part  of  the  bank,  and  the  practice  of  receiving 
them  most  hare  originated  in  a  willingness  to  accommodate 
members  of  the  corporation  with  a  place  for  their  treasures, 
more  secure  from  fire  and  thieves  than  their  dwelling-houses  or 
stores;  and  this  is  rendered  more  probable  from  the  well-known 
faci»  that  not  only  money  or  bullion,  but  documents,  obliga- 
tions, oertificates  of  public  stocks,  wills  and  other  valuable 
papers,  are  frequently,  and  in  some  banks  as  frequently  as 
money,  deposited  for  safe  keeping.  This  is  wholly  different 
from  the  deposits  contemplated  in  the  act  on  which  notes  may 
be  issued,  for  they  enter  into  the  capital  stock,  become  the 
property  of  the  bank,  as  much  as  their  other  moneys,  and  the 
bank  become  debtors  to  the  depositors  for  the  amount 

8.  The  contract  in  the  present  case  being  then  only  a  general 
bsilment,  the  third  question  to  be  discussed  is,  whether  the 
eontimot  has  been  executed  by  the  bank.  I  use  the  word  bank 
for  the  corporation,  consisting  of  the  president,  directors  and 
company,  for  the  sake  of  brevity. 

The  rule  to  be  applied  to  this  species  of  bailment  is,  as  has 
been  stated,  that  the  depositary  is  answerable  in  case  of  loss 
for  gross  negligence  only,  or  fraud,  which  will  make  a  bailie  of 
any  character  answerable.  Gross  negligence  certainly  cannot 
be  inferred  from  anything  found  by  the  verdict;  for  the  same 
care  was  taken  of  this  as  of  other  deposits,  and  of  the  property 
l^l^imging  to  the  bank  itself.  The  want  of  books,  showing  the 
number  and  amount  of  deposits  is  not  a  culpable  negligence; 
for  the  acceptance  of  the  deposit  being  voluntary,  the  bank  was 
not  oUiged  to  incur  any  labor  or  expense  in  this  respect;  and, 
besides,  the  agent  of  the  depositor  required  nothing  but  a 
memorandum  from  the  cashier;  and  this  was  more  than  he 
eonld  have  inaiflted  on  as  aright.  As  to  the  supposed  neglect 
and  carelessness  of  the  directors,  in  not  inspecting  the  cashier's 
aoeonnts  more  strictly,  so  as  to  have  detected  his  fraudulent 
management  of  the  books  to  cover  his  peculation;  this  concerned 
the  properly  of  the  company,  not  that  of  special  depositors; 
and  the  reputation  of  the  cashier,  and  general  confidence  in 
him,  found  by  the  verdict,  is  a  sufficient  answer  to  any  charge 
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of  negligence  in  his  original  appointment  or  oontinoanoe  in 
office. 

We  have  thns  prepared  the  way  for  the  diBcuaabn  of  the 
great  question  in  the  case,  and  we  belieTe,  the  only  one  on 
which  doubts  could  be  entertained.  The  loss  was  ocoasioned 
by  the  frand  or  felony  of  two  officers  of  the  bank,  the  cashier 
and  chief  clerk.  We  shall  not  consider  whether  the  act  of  tak- 
ing the  money  was  f elonioos  or  only  fraudulent,  as  the  distine- 
taon  is  not  important  in  this  case,  the  question  being  whether 
there  was  gross  n^ligence;  and  that  fact  may  appear  by  suflEar- 
ing  goods  to  be  stolen,  as  well  as  if  they  were  taken  away  by 
fraud.  Fraud  on  property  deposited,  committed  by  the  depos- 
itary, or  his  servants  acting  under  his  authority,  express  or 
implied,  relatiye  to  the  subject-matter  of  the  fraud,  is  equiTalent 
to  gross  negligence,  and  renders  the  depositary  liaUe.  No 
fraud  is  directly  imputed  to  the  bank,  it  being  found  that  the 
directors  who  represent  the  company  were  wholly  ignorant  of 
the  transactions  of  the  cashier  and  chief  clerk  in  this  respect. 

The  point,  then,  is  nazxowed  to  this  consideration,  whether 
the  corporation,  as  bailee,  is  answerable  in  law  for  the  depre- 
dations committed  on  the  testator's  properly  by  two  of  its 
officers;  and  here  it  being  thought  there  was  some  disorepamoj 
in  the  authorities,  we  have  felt  oureelTes  obliged  to  examine 
minutely  all  which  have  been  dted,  and  all  others  hairing  a 
bearing  on  the  question. 

It  was  contended,  by  one  of  the  counsel  for  the  plaintilb, 
as  a  proposition  uniTersally  true,  that  the  principal  is  cirilly 
answerable  for  all  frauds  done  by  his  agents;  and  he  is  sup- 
ported in  the  use  of  this  language  by  a  doctrine  of  Lord 
Kenypn,  in  the  case  of  Doe  y.  MarUn,  and  also  by  Lord  Ellen- 
borough,  in  1  Oampb.  127.  And  yet,  it  must  strike  the  mind  of 
eyery  man  of  sense,  that  this  uniyersal  proposition  will  admit 
of,  and  indeed,  upon  principles  of  common  justice,  actually 
requires,  considerable  qualifications.  No  one  will  suppose,  it 
my  senrant  commits  a  fraud  relative  to  a  subject  that  does  not 
concern  his  duty  toward  me,  that  I  shall  be  civilly  answerable 
for  such  fraud.  If  I  send  him  to  market,  and  he  steps  into  a 
shop  and  steals,  or,  upon  false  pretenses,  cheats  the  shopkeeper 
of  his  goods,  I  think  all  mankind  would  agree  that  I  am  not 
answerable  for  the  goods  he  may  thus  unlawfully  acquire;  and 
yet  the  proposition,  as  stated,  will  embrace  a  case  of  this  kind. 
The  proposition  can  be  true  only  when  the  agent  or  servant  is, 
while  committing  the  fraud,  acting  in  the  business  of  his  prin- 
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eipal  or  xnMier;  and  this  was  the  state  of  things  in  both  the 
4sa8e8  which  are  cited  to  sapport  the  proposition,  and  thejr  go 
upon  the  principle  of  an  implied  aathority  to  do  the  act. 

The  rule  of  law  is  coireotly  laid  down  by  Sir  William  Black- 
8tone»  1  BL  Oom.  429,  viz.,  **  that  the  master  is  answerable  for 
the  act  of  his  servant,  if  done  by  his  command,  either  expressly 
g^Ten  or  implied/'  And  in  another  place,  ''  If  a  servant  by  his 
negligence  does  any  damage  to  a  stranger,  the  master  shall  an- 
swer for  his  n^lect,  bat  the  damage  mast  be  done  while  he  is 
actoally  employed  in  his  master's  service,  otherwise  the  servant 
flhall  answer  for  his  own  misbehavior:''  Id.  481.  The  same  rale 
will  apply  more  strongly  to  fraads  practiced  by  the  servant. 
Ohiistian,  in  a  note  to  tlds  passage,  approves  this  doctrine,  and 
illustrates  it  with  some  observations  of  his  own. 

The  supreme  court  of  the  United  States  recognise  the  same 
doctrine  in  the  case  of  The  HechanM  Bank  v.  The  Bank  of 
Coiumbia,  6  Wheat.  826,  in  which  it  is  said  that  the  liabiUty  of 
the  principal  depends  upon  the  facts:  1.  That  the  act  done  in 
the  exercise;  and,  2.  Within  the  limits  of  the  powers  del^iated. 
Any  act  they  say  within  the  scope  of  the  power  or  confidence 
repoeed  in  Uie  agent,  such  as  money  credited  in  the  books  of 
the  teller  of  a  bank,  or  proved  to  have  been  deposited  with 
him,  although  he  omits  to  credit  it.  And  in  the  case  of  JSQta  v. 
Homer,  8  T.  B.  688,  Lord  Eenyon  says:  "  The  defendants  are 
leaponaiblefor  the  acts  of  their  servant  in  those  things  that  re- 
spect his  duty  under  them,  though  they  are  not  answerable  for 
hia  misconduct  in  those  things  that  do  not  respect  his  duiy  to 
them;  as  if  he,  being  master  of  the  defendants'  vessel,  were  to 
commit  an  assault  upon  a  third  person  in  the  course  of  his 
'voyage."  And  npon  the  same  principle  it  has  been  holden  that 
if  a  servant  willfully  drive  his  master's  carriage  against  the  car- 
nage of  another,  the  master  is  not  liable  for  the  damages:  1 
East,  106.  And  the  reason  is  the  same;  for  in  such  case  there 
is  no  aathority  from  the  master,  express  or  implied;  the  serv- 
ant in  that  act  not  being  in  the  employment  of  his  master.  In 
the  case  here  referred  to,  the  master  was  not  in  the  carriage  at 
the  time;  the  law  would  have  been  the  same  if  he  had  been 
present,  and  had  endeavored  to  prevent  the  act;  the  presence 
of  the  master  being  only  presumptive  evidence  of  authority. 

I  think  it  may  be  inf ened  from  all  this,  as  a  general  rule, 
that  to  make  the  master  liable  for  any  actof  fraud  or  negligence 
done  by  his  servant,  the  act  must  be  done  in  the  course  of  his 

iployment;  and  that  if  he  steps  out  of  it  to  do  a  wrong  either 
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franduldnily  or  f eloniooBly  towaxds  another^  the  nuMier  is  no 
more  answerable  than  any  stranger.  The  oases  of  innholdeis, 
common  carriers,  and  perhaps  ship  masters  or  seamen,  when 
goods  are  embezzled,  are  ezoeptions  to  the  general  rule  founded 
on  pnblio  policy. 

We  are  then  to  inqnire  whether,  in  this  case,  when  the  gold 
was  taken  from  the  cask  by  the  cashier  and  clerk,  thqr  were  in 
the  coarse  of  their  official  employment.  Their  master,  the 
bank,  had  no  right  to  meddle  with  the  cask,  or  open  it,  and  so 
could  not  lawfully  communicate  any  authority;  and  that  they 
did  not,  in  fact,  give  any,  is  found  by  the  verdict.  Nor  did 
they  in  any  manner  assent  to,  or  have  any  knowledge  of  it. 
There  are  no  circumstances,  then,  from  which  such  aathori^ 
can  be  implied.  The  chest  or  cask  when  once  placed  in  the 
vault  was  to  remain  there  until  taken  away  by  the  owner,  or 
ordered  away  by  the  bank;  either  party  having  a  right  to  dis- 
continue the  bailment.  It  was  never  opened  but  by  order 
of  the  owner  until  it  was  opened  by  the  officers  for  a  fraudulent 
or  felonious  purpose.  It  was  no  more  within  the  dutj  of  the 
cashier  than  of  any  other  officer  or  person  to  know  the  contents, 
or  to  take  any  account  of  them.  If  the  cashier  had  any  official 
duty  to  perform  relating  to  the  subject,  it  was  merely  to  dose 
the  doors  of  the  vault  when  banking  hours  were  over,  that  this, 
together  with  other  property  there,  should  be  secure  from  theft 
He  cannot,  therefore,  be  confddered,  in  any  view,  as  acting 
within  the  scope  of  his  employment  when  he  committed  the  vil- 
lainy,  and  the  bank  is  no  more  answerable  for  this  act  of  his 
than  they  would  be  if  he  had  stolen  the  pocket-book  of  any  per- 
son who  might  have  laid  it  upon  the  desk  while  he  was  trans- 
acting some  business  at  the  bank. 

If  it  be  asked  for  what  acts  then  of  a  cashier  or  derk  the  bank 
would  be  answerable,  I  should  answer,  for  any  which  pertain  to 
their  official  duty,  for  correct  entries  in  their  books,  and  for  a 
proper  account  of  general  deposits,  so  that,  if  by  any  mistake 
or  by  fraud  in  these  particulars  any  person  be  injured,  he  would 
have  a  remedy.  If  they  should  rob  the  vaults  of  the  prc^>eriy 
of  the  bank,  the  company  would  necessarily  lose;  and  if  the 
bank  have  become  debtors  to  those  who  have  deposited  other- 
wise than  specially,  their  debts  wiU  not  be  diminished  by  the 
fraud;  so  that  in  this  form  they  are  answerable  to  depoBitors, 
and  for  the  correct  conduct  of  all  their  servants,  in  their  proper 
sphere  of  duty,  they  are  answeraUe.  They  may  also  be  answer- 
able for  notices  toindorsers  upon  bills  and  notes  left  with  them 
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for  ooUeetion,  if  there  ahoiild  be  a  fidliire  by  negleefc  of  any  of 
their  senrants,  beoanae  ihey  haye  undertaken  to  giye  the  proper 
notioea.  Bat  eren  in  that  case  it  may  admit  of  a  question 
leather  thqr  would  be  liable  any  further  than  attorneys  who 
undertake  the  oolleotion  of  debts,  would  be.  But  they  are  not 
answerable  for  special  deposits  stolen  by  one  of  their  oflBoers 
any  more  than  if  stolen  by  a  stranger,  or  any  more  than  the 
owner  of  a  warehouse  would  be  who  permitted  his  friend 
to  deposit  a  bale  of  goods  there  for  safe-keeping,  and  the  goods 
should  be  stolen  by  one  of  his  clerks  or  servants. 

The  undertaking  of  banking  corporations,  with  respect  to 
their  officers,  is  that  they  shall  be  skillful  and  faithful  in  their 
employments;  they  do  not  warrant  their  general  honesty  and 
npiightaess.  And  it  is  the  same  with  individuals.  If  a  friend 
commit  to  my  care  valuable  property  to  kctep  for  him,  and  it 
be  stolen  by  my  servants,  I  shall  not  be  answerable  for  the  loss, 
as  was  stated  l^LordKenyon  in  the  case  of  JFVnnuoan^  v.  SmalL 
Thia  case,  before  referred  to  for  another  purpose,  deserves 
special  notice  upon  this  point;  for  if  it  be  law,  it  goes  the 
whole  length  of  the  case  before  us,  and  even  beyond  it;  for  the 
bailee  there  received  a  revrard  for  his  custody  of  the  goods 
which  were  stolen.  The  plaintiff  was  an  officer  in  the  army, 
and  being  about  to  leave  London,  sent  his  trunk  to  the  defend- 
ant's house  for  safe  custody,  and  was  to  pay  one  shilling  a  week 
for  house-room.  When  he  returned  he  received  the  trunk,  but 
the  contents  had  been  stolen.  Lord  Kenyon  held  the  defend- 
ant not  liable,  it  appearing  that  he  had  tiJcen  as  much  care  of 
the  trunk  as  he  had  of  his  own  goods;  and  that  if  the  goods 
were  stolen  by  the  defendant's  servants,  as  was  stated  to  have 
been  the  fact  by  the  plaintiff's  counsel,  it  would  make  no  differ- 
emoe.  His  lordship  no  doubt  considered  the  hire  agreed  to  be 
paid  as  mere  compensation  for  house-room,  not  as  a  reward  for 
diligence  and  care,  and  therefore  did  not  require  of  the  defend- 
aai  more  care  than  he  used  about  his  own  goods,  considering  it 
as  s  simple  deposit  only.  Whether  he  was  right  or  not  in  this, 
there  is  no  doubt  of  the  coirectness  of  his  opinion  with  respect 
to  the  agency  of  the  servants  in  the  theft;  for  they  were  not  in 
the  course  of  their  duty  when  pilfering  the  trunk  of  its  contents. 
Chuaow  and  Shepherd,  eminent  sergeants,  and  since  judges, 
aequieseed  in  the  opinion. 

The  case  is  in  all  respects  like  the  one  before  us,  except  that 
the  goods  were  to  be  kept  for  hire;  and  the  difference  is  alto- 
gether in  favor  of  the  defendants  in  the  present  case.    In  an- 
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Bwer  io  this,  it  was  obaenred  by  the  oowuiel  for  the  plaintiib 
that  the  cashier  of  the  bank  was  tmsted,  and  therefore,  the 
doctrine  of  Lord  Kenyon  did  not  apply.  Bat  if  we  are  right  in 
the  principles  before  stated,  he  was  not  trusted  in  this  bnsiness; 
neither  he  nor  his  principal,  the  bank,  having  anything  to  do 
with  the  chest  or  cask  bat  to  give  it  a  place  in  the  vaolt,  and  to 
lock  it  ap  when  the  hoars  of  business  were  over;  and  so  the 
cashier  must  be  considered  like  the  servant  in  the  case  cited. 

Some  stress  was  laid  in  the  argument  upon  the  security  taken 
by  the  bank  of  the  cashier  for  the  faithful  discharge  of  his  duly. 
But  we  think  it  obyious  that  nothing  was  contemplated  in  the 
securiiy  but  the  official  neglect  of  the  cashier.  The  act  of  in- 
corporation authorizes  the  bank  to  require  bonds,  in  a  sum  not 
less  than  ten  thousand  dollars;  and  a  bond  was  taken  for  that 
sum  only.  Now,  considering  this  as  one  of  the  oldest  Kft^nVin^r 
companies  in  one  of  the  most  wealthy  towns  in  the  common- 
wealth,  without  doubt  special  deposits  of  a  vast  amount  were 
from  time  to  time  received  into  the  bank  for  safe-keeping,  and 
a  bond  for  ten  thousand  dollars  could  never  have  been  taken  to 
indemnify  against  a  possible  loss  of  these. 

Upon  a  view,  therefore,  of  all  the  points  in  the  case,  and 
after  a  careful  attention  to  the  arguments  and  authorities,  we 
are  satisfied  that  upon  the  special  verdict,  judgment  most  be 
entered  for  the  defendants. 

We  have  to  regret  that  two  of  our  brethren  have  been  so  sit- 
uated as  to  be  unable  to  afford  us  any  assistance;  one,  Putnam, 
J.,  being  slightly  interested  when  the  action  was  commenced, 
and  the  other,  Jackson,  J.,  having  become  interested  by  the 
death  of  a  relative,  since  the  argument,  and  before  any  con- 
sultation was  had  upon  the  cause.  It  is  a  consolation,  however, 
that  the  rest  of  us,  having  examined  the  cause  with  great  care 
separately  and  together,  all  concur  in  the  opinion  which  has 
been  given.  This  has  been  said  to  be  a  hard  case  on  the  part 
of  the  plaintiffs,  whose  testator  confided  a  large  amount  of 
property  to  a  place,  as  he  thought,  of  perfect  security,  under 
the  management  of  at  least  common  prudence  and  skill;  and 
indeed  it  is  a  hard  case,  as  all  cases  are  where  property  is  lost 
by  violence  or  fraud.  But  it  is  not  less  hard  upon  many  of  the 
members  of  the  corporation  who  have  by  the  same  wicked  con- 
duct been  deprived  of  their  earnings  and  savings.  All  that  can 
be  done  by  the  court  is  to  lament  the  common  misfortune,  and 
take  care  not  to  add  injustice  to  hardship  by  relieving  one  suf- 
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f  erer  at  the  ezpenae  of  others,  unless  the  pxineiples  of  law  de- 
mand sucL  interposition. 
Costs  for  the  defendants. 

JLuBQ2rriOB8P9aLu.l>XF0SiTB.-~Tliis  is  tiie  leading  OMe  001  thsliabOi^ 
€i  htsakm  for  spedsl  depositiy  and  in  setenl  late  cates  it  ia  followed  and  ap- 

pioTed.  In&9ottT.ira&  Aiiiib<2^C%«ater,  72P^St  471;  &G.,  13Am.B4w 
71 19  in  an  action  to  roooTer  of  a  bank  the  ^alne  of  bonds  deposited  for  aafe- 
ke^ping  by  plaintiff,  and  stolen  by  the  teller  of  the  bank,  it  vas  held  that 
tlM  bank,  being  a  gratoitoos  bailee^  was  not  liable,  although  an  examination 
of  tliA  teller's  aooonnts  after  the  theft  prored  them  to  hsTo  been  falsely  kept, 
and  ahowed  that  he  had  been  abstraeting  f onds  for  two  years,  and  although 
itwaa  known  to  the  president  that  he  had  dealt  onoe  or  twice  in  stocks. 
ikgnew,  C.  J.,  refers  with  approbation  to  the  principal  case,  saying  that  there 
''the  law  of  bailment  was  ezhanstirely  discnssed  by  Parker,  0.  J."  The 
■ame  doctrine  is  laid  down  in  HaiUmal  Bank  of  Lyone  y.  Ocean  NaL  Bank, 
eOK.  T.  278;  &  C,  19  Am.  Bepu  181,  where  it  is  held  that  the  cashier  or 
otlier  exeontiTe  officer  of  a  national  bank  has  not,  in  the  absence  of  special 
anthority  from  the  directors,  or  of  a  nsage  or  practice  so  to  dp,  power  to  re- 
oehre  on  behalf  of  the  bank,  property  for  safe-keeping.  Here,  also,  the  an* 
tbontj  of  the  princqMd  case  is  indorsed  and  relied  on,  as  well  as  ScoUy.  Not, 
Bank  f^  Chaier^  mpra.  The  principle  controlling  these  decisions  is,  that 
oocpotatioDS  are  only  to  be  held  liaUe  for  the  acts  of  their  offioen  and  agents 
wban  noting  within  the  general  scope  and  apparent  sphere  of  their  duties; 
and  tiiat  th^  on^t  not  to  be  liable  for  acts  done  by  such  officers  without 
apedal  aatfaority  in  cases  withoat  the  general  scope  and  sphere  of  their  duty  i 
Stoiy  on  Agency,  sees.  114^  115;  Badgfr  y.  Bank  i^  Oumhtrlomd^  21^'ilb.  43&i 
MerdtamU?  Bank  ▼.  lUaU  Bank,  10  WalL  604;  Bank  qf  0«ne»ee  y.  Patehm 
Audfc,  13  K.  T.  a09l 

In  WUe^  Y.  Fim  NaL  Bank  qf  BratOeboro,  47  Vt  646,  the  liability  for 
snch  deposits  is  considerBd:  The  taking  of  special  depoaits  to  keep  merely  for 
tlM  aeoommodation  of  the  depositors,  is  not  within  the  anthorised  busineea 
4>f  national  banks;  and  the  cashiers  of  such  bsnks  haYS  no  power  to  bind 
tiiem  on  any  expiess  contract  accompanying^  or  any  implied  contract  arising 
ont  of  snch  tsking.  Here  the  principal  case  was  considered  end  relied  on, 
the  oonrt  saying  that  "no  other  caae  as  to  the  scope  of  the  powers  of  banks, 
of  aoffieaeat  importance  to  attract  the  attention  of  oounael,  appears  to  haYo 
arisen  and  been  decided  between  that  and  the  passsge  of  the  act  of  congreaa 
in  1864**  in  reference  to  national  banks.  The  court  in  PennsylYsnia  again 
coBsidsred  this  subject  in  Fint  Nat.  Bank  y.  Oraham,  79  Fa.  St.  106.  It 
beldy  in  an  action  against  a  national  bank  to  leooYer  bonds  deposited  with  it 
for  safo-keeping,  withoat  compensation,  snd  which  the  bank  alleged  were 
stolen  from  its  Yanlts,  that  the  bank  was  liable  only  for  gross  negligence;  that 
Hs  failore  to  giYO  prompt  notice  of  the  robbery  was  a  question  for  the  jury, 
twisring  on  the  question  of  n^gligenoe;  snd  that  while  the  mere  Yoluntaxy  act 
of  the  caahier  in  leoeiYing  the  funds  would  not  subject  the  bank  to  liability, 
yet  if  tho  deposit  was  known  to  the  directors,  and  th^  acquiesced  in  its  re- 
tSBctiflo,  s  ooBtiaot  relati<m  was  created  by  which  the  defendants  would  be 
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Plomm  SmiMOHXD  as  WimBs— BBOAnL— If  a  thttiS^  who  haa  » 

in  custody  on  a  ok  m.  iMoenarily  takM  him  oat  of  the  ooonty  in  obedi* 
€Ooe  to  a  haheoi  eorpu$  ad  tu^fieamdmmf  and  retonu  with  him  whan  tht 
tadgaiaj  of  the  imt  is  answered  and  without  onneoessaiy  deUy,  he  will 
not  be  liable  as  for  an  escape,  shoold  the  prisoner  stroll  about  and  soms- 
times  be  ont  of  his  Tiew. 

Debt,  for  the  escape  of  Benjamin  Henick,  who  was  in  the 
enstodj  of  Gri£Bn,  as  sheriff,  on  a  ca.  sa.  at  the  plaintiff*B  suit. 
Pleas,  nil  debet;  fresh  pursuit  and  recaption  before  action  was 
brought;  and  yoluntary  return  into  custody  before  action  was 
brought.  It  appeared  that  the  defendant  was  served  on  the 
twenty-fourth  May,  1817,  with  a  writ  of  habeoB  carpus  ad  lesfj^ 
oandum  duly  allowed  by  the  chief  justice,  requiring  defendant 
to  have  Herrick  on  the  twenty-sixth  of  May  before  a  oertain 
referee  in  New  York  in  a  case  in  which  one  Brush  was  defend- 
ant; that  the  defendant,  with  Brush's  consent,  gave  to  the  latter 
a  written  deputation  to  execute  the  writ,  and  make  return, 
which  he  did;  that  Brush  and  Herrick  went  to  New  York  on 
the  twenty-fourth  of  May,  Saturday;  appeared  before  the  referee 
on  Monday  following,  when  the  reference  was  adjourned  until 
Wednesday;  and  that  on  Thursday,  Brush  and  Herrick  returned 
to  Poughkeepsie,  and  the  latter  went  immediately  into  the  cus- 
tody of  the  defendant.  While  in  New  York,  Herrick  was  seen 
in  seyeral  places,  on  his  own  businees,  unaccompanied  bj  Brush 
and  without  his  permission,  although  Herrick  considered  him- 
self under  his  charge. 

Verdict  for  the  plaintiff,  sul^ect  to  the  opinion  of  thia  court 
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S.  and  (7.  Buffgles,  for  the  plaintiff,  oited  Bnmson  t.  Earl^  17 
JohniB.  63;  2  W.  Bl.  1046;  3  Bl.  Com.  415;  1  Bos.  &  P.  241;  8 
Com.  Dig.  601,  Escape,  0.;  2  Bac.  Ab.  Escape,  B.;  2  Sannd. 
86,  note;  5  Johns.  857;  Tidd'sPr.  789;  Sellon's  Pr.  464;  1  Str. 
433;  8  Go.  Lit.  48, 44;  Moore,  257;  6  Burr.  2812;  1  Ld.  Baym. 
941;  Hard.  476;  Oxo.  Gar.  14, 466;  Hob.  202;  1  Bos.  &  P.  24. 

By  CJonrfc,  Snaram,  0.  J.  There  is  no  doabt  that  after  the 
defendant  is  taken  in  execution,  if  he  is  seen  at  laxge,  without 
the  liberties  of  the  gaol,  for  oyer  so  short  a  time,  as  well  before 
as  after  the  return  of  the  writ,  it  is  an  escape  in  the  sheriff. 
Xhe  sheriff,  howcTcr,  may  protect  himself  from  the  consequences 
by  a  freah  pursuit  and  recaption,  or  by  the  voluntary  return  of 
the  prisoner  before  action  brought. 

The  writ  of  habeas  corpus,  in  this  case,  justified  the  defendant 
for  oouTeying  Herriok  to  New  York;  and  it  is  very  cTident  that 
there  was  no  unnecessary  delay  in  bringing  him  back  to  Pough- 
keqpsie.  There  is  no  weight  in  the  suggestion  that  the  habeas 
corpus  was  taken  out  coUusively;  but  if  it  was,  the  sheriff  was 
no  party  to  the  coUasion.  He  was  bound  to  obey  the  writ:  5 
Johns.  357.  The  only  point  to  be  decided  is,  whether  permit- 
ting Herrick  to  be  separated  from  Brush,  the  special  deputy, 
without  any  permission  on  the  part  of  the  deputy,  was  an  es- 
cape. The  original  object  of  the  common  law  in  subjecting 
debtors  to  dose  imprisonment  on  execution  was,  that  by  duress 
of  imprisonment,  they  might  be  coerced  to  pay  their  debts. 
They  were  to  be  kept  in  arda  et  salva  custodia.  Under  the  stat« 
ate  of  Westminster,  2  Ohas.  U.,  Carceri  manoipeniur  in  ferris, 
they  might  be  kept  in  irons.  Oirilization  and  modem  refine- 
ment, and  a  greater  spirit  of  humanity,  haye  ameliorated  the 
law,  and  with  us,  imprisonment  is  merely  nominal.  It  exists, 
howerer,  in  some  degree  of  rigor,  where  the  unfortunate  debtor 
ia  unable  to  giye  the  requisite  security  for  the  liberties  of  the 
gaol. 

But  the  question  recurs:  what  kind  of  indulgence  to  a  prisoner 
in  the  sherifPs  custody  on  a  ca.  sa.,  and  who  is  directed  to  be 
brought  before  a  court  to  testily  under  a  habeascorpus,  will  sub* 
jeet  the  sheriff  to  an  action  for  an  escape  ?  I  am  satisfied  that 
the  indulgence  prored  to  have  taken  place  in  this  case  does  not 
oonstitate  an  escape.  The  earliest  case  upon  this  subj  ect  is  Boy^ 
tan's,  8  Ck>.  48.  It  was  resolyed  by  the  court  that  tibere  was  a 
diffttonoe  between  the  custody  of  one  in  execution,  within  the 
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county  where  the  common  gaol  is,  and  where  the  aheziff  hath 
the  custody  of  one  in  execution  out  of  the  county;  and  it  waa 
adjudged  that  where  the  sheriff  hath  one  in  execution  for  a 
debt,  and  a  habeas  corpus  issues  to  haye  the  body  in  the  Idng^s 
bench  at  a  certain  day,  by  force  of  which  writ  the  sheriff,  before 
the  return  of  the  writ,  brings  his  body  to  an  inn  in  Smithfield, 
toward  Westminster,  and  the  prisoner,  of  his  own  head,  goes 
without  any  keeper  to  Southwark  and  the  next  morning  comes 
again  to  the  sheriff  to  Smithfield,  and  at  the  return  of  the  habeas 
corpus  the  sheriff  deUvers  his  body  in  court,  this  was  no  escape; 
and  they  referred  to  Ohamoctfa  case,  81  Eliz.,  and  obeerred  thai 
it  stood  with  great  reason;  for  the  sheriff  may  more  strongly 
guard  his  gaol  than  CTery  inn  or  other  place  through  which 
he  travels.  Bacon's  title  Escape,  B,  mentions  this  case  as  law. 
In  the  case  of  MordeU  t.  The  Marshall  of  the  Rinses  BenOi,  1  Mod. 
116,  which  was  debt  for  the  escape  of  one  Beynolds,  the  defend- 
ant gave  in  eyidence  a  habeas  corpus  ad  testificandum^  and  ii 
appeared  that  the  prisoner  went  down  too  long  beforehand,  and 
staid  too  long  after  the  assizes  were  done  at  Wells,  and  that  he 
went  back  three  score  miles  beyond  Wells,  before  he  returned 
again  to  London.  Hale,  chief  justice,  said  that  if  a  habeas  cor* 
pus  be  granted  to  bring  a  person  into  court,  and  the  sheriff  leta 
him  go  into  the  countzy,  it  is  an  escape;  that  he  ought  not  to 
carry  him  a  roundabout  way  for  the  accommodation  of  the  party, 
and  that  if  he  did  it  was  an  escape;  that,  by  the  eyidence,  the 
sheriff  let  him  go  back  three  score  miles,  to  which  there  oonld 
be  no  answer. 

In  Trinity  term,  12  Ghas.  I.,  Gro.  Oar.  466,  at  a  meeting  of 
the  justices  and  barons  of  the  exchequer,  Brampton,  chief  jus- 
tice, published  that  the  prisoners  of  the  king's  bench  and  fleet 
had  petitioned  the  king  for  ayoiding  the  plague,  that  they  who 
coidd  give  sufficient  security  to  be  true  prisoners  and  to  return 
at  the  days  prescribed,  might  go  at  large  on  habeas  corpus  tar 
that  time.  All  the  justices  and  barons  present  having  consulted, 
resolved  that  a  Jiabeas  corpus  was  a  good  and  legal  writ,  but 
under  color  thereof  the  wardens  and  marshals  ought  not  to 
suffer  prisoners  to  go  at  large;  that  it  was  an  abuse  of  the  wiii 
and  an  escape.  In  Eoldroid  v.  lAddel,  1  Ld.  Baym.  211,  Powell, 
justice,  said  if  a  habeas  corpus  is  delivered  to  a  sheriff  in  July  to 
bring  a  man  in  execution  to  the  common  pleas  next  Michelmas- 
term,  the  sheriff  may  take  a  reasonable  time  of  which  the  court 
would  judge;  but  he  cannot  bring  him  out  of  prison  and  keep 
him  out  all  the  vacation;  but  Treby,  chief  justice,  said  he  would 
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not  detennine  that  point.  Dalton,  Sheriff.  141,  lays  down  the 
law  to  be,  that  on  a  habeas  corpus,  if  the  prisoner,  of  his  own 
head  goeth  at  large  and  afterwards  retom  to  the  sheriff,  it  has 
been  adjudged  not  to  be  an  escape. 

It  appears  to  me  to  be  well  settled  and  I  haye  met  with  no 
decision  to  the  contrary,  that  if  a  sheriff  in  yielding  obedience 
to  a  habeas  corpus,  necessarily  takes  the  prisoner  out  of  his 
coanty,  and  returns  with  him  when  the  exigency  of  the  writ  is 
answered,  withont  mmecessaiy  delay,  that  he  is  not  guiliy  of 
an  escape,  if  the  prisoner  of  his  own  head  should  stroll  abont 
and  sometimes  out  of  the  sheriff's  view.  Indeed  I  am  by  na 
means  satisfied,  that  if  the  sheriff  should  permit  him  to  go  out 
of  his  sight,  whilst  he  has  him  under  the  habeas  corpus,  pro- 
Tided  always  there  was  no  unreasonable  delay  in  returning  him 
to  prison,  that  even  such  an  indulgence  would  be  an  escape. 
The  habeas  corpus  relieyes  the  prisoner  temporarily  from  the 
duress  of  imprisonment  under  the  execution.  He  is  not  then 
enduring  the  restraint  created  by  the  execution  with  a  Tiew  of 
coercing  payment. 

If  Brush  had  gone  about  with  Herrick  on  the  business  of  the 
latter,  whilst  they  were  in  New  York,  I  presume  it  would  not 
have  been  contended  that  it  would  have  been  an  escape;  and  it 
makes  no  difference  whether  Brush  was  present  or  not.  Boyrt" 
ton's  case,  which  has  never  been  overruled,  is,  howeyer,  decisire, 
and  the  other  cases  all  go  in  confirmation  of  it.  The  case  from 
1  Mod.  116,  was  decided  on  the  principle  that  the  sheriff  had 
let  the  prisoner  go  back  three  score  miles,  which  delayed  im- 
properly his  return  to  gaol.  We  are  of  opinion  that  the  defend* 
ant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 


Gbookshank  t;.  Burbkll. 


OooRBAor  voa  Wobk  asd  Labor..— A  contnot  for  work  and  labor,  tm  for 
tbe  **^^^*g  and  daliTwy  of  a  iragoa  at  a  future  day,  ii  not  withiii  the 
ftateto  of  fnndip  for  it  ia  not  a  contract  for  the  sale  and  purohaae  ol 


CsBnoBAU  to  a  justice's  court.  The  action  was  brought  on 
a  contract  whereby  it  was  agreed  that  plaintiff  should  make  the 
wood*work  of  a  wagon,  which  the  defendant  should  pay  for  in 
lambs,  at  one  dollar  a  head.  The  plaintiff  made  the  wagon  aa 
agreed.    It  was  proTcd  that  the  defendant  was  to  come  for  the 
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wagon  and  pay  for  it.  The  judgment  was  for  twenfy-f our  dol- 
lars and  ninety-four  cents,  the  plaintiff  having  remitted  six 
cents.  The  ohjections  were:  1.  That  the  contract  was  within 
the  statute  of  frauds;  2.  That  the  plaintiff  ought  to  have 
tendered  the  wagon. 

By  Ooarty  SpxBraiB,  0.  J.  It  nowhere  appears  that  the  value 
of  the  wagon  or  the  price  of  it  was  ten  pounds  or  upwards. 
The  plaintiff  claimed  to  reoover  tweniy-five  dollazs;  but  this 
does  not  denote  the  price  of  the  wagon,  and  it  is  mere  matter  of 
form.  But  admitting  that  the  price  agreed  on  was  dollars,  still 
it  would  not  be  a  case  within  the  statute:  1  N.  B.  L.  76,  s.  16; 
2  Bev.  Stat.  136,  s.  8.  In  Bennei  ▼.  HuU,  10  Johns.  864,  we 
decided  that  the  statute  applied  to  executory  as  well  as  other 
contracts,  and  we  recognized  the  cases  of  Bondeau  v.  WyaU,  2 
H.  Bl.  68;  and  Cooper  ▼.  ElsUm,  7  T.  B.  14,  as  containing  a 
just  and  sound  construction  of  the  statute.  In  giving  the  opin- 
ions in  those  cases,  the  judges  referred  to  the  case  of  Ibwers  v. 
Osborne^  Str.  606,  with  approbation.  In  that  case  the  defend- 
ant bespoke  a  chariot,  and  after  it  was  made  for  him,  refused  to 
take  it;  and  Pratt,  0.  J.,  ruled  that  it  was  not  a  case  within  the 
statute.  In  ClayUm  v.  Andrews,  4  Burr.  2101,  it  was  decided 
that  an  agreement[to  deliver  wheat,  understood  to  be  unthreshed, 
was  not  within  the  statute.  The  distinction  taken  by  Lord 
Loughborough  in  Bondeau  v.  WyaU,  and  by  judges  who  gave 
opinions  aeriadm  in  Cooper  v.  JSZsfon,  was  between  a  contract  for 
a  thing  existing  in  eotido,  and  an  agreement  for  a  thing  not  yet 
made,  to  be  delivered  at  a  future  day.  The  contract,  in  the 
latter  case,  they  considered  not  to  be  a  contract  for  the  sale  and 
purchase  of  goods,  but  a  contract  for  work  and  labor  merely. 
However  refined  this  distinction  may  be,  it  is  well  settled,  and 
it  is  now  too  late  to  question  it. 

It  appears  that  the  defendant  was  to  come  after  the  wagon, 
and  that  it  was  completed  at  the  time  agreed  upon.  It  is  neces- 
sarily to  be  inferred  that,  when  he  came  for  the  wagon,  he  was 
to  pay  for  it  in  the  mode  agreed  upon,  and,  of  course,  he  was  to 
drive  his  lambs  to  the  plaintiff.  We  are  of  opinion  that  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 

Qovojjstt  wmof  wnnnr  Sxatuis.— Trastmg  of  this  tabjeot^  Ftisons  (3 
Contr.  64)  Uyi  it  down  that  "if  the  oontnot  states  or  implies  that  the  thing 
is  to  be  made  by  the  eeUer,  and  also  blends  together  the  prioe  of  the  timi^ 
and  oompensation  for  work,  labor  and  skill  and  material,  so  that  th^  cannot 
be  discriininated,  it  ia  not  a  eontiaot  of  parohase  and  sale,  bat  a  oontnMst  of 
'ring  and  senrioe,  or  a  bargain  by  which  one  party  undertakes  to  labor  ia  a 
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eertam  way  for  the  other  party,  who  is  iherrapon  to  pay  him  oertain  com- 
ponaatioii;  and  this  oontnct  is  thereforo  not  within  the  statute."  This  gives 
an  aocnnte  statement  of  the  doctrine  generally  held.  In  Parsona  ▼.  CfOuckB^ 
48  N.  T.  17;  S.  a,  8  Am.  Bep.  517,  it  is  held  that  the  statute  applies  to  an  oral 
oontiact  for  the  sale  of  goods  in  existence  at  the  time  of  ^•^'"^g  the  contract^ 
but  not  to  an  agreement  to  manufacture  and  deliyer  goods.  The  court  say: 
"The  statute  alludes  to  a  §€Ue  of  goods,  assuming  that  the  articles  are  already  in 
existenoeu  This  distinction  was  settled  in  this  state,  in  1820,  by  the  case  of 
Croohkatiky,  Bmrrd^  and  has  been  followed  and  recognised  in  many  others: 
SewdL  T.  FUck,  8  Cow.  215;  Rdbertmm  t.  Vattghan,  5  Sandf.  1;  Brtmwik  r. 
ITtmoM,  10  Barb.  406;  Donovan  ▼.  WiUan,  26  Id  138;  Parker  ▼.  Sehenek,  28 
Id.  ZS;  Meadr.Caae,  ^  Id.  202;  SmUhr.N.  r.Cen^rati?. /?.,  4  Keyes,  191 " 

In  a  recent  decision  in  the  same  state,  the  authority  of  the  prindpsl  case 
was  fully  zecogniaed:  Cooke  ▼.  MOlard,  65  K.  Y.  352;  a  0.,  22  Am.  Eep. 
619.  Here  defendants  Terbally  ordered  lumber  from  plaintiffa,  to  be  taken 
fron*  certain  lots  designated  by  defendants  in  plaintiffs'  yard,  and  to  be  cut 
by  plaintiffs  into  sises  required  by  defendants  and  placed  on  plaintiffs'  dock, 
and  notice  to  be  giren  to  defendants  who  agreed  thereupon  to  take  it.  Plaint- 
ifb  filled  the  order,  placed  the  lumber  on  the  dock  and  gave  notice  to  de- 
fendants as  agreed,  but  before  they  removed  it,  it  was  accidentally  burned.  It 
was  held  that  the  contract  was  one  of  sale  under  the  statute  of  frauds;  that 
there  was  no  receipt  and  acceptance  of  the  lumber  by  the  defendants;  that 
the  title  thereto  had  not  passed,  and  that  the  defendants  were  not  lisble  for 
thepcioe  agreed  to  be  paid. 

The  New  York  doctrine  is  noticed  as  differing  from  that  established  in 
Msssai  hwsetts  and  some  other  states.  A  recent  Massachusetts  case:  Ooddard 
T.  Bumejf^  115  Mass,  450;  S.  C,  Am.  Bep.  112,  points  out  the  distinction  in 
»  clsar  manner.  Ames,  J.,  in  this  case  says:  "According  to  a  long  course  of 
Hfi"««"^  in  New  York,  and  in  some  other  states  of  the  Union,  an  agreement 
lor  the  sale  of  any  commodity  not  in  existence  at  the  time^  but  which  the 
vendor  is  to  manufacture,  or  put  into  a  condition  to  be  delivered  (such  as 
floor  firom  wheats  not  yet  ground,  or  nails  to  be  made  from  iron  in  the  ven- 
dor's hands),  is  not  a  contract  within  the  meaning  of  the  statute:  Crookehanh 
V,  BwrreO,  18  Johns.  58;  Sewell  v.  FUth,  8  Cow.  215;  R6bert$(mY,  Vaughan^ 
5  Saadf.  1;  Ihume  v.  Boea^  23  Wend.  270;  Eiehdberger  v.  MeCanle^,  5  Harr. 
4  J.  213.  In  Kngland,  on  the  other  hand,  the  tendency  of  the  recent  de- 
ciaiaiis  is  to  treat  all  contracts  of  such  a  kind  intended  to  result  in  a  sale^  as 
snbstantiaUy  contracts  for  the  sale  of  chattels;  and  the  decision  in  Lee  v. 
Or^m^  1  fi.  ft  S.  272,  goes  so  far  as  to  hold  that  a  contract  to  make  and  fit 
»  set  of  artificial  teeth  for  a  patient,  is  essentially  a  contract  for  the  sale  of 
goods,  and,  therefore,  is  subject  to  the  provisions  of  the  statute:  See  Mar* 
Uriy  T.  Shieppard^  lOBing.  99;  HovoeY.  Palmer,  3  R  ftAld.  321;  BaldeyY, 
Pander,  2  K  ft  C.  37;  Atkinson  v.  BeU,  8  Id.  277.  In  this  commonwealth,  a 
rule  avoiding  both  of  these  extremes  was  established  in  Mixer  v.  Ilowarth, 
21  Pick.  205,  and  has  been  recognized  and  affirmed  in  repeated  dodsions  of 
more  recent  date.  The  effect  of  these  decisions  we  understand  to  be  this, 
namely:  That  a  contract  for  the  sale  of  articles  then  existing,  or  such  as  the 
vendor,  in  the  ordinary  course  of  his  busines,  manufactures  or  procures  for 
the  general  market*  whether  on  hand  at  the  time  or  not,  ia  a  contract  for  the 
salo  of  goods  to  which  the  statute  applies.  But,  on  the  other  hand,  if  the 
goods  are  to  be  manufactured  especially  for  the  purchaser,  and  upon  his 
qiednl  order,  and  not  for  the  general  market*  the  case  iz  not  within  the  statute : 
Spemeer  v.  dme,  1  Met  283."  The  distinction  in  the  Massachusetts 
^wvapointedovitinCooteT.Jf'jaaftl.siipyti,  where  it  is  said:  "The  Mi 
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chusettB  rale,  as  applicable  to  goodf  mannfaotored  or  modified  after  the  bar- 
gam  for  them  is  made,  mainly  regards  the  point  whether  the  prodnets  can, 
at  the  time  tt^nUated  for  delivery  be  regarded  as  *  goods,  wares  and  merchan- 
dise,* in  the  sense  of  being  generally  marketable  commodities  made  by  the 
manufaotorer.  In  that  respect  it  agrees  with  the  Kngliah  rale.  The  teat  is 
not  the  non-ezistenoe  of  the  commodity  at  the  time  of  the  baigain.  It  is 
rather,  whether  the  manufacturer  produces  the  article  in  the  general  oooiaa 
of  his  business,  or  as  the  result  of  a  special  order. 

In  PUkm  Y.  Noyee^  48  N.  H.  294;  &  a,  2  Am.  Bep.  218,  we  find  »ckar 
exposition  of  the  general  doctrine  held  by  the  cases.  It  is  here  stated  that 
if  a  person  contract  to  manufacture  and  deliver  at  a  future  time  oertaingoods^ 
At  prices  then  fixed,  or  at  reasonable  prices,  the  essence  of  the  agreemeot 
being  that  he  will  bestow  his  own  labor  and  skill  upon  the  manufacture^  it  is 
held  not  to  be  within  the  statute.  If,  on  the  other  hand,  the  bargain  be  ta 
deliver  goods  of  a  certain  description  at  a  future  time,  and  they  are  not  ex- 
isting at  the  time  of  the  contract,  but  the  seller  does  not  stipulate  to  manu- 
facture them  himself^  or  procure  a  particular  person  to  do  so^  the  oontract  is 
within  the  statute.  The  distinction  is  that  in  the  one  case  the  party  stipu- 
lates that  he  will  himself  manufacture  the  article,  and  the  buyer  has  the 
light  to  require  him  to  do  it^  and  cannot  be  compelled  to  take  one  as  good, 
or  even  better,  if  made  by  another;  while  in  the  other  case,  the  seller  oo|y 
agrees  to  sell,  and  deliver  the  article,  and  is  under  no  obligation  to  makeil 
himself,  but  may  purchase  it  of  another.  The  court  cite  the  cases  in  Kss- 
sachusetts  in  support  of  this  statement,  and  in  Maine^  the  cases  of  AbboU  v. 
Oilekrist,  88  Me.  260;  Feeket  v.  Swift,  41  Id.  68;  Edwards  v.  Chvmd  T.  R,  R, 
48  Id.  379;  and  HiglU  v.  JEUpley,  19  LL  137»  where  the  distinction  between 
the  cases  is  well  explained.  Noticing  the  doctrine  in  New  York,  the  court 
say:  "In  New  York,  the  distinction  is  fully  recognised  between  the  agree- 
ment for  the  sale  and  delivery  at  a  future  day  of  artides  then  existinfr  and 
an  agreement  to  seU  and  deliver  articles  not  thus  manufactured,  but  to  be 
made  afterward,  holding  that  the  latter  are  contracts  for  work  and  labor  and 
materials  found,  and  not  within  the  statute;  but  the  New  York  cases  do  not 
appear  to  mark  the  diffraenoe  between  the  contract  of  a  party  to  mannfaotore 
and  deliver  an  article,  and  his  contract  to  deliver  it  merely,  whether  made 
by  himself  or  another." 

In  another  place  the  court  say:  ''The  rule  established  in  New  Toik, 
namely,  that  if  the  goods  contracted  for  are  not  then  in  exiBtence^  bat  ars 
still  to  be  mannfactured,  it  is  to  be  considered  as  a  contract  for  work  and 
labor,  originated  at  an  early  period,  in  a  disposition  of  the  English  ooorts  to 
limit  the  operatioa  of  the  statute  of  tends,  and  must  obviously  exelnde 
from  the  operation  of  that  statute  a  large  class  of  cases  that  are  within  ila 
mischiefs,  and  at  the  same  time  are  in  substance  contracts  of  sale.** 

Apart  from  the  New  York  doctrine,  it  may  be  laid  down  as  s  sovmd  gen- 
eral rule  that  if  the  contract  be  substantially  for  the  goods,  it  is  within  the 
statute^  whether  they  are  then  manufactured  or  not;  but  it  is  otherwise  if 
the  contract  be  to  manufacture  and  deliver  the  goods;  that  is,  if  the  laborand 
skill  of  the  seller  are  stipulated  for,  and  make  part  of  the  contract:  OUmam 
V.  HiU,  86N.  H.  311;  Phipa  v.  MeFariane,  8  Minn.  109;  OroebeU  v.  iSM&ner, 
64  Me.  447;  Hig^mi  v.  Mwrray,  4  Hun.  666;  Browne  on  Stat,  of  Frand^ 
MC308. 

The  Civil  Code  of  California,  section  1740^  provides  that  an  lyeinsiiil  to 
manufacture  a  thing  from  materials  furnished  by  the  msnnlaotorer,  or  by 
another  person,  is  not  within  the  provisions  of  the  statuto^ 

See  JSkhelberger  v.  McCamkyt  poaL 
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Fink  v.  Cox. 

{;tSJaamam,lU.} 

FrntmrnKmr  Kon  xor  AOivc^WlMraafatiier  gaToa  pfomiHoiy  noto  to 
UawmvpftjiUe  in  sixty  days  after  date,  and  fhara  was  no  ofiher  oonid- 
aiaftion  tbcreto  than  oatozal  lore  and  aifeotioii,  in  an  aotian  agdmit  the 
aiMntor  aftor  the  father^t  death,  it  was  held  the  Mn  oonld  not  reoorw 
the  amoont  thereoi^  for  it  was  not  a  donaUo  eam$a  fmtriia,  nor  a  valid  gift 
d  ao  nraoh  money,  fant  a  mere  promiM  to  gtre,  for  which  there  was  no 
adeonate  oonaidiflnition* 

AwumMiT  on  a  promiBaozy  note  given  by  the  defendant's  tei^ 
tator,  Alexander  Fink,  to  his  son,  the  plahitiff.  The  note  read: 
^  *  New  York,  8Mh  July,  1816.  Sixty  days  after  date,  I  pzomise 
to  pay  John  L.  Fink^  or  order,  one  thousand  dollars,  yalne  re- 
«eiTed.  Alexander  Fink/'  The  testator,  at  the  time  declared 
that  he  gave  the  note  absolutely,  and  obserred  that  the  plaint* 
liFwas  not  as  wealthy  as  his  brother,  and  that  the  plaintifiFand 
his  brother  had  had  a  controversy  about  a  stall,  etc.,  which 
caused  the  note  to  be  given.  There  was  no  actual  consideration 
for  the  note,  and  it  was  understood  as  a  gift. 

A  Terdict  was  given  to  the  plaintiff,  subject  to  the  opinion  of 
the  court. 


Van  Wyde,  for  plaintiff,  aigued  that  it  was  an  absolute 
and  a  cboee  in  action  could  be  the  subject  of  a  valid  gift:  1  Atk. 
1kl4«  The  plaintiff  could  have  negotiated  the  note,  and  thus 
made  the  defendant  liable  to  pay  it.  He  had  a  property  in,  and 
«mld  have  brought  trover  for  it.  In  Orangiao  v.  Arden,  10 
Johns.  29S,  where  a  father  gave  to  his  daughter  a  lottery  ticket, 
which  drew  a  prize,  and  the  father  afterwards  said  he  had  given 
that  ticket  to  his  daughter,  and  the  prize  money  was  hers,  it 
was  held  sufficient  to  support  an  action  of  auumpeii  by  the 
danghter  against  her  father  for  the  amount  of  the  prize  money 
which  he  had  received. 

Blood  m  natural  affection  is  a  good  consideration  among  near 
xelaiions,  and  is  sufficient  to  support  a  contract  against  all  per* 
•ona  ezeept  crediiors  and  bona  JIde  purchasers:  2  Bl.  Ooul 
444;  Plowd.  805. 

S^onou,  ooniftim 

^y  Court,  SmoB,  O.J.  The  question  in  this  case  is,  whether 
tkece  ia  a  sufficient  connderation  for  the  note  on  which  this  suit 
is  founded.  It  appears  from. the  dedazation  of  the  testator, 
whan  the  note  was  giren,  that  he  intended  it  as  an  absolute  gift 
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to  his  Bon,  the  phiintiff;  alleging  that  the  plaintiff  was  not  bo 
wealthy  as  his  brothers,  that  he  had  met  with  losses,  and  that 
he  and  his  brothers  had  had  a  oontxoTersy  abont  a  stall.  Saeh 
were  the  reasons  assigned  for  his  giving  the  note  to  the  plaintiff 
There  can  be  no  doubt  that  a  consideration  is  neeessaiy  to  np* 
hold  the  promise,  and  that  it  is  competent  for  the  defendant  to 
show  that  there  was  no  consideration:  Schoanmaker  t.  Booaa,  17 
Johns.  801.  The  only  consideration  pretended  is  that  of  nata- 
ral  lore  and  affection  from  a  father  to  a  child,  and  if  that  is  a 
sufficient  consideration  the  plaintiff  is  entitled  to  recover,  other- 
wise not.  It  is  conceded  that  the  gift  in  this  case  is  not  a  dona- 
do  cau8a  mofii8,  and  cannot  be  supported  on  that  ground.  In 
Pearson  t.  Pearson,  7  Johns.  26,  the  question  was,  whether  the 
gift  of  a  note  signed  by  the  defendent  to  the  plaintiff  was  such 
a  vested  gift,  though  without  consideration,  as  to  be  valid  in 
law;  we  held  that  it  was  not,  and  that  a  parol  prcxmiae  to  pay 
money  as  a  gift  was  no  more  a  ground  of  action  than  a  promiBe 
to  deliver  a  chattel  as  a  gift,  and  we  referred  to  the  case  of  NMe 
V.  Smiih,  2  Johns.  62  [3  Am.  Dec.  899],  where  the  question  under- 
went a  full  discussion  and  consideration.  The  case  of  Oran^iao 
v«  Jrden,  10  Johns.  293,  was  decided  on  the  principle  that  the 
gift  of  the  ticket  had  been  completed  by  deliveiy  of  poiwiennion, 
and  is  in  perfect  accordance  with  the  former  cases. 

It  has  been  strongly  insisted  that  the  note  in  the  present  case, 
although  intended  as  a  gift,  can  be  enforced  on  the  oonsideia- 
tion  of  blood.  It  is  undoubtedly  a  fair  presumption  that  the 
testator's  inducement  to  give  the  note  sprang  from  parental 
regard.  The  consideration  of  blood,  or  natural  love  and  affeo^ 
tion,  is  sufficient  in  a  deed  against  all  persons  but  eroditors  and 
bonafide  purchasers,  and  yet  there  is  no  case  where  a  personal 
action  has  been  founded  on  an  ezecutozy  contract,  where  a  con* 
sideration  was  necessary,  in  which  the  consideration  of  Uood, 
or  natural  love  and  affection,  has  been  held  sufficient.  In  such 
a  case  the  consideration  must  be  a  valuable  one,  for  the  benefit 
of  the  promisor,  or  to  the  trouble,  loss  or  prejudice  of  the 
promisee.  The  note  here  manifested  a  mere  intention  to  give 
the  one  thousand  doUars.  It  was  executory,  and  the  promisor 
had  a  lociLa  poenUenHos.  It  was  an  engagement  to  give,  and  not 
a  gift.  None  of  the  cases  cited  by  the  plaintiiTs  counsel  main- 
tain the  position  that  because  a  parent,  from  love  and  natond 
affection,  engages  to  give  his  son  money,  or  a  chattel,  thai  anoh 
a  promise  can  be  enforced  at  law. 

Judgment  for  the  defendant. 
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Tliii eM« M ciled M anthority in  Taylorr.  StapUa,  8R.  L  170;  a  C.,5  Am. 
Bipi  658,  wfaers  it  is  held  that»  m  a  gmeral  mle,  a  ooart  of  equity  will  noi 
colane  a  volimtaiy  agreement,  or  perfect  a  merely  piomiaed  or  imperfect  gift. 

Schooler,  in  his  work  on  Peraonal  Fl!operty,  voL  2,  p.  68»  ooriectly  laya 
down  the  doctrine  as  to  gifta.  Citing  the  principal  caae,  he  says:  "  So  long 
M  the  gift  uUer  vkfOB  zemaina  nnezeonted,  or  xeata  on  a  mere  exeontory  con- 
teet  to  give,  it  has  no  legal  validity;  for  a  aimple  promiw  to  give  ia  without 
eoDiidention,  and  therefore  nnenf orceable.  Henoe  one's  parol  promiie  to  pay 
money  as  a  gift  doea  not  bind  him;  bat  he  may  change  his  intention  and 
levoke  the  pionuse  at  any  time  before  completing  the  gift." 


Chandler  v.  Belden. 

[18JoBBa(»,iB7.] 

Lmr  oar  Goods  lOK  Fbboht. — The  right  to  retain  goods  for  freight  does  not 
«dst  whsse  the  parties  hsTe  ezpreasly  regulated  the  time  and  manner  of 
paying  fireic^t,  in  a  charter  party  and  especially  if  the  cargo  ia  deliver- 
alils  before  the  anival  of  the  periods  of  paymeot. 

Bail  ov  Ladiho  Asszghablb. — The  assignment  of  a  bill  of  lading  bona  Jid$ 
and  lor  a  Talnable  consideration  will  vest  the  l^gal  interest  of  the  oon- 
signse  in  the  ssrignee,  although  the  assignment  be  made  after  the  arriTal 
of  thegoods. 

IiofSB  for  BOTdn  thousand  five  hundred  bushels  of  salt.  Clark 
k  IngersoU,  and  Bingham  entered  into  a  written  agreement 
with  the  defendant  to  put  on  board  the  Carrier  fifteen  thousand 
huflhels  of  salt  or  so  much  as  she  could  cany^  and  to  pay  for  the 
tmnsportation  thereof  from  Turks  Island  to  Mew  York,  thirty*- 
Stc  cents  per  bushel,  five  hundred  dollars  in  adyance,  and  the 
balaoee  at  thirty,  sixty  and  ninety  days  after  the  arrival  of  the 
vcsDoL  Fire  hundred  dollars  was  paid  in  advance,  and  the 
Blaster  execated  a  bill  of  lading,  dated  November  6. 1816,  for 
ten  thousand  nine  hundred  and  forty-seven  bushels  of  salt  to  be 
deUvered  at  Mew  York  to  Bingham  or  his  assigns, ''  he  or  they 
pajing  freight  for  the  same  as  per  agreement/'  The  vessel 
•irived  on  the  twenty-second  of  Movember,  1816,  and  0.  &  L 
who  were  to  have  half  the  salt,  received  five  thousand  bushels, 
^hich  subsequently  proved  to  be  more  than  half,  as  the  cargo 
eoDsisted  of  but  eight  thousand  eight  hundred  and  eighty 
bushels.  Two  thousand  bushels  were  delivered  to  Dodge  be- 
tween the  first  and  fourteenth  of  December,  pursuant  to  an 
Older  drawn  by  Bingham. 

The  bill  of  lading  had  been  indorsed  banaftde  for  a  valuable 
eonsidenition  by  Bingham  to  the  plaintiffs,  the  date  of  the  in- 
donement  being  Movember  24,  but  it  appeared  that  the  bill  was 
•otoaUy  assigned  some  time  in  December,  between  the  fifth  and 
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twentieth  of  the  month.  There  was  oontradiotoiy  eridenoe  as 
to  when  demand  by  plaintiffs  for  the  salt  was  made,  bat  the 
weight  of  testimony  tended  to  prove  a  demand  for  six  thousand 
bushels  on  the  ninth  of  December.  After  Clark  &  IngersoU 
had  received  their  share,  they  told  defendant  to  retain  fhe 
residue  for  the  freightage.  The  residue  was  sold  at  auction  for 
one  thousand  one  hundred  and  seyenty-nine  dollais,  and  pur- 
chased for  the  defendant  by  his  agent.  Verdict  for  the  plaintiff 
for  the  Talue  of  one  thousand  eight  hundred  and  eighty  bushels 
of  salt.    Motion  to  set  aside  the  verdict  and  for  a  new  triaL 

Bofman,  for  the  defendant. 

Weils f  canira. 

By  Court,  Spencbb,  C.  J.  1.  The  defendant  had  no  lien  on 
the  salt  for  the  freight.  By  the  charter  party,  five  hundred 
dollars  was  to  be  paid  immediately,  and  it  was  paid.  The  bal- 
ance of  the  freight  was  to  be  paid  in  three  equal  payments,  at 
thirty,  sixty  and  ninety  days  from  the  arriyal  of  the  vessel  at 
quarantine  in  the  port  of  New  York;  and  Clark,  IngersoU  and 
Bingham,  the  owners  of  the  salt,  stipulated  to  receive  the  salt 
in  fifteen  days  after  the  arrival  of  the  vessel  at  the  dock  in  New 
York.  The  right  to  retain  the  cargo  for  the  freight  has  grown 
out  of  the  usage  of  trade,  and  it  does  not  exist,  nor  can  it  be 
enforced,  when  the  parties  have  expressly  regulated  the  time 
and  manner  of  paying  freight,  by  stipulations  in  a  charter  party, 
and  especially  if  the  cargo  is  deliverable  before  the  anival  of 
the  periods  of  payment.  Such  an  agreement  is  an  express 
renunciation  of  the  right  to  insist  on  freight  before  the  cargo  is 
delivered:  Com.  on  Contracts,  859,  360;  Dong.  104;  Abbot» 
228,  259.  It  is  very  manifest,  in  this  case,  that  the  defendant 
meant  to  waive  the  right  of  lien. 

2.  Had  the  plaintiffs  a  legal  title  to  any  portion  of  the  salt? 
It  cannot  admit  of  doubt  that  the  assignment  of  the  bill  of  lad- 
ing, bona  fide,  and  for  a  fair  consideration,  will  vest  the  legal 
interest  of  the  consignee  in  the  assignee,  although  the  assign- 
ment be  made  after  the  arrival  of  the  goods.  Such  assignment 
amounts  to  a  safe  delivery,  and  cannot  be  impeached  by  the 
carrier  of  the  goods,  who  has  no  lien  on  them,  nor  any  in- 
terest in  questioning  the  validity  of  the  transaction.  The 
evidence  in  the  case  furnishes  full  proof  of  an  adequate  con- 
sideration for  the  assignment  of  the  bill  of  lading,  idthough  it 
remains  very  doubtful  when,  in  point  of  fact,  the  assignment 
was  made.    The  plaintiffs  have  recovered  only  for  one  thousand 
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one  hundred  and  eighty  hnahels  of  nlt^  and  hare  Uraa  affinned 
the  deUreiy  to  Olark  &  IngenoU  of  five  thonsand  bnshela,  and 
to  Dodge  of  two  thousand  boshelBy  as  a  legal  deliyexy.  and  haye 
only  made  the  defendant  answerable  for  what  remained.  It  is 
not,  then,  material  to  inquire  on  what  partionlar  day  the  bill  of 
lading  was  assigned.  That  it  was  assigned  some  time  in  Decem- 
ber, 1816,  cannot  be  controverted.  If  the  defendant  had  not  a 
right  to  retain  the  cargo  for  freight,  on  what  ground  can  he  be 
justified  in  doing  it?  It  is  alleged  that  Eimberly,  the  defend- 
ant's agent,  proved  that  he  was  directed  by  Clark  &  IngersoU 
to  retain  and  seU  the  residue  of  the  cargo  for  the  payment  of 
the  freight.  It  api>ears  that  Olark  and  Ingersoll  and  Bingham 
entered  into  the  charter  party  as  parties  of  the  one  part,  with 
the  defendant.  The  whole  party  was  consigned  to  Bingham 
alone.  He  was,  therefore,  the  ostensible  and  legal  owner.  It 
is,  however,  shown  that  Clark  &  Ingersoll  were  entitled  to  one 
hall  of  the  cargo,  and  they  took  more  than  their  proportion* 
This  was  a  surrender  of  their  interests,  and  they  had  no  right 
or  authority  to  direct  Bingham's  part  of  the  part  of  the  cargo 
to  be  sold.  The  sale  itself  amounted  to  a  conversion;  and  if  it 
remained  doubtful  whether  there  had  been  a  legal  demand  of 
the  salt  whilst  it  was  on  board  the  vessel,  the  act  of  sending 
the  salt  to  auction,  which  is  certainly  chargeable  on  the  defend- 
ant,  would  be  a  conversion;  and,  at  that  time,  the  plaintifis 
indiqiotaUiy  had  a  legal  right  to  the  suit. 
Motion  denied. 


Jagkbon  v.  Sghutz. 

Ctffwujn  BsoABBDro  Sai.i  ob  AsnomcxirT  or  LsAfls.-^A  oamuaat  wis  In- 
mtM  in  s  leMe  of  land  in  fee,  that  in  case  the  leMee  ahonld  diiq»oae  of 
ths  pirwniaw  or  any  part  thezeof  he  woald  give  the  leaaor  or  hia  heira  a 
pn-«mptaon  zi|^t  of  pnxchaae,  and  that  he  woold  not  aell  without  leave^ 
mad  that  in  case  of  »  aale  with  license,  he  ahonld  pay  to  the  leaaor  one 
toBth  of  the  money  receiyed.  It  waa  agreed  in  caae  the  leaaee  did  not 
keep  and  ohaerre  these  oondituma,  that  the  estate  demiaed  ahonld  oeaae 
aad  be  touL    Thia  condition  waa  held  lawf  ol  and  valid,  and  there 

of  re-entry  for  a  breach,  the  leaaor  could  bring  ejectment  to 
on  the  forfeitnre. 


EUnoTMOT  for  a  farm.  A  verdict  was  taken  for  the  plaintiff  by 
eonsent  subject  to  the  opinion  of  the  court  on  a  case  stated.  The 
title  of  the  lessor  was  shown  by  a  deed  dated  fifth  January, 
1790,  from  Margaret  Livingston,  widow  of  Bobert  B.  Livingston^ 
to  Gertrude,  the  wife  of  the  lessor,  Morgan  Lewis. 
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The  defendant  gave  in  evidenoe  a  leaae  dated  twentj- 
fizBt  NoTember,  1806,  from  the  leaaora  of  the  plaintiff 
to  John  G.  Hester,  whereby  it  was  agreed  that  the  looaoo 
should,  doling  the  term,  pay  yearly,  and  every  year, 
the  yearly  rent  of  eighteen  bushels  of  good,  merchanta- 
ble winter  wheat,  on  the  first  day  of  May  in  each  year, 
and  besides,  performing  to  the  lessors  or  the  surrivor  one 
days'  work  yearly  with  a  wagon,  sled  or  plough,  and  an  aUe 
man  to  drive,  with  horses  or  oxen  to  perform,  as  in  such  case  is 
reasonable,  and  within  six  miles  of  the  demised  premises.  The 
condition  was  that  if  the  said  yearly  rent,  or  the  one  days'  work 
was  unpaid  or  unperformed  for  the  space  of  twenty  days,  or 
**  if  the  party  of  the  second  part  shall  not  observe,  keep  and 
perform  the  several  articles,  covenants  and  agreements  partico* 
larly  expressed  on  his  part  to.be  observed,  etc.,  that  then  these 
presents  and  the  estate  hereby  granted,  etc. ,  are  to  be  void,  deter* 
mine  and  cease."  The  lessee  covanented  '*  that  in  case  the  party 
of  the  second  part,  his  heirs,  etc.,  shall,  at  any  time  hereafter  be 
minded  and  desirous  to  dispose  of  the  farm,  land,  and  premises 
herein  before  demised,  or  any  part  thereof,  with  the  appurten- 
ances, then  the  party  aforesaid  of  the  second  part,  his  execu- 
tors, etc.,  shall  and  will  first  offer  and  give  the  pre-emption  of 
right  of  buying  and  purchasing  the  same  unto  the  said  ]£.  and 
G.,  or  the  survivors  of  them,  etc.,  and  shall  not,  nor  will  sell 
the  same,  but  first  have  leave  under  the  hand  and  seal  of  the 
said  M.  &  G.,  etc.  And  upon  every  sale  so  with  leave,  as  afore- 
said obtained,  shall  pay  to  the  said  M.  and  G.,  etc.,  a  tenth 
part  of  the  mon^  for  which  such  premises  are  so  sold  or  aa- 
Signed,    etc. 

Hester,  the  lessee,  by  an  indorsement  on  the  lease  first  Sep- 
tember, 1812,  assigned  the  lease  and  premises  to  David  Wager, 
without  any  license  from  the  lessors,  and  without  offering  the 
pre-emption,  or  paying  the  one  tenth  of  the  price  of  the  assign- 
ment. 

The  defendant  then  produced  receipts  for  rent  to  Wager 
from  the  reputed  agents  of  the  lessors.  He  offered  to  prove 
that  he  had  paid  to  one  Thompson,  since  deceased,  and  who 
was  in  the  habit  of  receiving  rents  for  the  lessors,  the  one  tenth 
part  of  the  consideration-money  for  the  assignment,  but  the 
judge  overruled  the  evidence.  The  lessors  proved  by  the  agent 
who  gave  one  of  the  aforesaid  receipts,  that  he  was  induced  to 
do  so  from  the  fact  that  Wager's  name  was  entered  on  the  rent 
book  of  the  former  agent  of  the  lessors,  but  that  he  never  com- 
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ttnnicated  that  fact  to  the  lesaors,  nor  apprised  them  of  it  ih 
uij  way.  It  was  proTed  that  Wager  had  agreed  to  sell  to  the 
defendant  for  eleven  hundred  and  fifty  dollars,  part  of  which 
he  had  paid,  and  he  was  in  possession  under  the  agreement, 
though  Wager  retained  the  lease  and  assignment  until  the 
whole  money  was  paid.  In  1816,  the  defendant  carried  the 
rent  wheat  to  the  lessors'  mills,  with  the  view  to  be  recognized 
as  a  tenant,  but  it  was  refused. 

J^nott,  Livingston  &  Leiois,  for  plaintiff. 

Oakley,  for  defendant 

By  Court,  Piatt,  J.  It  was  proved  that  Hester,  the  lessee, 
hj  an  indorsement  on  the  original  lease,  assigned  the  premises 
to  one  David  Wager  on  the  first  day  of  September,  1812,  with- 
out license,  and  without  offering  pre-emption  to  the  lessor,  and 
without  paying  one  tenth  of  the  price  of  such  assignment.  An 
attempt  was  made  to  prove  by  the  subsequent  receipt  of  rents, 
that  the  forfeiture  had  been  waived;  but  that  ground  of  defense 
failed;  because  there  was  no  evidence  that  the  lessors  were 
then  connusant  of  the  assignment.  We  are,  therefore,  com- 
pelled to  decide  upon  the  validity  and  effect  of  the  covenant 
before  recited.  It  is  contended  on  the  part  of  the  defendant 
(who  holds  under  Wager):  1.  That  this  being  a  lease  in  fee  to 
Hester  and  his  heirs  and  assigns,  according  to  the  principles  of 
the  common  law,  the  covenant  not  to  assign,  etc.,  is  a  condi- 
tion repugnant  to  the  grant,  and  therefore  void;  2.  That  the 
covenant  is  annulled,  and  the  lessee  had  an  absolute  and  un- 
qualified right  to  assign  by  virtue  of  the  statute  ''concerning 
tenures,"  passed  twentieth  of  February,  1787,  and  which  has  twice 
■inee  been  incorporated  among  the  revised  statutes.  The  first 
ground  of  objection  is,  in  my  judgment,  without  foundation; 
because  this  is  a  fee-simple  conditional"  at  common  law;  or  a 
fee-simple  subject  to  be  defeated  upon  a  ''condition  subse- 
quent," by  the  fiulure  or  non-performance  of  which  an  estate 
iheady  vested  may  be  defeated:  2  Bl.  Com.  154;  Co.  Lit  201. 
If  the  condition  had  been  general  and  absolute  "  not  to  aliene," 
it  would  have  been  necessarily  repugnant,  and  therefore  void. 
But  here  there  is  no  such  repugnance.  It  is  a  grant  to  the 
lessee  and  his  heirs  and  assigns,  but  coupled  with  a  condition, 
that  if  he  is  minded  to  sell,  he  shall  first  offer  the  premises  to 
his  landlord,  or  obtain  his  license  to  assign,  and  that  upon  any 
sssignment  made  by  the  lessee,  he  shall  pay  one  tenth  of  the 
price  to  his  landlord;  or  that  the  estate  shall  be  defeated.    A 
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condition  upon  the  feoffment  in  fee  not  to  aliene,  is  Toid:  Co. 
lit.  228  a;  10  Co.  88  b.  But  the  grantee  may  be  restndned 
from  assigning  for  a  particular  time;  or  from  alienating  to  a 
particular  person:  2  Leon.  82;  8  Leon.  182;  Co.  Lit.  228  a; 
Bac.  Ab.  tit.  Condition^  L.  So  a  condition  that  the  grant  shall 
be  Yoidy  if  the  grantee  becomes  bankrupt,  is  a  good  condition: 
Doe  ex  dem.  MUchin^m  t.  Carter,  8  T.  B.  60-64.  A  condition 
in  a  grant  in  fee-simple  that  the  deed  should  be  void  in  case 
the  grantee  assigned  to  a  mussulman  or  a  pagan,  or  a  Uack- 
smith  or  a  distiller,  would  be  a  good  condition,  and  not  repug- 
nant to  the  grant. 

If  the  lessee  in  this  case  had  in  good  ftdth  offered  the  pre- 
emption to  his  landlord;  and  upon  a  refusal  to  purchase  by  the 
landlord,  the  lessee  had»  without  license,  aliened  to  a  stranger, 
on  paying  or  tendering  to  the  landlord  one  tenth  of  the  price, 
it  would  present  a  different  question  from  that  now  bef<»e  us. 
There  would  be  a  strong  ground  to  insist  that  a  condition  not 
to  aliene,  and  a  condition  to  aliene  without  license  of  the 
grantor,  would  be  of  the  same  legal  import,  and  equally  repug- 
nant to  a  grant  in  fee-simple.  The  **  act  concerning  tenures," 
sec.  1,  declares  "  that  it  shall  forever  hereafter  be  lawful  for 
eyery  freeholder  to  give,  seU,  or  aliene  the  lands  or  tenements 
whereof  he  or  she  is,  or  at  any  time  hereafter  shall  be,  seised 
in  fee-simple,  or  any  part  thereof,  at  his  or  her  pleasure,  so 
always  that  the  purchaser  shall  hold  the  lands  or  tenements  so 
given,  sold,  or  aliened,  of  the  chief  lord,  if  there  be  any,  of  the 
same  fee,  by  the  same  services  and  customs  by  which  the  person 
or  persons  making  such  gift,  sale  or  alienation  before  held  the 
same,"  etc.  In  order  to  interpret  this  statute,  it  is  necessaiy  to 
examine  the  history  of  the  law  of  tenures.  According  to  the 
feudal  system,  which  is  the  chief  origin  of  English  tenures, 
neither  the  tenant  in  capite,  who  held  immediately  of  the 
king,  nor  the  tenant  paravail,  who  held  of  the  tenant  in  ctgpiile, 
had  originally  a  right  to  aliene  or  devise  the  feud,  without  con- 
sent of  the  immediate  lord  of  whom  he  held:  2  BL  Com.  67-72. 
By  magna  charla,  and  the  statute  of  Westminster,  or  quia  iem- 
pores,  etc.,  18  Edw.  I.,  ch.  1,  tenants  paravail  were  authori»d 
to  aliene  their  whole  estate,  to  be  holden  of  the  same  lord  as 
they  themselves  held  it  before.  But  the  kings  tenants  in  capiJte 
were  not  included  in  the  general  words  of  those  statutes,  and 
could  not  aliene  without  license;  and  if  they  did  presume  to  do 
so,  it  was  originally  a  cause  of  forfeiture.  And  afterwards,  by 
the  statute  of  Edw.  III.,  c.  12,  that  severity  was  mitigated,  so 
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that  the  tenant  in  copUs  might  purohasa  a  license  for  one  third 
of  the  yearly  Yalne  of  the  land;  and  if  he  sold  without  Uoenae, 
he  should  pay  a  full  year's  Yalue^  as  a  fine  for  alienation:  2  Bl. 
Com.  72;  2  Inst.  66.  By  the  12  Oar.  IL,  c.  24,  tenures  by 
knight  service  or  militazy  feuds  were  conyerted  into  free  and 
common  socage;  that  is,  an  uncertain  serrice  at  the  discretion 
of  his  lord,  into  a  fixed  land  rent  or  service:  2  Bl.  Com.  77, 79. 
Free  and  common  socage  could  not  be  of  the  king  immediately, 
but  of  a  mesne  lord,  and  of  the  king  as  lord  paramount:  Id.  86. 
The  statute  of  Westminster;  18  Edw.  I.,  c.  1,  or  quia  empioreB, 
etc.,  directs  *'  that  upon  all  sales  or  feoffments  of  lands,  the 
feofee  shall  hold  the  same,  not  of  the  immediate  feoffors,  but  of 
the  chief  lord  of  the  fee,  of  whom  such  feoffor  himself  held  it:'' 
Id.  91.  The  object  of  which  was  to  secure  to  the  chief  lord, 
who  was  tenant  in  capUe,  the  benefit  of  such  escheats,  ward* 
ship,  and  other  incidents,  which  before  fell  into  the  hands  of 
the  mesne  lords.  By  the  statute  of  12  Oar.  11.,  c.  24,  fines  for 
alienation  were  abolished. 

In  the  rerised  edition  of  the  statutes  of  this  state  (by  Jones 
k  Yarrick),  in  1787,  such  parts  of  those  old  English  statutes  as 
were  deemed  applicable  to  our  polity  were  collected  and  consol* 
idated  in  our  **  act  concerning  tenures."  The  object  of  the 
statute  now  under  consideration  was  not  to  alter  the  law,  but  to 
adopt  in  express  terms  such  of  the  English  statutes  relating  to 
tenures  as  were  deemed  to  be  in  force  here.  It  was  at  that  era 
when  our  legislature  drew  the  line  of  discrimination,  and  either 
re-enacted  or  repealed  all  the  British  statutes  that  extended  to 
the  colony  of  New  York.  The  design  and  effect  of  the  first  sec- 
tion of  the  act  was  to  regulate  "  subinfeudations,"  so  as  to 
empower  a  feoffee  or  tenant  pararail  to  aliene,  which,  at  com- 
mon law  originally  he  could  not  do  without  express  license,  al* 
though  no  prohibition  or  condition  of  that  kind  was  expressed 
in  the  feoffment.  But  the  legislature  never  intended  to  deprive 
the  parties  of  the  power,  by  mutual  consent,  of  framing  such 
conditions  as  were  before  lawful. 

Before  the  statute  of  quia  empiores,  the  tenant  could  not 
aliene  without  express  license  or  stipulation  for  that  purpose. 
The  object  of  that  statute,  and  of  the  first  section  of  our  **  act 
conoeming  tenures,"  was  to  reverse  the  old  rule,  so  that  the 
fight  of  alienation  was  made  incident  to  the  grant,  and  fol« 
lowed,  of  course,  wherever  a  feensimple  estate  was  granted,  un- 
less the  parties  qualify  that  right  by  an  express  stipulation. 
And  provided  the  condition  be  not  unlawful,  nor  impossible,  nor 
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repagnanty  the  parties  hare  a  right  to  baigain  as  they  please. 
The  conditionB  atipulated  in  this  lease  are^  that  the  lesson 
should  haye  a  pre-emptive  right;  and  that  on  erery  sale  thsj 
should  reoeive  one  tenth  of  the  purchase-money.  These  eondi- 
tions  were  neither  unlawful,  impossible,  nor  repugnant;  they 
formed  an  essential  part  of  the  consideration  for  the  grant;  and 
we  may  reasonably  presume  that  from  a  regard  to  these  cove- 
nants, the  stipulated  rents  are  lower  than  would  otherwise  have 
been  agreed  on.  Therefore,  as  the  lessee  failed  to  comply  with 
those  conditions,  the  estate  derived  under  the  lease  has  become 
void,  and  the  plaintiff  is  entitled  to  judgment. 

Spencsb,  0.  J.,  said,  that  although  he  concurred  in  the  result 
of  the  opinion  delivered  by  Mr.  Justice  Piatt,  that  the  plaintiff 
was' entitled  to  judgment  on  the  ground  that  the  condition  giv- 
ing the  lessor  a  right  of  pre-emption  is  a  lawful  condition;  and 
not  having  been  complied  with,  a  forfeiture  had  been  incurred; 
yet,  on  the  other  parts  of  the  case  it  was  not  necessary,  nor  did 
he  mean  to  express  any  opinion. 

Judgment  for  the  plaintiff. 


Bbsi&aikt  ttfon  Auenaxiov. — LoMM  like  this  in  the  prindpsl 
fors  long  time  in  nae  in  NewTork,  by  the  pzoprieton  of  the  large  maiMii%  tfat 
livingBtons  and  Van  BenMelaen;  and  their  oonttmetioB  and  eflbot  have 
frequently  conaiderod.  In  LM$i^if§km  v.  SUekUt,  7  Hill,  263,  the 
for  Uvea,  aftd  aimilar  to  that  hk  the  principal  caaei  The  leMee  oontraeted  to 
sell  the  premiaea,  indemnifying  against  the  leaaor'a  claim  for  the  tenth  aak; 
and  the  poxchaaer  went  into  posaeaaion  under  the  oontraot,  paid  the  princi- 
pal part  of  the  pnrohaae  money  to  the  loaace,  bat  received  irom  him  ae 
actual  transfer  of  title.  It  waa  held  that  the  leaaor'a  right  to  be  paid  the 
tenth  sale  waa  incomplete^  the  leasee  not  lumng  parted  with  his  legal  intanst 
in  the  premises;  and  that  the  former  waa  entitled  to  no  aid  in  equity.  Hers 
the  principal  case  waa  relied  on. 

The  point  in  the  principal  caae^  that  e  oonditioii  to  pay  one  tenth  on  s  aale 
car  alienation  is  valid,  must  now  be  considered  as  overruled,  sinoe  thedeoision 
vnDtPeytUr  y.  Miduui,  6  K.  T.  467,  where  we  find  an  elaborate  examine- 
tion  of  the  question.  Here  e  payment  of  one  fourth  to  the  lessor,  on  a  sale 
or  alienation  waa  decided  to  be  void  as  e  condition,  as  it  waa  in  restraint  of 
alienation.  The  gist  of  the  dedsion  appears  when  it  is  said :  *'If  the  contin- 
uance of  the  estate  can  be  made  to  depend  on  the  payment  of  a  tenth  or  a 
sixth,  or  a  fourth  part  of  the  value  of  the  land  at  eveiy  sale,  it  may  be  made 
to  depend  on  the  payment  of  nine  tenths,  or  the  whole  of  the  sale  money.  It 
u  impossible  on  any  known  principle  to  say,  that  a  condition  to  pay  a  quarter 
of  the  sale  money  is  valid,  and  a  condition  to  pay  the  half  or  any  greater  pro* 
portion  would  be  void.  If  we  affirm  the  validity  of  a  condition  to  pay  a 
quarter,  we  must  affirm  a  condition  to  pay  any  greater  amount.  It  would  be 
a  bold  assertion  to  say,  that  the  adoption  of  such  a  principle  would  not  oper- 
ate as  a  &tal  restraint  upon  alienation.  That  which  cannot  be  done  \ef  a 
direct  prohibition  cannot  be  done  indirectly.    The  enfofoement  of  the  rs^ 
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•taint  i^Qii  tXimuAkm,  hy  requiring  money  to  be  paid  lor  the  privilege,  and 
by  A  fotfeituie  in  oaae  of  non-payment^  separatee  the  incident  of  free 
aliwiation  from  tha  eatato  in  fee,  as  effeotually  as  a  direct  prohibition.  The 
principle  ol  natual  ri|^t|  the  rale  of  the  oommom  law,  and  the  reasons  cf 
poblio  policy  which  forbid  restrainta  npon  the  disposition  of  one's  property, 
«re  as  efiSBctnally  overthrown  by  the  one  as  by  the  other.  The  inddhtigable 
leaearch  of  4he  counsel  for  the  plaintiff  has  not  famished  ns  with  « 
case,  or  a  sin^e  aathority  from  the  elementazy  writers  in  En j^d,  in 
of  the  validity  of  sach  a  condition  in  the  grant  of  a  fee-simple  estate^  or  in 
the  grant  of  a  fee-farm  lease. " 

The  decision  in  De  Peyetter  ▼.  Michael  has,  therefore,  established  the  piin- 
eiple,  thata  condition  to  pay  a  certain  or  any  proportion  of  the  sale  money  is 
void  as  restndnt  apon  alienation.  On  this  it  is  followed  in  a  recent  case  in 
Michigan,  MaatdUboMm  t.  McDoneO,  29  Mich.  78;  8.  a  18  Am.  Bep»  61,  where 
ibe  opinion  is  particalarly  commended  «s  presenting  an  able  review  of  the 
nntboritiea  on  this  sabject  The  oonrt  here,  referring  to  the  principal  case, 
ahowB  it  is  not  authoritative  on  this  point,  being  overroled  by  De  Peyser  v. 
MidkaeL  In  Mamdkbaum  t.  McDaneU  itisheld,  that  a  restriction  in  a  will 
that  devisees  in  fee,  should  not  sell  their  interest  or  estate  during  a  period 
■*"~»^j  is  invalid  as  a  restraint  upon  alienation^  Large*s  cose,  2  Leon.  82, 
mpon  which  eo  many  rely  to  show  valid  a  restriction  upon  the  right  of  aliena- 
tion lorn  reasonable  time,  was  shown  to  be  no  aathority  for  this  principle. 
In  thia  respect  the  coart  differ  from  the  statement  made  by  Washbarn,  on 
the  antfaoriiy  of  Larffi^s  cose,  1  Washbarn  on  fieal  Prop.  80^  where  it  is  said: 
"Thoogh  it  is  trae^  as  already  stated,  that  the  power  of  free  alienation  is 
incident  to  an  estate  in  fee-simple,  and  a  condition  altogether  preventing 
alienation,  in  grants  of  lsnd»  or  adevise  of  the  same  in  fee-simple,  woald  be 
void,  aa  being  repngnant  to  the  estate;  yet^  if  it  be  only  to  a  limited  extent 
aa  to  A.,  K  and  the  like,  or  for  a  certain  ttme,  provided  it  be  a  reasonable 
time,  the  condition  may  be  a  valid  one,  and  the  grantee  may  forfeit  his 
cataAe  by  violatiogit.  A  devise  of  one  in  fee,  bat  restricting  him  from  alien- 
m^  it  in  any  way  ontil  the  devisee  shoald  arrive  at  the  age  of  thirty-five  was 
heU  to  be  a  valid  restriction:  Stewart  v.  Bradjff  3  Bash,  623.  Bat  'no  one 
can  create  what  is  in  the  intendment  of  the  law  an  eatate  in  fee,  and  deprive 
tiie  tenant  of  thoee  essimtisl  nfjtkte  and  privileges  which  the  law  annezea  to 
it^  He  cannot  make  a  new  estate  anknown  to  the  law:' "  JDoebler's  oppao^ 
64  PhL  8^623. 

In  MeWUikme  v.  Ntdy,  2  Serg.  ft  B.  607  [7  Am.  Dec  664],  an  estate  in 
fseaimple  was  givea  on  condition  that  the  grantee  was  not  to  sell  the  estate 
in  the  life-time  of  the  grantor,  onless  the  latter  sold  the  land  on  which  he 
liwd.  This  restriction  was  held  valid.  The  doctrine  of  this  case  was  ap- 
proved in  MeCdhugh  v.  OUmore,  11  Pa.  St.  37a  Here,  a  testator,  after 
directing  that  "all  his  wordly  sabstance  shall  be  disposed  of,"  proceeds  to 
aay  that  it  is  his  wiU  and  desire  that  a  oextain  farm  "fall  into  the  possession 
of  W.,  laying  this  injonction  and  prohibition,  not  to  leave  the  same  to  any 
bnt  the  lejptimate  heirs  of  W.'s  family,  at  his,  W.'s,  decease."  It  was  held 
that  SQch  a  restriction  was  void.  The  coart  say:  "A  general  restrsint  apon 
the  alienation  of  a  fee  woald  be  void.  A  partial  restraint  has  been  allowed, 
when  it  was  not  inoonsirtent  with  a  reasonable  enjoyment  of  the  fee;  as  that 
A  devisee  shaQ  not  alien  to  a  particalar  person  or  in  mortmain:  Co.  lit.  223  a. 
Ajid  in  the  case  of  MeWmame  v.  Nidy,  2  Serg.  ft  R.  607,  Chief  Jostioe 
Tilg^nnaa,  in  asserting  the  general  doctrine,  that  when  an  estate  is  given,  any 
■sslisini  npon  it  which  destroys  its  character  is  void,  acknowledges  the 
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doctrine  of  the  oaee  in  Leonaid  (Large*s  can)  that  a  partial  rettnotion  not 
inoooaistent  with  a  reasonable  enjoyment  of  the  fee  ia  good.** 

The  principal  caae^  notwithatandingthe  deeision  in  2>ePieyiler  t.  Midkael, 
ia  atjU  good  authority  ihowing  that  a  ooreoant  in  a  leaae  giving  a  rij^toi 
pre-emption  ii  valid.  And  on  thia  it  ia  oited  in  Lqfan  t.  Kofj^  0  GaL  676^ 
and  DeiZMte  ▼.  Muldraw,  16  LL  613. 

OovDinDiiB  cr  OomnnrAKOB.— So  long  as  the  bwieftcial  enjoyment  of  an 
eatate  oonv^ed  in  feenumple  ia  not  materially  impaired,  oertain  oondftiona  m 
to  the  mode  of  its  nae,  are  held  valid.  The  limit  of  sach  oonditiona  ia  aome- 
what  indefinite;  as  it  ia  often  a  nice  question  to  determine  when  a  oonditiott 
may  or  may  not  restrain  the  alienation,  or  impair  the  beneficial  enji^yment 
It  is  evident  that  many  oonditi<ms  might  be  imposed*  that  would  very  sen- 
onsly  restndn  the  enjoyment  of  the  eatate,  or  amoont  to  almost  a  reatraint  on 
the  alienation.  The  opinion  in  the  principal  case  toachea  upon  thia  anbjeeti 
and  refers  to  oertain  restrictiona  that  have  been  held  valid.  Snch  conditiooa 
are  conditiona  sabseqnent^  and  aa  they  tend  to  divest  an  estate  they  are  very 
strictly  constnied:  Oadberry  v.  Sheppard^  27  Miss.  203;  Bradgtreet  v.  Chrk^ 
21PiQk.  d80;H<nfCY.  KimbaO,  49 N.  H.  327;  PoffeT.  PoZhmt,  48 Id.  38S. 

A  condition  in  a  deed  that  the  grantee  shall  not  use  or  safier  the  prwnisss 
to  be  used  for  the  mannfaotnre  or  sale  of  any  intoxicating  liquors  thereon  is 
valid:  Pfafn&v.  7VMi^41N.T.442;(>'^rJefiv.ire<Aera^l4Sju[i.61^  That 
a  aohool-house  should  not  be  erected  on  the  premises,  or  a  dutilleiy,  or  a 
Uast-fumaoe,  or  a  livery-stable,  or  a  machine-shop  for  iron  manufaetuie,  or 
a  powder»magsaina,  or  a  hospital,  or  a  cemetery,  have  been  held  valid  con- 
ditions: CoUuu  V.  Mareu.  25  Ckmn.  242;  Craig  v.  WeUa,  11  N.  Y.  815;  Orof 
V.  Bianekard,  8  Pick.  284;  Sperry  v.  Paumt,  5  Ohio^  189;  NkoU  v.  Erie  B.  B., 
12  N.  Y.  121;  see  Warner  v.  BmneU,  31  Conn.  468. 

In  Linasee  v.  Mixer,  101  Mass.  512,  restrictions  as  to  the  depth  of  walls^  and 
manner  of  building  were  sustained.  And  following  this  case  is  jDorr  v. 
ffarrahan,  101  Mass.  531,  where  a  lot  of  land  waa  conveyed  subsequent  to  a 
restriction  that  no  building  should  be  erected  thereon  except  a  dwelling-hooae^ 
and  that  said  building,  when  erected,  should  not  be  occupied  for  the  puipose 
of  carrying  on  any  oflfenaive  trade  or  calling  whatever,  it  waa  held  that  it  waa 
a  violation  of  the  restriction  for  the  grantee  to  build  a  dweOing-houae  on  the 
lot,  and  then  use  the  lower  story  aa  a  grocery;  and  that  such  use  would  be 
restrained  by  injutaotion.  So  a  covenant  not  to  erect  a  distillery  is  vaUd  and 
mna  with  the  land:  Atkmiie  Dock  Co.  v.  LeavtU,  54  N.  Y.  35;  a  C,  18  Am. 
fi^.  556. 

A  stipulation  in  a  deed  of  conveyance,  whereby  the  grantee  in  part  con* 
alderation  for  the  conveyance  agrees  for  himself  his  heirs  and  ^rngwri,  thsft 
the  premises  conveyed  shall  not  be  used  or  occupied  as  a  hotel,  ao  long  aa 
oertain  other  property,  owned  by  the  grantor,  shall  be  used  for  that  pozposs^ 
binds  both  the  grantee  and  all  claiming  under  him,  and  may  in  equity  be  <»• 
forced  by  injunction:  ^SNseff  v.  Dormaa,  25  Ohio  St  58a 
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Jmr  JHmmAMOMD  wixbout  Vmbbiot.— TIm  poww  d  diMhaigiog  a  Jnrj 
oiili  in  «atw  ol  cstMOie  and  abwibito  nnc<writy»  and  amy  be  ezaiciaed 
vitiMNit  opentiiiga*  an  aoqoittal  ol  the  defendant;  it  extends  to  feloniea 
and  mJedemeanoTi,  and  liee  where  the  jozy,  from  the  length  of  time  they 
henre  been  eoneidering  a  oanee^  and  their  inability  to  agrees  may  fairly  be 
fgeenmerl  ae  neyer  likely  to  agree. 

Lnxioramrr  f or  manalatighter.    The  prisoner  had  been  onoe 
triad;  and  the  jaxyy  after  a  trial  of  five  days,  were  discharged^ 


they  having  been  unable  to  agree.  The  jurors  had  been  out 
aeTenteen  hours,  when,  within  a  half  an  hour  of  the  legal  ter- 
mination of  the  sessions,  the  court  sent  to  know  wheUier  tbe 
jury  had  agreed;  and  being  informed  that  they  had  not  agreed, 
ordered  them  to  be  brought  into  court.  On  being  asked  by  the 
presiding  judge  whether  they  would  be  able  to  agree  within 
half  an  hour,  the  latest  period  to  which  the  court  could  sit^ 
according  to  law,  the  juiy  answered  that  "  there  was  not  the 
least  possibility  of  their  agreeing/' 

The  prisoner  had  been  admitted  to  bail,  and  now  appeared 
pursuant  to  his  recognisance.  The  only  question  was  whether 
the  prisoner  was  to  be  again  put  upon  his  trial  on  the  indict- 
ment. 

Eoffmmi  and  21  A.  JBunmeU,  for  the  prisoner.  A  jury  swora 
and  charged,  in  caae  of  life  or  member,  cannot  be  discharged 
by  the  court  or  any  other,  but  they  ought  to  give  a  verdict:  1 
Inst.  327  b;  8  Id.  110.  And  the  exceptions  to  this  rule  are 
those  alone  of  actual  physical  necessity:  Jleadow'$  oa$e,  Foster^ 
76;  Bex  r.  SoaWeri,  2  Leach,  706;  Bex  v.  Edwards,  8  Campb. 
907;  4  Tann.  809. 


afuf  TFeUs,  conlra. 

By  Court,  Sfehcbb,  0.  J.  A  motion  has  been  made  to 
charge  the  defendant,  on  the  ground  that  it  api>ears  by  the 
return  to  the  certiorari  that  he  has  been  once  tried,  and  there- 
fore cannot  legally  be  tried  again*  He  was  indicted  in  the 
sessions  in  New  York  for  manslaughter;  the  trial  continued  for 
five  days,  and  the  jury,  after  having  received  the  charge  of  the 
eourt,  retired  to  consider  their  verdict;  were  kept  together 
seventeen  hours,  and  declaring  there  was  no  probability  of  their 
agreeing  on  their  verdict,  were  discharged  after  eleven  o'clock 
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at  nighty  on  the  last  day  in  which  the  court  conld  dt.  It  ap- 
pears that  the  jury  had^  inthemeantimey  between  their  reoeiTing 
the  charge  of  the  court  and  their  discharge,  come  into  courts 
apdy  on  being  asked  if  they  had  agreed  on  their  Terdiot,  an- 
swered, through  their  foreman,  that  they  had  agreed,  and  that 
ihey  found  the  prisoner  guilty,  but  recommended  him  to  mercy; 
but,  on  being  polled,  the  third  juror  called  upon  dedared  his 
disagreement  to  the  verdict.  These  are  all  the  facts  mft-fj^wi^] 
to  be  noticed  in  considering  the  present  motion. 

The  defendant's  counsel  rely  principally  on  the  fifth  article 
of  the  amendments  to  the  constitution  of  the  United  States, 
which  contains  this  provision :  **  Nor  shall  any  person  be  subject 
for  the  same  offense,  to  be  twice  put  in  jeopardy  of  life  or  limb.** 
It  has  been  urged  by  the  prisoner's  counsel  that  this  constito- 
tional  provision  operates  upon  state  courts  proprio  vigore.  This 
has  been  denied  on  the  other  side.  I  do  not  consider  it  mate- 
rial whether  this  provision  be  considered  as  extending  to  state 
tribunals  or  not;  the  principle  is  a  sound  and  fundamental  one 
of  the  common  law,  that  no  man  shall  be  twice  put  in  jeopardy 
of  life  or  limb  for  the  same  offense.  I  am,  however,  inclined 
to  the  opinion  that  the  article  in  question  does  extend  to  all 
judicial  tribunals  in  the  United  States,  whether  constituted  by 
the  congress  of  the  United  States  or  the  states  individually. 
The  provision  is  general  in  its  nature  and  unrestricted  in  its 
terms;  and  the  sixth  article  of  the  constitution  dedarea  that 
that  constitution  shall  be  the  supreme  law  of  the  land,  and  the 
judges  in  every  state  shall  be  bound  thereby,  anything  in  the 
constitution  or  laws  of  any  state  to  the  contrary  notwithstand- 
ing.  These  general  and  comprehensive  expressions  extend  the 
provisions  of  the  constitution  of  the  United  States  to  every 
article  which  is  not  confined,  by  the  subject-matter,  to  the 
national  govenmient,  and  is  equally  applicable  to  the  states. 
Be  this  as  it  may,  the  principle  is  undeniable  that  no  person 
can  be  twice  put  in  jeopardy  of  life  or  limb  for  the  same  offense. 

The  expression  jeopardy  of  limb  was  used  in  reference  to  the 
nature  of  the  offense,  and  not  to  designate  the  punishment  for 
an  offense;  for  no  such  punishment  as  loss  of  limb  was  inflicted 
by  the  laws  of  any  of  the  states  at  the  adoption  of  the  constitn- 
tion.  Punishment  by  the  deprivation  of  the  limbs  of  the 
offender  would  be  abhorrent  to  the  feelings  and  opinions  of  the 
enlightened  age  in  which  the  constitution  was  adopted,  and  it 
had  grown  into  disuse  in  England  for  a  long  period  anteoed- 
ently.    We  must  understand  the  term  ''jeopardy  of  limb/'  as 
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lefening  to  offenseB  "which  in  former  ages  were  punished  by 
dismembermenty  and  as  intending  to  comprise  the  erimes  de- 
nominated in  the  law,  felonies.  The  crime  of  manslaughter  is 
undoubtedly  a  felony;  and  therefore  the  prisoner  is  entitled 
to  the  protection  afforded  by  the  article  of  the  constitution^ 
whether  we  regard  it  aa  binding  upon  us  by  its  own  f orce,  or 
as  an  acknowledged  axiom  of  the  common  law.  The  question 
tjhen  recurs,  what  is  the  meaning  of  the  rule  that  no  person 
ahall  be  subject,  for  the  same  offense,  to  be  twice  put  in 
jeopardy  of  life  or  limb  ?  Upon  the  fullest  consideration  which 
I  have  been  able  to  bestow  on  the  subject,  I  am  satisfied  that  it 
means  no  more  than  this:  that  no  man  shall  be  twice  tried  for 
the  same  offense.  Should  it  be  said  that  we  can  scarcely  con- 
oeire  that  a  maxim  so  uniyersally  acknowledged,  and  so  inter^ 
woven  with  our  institutions,  should  need  an  explicit  and  solemn 
recognition  in  the  fundamental  principles  of  the  government  of 
the  United  States,  we  have  only  to  recur  to  the  history  of  that 
period,  and  to  some  other  of  the  amendments,  in  proof  of  the 
assertion,  that  there  existed  such  a  jealousy  or  extreme  caution 
on  the  part  of  the  state  governments,  as  to  require  an  explicit 
avowal  in  that  iustrument  of  some  of  the  plainest  and  best 
established  principles  in  relation  to  the  rights  of  the  citizens, 
and  the  rules  of  the  common  law.  The  first  article  of  the 
amendments  prohibits  congress  from  making  any  law  respect- 
ing an  establishment  of  religion,  or  prohibiting  the  free  exer- 
cise thereof,  or  abridging  the  freedom  of  speech,  or  of  the  prei^i, 
or  of  the  right  of  the  people  peaceably  to  assemble  and  petition 
government  for  a  redress  of  grievances;  the  second  secures  the 
xigfat  of  the  people  to  bear  arms;  and,  indeed,  without  going 
into  ihem  minutely,  nearly  all  the  amendments  of  that  instru- 
ment indicate  either  precaution  in  defining  the  powers  of  the 
national  government,  and  the  rights  of  the  people  and  the 
states,  or  they  evince  a  jealousy  and  apprehension  that  those 
fundamental  rights  might  be  impugned,  so  as  to  leave  no  doubt 
that  in  the  article  under  consideration,  no  new  principle  was 
intended  to  be  introduced. 

The  test  by  which  to  decide  whether  a  person  has  been  once 
tried,  is  perfectly  familiar  to  every  lawyer — it  can  only  be  by  a 
plea  of  ttuirefoia  acqwU,  or  a  plea  of  avirefoia  convict.  The  plea  of 
a  former  acquittal.  Judge  Blackstone  says,  Com.  886,  is  grounded 
on  this  universal  maxim  of  the  common  law  of  England,  that 
no  man  is  to-be  brought  into  jeopardy  of  his  life  more  than 
onee  for  the  same  offense;  and  hence  (he  says),  it  is  allowed  as 
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»  coDBequenoey  that  where  a  man  is  onoe  fairly  f onnd  not  guilty 
upon  an  indiotment,  or  other  profieeation  before  any  ooort  haiing 
oompetent  jorisdietion  for  the  offenBe,  he  may  plead  euoh  aoqmi- 
tal  in  bar  of  any  subsequent  accusation  for  the  same  crime. 
The  plea  of  a  former  conYiotion  depends  on  the  same  principle^ 
that  no  man  ought  twice  to  be  brought  in  danger  for  the  same 
crime.    To  render  the  plea  of  a  former  acquittal  a  bar,  it  must 
be  a  legal  acquittal,  by  judgment,  upon  a  trial  for  substantially 
the  same  offense,  and  the  verdict  of  a  petit  jury:  1  Chitty's  Cr. 
Law.  872.    In  the  present  case,  it  is  not  pretend^  that  the 
prisoner  has  been  acquitted,  unless  the  discharge  of  the  jury 
without  having  agreed  upon  their  verdict,  and  without  the  pris- 
oner's coDsent,  shall  amount  in  judgment  of  law  to  an  acquit- 
tal.   This  brings  us  to  the  question  whether  the  court  of  sea- 
sions  could  discharge  the  jury,  under  the  circumstances  of  ihia 
case.    If  they  could  not,  then  I  should  be  of  the  opinion  that» 
although  there  could  be  no  technical  plea  of  ouirefoiM  aoqwU, 
the  same  matter  might  be  moved  in  arrest  of  judgment^  and,  if 
so,  I  can  see  no  objection  to  the  discussion  of  the  question  in 
its  present  shape,  on  a  motion  to  discharge  the  prisoner.    In 
the  case  of  the  People  v.  OlooU,  2  Johns.  Cas.  801  [1  Am.  Dec 
€8],  all  the  authorities  then  extant  upon  the  power  of  the  court 
to  discharge  a  juiy  in  criminal  cases,  and  the  consequence  of 
such  discharge  were  ably  and  elaborately  examined  by  Mr.  Jus- 
tice Kent,  and  it  would  be  an  unpardonable  waste  of  time  to 
enter  upon  a  re-examination  of  them.    In  that  case,  the  jury, 
after  having  remained  out  from  eight  o'clock  on  Saturday  even- 
ing, until  near  two  o'clock  the  next  day,  and  having,  in  the 
meanwhile,  come  into  court  two  or  three  times  for  advice,  de- 
clared there  was  no  prospect  of  their  agreeing  in  any  verdict, 
and  were  discharged  without  the  consent  of  the  prisoner.    One 
of  the  questions  was  whether  the  discharge  of  the  juiy  entitled 
the  defendant  to  be  discharged,  or  whether  he  could  be  re-tried. 
After  examining  and  commenting  on  all  the  authorities,  the  po- 
sition of  the  learned  judge  was  this:  ''  If  the  court  are  satisfied 
that  the  juty  have  made  long  and  unavailing  efforts  to.  agree, 
that  they  are  so  far  exhausted  as  to  be  incapable  of  further  dis- 
eussion  and  deliberation,  this  becomes  a  case  of  necessity,  and 
requires  an  interference/'    He  observed:  ''All  the  authorities 
admit  that,  when  any  jury  becomes  mentally  disabled  by  sick- 
ness or  intoxication,  it  is  proper  to  discharge  the  juiy;  and 
whether  the  mental  inability  be  produced  by  sickness,  ftitigue 
or  incurable  prejudice,  the  application  of  the  principle  must  be 
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the  same."  Agam,  he  obserred:  **  Every  question  of  this  kind 
rnnsi  xest  with  the  oonrt,  under  all  the  particular  or  peculiar 
eircamstances  of  the  case.  There  is  no  altematiTe.  either;  the 
4xnirt  must  determine,  when  it  is  requisite,  to  discharge,  or  the 
rule  must  be  inflexible,  that  after  the  jury  are  once  sworn,  no 
other  jury  can,  in  any  court,  be  sworn  and  charged  in  the  same 
cause.  The  moment  cases  of  necessity  are  admitted  to  form 
exceptions,  that  moment  a  door  is  opened  to  the  discretion  of 
the  court  to  judge  of  that  necessity,  and  to  determine  what  com- 
bination of  circumstances  will  create  one." 

The  learned  judge  iuTeighs  with  force  and  eloquence  against 
the  monstrous  doctrine  of  compelling  a  jury  to  unanimity  by 
the  pains  of  hunger  and  fatigue,  so  that  the  verdict  is  not 
founded  on  temperate  discussion,  but  on  strength  of  body.  Al- 
though the  case  of  People  t.  OkoU  was  a  case  of  misdemeanor, 
the  reasoning  is,  in  my  judgment,  entirely  applicable  to  cases 
of  felony;  and  although  the  opinion  was  confined  to  the  case 
under  consideration,  a  perusal  of  it  will  show  that  it  embraces 
every  possible  case  of  a  trial  for  crimes.  The  opinion  was  deliv- 
ered in  1801,  and  since  that  time  this  question  has  come  under 
eonsideration  in  several  cases.  In  the  case  of  King  v.  Edwards^ 
4  Taun.  809,  the  indictment  was  for  a  felony;  and  while  the 
prosecutor  was  giving  his  evidence  one  of  the  jurors  fell  down 
in  a  fit,  and  he  was  pronounced  by  a  physician  on  oath  incapa- 
ble of  proceeding  in  his  duty  as  a  juryman  on  that  day;  where- 
upon the  jury  was  discharged  and  a  new  jury  sworn,  and  the 
defendant  was  convicted.  The  point  whether  tiie  prisoner  could 
be  tried,  after  the  discharge  of  the  jury,  without  consent,  was 
argued  before  all  the  judges  in  England,  except  Mansfield, 
chief  justice,  and  Lawrence,  justice;  all  the  cases  were  cited, 
and  the  judges,  without  hearing  the  counsel  for  the  crown,  said 
that  it  had  been  decided  in  so  many  cases  it  was  now  the  set- 
tled law  of  the  country,  and  gave  judgment  against  the  pris- 
oner. The  same  course  was  adopted  upon  nearly  the  same  state 
of  facto  in  Ann  SodBberfe  caae.  Leach's  C.  0.  706,  and  in  the 
case  of  Hie  King  v.  SUveneon^  Id.  618,  the  prisoner  fell  down  in 
a  fit  during  the  trial,  and  the  jury  was  discharged,  and  upon 
his  recovery  he  was  tried  and  convicted  by  another  jury.  In 
the  case  of  the  Uniied  SUdee  v.  CooLidge,  2  Gall.  864,  a  witness 
refusing  to  be  sworn,  the  trial  was  suspended  during  the  im- 
prisonment of  the  witness  for  the  contempt,  and  lir.  Justice 
Stoiy  held  that  the  discretion  to  discharge  a  jury  existed  in  all 
I,  but  that  it  was  to  be  exercised  only  in  very  extraordinary 
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wd  strilcmg  dxomnstanoeB.  In  the  case  of  tbe  CommcnweaUk 
y.  Bawden,  9  Mass.  494,  upon  an  indiotment  for  highway  rob- 
bery, the  jaiy,  after  a  full  hearing  of  the  cause,  being  confined 
together  during  part  of  a  day  and  a  whole  night,  returned  into 
court  and  informed  the  judge  that  they  had  not  agreed  on  a 
yerdict,  and  it  was  not  probable  they  oyer  could  agree;  where- 
upon one  of  the  jurors  was  withdrawn  from  the  panel,  without 
tt^e  defendant's  consent,  and  the  jury  were  discharged,  and 
during  the  same  term  another  jury  was  impaneled  for  his  trial, 
and  he  was  found  guilty.  On  a  motion  in  arrest  of.  judgment, 
the  court  refused  the  motion,  saying  that  the  ancient  strictness 
of  the  law  upon  this  subject  had  yery  much  abated  in  the 
English  courts;  that  it  would  neither  be  consistent  with  the 
genius  of  our  goyemment  or  laws  to  use  compulsory  means  to 
effect  an  agreement  among  jurors;  that  the  practice  of  with- 
drawing a  juror,  where  there  existed  no  prospect  of  a  yerdiet, 
had  frequently  been  adopted  in  criminal  trials  in  that  court. 

Upon  full  consideration,  I  am  of  opinion,  although  the  power 
of  discharging  a  jury  is  a  delicate  and  highly  important  trust, 
yet  that  it  does  exist  in  cases  of  extreme  and  absolute  necessity; 
and  that  it  may  be  exercised  without  operating  as  an  acquittad 
of  the  defendant;  that  it  extends  as  well  to  felonies  as  misde- 
meanors; and  that  it  exists,  and  may  discreetly  be  exerdaed  in 
cases  where  the  jury,  from  the  length  of  time  they  haye  been 
considering  a  cause  and  their  inability  to  agree  may  be  fairly 
presumed  as  neyer  likely  to  agree,  unless  compelled  so  to  do 
from  the  pressing  calls  of  famine  or  bodily  exhaustion.  And, 
in  tbe  present  case,  considering  the  great  length  of  time  the 
jury  had  been  out,  that  the  period  for  which  the  court  could 
leg^ly  sit  was  nearly  terminated,  and  that  it  was  morally  certain 
the  jury  could  not  agree  before  the  court  must  adjourn,  I  think 
the  exercise  of  the  power  was  discreet  and  legal.  Much  stress 
has  been  placed  on  the  fact,  that  the  defendant  was  in  jeopardy 
during  the  time  the  jury  were  deliberating.  It  is  true  that  his 
situation  was  criticid,  and  there  was,  as  regards  him,  danger 
that  the  jury  might  agree  on  a  yerdict  of  guilty;  but  in  a  legal 
sense,  he  was  not  in  jeopardy,  so  that  it  would  exonerate  him 
from  another  trial.  He  has  not  been  tried  for  the  offense  im- 
puted to  him;  to  render  the  trial  complete  and  perfect  theie 
should  haye  been  a  yerdict,  either  for  or  against  him.  A  literal 
obsenrance  of  the  constitutional  proyision  would  extend  to  and 
embrace  those  cases  where,  by  the  yisitation  of  Qh>d,  one  of  the 
jurors  should  either  die  or  become  utterly  unable  to  proceed  in 
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the  trial.  It  would  eztencl,  also,  to  a  case  where  the  defendant 
himself  sbonld  be  seised  with  a  fit,  and  become  incapable  of 
attending  to  his  defense;  and  it  wonld  extend  to  a  case  where 
the. jury  were  necessarily  discharged,  in  consequence  of  the 
termination  of  the  powers  of  the  court.  In  a  legal  sense,  there- 
fore, a  defendant  is  not  once  put  in  jeopardy  until  the  verdict 
of  the  jury  is  rendered  for  or  against  him;  and  if  for  or  against 
him,  he  can  never  be  drawn  in  question  again  for  the  same 
oflbnee.  I  entirely  concur  in  reprobating  the  proceeding  of 
withdrawing  a  juror  and  attempting  to  subject  a  person  to  a 
second  trial,  because  the  public  prosecutor  was  not  prepared 
with  his  proofs.  In  the  case  of  the  People  t.  Barreli,  2  Car. 
804  [2  Am.  Dee.  289],  this  court  considered  it  equivalent  to  an 
acquittal. 

The  only  remaining  inquiry  is,  whether  the  power  of  discharg- 
ing the  jury  in  this  case  could  be  exercised  by  the  sessipns. 
The  court  of  general  sessions  for  the  city  of  New  York  is  clothed 
with  powers  not  entrusted  to  the  general  sessions  of  any  other 
county.  It  has  power  to  try  for  all  crimes  (cases  affecting  life 
only  excepted),  in  as  full  and  complete  a  manner  as  any  court 
of  oyer  and  terminer  and  gaol  delivery,  for  the  said  city  and 
county;  and  can  hear,  determine  and  adjudge  the  same:  2  N.  B. 
L.  SOS;  2  Bev.  Stat.  216  sec.  26.  It  is  not  necessary  now  to  decide 
whether  the  sessions  in  New  York,  since  the  statute  can  grant 
a  new  trial  on  the  merits;  but  having  as  full  and  perfect  juris- 
diction as  the  oyer  and  terminer  and  gaol  delivery,  excepting. 
in  cases  of  life  over  all  other  cases,  no  doubt  can  be  entertained 
that  they  possess  all  the  incidents  appertaining  to  the  power  of 
trying  for  these  offenses;  imd  the  right  to  discharge  the  jury, 
under  the  facts  and  circumstances  of  this  case,  was  an  incident 
to  the  trial.  Upon  the  whole  I  am  of  opinion,  that  whenever, 
in  oases  of  felony,  a  jury  has  deliberated  so  long  upon  a  prisoner's 
M  to  preclude  all  reasonable  expectation  that  they  will 
on  a  verdict,  without  being  compelled  to  do  so  from' 
famine  or  exhaustion,  then  it  becomes  a  case  of  necessity,  and 
they  may  be  discharged,  and  the  prisoner  may  be  again  tried. 
In  the  present  case,  we  consider  the  discharge  of  the  jury  as  a 
discreet  exercise  of  the  powers  of  that  court,  either  on  the* 
ground  that  the  jury  had  been  kept  together  so  long  as  to  pre- 
dude  all  hope  of  their  agreeing,  unless  compelled  by  famine 
or  exhaustion,  or  on  the  ground  that  the  powers  of  the  court' 
were  to  terminate  within  a  few  minutes,  and  that  it  was  morally 
that  the  jury  could  not  agree  within  that  period,  which 
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produced  an  absolate  neeeesity  for  disohaigiiig  them.  In  this 
opinion  my  farethren  entirely  eoncnr,  and  the  4onaeqnenoe  is, 
that  Okx>dwin  must  be  tried  at  the  next  dttingB,  and  hia  reoogp- 
niaancey  and  that  of  hia  suretieB,  will  be  respited  nntQ  the  aeit 
January  term. 
Motion  to  disdhaige  denied. 

StetuMt^  People  Y.Akoti^  1  Am.  Deo.  1881 


FeROIVAL   V.   HlOKST. 


[18  Jounw^MT.] 

noBPAfls  roa  DnuNT  Ixjmr.—'Whme  an  act  not  wiUfnl  bat  tfaa  rtioH  of 
n^aUgonco  is  the  immediate  and  direct  canoe  of  an  injnxy^  trnopow  wi  ei 
armie  will  lie.  Accordingly,  whore  a  beUigerant  oniiaer  ohaied  a  non- 
tral,  rappoeing  her  to  be  an  enemy,  and  throogh  ne^^gmoo  mn  herdowa 
in  the  ni^t  and  oonk  her,  treepaae  vi  eL  ormii  will  lie  for  the  dam^oo 
nstained. 

Akbwxbs  to  OavnuL  LrnDRBOOATOST.— Under  the  laet  or  gneral  inter- 
rogatoiy,  a  witneea  OTamined  nnder  a  oommiiaon  in  hia  answer  may 
■tate  facta  not  drawn  forth  by  the  special  intenogatories. 


Tbi8PA88  for  running  down  the  plaintiff's  vessel  at  sea.  It 
apl^eared  that  the  defendant  was  the  eommander  of  the  Britiah 
doop  of  war,  Atalanta,  cruising  in  company  with  the  Oleopatim, 
Oaptain  Peohell^  his  senior  officer.  About  noon,  the  Miaiy, 
plaintiff  commanding,  was  seen  by  the  defendant  and  chase 
made.  The  chase  was  continued  until  about  eight  o'clock  in 
the  erening,  the  wind  increasing  and  blowing  hard,  and  the 
Atalanta  firing  guns  at  interrals  to  bring  the  chase  about^  but 
which  were  disregarded.  Shortly  after  eight  o'clock,  as  Sum- 
ner, a  seaman  on  board  the  Atalanta,  and  a  witness  for  the 
plaintiff,  testified,  the  man  on  the  forecastle  of  the  Ajmifm^ 
called  out  that  the  schooner  was  under  the  lee  bow  with  a  light 
oat.  The  Atalanta  began  to  shorten  sail,  but  before  it  could 
be  done  she  passed  the  Mazy,  firing  some  muskets  and  a  gun  as 
she  passed.  The  defendant  ordered  the  Atalanta  to  tack,  but 
she  wore  round,  and  while  doing  so  the  man  on  the  forecastle 
called  out  "  hard  a  starboard,  if  not  we  go  into  the  schooner." 
The  defendant,  who  was  standing  on  the  poop,  ordered  ailenoe 
and  directed  the  helm  to  be  put  a  port,  but  before  this  could  be 
done  the  Atalanta  struck  the  Maiy  between  the  fore  and  main- 
mast and  sunk  her,  and  was  herself  much  injured.  After  the 
collision   the   Mary  fell  to  leeward^  and  soon  the   captain 
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and  crew  came  on  board  the.  Atalanta^  with  nothing  bat  the 
clothes  which  they  had  on  at  the  time.  The  witnesses  for  the 
plaintiff  were  of  opinion  that  if  the  helm  of  the  Atalanta  had 
been  put  a  starboard  when  the  man  at  the  forecastle  called  out, 
she  would  not  have  struck  the  Mazy.  The  defendant's  wit- 
nesses testified  that  the  night  was  very  dark,  the  wind  blowing 
hardy  and  a  heavy  sea  running;  that  the  accident  was  owing  to 
the  darkness  of  the  night;  that  the  helm  of  the  Atalanta  was 
ordered  to  be  put  up,  and  the  sails  to  be  thrown  back,  but  that 
the  Teasels  struck  before  this  could  be  done;  that  the  collision 
was  wholly  unintentional;  that  the  chase  was  supposed  to  be  a 
French  Tcssel,  although  flying  American  colors,  and  was  under 
m  hea^y  press  of  sail  endeayoring  to  escape. 

The  answers  of  Dodd  and  Parker  to  the  last  interrogatory 
in  a  commission  were  admitted  against  defendant's  objection, 
for  the  purpose  of  proTing  th^  Talue  of  and  the  ownership  in 
the  Mazy.  The  testimony  of  the  mate  was  also  reoeived  for  the 
purpose  of  ascertaining  her  value  at  the  time  of  the  collision. 

Motions  for  nonsuit  on  the  ground  of  improper  form  of 
Action,  of  uncertainty  of  the  evidence  to  entitle  to  any  recovery, 
•nd  of  want  of  jurisdiction  in  the  court,  were  overruled,  and 
under  the  direction  of  the  judge  the  jury  found  that  the  disas- 
tar  was  the  result  of  gross  n^Ugence  in  the  defendant,  and 
gave  a  verdict  for  the  plaintiff.  Motion  to  set  the  same  aside 
and  for  a  new 


2>.  B.  Ogden  and  Wells,  for  the*  defendant. 

3*.  A.  JBmmei  and  H.  Sedguriok^  contra, 

Spbrub,  0.  J.  The  verdict  of  the  jury  was  for  the 
and  agreeably  to  an  intimation  from  the  judge  that  if  they 
fonnd  for  the  plaintiff^  they  should  state  the  grounds  of  their 
verdict^  they  added,  that  the  disaster  was  the  result  of  gross 
negligence  in  the  defendant.  Among  the  points  taken  on  the 
motion  for  a  new  trial,  it  has  been  strenuously  urged  by  the 
defendant's  counsel  that  the  action  should  have  been  case,  and 
not  trespass.  This  point  is  open  to  the  defendant,  because,  in 
the  progress  of  the  trial,  a  motion  was  made  for  a  nonsuit,  af- 
ter the  plaintiff  had  gone  through  with  his  evidence  on  that 
gzoond.  We  must  consider,  after  the  finding  of  the  jury, 
that  the  injury  done  by  running  down  the  plaintiff's  vessel,  was 
not  designed  or  intentional,  bat  that  it  proceeded  from  the  de- 
fendant's n^ligence,  as  captain  and  commanding  officer  of  the 
Atalanta     We  are  bounds  also,  to  consider  the  negligence  as  a 
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peraonal  one,  imputable  to  the  acts  and  omissions  of  the  de* 
f endanty  and  that  these  acts  and  omissions  were  gross  and  psl* 
pable.  That  the  force  by  which  the  plaintiff's  Tessel  was  de* 
stroyedy  was  the  immediate  cause  of  her  destruction,  proceed- 
ing from  the  collision,  cannot  be  doubted;  and  that  the  ques- 
tion arises  whether,  if  such  an  act,  producing  the  injury  imme- 
diately and  directly,  be  the  result  of  negligence,  and  not  of  a 
willful  intention,  the  action  ought  to  be  trespass  or  case.  In 
the  case  of  Leame  v.  Bray,  8  East,  593,  all  the  authorities  and 
preceding  cases  were  renewed  bearing  on  this  question.  Thai 
was  trespass,  charging  the  defendant  with  having  drore  and 
struck  a  single  horse  chaise  which  the  defendant  was  driving 
along  the  highway,  with  such  great  force  and  violence  upon  and 
against  the  plaintiff's  curricle,  which  his  servant  was  driving, 
and  that  by  means  thereof,  the  servant  was  thrown  out  and  the 
horses  ran  away  with  the  curricle,  and  the  plaintiff,  to  preserve 
his  life,  jumped  and  fell  from  the  same  and  fractured  his  col- 
lar-bone. It  appeared  in  evidence  that  the  accident  happened 
in  a  dark  night,  owing  to  the  defendant's  driving  his  carriage 
on  the  wrong  side  of  the  road,  the  parties  not  being  able  to  see 
each  other,  and  that  if  the  defendant  had  kept  the  right  side  of 
the  road  there  was  ample  room  for  the  carriages  to  pass  without 
injury;  but  it  did  not  appear  that  blame  was  imputable  to  the 
defendant  ixt  any  other  respect,  and  on  an  objection  that  the 
injury  happened  from  negligence,  and  was  not  willful,  and  that 
the  proper  action  was  case,  and  not  trespass  vi  et  armis^  the 
plaintiff  was  nonsuited.  After  argument  the  nonsuit  was  set 
aside  by  the  unanimous  opinion  of  the  court.  Lord  EUenbor- 
ough  said  the  true  criterion  seemed  to  be- according  to  what 
Lord  C.  J.  De  Grey  said  in  ScgU  v.  Shepard,  8  Wils.  411;  S.  C, 
2  Bl.  892,  whether  the  plaintiff  received  an  injury  by  force  from 
the  defendant,  that  if  the  injurious  act  be  the  immediate  result 
of  the  force  originally  applied  by  the  defendant,  and  the  plaint- 
iff be  injured  by  it,  it  is  the  subject  of  an  action  of  trespass  vi  ei 
armis  by  all  the  cases,  both  ancient  and  modem,  that  it  was  im- 
material whether  the  injury  be  willful  or  not;  and  speaking  of  the 
case  of  Ogle  v.  Barnes,  8  T.  B.  128,  he  approved  of  the  decision, 
though  there  were  words  which  implied  force  by  the  act  of 
another;  but  it  did  not  appear  that  it  must  have  been  the  per- 
sonal act  of  the  defendants,  it  not  being  alleged  that  they  were 
on  board  the  ship  at  the  time,  and  he  observed  he  was  not  aware 
of  any  case  of  that  sort  where  the  party  Jiimffalf  ened  having 
been  on  board,  this  question  had  bem  ndsed. 
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lb  Justice  Lamrenoe,  who  gave  an  opinion  in  Ogle  y.  Bame9, 
obeerred  that  he  did  not  mean  to  say  that  the  distinction  turned 
on  ihe  willfolneas  of  the  act.  and  he  so  nnderstood  Mr.  Justice 
Groee;  that  what  he  principally  relied  on  there  was,  that  it  did 
not  appear  that  the  mischief  happened  from  the  personal  acts  of 
the  defendant.    That  the  defendant  negligently  did  such  an  act 
might  be  sustained  by  a  showing  that  it  was  done  by  his  serv- 
ant in  his  employ,  in  the  absence  of  the  master.    Grose,  J., 
exprossod  himself  yeiy  decidedly;  he  observed  that  in  looldng 
into  all  the  cases  from  the  year-book  in  the  21  Hen.  YII.,  down 
to  the  latest  decision  on  the  subject,  he  found  the  principle  to 
be,  that  if  the  injury  be  done  by  the  act  of  the  party  himself  at 
the  time,  or  he  be  the  immediate  cause  of  it,  though  it  happen 
accidentally  or  by  misfortune,  yet  he  is  answerable  in  trespass. 
lie  Blanc,  J.,  is  equally  explicit.    He  says,  ''  in  all  the  books 
the  invariable  principle  to  be  collected  is,  that  where  the  injuiy 
18  immediate  on  the  act  done,  there  trespass  lies;  but  where  it 
ia  not  immediate  on  the  act  done,  but  consequential,  then  the 
remedy  is  in  case."    He  illustrates  the  distinction  by  the  case 
of  a  log  thrown  in  the  highway.    If,  at  the  time  of  its  being 
thrown,  it  hit  any  person,  it  is  trespass;  but  if,  after  it  be 
thrown,  any  person  receive  an  injuiy  by  falling  over  it,  it  is 
case.    He  observed  that  it  was  chiefly  in  actions  for  running 
down  vessels  at  sea,  that  difficulties  may  occur  because  the  force 
which  occasioned  the  injury  is  not  so  immediate  from  the  act 
of  the  person  steering.    The  immediate  agents  of  the  force,  he 
said,  axe  the  winds  and  waves,  and  the  personal  act  of  the  party 
rather  consists  in  putting  the  vessel  in  the  way  to  be  so  acted 
upon,  and  whether  that  may  make  any  difference  in  that  case, 
he  would  not  then  take  upon  himself  to  determine.    I  do  not 
consider  it  necessary  to  review  the  antecedent  cases.    They  all 
wappoiri  the  distinction  taken  by  the  judges  in  Leame  v.  Bray. 
I  will  merely  refer  to  some  of  them:  6  T.  B.  128;  8  Id.  191;  Hob. 
134;  1  Str.  596;  6  T.  B.  649;  1  Str.  686.    It  was  strongly  in- 
sisted that  Leame  v.  Bray  was  overruled  by  Ntchcleon  y.  Mcun-- 
eetf,  16  East,  883,  but  that  is  a  mistake.    There  was  a  case 
against  the  captain  and  first  lieutenant  of  a  sloop  of  war  for 
negligently  conducting  the  ship,  so  that,  through  mere  negli- 
genoe,  bad  management  and  want  of  care,  she  with  great  force 
ran  fool  of  and  struck  the  plaintiff's  ship,  by  reason  whereof 
it  was  sunk  and  lost.   The  cause  was  referred  and  the  arbitrator 
leportad  that,  at  the  time  the  mischief  happened,  Symes,  the 
EeatflBant,  was  the  commanding  officer  of  the  watch,  and  was 
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upon  deck  and  diiectang  the  steering  and  navigating  the  aloop 
of  war;  that  Monnsej  was  not  on  deck,  nor  was  he  called  upon 
by  his  duty  to  be  so;  that  he  had  not  the  appointment  of  the 
officers,  but  he,  as  well  as  they,  were  appointed  by  the  commis- 
sioners of  the  admiralty.  The  arbitrator  awarded  for  the  plaintiff 
f  onr  thousand  five  hundred  pounds  damages  against  both  the  de* 
fendants.  The  case  underwent  a  full  discussion  upon  the  questiott 
whether  Mounsey  was  liable  at  all;  and  the  court  held  him  not  lift- 
ble,  on  the  ground  that  he  was  a  servant  of  his  majesty,  stationed 
on  board  that  ship  to  do  his  duty  there,  together  with  others  ap- 
pointed and  stationed  there  by  the  same  authority,  each  having 
their  several  duties  to  perform;  and  that  there  was  no  personal 
interference  of  the  captain  with  the  act  of  the  lieutenant  by 
which  the  damage  was  occasioned;  and  that  he  ought  not  to  be 
liable  for  the  act  of  another  whom  he  did  not  appoint  or  em* 
ploy;  and  the  award  was  set  aside  as  regarded  Mounsey,  but 
judgment  was  given  against  the  lieutenant.  The  case  does  not 
not  detail  the  evidence,  nor  was  there  a  word  said  about  the 
form  of  the  action;  but  it  does  not  admit  of  a  doubt  that  had 
Mounsey,  the  captain,  been  on  deck  in  the  discharge  of  his 
duty  when  the  accident  happened,  that  he  would  have  been 
made  responsible;  for  Lymes,  who  was  the  acting  officer,  and 
directed  the  steering  and  navigating  the  sloop  of  war,  was  held 
answerable,  without  question  or  doubt. 

The  case  of  Slort  v.  Clements,  Peake's  N.  P.  107,  was  decided 
on  the  same  principle,  as  was  also  the  case  of  Boucher  t.  NaU^ 
Strom,  1  T.  B.  509.  The  case  of  Covel  y.  Laming,  1  Camp.  N. 
P.  497,  which  was  subsequent  to  the  case  of  Leame  v.  Bray,  was 
an  action  of  trespass  for  running  the  defendant's  ship  against 
the  plaintiff 'b.  It  appeared  that  when  the  accident  happened, 
the  defendant  stood  at  the  helm,  and  that  he  vrished  to  steer 
clear  of  the  plaintiff,  and  if  he  was  to  blame,  it  was  through 
ignorance  and  unskillfulness.  On  the  objection  that  trespass 
would  not  lie,  Lord  Ellenborough  confirmed  the  doctrine  he 
had  delivered  in  Leame  v.  Bray,  and  said,  it  made  no  difference 
that  the  parties  were  sailing  on  shipboard.  The  defendant  was 
at  the  helm,  and  guided  the  motions  of  his  yessel.  The  winds 
and  the  waves  were  only  instrumental  in  carrying  her  along  in 
the  direction  which  he  communicated,  the  force,  therefore, 
proceeded  from  him,  and  the  injury  the  plaintiff  sustained  was 
the  immediate  effect  of  that  force;  and  the  plaintiff  had  a  verdict. 
The  court  of  common  pleas  have  undoubtedly  questioned  the 
correctness  of  the  decision  in  Leame  v.  Bray,  though  they  have 
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not  oTeipniled  it.  In  JBogen  v.  InMeUm^  5  Bos.  &  P.  117,  the 
decdaiation  was,  that  the  defendant  dxoye  his  oart  against  the 
plaintiff's  horse,  with  f oroe  and  yiolenoe,  whereby  he  was  hurt 
and  bmisedy  by  and  through  the  mere  negligence,  inattention 
and  want  of  proper  care  of  the  defendant.  The  declaration  was 
demurred  to,  on  the  ground  that  it  ought  to  have  been  trespass. 
The  oourt  intimated  a  clear  opinion,  that  as  the  injury  was 
alleged  to  haye  arisen  from  mere  negligence,  inattention  and 
want  of  care,  the  demurrer  could  not  be  sustained.  Chief  Justice 
Mansfield  said,  that  it  was  not  to  be  considered,  that  the  case 
of  Leame  v.  Bray  was  overturned  by  that  decision;  but,  he  said, 
it  might,  on  a  proper  case,  be  proper  that  that  decision  should 
be  reconsidered.  In  HuggeU  t.  Montgomery^  5  Bos.  &  P.  416, 
the  action  was  trespass  for  driying  a  certain  ship  or  vessel, 
whereof  the  defendant  was  commander,  to  and  upon  and  over  a 
certain  boat  of  plaintiff,  and  sinking  her.  It  appeared  the  de- 
fendant was  master  and  owner  of  the  vessel  committing  the 
injury,  but  though  on  board  at  the  time,  did  not  give  the  order 
which  caused  the  accident,  but  the  pilot  did. 

The  jury  were  of  opinion  that  the  accident  arose  from  negli- 
gence, and  gave  a  verdict  for  the  plaintiff.  The  court  were  of 
opinion  that  trespass  could  not  be  maintained  against  the  de- 
fendant, and  said  the  caiBe  differed  from  Leame  v.  Bray^  inti- 
mating at  the  same  time,  doubts  as  to  the  authority  of  that 
case.  In  Turner  v.  JSTotoUns,  1  Bos.  &  P.  472,  the  plaintiff 
declared  in  case  for  sinking  his  boat,  and  alleged  the  injury  to 
have  happened  by  the  defendant  not  slackening  the  rope  or 
line  by  which  his  boat  was  drawn,  and  then  stated  that  the 
plaintiff's  boat  was  driven  and  forced  across  the  stream,  and 
sunk.  There  was  a  verdict  for  the  plaintiff,  and  on  a  writ  of 
error  to  the  exchequer  chamber,  the  error  assigned  was  that  the 
act  complained  of  was  a  trespass  vi  et  armis.  Eyre,  C.  J.,  said 
that  when  the  objection  is  taken  after  verdict,  the  point  ought 
to  be  veiy  clearly  made  out.  That  it  was  clear  that  the  cause 
of  action  was  a  nonfeasance,  in  not  slackening  the  rope,  and 
that  it  was  fair  to  infer  that  it  was  not  intended  to  chaige  the 
defendants  with  willfully  driving  their  boat  against  that  of  the 
plaintiffB,  and  that  all  the  circumstances  were  referable  to  the 
nonfeasance,  which  made  it  a  complete  action  on  the  case,  and 
the  judgment  was  affirmed.  In  Blinn  v.  Campbell^  14  Johns. 
432,  the  plaintiff  sued  in  an  action  on  the  case,  and  it  appeared 
that  the  defendant  being  a  trooper,  had  wounded  the  plaintiffs 
leg,  by  negligently  firing  a  pistol.     We  held  that  if  the  injuzy 
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is  attributable  to  negligence,  though  it  were  immediate,  the 
party  injured  has  his  election,  either  to  treat  the  negligence  of 
the  defendant  as  the  cause  of  action,  and  declare  in  case,  or  to 
consider  the  act  itself  as  the  injuxy,  and  to  declare  in  trespass. 
The  rule  is  laid  down  in  the  same  manner  in  1  Chit.  PI.  1:17, 
and  is  warranted  by  the  cases  he  dtes.  I  am  perfectly  satisfied 
from  a  review  of  the  cases,  that  if  the  defendant  is  liable  at  all, 
this  action  is  appropriate,  and  that  it  ought  to  have  been  tres- 
pass rather  than  case,  as  the  injury  was  immediate,  and  from 
gross  negligence. 

2.  It  has  been  objected  that  the  answers  of  Parker  and  Dodd 
to  the  thirteenth  interrogatory  ought  not  to  have  been  read  to 
the  jury.  These  answers  relate  to  the  value  of  the  vessel  and 
cargo,  and  the  interrogatory  is  a  general  one.  It  has  been  con* 
tended  that  under  that  interrogatoiy  nothing  can  be  answered, 
but  what  has  been  before  specifically  inquired  into.  This  has 
not  been  shown  to  be  the  practice  in  courts  proceeding  accord- 
ing to  the  civil  law.  I  perceive  no  abuse  likely  to  follow  from 
allowing  the  witnesses  to  state  every  material  fact  under  that 
interrogatory,  not  before  drawn  forth  by  the  special  interro- 
gatories, and  such  undoubtedly  was  the  object  and  end  of  the 
general  interrogatory.  It  certainly  was  not  intended  to  have 
the  witnesses  repeat  what  they  had  before  said;  that  would  be 
idle  and  unnecessary.  As  the  facts  stated  by  the  witnesses  are 
pertinent,  I  am  of  opinion  that  they  were  properly  allowed  to 
be  read  to  the  jury. 

8.  It  has  been  insisted  that  the  verdict  was  contrary  to  evi- 
dence. This  has  opened  a  wide  range  of  inquiry,  and  I  have 
carefully  and  attentively  read  and  considered  the  testimony 
stated  in  the  case.  Very  much  depends  on  the  credibility  of 
the  witnesses;  and  it  became  a  very  important  part  of  the  in- 
quiry, whether  the  accident  was  attributable  to  design  or  n^- 
ligence  on  the  part  of  the  defendant,  or  whether  it  was  involun- 
tary and  inevitable.  It  was  distinctly  placed  before  the  jury, 
that  if  it  was  the  result  of  design  or  negligence,  that  then  the 
defendant  was  answerable  for  the  consequences;  but  if  it  was 
involuntary  and  inevitable,  then  he  was  not  answerable,  and  a 
verdict  ought  to  be  found  in  his  favor. 

It  was  a  most  material  fact,  in  this  view  of  the  case,  whether 
the  night  was  so  dark  that  those  on  board  the  Atalanta,  either 
with  the  naked  eye  or  with  night  glasses,  could  see  the  Hazy 
or  not,  when  she  was  at  a  considerable  distance  from  the  At»- 
lanta.    If  she  could  be  seen  at  a  reasonable  distance,  say  half 
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or  a  quartor  of  a  mile/  then  the  oondttsion  seems  ineTitable, 
from  all  the  testimony,  that  the  collision  might  have  been 
avoided.  If  Ephzaim  Howard,  the  mate  of  the  Mary,  is  to  be 
belioTed,  the  night  was  not  so  dark  but  that  the  Mary  might 
.haTO  been  seen  so  far  distant  as  to  have  been  avoided;  and  it 
api>ear8,  from  the  evidence  of  Captain  Pechell,  that  he  saw  the 
operations  of  the  Mazy  from  the  Oleopatra,  at  half -past  nine, 
and  when  the  vessels  dosed.  This  last  ship  was  at  a  mooh 
greater  distance  from  the  Mary  than  the  Atalanta;  and  it  appears 
that  the  Atalanta  came  up  with  the  Mary,  a  little  after  eight 
o'clock,  when  mnskets  and  a  carronade  were  fired  at  the  Maiy, 
Captains  CofiSn  and  CoUins,  after  being  informed  of  the 
manosnvres  of  the  vessels,  agree  in  saying  that  if  the  Atalanta 
had  starboarded  her  helm,  she  would,  in  a  length  and  a  half, 
have  cleared  the  Maiy,  if  the  latter  was  right  ahead;  and  they 
concur  in  the  opinion  that  the  Atalanta  must  have  seen  the  Mary, 
from  the  course  she  steered.  It  seems  to  be  agreed,  on  all 
hands,  that  a  chasing  vessel  is  bound  to  take  measures  to  avoid 
running  foul  of  the  chase.  All  the  witnesses  concur  in  saying 
that  it  would  have  been  extremely  imprudent,  as  regards  the 
satetj  of  the  Atalanta,  to  have  intentionally  run  foul  of  the  Mary, 
and  those  acquainted  with  Captain  Hickey,  exonerate  him  from 
any  suspicion  of  such  intention.  The  jury  have  in  effect  acquit- 
ted him  of  any  design  to  run  down  the  Maiy.  They  say  it  was 
the  result  of  gross  negligence.  This  was  a  matter  of  fact,  and 
I  cannot  pretend  to  means  of  dedding  the  fact  superior  to  what 
the  jury  possessed;  and,  on  such  a  question,  I  am  free  to  ac* 
knowledge  that  an  honest,  capable  and  upright  jury  are  the 
most  competent  to  come  to  a  correct  condusion.  I  cannot, 
therefore,  say  that  the  verdict  is  against  evidence. 

4.  An  exception  has  been  taken  to  the  admission  of  E.  How- 
ard, the  mate  of  the  Mary,  as  a  witness,  on  the  ground  that  if 
the  plaintiff  recovers,  it  is  equivalent  to  the  performance  of  the 
▼ojage,  and  the  insuring  of  freight;  and  that  he  will  then  be 
entitled  to  be  paid  his  wages.  It  has  been  conceded  that  in  the 
eaee  of  capture  and  condemnation,  though  the  owner  recovers 
the  amount  of  freight  against  the  insurers,  the  mariners  are  not 
entitled  to  wages.  There  has  been  no  decision  of  which  we 
are  apprised  upon  the  present  point.  From  analogy  to  the 
adnutted  prindple,  that  a  recovery  from  the  insurer  does  not 
^▼e  the  mariner  a  right  to  recover  wages,  there  would  seem  to 
be  no  objection  to  Howard,  on  the  score  of  interest;  and  I  con- 
dnde  that  he  was  a  competent  witness. 
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6.  Although  the  defendant's  oounael  excepted  to  the  opinion 
of  the  judge,  at  the  oircait,  ezclnding  copies  of  the  proceedings 
institated  by  the  plaintiff  against  tiie  defendant,  in  the  high 
court  of  admiralty  of  Great  Britain,  to  recover  damages  for  the 
injury  which  is  the  basis  of  this  action,  and  also  for  excluding 
certain  aflSdavits,  with  exhibits  annexed,  taken  in  the  admiralty 
case,  it  has  not,  as  I  understand,  been  made  a  distinct  ground 
of  argument  that  these  proceedings  were  entitled  to  be  ad* 
mitted.  The  pendency  of  another  suit  for  the  same  matter 
could,  at  most,  only  be  pleaded  in  abatement.  It  is  not  pre- 
tended that  any  decision  was  ever  made  in  the  admiralty,  nor 
that  any  witnesses  examined  in  that  suit  are  dead,  or  in  a  situ- 
ation  not  to  be  re-examined.  Under  these  circumstances, 
those  proceedings  were  properly  excluded. 

6.  It  has  been  strongly  insisted  that  this  court  has  not  juris- 
diction of  the  cause;  that  it  is  a  case  of  admiralty,  not  of  com- 
mon law  cognizance.  The  case  of  Navian  t.  HdUeU^  16  Johns. 
827,  in  the  court  for  the  correction  of  errors,  and  the  learned 
and  elaborate  opinion  delivered  by  Chancellor  Kent,  settles 
incontrovertibly  that  if  the  original  taking  was  as  prize,  the 
court  of  admiralty  has  exclusiye  jurisdiction  of  the  case;  that 
the  jurisdiction  is  not  affected  by  the  fact  that  the  capture  was 
illegal,  or  violent,  or  unjust;  that  where  the  admiralty  jurisdic- 
tion has  once  attached,  by  means  of  such  taking  as  prize,  it 
cannot  be  divested  by  any  matter  subsequent,  so  as  to  give  a 
court  of  common  law  jurisdiction  over  the  case,  as  a  tort  or 
trespass;  and  that  the  admiralty,  having  jurisdiction  of  the 
principal  subject,  thereby  acquires  jurisdiction  of  all  the  inci- 
dents. That  court  did  not  profess  to  decide  in  what  cases 
courts  of  common  law  have  jurisdiction  of  marine  torts;  the 
case  itself  did  not  require  an  examination  of  that  question,  and 
no  opinion  was  pronounced  upon  it.  Dr.  Brown,  in  discussing 
the  powers  and  jurisdiction  of  the  admiralty,  2  Brown's  Civil 
and  Ad.  Law,  111,  observes  that  collisions,  or  ships  running* 
foul  of  one  another,  by  which  one  or  both  are  sunk  or  battered, 
afford  cases  of  the  most  frequent  occurrence;  and  he  says  that 
for  this  damage,  if  done  at  sea,  remedy  may  be  had  in  the 
admiralty.  He  then  comes  to  consider  whether,  for  such 
injuries,  courts  of  common  law  have  a  concurrent  jurisdiction. 
This,  he  says,  may  have  been  doubted;  but  he  thinks  it  clearly 
settied  in  practice,  that  they  have  jurisdiction  where  the  pro- 
ceeding is  not  in  rem,  but  merely  for  damages.  He  says  Sir 
Leoline  Jenkins  considered  the  bringing  an  action  of  trover  for 
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» tort  on  the  high  B&tiB,  as  ai^  inTanon  of  the  authority  of  the 
admiralty.  Sir  Leoline  Jenkixia  shows  the  superior  facility  and 
oonTenience  of  a  suit  in  the  admiralty,  where  the  whole  subject- 
matter  can  be  investigated  and  adjudicated  in  a  single  suit/ 
whereas  at  law  many  might  be  necessary.  It  is  well  known  to 
those  oouTersant  with  admiralty  proceedings,  that  the  court  is 
twofold;  an  instance  court,  which  takes  cognizance  of  contracts 
made  and  injuries  committed  on  the  high  seas;  and  the  prize 
court,  which  has  jurisdiction  oyer  prizes  taken  in  time  of  war. 
The  commissions  to  hold  these  courts  are  distinct,  though  usu- 
ally given  to  one  person.  The  instance  court  is  governed  by 
the  civil  law,  the  laws  of  Oleron,  and  the  customs  of  the  admi- 
ralty, modified  by  statute.  The  prize  court  is  to  hear  and 
determine  according  to  the  course  of  the  admiralty  and  the  law 
of  nations,  2  Brown's  Civil  and  Adm.  Laws,  29;  and  it  cannot 
be  doubted  that  when  we  find  it  asserted  in  the  books  that,  for 
a  marine  tort  merely,  redress  can  be  sought  in  the  admiralty,  it 
10  always  meant  in  the  instance  court. 

It  is  not  to  be  denied,  that  the  defendant,  as  the  commander 
of  »  vessel  of  war  belonging  to  his  Britannic  majesty,  had  a 
light,  was  then  existing  between  England  and  France,  of  visit- 
ing and  searching  neutral  merchant  ships  upon  the  high  seas* 
This,  by  the  law  of  nations,  is  an  incontestable  right  of  the  law* 
fully  commissioned  cruisers  of  a  belligerent  nation.  A  mere- 
attempt  on  the  part  of  the  neutral  meichant  vessel,  to  escape* 
before  any  possession  is  taken  by  the  cruiser,  is  not  unlawful, 
nor  doee  it  draw  after  it  the  consequences  of  a  condemnation  r 
Gutty's  Laws  of  Nations,  192, 194, 195.  In  the  present  case, 
therefore,  the  pursuit  of  the  Hazy  by  the  Atalanta,  for  the  pur- 
pose of  a  search,  was  a  lawful  act.  But  it  has  been  insisted, 
that  the  defendant,  aod  those  on  board  the  cruising  ships,  be- 
lieved the  Mary  to  be  a  French  vessel;  that  she  was  pursued  as 
sneh,  with  intention  to  capture  her  as  prize  of  war;  and  al- 
though it  turned  out  that  she  was  not  a  French  vessel,  but  an 
American  and  a  neutral,  yet  the  acts  of  the  defendant  were 
done  with  intention  to  capture  her,  and  that,  therefore,  the 
question  is  one  of  prize  or  no  prize,  and  of  admiralty  jurisdic- 
tion. I  cannot  assent  to  this  conclusion.  The  intention  to  cap- 
ture the  Maiy  as  a  prize,  depended  altogether  on  the  supposi- 
tion that  she  was  a  French  vessel.  It  did  not  exist,  if  she  was, 
in  fact,  an  American  vessel.  It  was,  therefore,  a  conditional 
intention  depending  on  the  event.  As  the  character  of  the 
ICaiy  during  the  chase  was  uncertain,  the  defendant  was  bound 
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to  condact  himBelf  in  such  a  manner  that  his  acts  should  be 
justified  by  the  event.  The  intention  in  a  given  event,  to  makB 
her  a  prise,  did  not  constitute  the  actual  pursuit  of  a  prise. 
There  is  nothing  in  the  whole  course  of  the  transaction  to  show 
that,  in  point  of  fact  the  defendant  treated  the  Mary  as  a  prize, 
or  that  when  her  national  character  was  discovered,  he  would 
have  detained  her  as  a  prise,  or  for  any  violation  of  neutrality. 
I  cannot,  therefore,  consider  the  injury  received  by  the  Mary, 
in  any  other  light  than  as  a  marine  trespass.  The  cases  of 
Le  Gaux  v.  JSJen,  Doug.  626;  lAndo  v.  Badney^  Id.  691,  note  1; 
Smart  v.  Wolffs  8  T.  B.  823,  and  many  other  cases  which  might 
be  cited,  recognize  the  principle,  that  for  seizing,  stopping  and 
taking  a  ship  on  the  high  seas,  not  as  prize,  an  action  lies  at 
the  common  law;  that  a  thing  being  done  on  the  high  seas,  does 
not  exclude  the  jurisdiction  of  the  common  law,  but  that  for 
taking  as  prize,  no  action  will  lie  at  the  common  law,  and  that 
the  nature  of  the  question  did  not  exclude  the  locality  of  the 
fact.  A  marine  trespass  free  from  the  ciroumstaoce,  that  the 
vessel  was  taken  as  prize,  is  cognizable,  concurrenUy  in  the 
courts  of  conmion  law,  and  in  the  instance  court  of  tiie  admi- 
ralty. The  latter  court  has  no  more  jurisdiction  of  the  question 
of  prize  or  no  prize,  than  a  court  of  common  law.  It  has  been 
supposed  that  the  defendant's  conduct  can  only  be  inquired  into 
in  the  admiralty,  as  it  may  involve  questions  of  state,  the  dis- 
cussion and  decision  of  which  may  compromit  the  peace  of  the 
nation.  Those  are  considerations  to  which  this  court  cannot 
Ustenif  they  have  jurisdiction  of  the  cause.  We  are  not  at  liberty 
to  assume  or  decline  jurisdiction,  upon  speculative  grounds,  or 
for  reasons  of  public  policy. 

It  has  been  thrown  oat  that  for  aught  we  know,  British  omiB- 
ers,  at  the  time  this  injury  was  conunitted,  having  a  right  to 
overhaul  neutrals  to  search  for  contraband  goods,  and  to  oairy 
them  in  for  adjudication,  may  also  have  had  instructions,  in  case 
of  any  attempt  on  the  part  of  neutrals  to  escape,  to  run  them 
down;  and  that,  therefore,  the  trespass  in  this  case  may  have 
been  committed  in  the  exercise  of  a  belligerent  right;  and  oon- 
sequentiy,  a  court  of  common  law  has  not  jurisdiction.  The 
facts  show  that  the  Maxy  had  submitted,  and  was  in  the  act  of 
coming  under  the  Atalanta's  stem  when  the  injury  took  place. 
The  pursuit  then  was  over,  and  it  cannot  be  tolerated,  nor  will 
the  court  infer  that  the  running  foul  of  the  Mary  was  in  obedi- 
ence  to  any  orders  given  by  the  commissioners  of  theadmirally« 
I  sayagain  that  I  perceive  nothing  in  the  case  giving  rise  to  the 
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qnestion  of  pzise  or  no  prize — ^nothing  inToMog  the  law  of  na« 
tioDSf  or  the  jus  bdU.  I  peroeive  nothing  but  a  maritime  tort; 
and  nntil  instraoted  to  the  contrary  of  snch  torte,  whether  com- 
mitted by  a  belligerent  croiser  npon  a  neutral  under  such  cir- 
cumstances, or  by  a  merchant  ship,  I  cannot  but  think  we  hare 
jurisdiction.  I  am,  therefore,  of  opinion  that  the  motion  for  a 
new  trial  ought  to  be  denied. 

Yatis,  J.,  and  WoonwosTH,  J.,  concurred. 

Yah  Nxsb,  J.,  and  Platt,  J.,  were  of  opinion  that  the  Teidict 
ought  to  be  set  aside,  and  a  new  trial  granted 

Motion  denied. 


Beals  V.  Allen. 

UyAPTHOBixsn  Act  ov  Aoiht. — ^A  tpeeial  agent  oannot  bind  hui  priaoipal 
by  any  not  not  within  the  scope  of  hie  aathoiity.  Aocordingly,  where  a 
dflric,  having  no  aathority  bo  to  do,  delivers  back  to  a  creditor  of  his  princi- 
pal  goods  previonsly  sold  on  credit,  together  with  other  articles,  in  satas- 
factkn  of  his  principal's  debt,  snoh  ddivery  will  not  be  binding  on  the 
principal  so  as  to  change  the  property  as  against  a  sheriff  who  levies 
apon  the  goods  on  behalf  of  Jodgment-creditors  of  the  prinoipaL 

SAlb  Ansa  Elbuutiok  Issubd. — ^The  goods  of  a  jndgment4ebtor  axe  bound 
by  the  delivery  of  an  ezeoation  against  him  to  the  sheriff,  whether  they 
are  aetoally  levied  upon  or  not;  and  s  sabseqnent  sale  of  them  by  the 
debtor  is  void. 


Tbispass  for  seizing,  taking  and  carrying  away  certain  goods 
alleged  to  belong  to  the  plaintiffs.  One  Lowthrop  being  in* 
debted  to  the  plaintiff  for  certain  goods  sold  and  deliyered^  and 
the  latter  hearing  that  L.  was  in  embarrassed  circumstances^ 
sent  his  clerk,  Byrnes,  to  obtain  payment  therefor.  Byrnes  ap- 
plied to  Qrieve,  Lowthrop's  clerk,  at  Oeneva,  L.  being  absent; 
an^Grieve  gave  Byrnes  an  order  on  Day,  clerk  in  another  store 
of  L.'s  at  Pultneyville,  directing  Dey  to  deliyer  to  Byrnes  such 
of  the  goods  sold  by  plaintiff  as  had  not  been  disposed  of,  and 
to  make  up  tbe  difference  out  of  other  goods  in  the  store.  Dey, 
to  whom  the  letter  was  presented,  at  first  refused  to  do  anything 
in  the  matter,  but  after  some  advice,  he  deliyered  to  Byrnes  a 
large  amount  of  goods,  the  greater  part  of  which  consisted  of 
merchandise  previously  sold  by  the  plaintiff,  and  remaining  un- 
packed. While  the  goods  were  in  a  wagon,  and  on  the  way  to 
the  plaintiff's,  they  were  attached  by  the  deputy  of  the  defend- 
ant, a  sheriff,  under  two  executions  in  fayor  of  T.  Morris.  At 
the  sale,  Kibbe,  the  plaintiff's  agent,  objected,  but  the  sheriff 
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gtaied  that  be  would  sell  the  goods  ander  a  third  eseoatum  m 
faTor  of  one  John  Dey, 

.  Orieve  who  gave  the  order  to  Dey  to  deUver  the  goods  to 
Byrnes,  was  a  clerk  temporarily  employed  hy  Lowthzop  to  keep 
his  books  and  aooonnts,  and  retail  goods  to  cnstomers,  and  had 
no  order  to  sell  goods  by  the  quantity  or  to  deliver  goods  or 
other  effects  in  payment  or  secnrify. 

Plait,  J.,  before  whom  the  cause  was  tried,  chaxged  the  jury 
that  the  plaintiff  was  entitled  to  recover.  Yerdiot  aoooidingly; 
and  motion  for  a  new  trial. 

Henry f  for  the  defendant 

Oakley,  attomey-general,  conira. 

By  Oourt,  Spbhcbb,  0.  J.  This  case  gives  rise  to  three  ques- 
tions: 1.  Whether  the  delivery  of  the  goods  to  the  plaintiff's 
agent  was  an  authoriaed  act  and  changed  the  property;  S. 
Whether  the  second  execution  in  favor  of  Morris  was  a  sub- 
sisting  one;  and  if  so,  then,  8.  Whether  the  sale  of  the  goods 
by  the  defendant,  though  the  proceeds  were  applied  towards 
satisfying  an  execution  received  subsequent  to  the  sale  and 
delivery  of  the  goods  to  the  plaintiff,  was  justified  and  legal. 

I  am  of  opinion  that  the  law  was  laid  down  incorrectly  to  the 
jury.  Dey  was  merely  a  temporary  clerk,  and  acted  entirely 
under  the  instructions  given  to  him  by  Qrieve.  At  first  he  re- 
fused altogether  to  act,  but  on  receiving  advice,  conformed  to 
those  instructions.  Qrieve  has  stated  the  extent  of  his  former 
authoriiy,  as  Lowthrop's  agent.  He  was  a  clerk  in  his  store  at 
Geneva,  to  keep  his  accounts  and  books,  and  to  sell  and  retaQ 
his  goods  to  his  customers.  He  had  no  authority  to  sell  goods 
by  the  quantity,  or  to  deliver  goods  in  payment  or  security  for 
debts.  The  transaction  between  Dey  and  the  plaintiff's  agent 
can  never  be  considered  an  ordinary  sale  and  delivery  of  goods. 
The  plaintiff  did  not  apply  to  Grieve  as  a  purchaser  of  goods. 
He  stated  that  he  had  sold  goods  to  Lowthrop,  and  that  he  was 
informed  executions  had  been,  or  were  about  to  be,  put  into  the 
hands  of  the  sheriff.  He  applied  to  get  securiiy  for  his  debt, 
which  he  was  willing  to  take  in  the  goods  he  had  sold,  as  far  as 
they  would  go,  and  the  balance  in  other  goods.  The  position 
laid  down  by  Oomyn,  1  Com.  on  Oont.  240,  is  fully  warranted 
by  the  cases:  **  There  is  a  wide  distinction,'*  he  says,  *'  between 
a  general  and  a  particular  agent.  A  general  agent,  as  a  factor 
for  a  merchant  residing  abroad,  binds  his  principal  by  his  acts; 
but  an  agent  constituted  for  a  particular  purpose,  and  under  a 
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Kmitftd  and  ohoaiiiaoribed  authoxiiy,  oaanot  bind  the  pzinoipal 
by  any  act  in  which  he  exceeds  his  authoriiy:'*  8  T.  B.  767;  1 
Ifisp.  N.  P.  111.  It  isy  indeed,  an  elementaiy  prindple,  that  no 
man  can  be  bonnd  by  the  aotof  another  in  rehition  to  hisprop- 
erty»  nnlese  he  has  deputed  him  to  act  for  him;  nor  can  he  be 
bound  then  if  his  agent  acts  beyond  the  scope  of  his  authoiify. 
This  is  the  general  principle.  There  are  exceptions  to  it,  bat 
these  exceptions  do  not  touch  the  jyresent  case.  The  only  pos- 
sible grounds  on  which  the  transfer  of  the  goods  to  the  plaintiff, 
an  satisfaction  of  a  debt  not  then  doe,  can  be  upheld  is,  that 
there  is  no  evidence  that  Lowthiop  disaffirmed  the  act  A 
stranger,  it  is  true,  could  not  take  the  objection;  but  the  de- 
fendant is  not  to  be  viewed-  in  that  light.  He  acts  for,  and 
in  behalf  of,  the  judgment  creditors,  and  they  have  an  interest 
in  questioning  the  acts  of  Lowthrop's  agents.  If  there  was  a 
defect  of  power  in  those  agents  to  convey  the  goods  to  the 
plaintiff,  the  defendant,  as  repiesenting  the  rights  of  the 
creditors,  has  a  right  to  say  that  there  was  no  change  of  prop- 
erty. . 

It  appears  to  me  that  Kibbe  must  have  been  mistaken  in  say- 
ing that  the  sheriff  informed  him  that  both  the  first  and  second 
executions  had  been  withdrawn.  The  first  certainly  was;  but 
it  iras  shown  that  the  second  had  not  been  withdrawn,  and  that 
in  January,  1818,  Lowthrop's  real  property  was  sold  under  it* 
By  this  execution,  the  defendant  was  directed  to  levy  ten  thou- 
ttund  dollars  debt,  and  sixteen  dollars  and  forty-five  cents  costs, 
and  interert  from  the  thirteenth  of  July,  1816,  and  it  was  re- 
ceived by  the  sheriff  on  the  twenty-fourth  of  September,  1817. 
These  goods,  then,  were  clearly  bound  by  the  execution,  so  that 
a  sale  of  them  by  Lowthrop  himself  would  not  have  divested 
the  sheriff's  right  to  take  them.  The  goods  were  bound  by  this 
exeoution  from  the  time  it  was  put  into  the  def endanVs  hands, 
which  was  prior  to  the  sale  and  delivery  to  the  plaintiff.  It 
was  not  necessary  that  the  goods  should  have  been  levied  upon, 
to  prevent  the  effect  of  the  sale,  or  to  authorize  the  sheriff  to 
take  them  in  the  manner  he  did.  The  learned  judge  was  in  my 
apprehension  incorrect,  in  considering  the  defendant  as  having 
failed  in  his  justification,  because  the  sale  was  under  the  last 
execution.  The  defendant  had  a  right  to  sell  under  the  second 
execution.  In  the  case  of  Sanford  v.  Boosa,  12  Johns.  162,  it 
was  dedded  that  if  a  sheriff  sell  under  an  execution  last  de- 
livered, the  sale  la  good;  but  the  party  who  delivered  the  prior 
execution  has  his  remedy  against  the  sheriff.    In  the  present 
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case,  Morris's  seooDd  exeouiion  has  not  been  satisfied;  and  it  is 
a  question  between  him  and  the  defendant  whether  the  hitter 
incorrectly  sold  on  the  junior  execution.  The  defendant  having 
a  right  to  take  the  goods  where  he  did;  haring,  also,  a  right  to 
sell  them  on  the  second  execution,  it  totally  negatives  the 
plaintiff's  right  to  call  his  acts  in  question  for  selling  and  apply- 
ing the  moneys  on  the  junior  execution.  How  the  sale  took 
place,  and  how  the  money  was  applied,  were  matters  with  which 
the  plaintiff  had  no  concern.  It  is  enough  for  the  defendant 
that  he  possessed  the  legal  right  to  take  and  sell  the  goods. 
It  would  operate  seyerely,  indeed,  on  the  defendant,  if  he  was 
to  be  liable  both  to  Morris  and  the  plaintiff. 

A  new  trial  must  be  granted,  with  costs  to  abide  the'  event  of 
the  suit. 


AU  tha  oitatioinsof  tlua  oaae  are  <m  the  point  thai  tha  aathori^oC  s  ipacial 
agant  most  be  atriotly  pcmraed;  and  on  thia  it  ia  relied  on  in  Sharp  ▼.  ^nm- 
doH,  15  Wend.  698;  SmUh  y.  Traey,  96  N.  Y.  86;  Mcuim  y.  Arninoora,  49 
K.  T.  6SSiHampUmY.  MaUkema,  14 Pa.  St  108;B{iimT.  Bobertmm,  2i C^ 
140;  Ladd  v.  FranOm,  87  Conn.  62;  Hatch  y.  Toiflar,  10  N.  H.  602;  Than* 
Um  y.  Baydon,  81  HL  210;  Clark  y.  PcOb  Co.,  19  Iow%  2S2;  Moody  y. 
ThrdkM,  18  Oa.  62. 

In  regard  to  the  lien  of  ezecntion,  the  point  here  detamiined  ia  laigely 
ref^nlated  by  atatate:  See  IVeeman  on  Ezecntioni,  aeo.  200;  andaee  Haggerty 
y.  WUber,  8  Am.  Deo.  821. 

In  New  York  and  Virginia,  anbeeqnent  pnrohaaaEB  and  inemnhraaoac^  in 
good  ^th  and  without  notioe,  are  protected'  £rom  the  lien  of  exeentJona  not 
layied:  Bay  y.  BMseye,  6  Denio^  619;  BtUler  y.  Maynard,  11  Weod.  648; 
friBiamt y.  <S%e{^,  87K  Y.  376;  Charrony.  Boiwdl,  180nitt  S16w 


Fleming  v.  Slooum. 

(is  JoBmoii,  408.] 

JuBianionoir  xh  Gasb  ov  FBAm>.— Oonrta  of  law  haye  oonenrrent  Jniiailia- 
tion  with  ooorta  of  equity  in  oaaea  of  f  rand; 

Wabbantt  fbom  Soukd  Pbigb.— The  payment  of  a  aoiuid  prioe  akne  for  a 
n^gro,  without  any  proof  of  fraodnlent  oonoealment  or  "^''-nfniMtatitm 
will  not,  of  itael^  entitle  the  yendee  to  recoyer  for  an  alleged  frandnlegt 

Oasb  to  recover  damages  for  frand  in  the  sale  of  a  negxo 
named  Tom,  by  defendant  to  plaintiff.  The  declaration  eon- 
tained  counts:  1.  For  falsely  warranting  the  slave  as  good, 
steady,  and  honest;  2.  For  fraudalently  concealing  the  fact 
that  the  slave  was  dishonest  and  addicted  to  stealing;  8.  For 
fraudulently  representing  him  as  honest,  knowing  him  to  be  « 
thief,  and  fraudulently  concealing  that  fact.    The   pi^w^afT 
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prored  thai  Tom  had  been  frequently  detected  in  steaUng,  and 
had  stolen  from  the  defendant  before  the  sale  to  plamtiff;  but 
there  was  no  proof  of  any  ivarzaniy  or  representation  made  bj 
the  defendant  to  the  phuntiff  as  to  the  cbaraoter  of  the  daTe. 
A  motion  for  a  nonsuit  was  granted.  The  case  now  came  be* 
fore  the  court  on  a  motion  to  set  the  nonsuit  aside. 

B.  WiUiamB,  for  the  plaintiff. 

Van  Buren,  for  the  defendant. 

By  Gonrty  Sfivoeb,  G.  J.  The  nonsoit  was  on  the  ground 
thai  there  was  no  proof  of  any  fraudulent  representation  of  the 
qualities  of  the  slaye;  and  probably  also  because  there  was  no 
proof  of  a  fraudulent  suppression  of  the  truth.  As  courts  of 
law  hare  concurrent  jurisdiction  with  courts  of  equity  in  cases 
of  frandy  it  cannot,  I  think,  be  doubted  that  where  it  is  made 
to  appear  that  a  Tender  has  been  guilty  of  a  fraudulent  con- 
cealment of  material  facts,  to  the  injury  of  the  yendee,  an  action 
•i  law  can  be  sustained  to  recover  damages.  It  is  a  rule  of 
equity  as  well  as  of  law,  that  a  mippremo  veri  is  equivalent  to  a 
mi/ggeaho  falsi,  and  where  either  the  suppression  of  the  truth  or 
the  suggestion  of  what  is  false,  can  be  proved,  in  a  fact  material 
to  the  contract,  the  party  injured  may  have  relief  against  the 
oontraoi.  It  is,  however,  a  well-settled  rule  that  fraud  is  not 
to  be  presumed,  but  must  always  be  proved.  In  the  present 
ease,  the  only  fact  from  which  a  suppression  of  the  truth  can 
be  inferred,  is  the  consideration  paid  by  the  plaintiff,  and  had 
it  been  proved  that  the  sum  paid  was  a  sound  price  of  a  slave, 
free  from  all  the  bad  qualities  Tom  possessed;  that  alone  would 
not  have  been  sufficient.  It  is  the  plaintiff's  misfortune  that 
be  did  not,  either  expressly  guard  against  the  imposition  prao- 
tieed  upon  him,  or  that  he  has  no  evidence  of  any  representa- 
ticm  made  to  him  by  the  defendant. 

The  motion  to  set  aside  the  nonsuit  mnst^  fherefoie»  be  de» 


Motion  denied. 


JaOKSON  V.  MOBSB. 

pSJoBnoa,4ll.] 

liUoa  8qu>  loa  Xazsb  Pao.— A  Mie  of  land  liy  the  eomptronsr  for  taaoM 
wliieh  have  in  fiot  been  paid  to  the  ooUeotor,  is  of  no  validity,  and  the 
deed  eseoated  pozsoant  to  each  a  eele  oonveye  no  title  to  the  poiohaser. 

ZiBonaorr.    The  case  appears  from  the  opinion.   Verdict  foi 
tiie  defendant.    Motion  for  a  new  trial. 
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Glappf  for  the  plaintiff. 
Vanderlyn,  contra. 

By  Oourt,  WooDifotaH,  J.  Tho  premiseB  in  qutition  haTing 
been  sold  and  conyeyed  to  the  lessor  of  the  plaintiff  by  the 
comptroller,  for  the  non-payment  of  taxes,  charged  in  the  years 
1811  and  1812,  and  the  defendant  haying  proyed  on  the  trial 
that  the  said  taxes  had  been  paid  to  the  collector  of  Oxford  in 
each  of  those  years,  the  question  to  be  decided  is,  whether  any 
title  was  acquired  by  the  plaintiff's  purchase. 

The  sale  was  made  in  consequence  of  a  return  that  the  whole 
of  lot  No.  6  was  chargeable  with  the  tax.  This  was  a  mistake 
of  the  assessors;  for  that  part  of  the  lot  including  the  prem- 
ises had  been  assessed  separately,  and  the  taxes  «paid.  The 
comptroller  was  justified  in  selling,  for  he  must  be  goyemed  by 
the  returns  before  him;  the  conyeyance  will  be  oonduaiye  eyi- 
dence  that  the  sale  was  regular. 

The  statute  declares  that  the  conyeyance  shall  yest  an  abso- 
lute estate  in  fee-simple  in  the  purchaser,  which  it  does,  if  the 
tax  had  not  been  paid;  but  if  it  has  been  paid,  then  no  estate 
passes  by  the  sale,  for  the  statute  intended  to  diyest  the  title  of 
the  former  owner  for  non-payment  of  the  tax,  and  for  that  only; 
and  it  must  be  so  construed.  The  title  acquired  by  the  pui^ 
chaser  is  contingent,  so  far  as  it  may  be  affected  by  estabUah- 
ing  the  fact  that  the  tax  had  been  paid  before  the  sale  was 
made.  This  is  an  implied  condition  annexed  to  eyeiy  grant  of 
this  kind,  founded  on  a  sound  construction  of  the  law,* with 
which  the  purchaser  is  presumed  to  be  acquainted;  he  pur- 
chases subject  to  this  risk,  and  if  his  title  is  defeated,  he  must 
look  to  the  state  for  the  relief  which  such  a  case  requirea*  By 
the  seyenteenth  section  of  the  act,  2  N.  B.  L.  616;  1  Bey.  Stat. 
407,  the  tax  laid  is  declared  to  be  a  lieu  on  the  land;  and  if  not 
paid  within  a  certain  time,  the  comptroller  is  authorized  to  sell. 
The  right  to  sell  is  founded  upon  the  fact  of  non-payment;  the 
the  returns  made  to  the  comptroller  are  not  condusiye  eyidenoe 
of  the  fact,  but  only  prima  facie,  and  such  as  will  justify  him, 
as  an  officer,  in  the  discharge  of  his  duty.  The  yalidity  of  the 
sale  and  conveyance  are  necessarily  to  depend  on  the  contin- 
gency of  non-payment;  when  this  is  drawn  in  question,  it  is 
competent  to  proye  payment,  and  by  so  doing,  no  rule  of  law  is 
yiolated;  it  is  not  permitting  parol  eyidence  to  impugn  or  de- 
stroy a  written  contract,  but  is  consistent  with  the  deed;  and  if 
the  deed  is  thereby  defeated,  it  arises  upon  the  proof  of  a  fact 
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upon  which,  bj  law,  ihe  opention  of  ihe  deed  was  made  to 
depend  at  the  time  it  was  executed. 

The  principle  laid  down  in  the  caee  of  Sieafs  Bxeauiors  y. 
Cowne,  4  Oianch,  408,  applies  to  the  present  case.  The  qnes- 
tion  was,  whether  the  collector  had  acted  in  conformity  to  the 
law  from  which  his  power  was  deriyed,  and  it  was  decided  that 
it  was  inoombent  on  the  Tcndee  to  proye  the  anthorify  to  selL 
The  conrt  say,  '*it  would  be  going  too  far  to  say  that  a  col* 
lector  sAling  land,  ¥rith  or  without  authority,  could,  by  his 
eony^yance,  transfer  the  title  of  the  ri^tful  proprietor.'*  I  un- 
derstand this  as  applying,  not  only  to  a  case  where  the  officer 
deriates  from  the  course  prescribed  by  the  law,  but  also  where 
he  has  acted  regularly,  according  to  the  facts  before  him;  yet, 
upon  subsequent  inquiry,  it  is  ascertained  that  the  tax  sup* 
posed  to  be  due,  and  which  alone  authoriaes  a  sale,  has  been 
satisfied. 

Motion  denied. 


BOBERTSON  V.  SmTTH. 

[18  iamuoMp  409.] 

AsADisr  Joan  Dibtob&— Joint  debton  most  bo  jointly  modi  if 
•  lo»  nombor  than  the  whole  be  sued,  it  ia  matter  to  be  pleaded  in 
abatement;  and  in  caaeoof  oMnmiMif,  it  ia  neoeaaary  to  ahow  a  aobaiireing 
fiability  on  the  part  of  all  the  def endanta  aa  promiaors,  with  the  ezoep- 
tion  of  infancy,  death,  or  diadharge  in  bankraptcy;  and  where,  aa 
leapecta  any  of  the  defendanta,  the  right  of  action  ia  gone  or  snapended, 
'their  joint  liability  being  at  an  end,  the  other  defendanta  may  avaQ 
tbomaelTea  of  thia  anapemion  or  diaohaige,  whether  prodnoed  by  the  ael 
ci  the  party  or  by  operation  of  law. 

AssuiumT  against  the  defendants  on  two  promissory  notes 
made  by  **  Souldon,  Smith  tc  Co/'  Before  the  present  action 
was  commenced,  plaintiff  had  recovered  judgment  on  each  of 
these  notes  against  Peter  Sken  Smith  and  William  Soulden,  the 
ostensible  partners  under  the  firm  of  '*  Soulden,  Smith  tc  Co/' 
In  his  declarations  in  those  suits,  he  averred  them  to  be  part- 
ners in  trade,  and  that  the  notes  were  made  by  them  in  their 
eopartoership  name.  Not  having  obtained  satisfaction  of  the 
judgments,  and  supposing  that  Peter  Smith  and  Abraham  Van 
Santvoord  were  also  partners  under  that  firm  name,  plaintiff 
brought  the  present  suit  against  the  four  defendants.  Peter 
Smith  was  the  only  one  arrested  on  the  ctqdaa  ad  respondendum, 
and  he  appeared  and  pleaded  specially.  The  case  was  submit- 
ted upon  the  following  question:  Can  the  plaintiff,  notwith« 
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standing  the  judgments  already  obtained^  maintain  this  action 
on  the  same  notes,  admitting  that  all  the  now  defendants  worn 
partners  in  the  said  firm  when  the  notes  were  made  f 

P.  A.  Jay,  for  the  plaintiff. 

Oady  and  Talooi,  conira. 

By  Oonrty  Sfbnobb»  C.  J.  The  first  position  taken  by  the 
plaintiff's  counsel  is»  that  where  several  persons  are  indebted  as 
partners,  they  are  jointly  and  ssTerally  indebted,  anc^the  case 
of  Bice  T.  Shuie,  Burr.  2611,  has  been  dted  in  support  of  thai 
doctrine.  Lord  Mansfield  did  say,  in  that  case,  that  all  contracts 
with  partners  were  joint  and  sereral,  and  ereiy  partner  was  liable 
to  pay  the  whole.  The  statement  of  that  case  is,  that  on  the  trial, 
CTidence  was  given  that  one  Oole,  who  was  not  joined  in  the 
action  as  defendant,  was  a  partner  of  Shute,  and  tiierenpon  the 
plaintiff  was  nonsuited.  This  nonsuit  was  set  aside  on  the 
ground  that  the  fact  of  there  being  another  partner,  ought  to 
have  been  pleaded  in  abatement.  This  was  a  most  salutary  de- 
cision, and  prevented  much  injustice  and  costs,  by  requiring 
the  party  defendant  to  take  his  stand  in  limine,  by  pleading  in 
abatement  and  showing  who  the  other  partners  were.  But  it 
would  be  straining  Lord  Mansfield's  opinion  unreasonably,  to 
say  that  he  meant  technically  that  all  contracts  with  partners 
were  joint  and  several ;  for  then  the  nonjoinder  of  any  of  the  part- 
ners never  could  be  pleaded  in  abatement,  which  all  the  court 
expressly  decided.  In  equity  they  are  joint  and  several,  and 
so  they  were  as  regarded  that  suit,  the  defendant  having  neg- 
lected to  avail  himself  of  the  objection  in  a  legal  manner. 
Surely,  it  cannot  be  said  that,  in  a  legal  sense,  where  there  are 
a  plurality  of  debtors,  that  their  contract  is  joint  and  several 
when  they  have  engaged  jointiy  to  pay  the  debt.  Bach  debtor 
is  bound  for  the  whole,  until  the  debt  is  paid;  but  as  regards 
the  remedy  to  coerce  payment,  there  is  a  material  and  settled 
distinction.  If  they  have  undertaken  severally  to  pay,  separate 
suits  may  be  brought  against  each;  but  where  their  undertak- 
ing is  joint,  unless  they  waive  the  advantage  by  not  interposing 
a  plea  in  abatement,  they  must  be  sued  jointiy,  if  in  full  life, 
and  neither  has  been  discharged  by  operation  of  a  bankrupt  or 
insolvent  law,  or  is  not  liable  on  the  ground  of  infancy.  We 
must,  then,  consider  the  promises  in  this  case  as  joint 

Two  questions  then  arise:  1.  Whether  by  the  plaintiff  pro* 
ceeding  to  judgment  against  two  of  the  joint  promisors,  the 
debt  isnot  merged  in  the  judgment?    2.  Whether  having  made 
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two  partnen  against  whom  the  judgment  was  reooyered,  partiea 
to  this  suit,  the  suit  can  be  sngtained  against  the  other  defend* 
ants  in  consequence  of  the  extinguishment  of  ihe  simple  con- 
tract debt,  as  to  the  two  defendants,  by  the  judgment  against 
themf 

1.  In  1  Ohit.  80,  the  law  as  to  the  effect  of  proceeding  to 
judgment  agaiDst  one  of  several  joint  debtors  is  thus  laid 
down :  '  *  There  is,  howcTer,  this  objection  in  the  case  of  a  joint 
contract  to  the  nonjoinder  of  one  or  more  of  the  several  par- 
ties liable,  that  if  judgment  be  obtained  against  one  in  a  separ- 
ate action  against  him  on  such  contract,  the  plaintiff  cannot 
afterwards  proceed  against  the  parties  omitted,  and  conse- 
quently loses  tiieir  security/'  By  reference  to  the  cases  cited 
by  Chkfy,  it  will  be  found  that  they  were  actions  in  tort,  and 
eren  in  those  actions,  which  are,  in  their  nature,  joint  and 
aereial,  it  has  been  held  that  where  the  plaintiff  proceeded  to 
judgment  against  one,  the  others  might  plead  this  in  bar:  Oro. 
Jae.  78;  TcIt.  67;  Oom.  Dig.  Action,  E,  4;  6  Oo.  75.  These 
eases  come  undSr  reyiew  in  this  court  in  Livingston  v.  Bishop^ 
1  Johns*  291  [8  Am.  Dec.  880],  and  it  was  decided  that  a  judg- 
ment alone  would  be  no  bar  without  satisfaction. 

In  Wate9  Y.  Jaekmm,  2  Hen.  &  M.  868,  861,  it  was  decided 
thai  a  judgment  for  damages  in  a  separate  action  against  one  of 
•erenl  joint  trespassers,  is  a  bar  to  an  action  against  the  rest. 
There  is,  however,  a  wide  difference  between  a  judgment  against 
one  of  several  toHrfeaton^  and  against  one  of  several  joint 
debtova.  In  the  latter  case,  whatever  extinguishes  or  merges 
the  debt  as  to  one,  emerges  it  as  to  all. 

2.  But  the  second  point  is  clearly  with  the  defendants; 
that  in  actions  ex  canirachi,  against  several,  if  a  joint  con- 
tract be  not  proved  against  all  the  defendants,  with  the 
esception  of  infancy,  and  a  discharge  under  a  bankrupt  or 
insolvent  law,  and  of  the  death  of  one  of  the  parties,  the 
plaintiff  must  be  nonsuited  on  the  trial,  and  if  it  appear 
on  the  pleadings,  that  too  many  persons  are  made  defendants, 
ifa«  defendants  may  demur,  move  in  arrest  of  judgment,  or 
anstain  a  writ  of  error:  1  Saund.  158,  n.  1,  291,  f.  g.;  2  Str. 
890;  1  Bos.  &  P.  78;  6  T.  B.  770.  In  the  case  of  JETarA- 
nem  t.  Thcmpeon,  6  Johns.  160,  the  plaintifiiei  declared  against 
the  defendants  on  a  joint  and  several  promissory  note.  It  ap- 
peared, on  the  trial,  that  Nelson  was  an  infant,  a  verdict  was 
taken  lor  him,  and  against  the  other  defendants.  This  was 
held  to  be  oorveot,  on  the  ground  that  infancy  was  a  personal 
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priyilege,  to  be  taken  adTantage  of  only  by  tiie  infant  himself. 
This,  however,  was  in  some  measore  a  departnre  from  former 
decisions;  and  the  contrary  was  determined  in  8  Esp.  N.  P.  76, 
and  5  Esp.  47.  We  adopted  the  principle  advanced  by  Mr. 
Justice  Deniston,  1  Wils.  90,  that  in  cases  where  an  action  is 
brought  against  several  persons  on  a  joint  contract,  and  one 
pleads  some  plea  which  goes  to  his  personal  dischaxge,  and  not 
to  the  action  of  the  writ,  the  plaintiff  may  enter  a  notte  prtmejui 
as  to  him,  and  proceed  against  the  others.  Bot  Mr.  Jnstioe 
Van  Ness,  in  delivering  the  opinion  of  the  court,  in  Harines$  v. 
TAomjMon,  expressly  says,  **the  general  principle,  .that  the 
plaintiff  must  prove  a  joint  contract  when  he  brings  a  joint  suit, 
is  not  intended  to  be  shaken,  by  the  rule  which  the  court  have 
thought  proper  to  apply  to  this  case.*'  **  We  mean/'  he  says, 
'*  to  confine  its  operation,  exclusively,  to  the  case  of  a  defense 
insisted  upon  by  one  of  several  joint  debtors,  which  is  personal 
to  him,  and  which  does  not  go  io  the  discharge  of  all."  If, 
then,  in  an  action  against  several,  upon  a  joint  contract,  the 
plaintiff  must  show  a  joint  subsisting  contract  we  are  led  io 
the  inquiry,  whether  the  judgment  against  Soulden,  and  Peter 
Sken  Smith,  upon  these  identical  notes,  does  not  form  a  bar  to 
a  recovery  in  this  suit  against  the  four  defendants.  In  CheeJham 
V.  Ward,  1  Bos.  &  P.  680,  the  case  was  that  William  Ward  and 
James  Ward  gave  a  joint  and  several  bond  to  Cheetham;  the 
plea  was  that  Oheetham,  the  testator,  by  his  last  will,  appointed 
William  Ward  one  of  the  executors,  who  with  the  other  ex- 
ecutors, duly  proved  the  will,  and  took  upon  them  the  execution 
thereof.  There  was  a  demurrer  to  the  plea,  and  joinder.  The 
court  were  unanimously  of  opinion  for  the  defendant,  and  Eyre, 
0.  J.,  put  the  decision  on  this  acknowledged  principle,  that 
where  a  personal  action  is  once  suspended,  by  the  voluntary  act 
of  the  party  entitled  to  it,  it  is  forever  gone  and  disohai^gfed. 
This,  he  said,  was  admitted  to  be  the  case,  where  there  wbb  but 
one  obligor,  but  that  the  very  point  in  issue  had  been  decided 
in  the  year  book,  21  Edw.  IV.,  81  b.  He  said,  there  was  but 
one  duly  extending  to  both  obligors,  and  it  was,  therefore, 
pointedly  put,  that  a  discharge  of  one,  or  a  satisfaction  made 
by  one,  is  a  discharge  of  both;  and  that,  he  said,  put  an  end  to 
the  argument,  for  it  was  the  effect  of  the  suspension  as  to  one, 
that  released,  discharged  and  extinguished  the  action  as  to  both. 
Heath,  Justice,  said  it  was  of  no  consequence  whether  the  re- 
lease be  by  operation  of  law  or  by  deed  demonstrating  the  in- 
tent of  the  party.    Booke,  Justice,  said  the  obligee  has  it  not 
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in  hift  power  to  elect  to  diacliarge  one  obligor  without  jdb- 
chaiging  the  other:  1  Bos  &  P.  682;  S.  0. ,  note  a,  Bac.  Ab.  tit. 
Obligation,  D.,  and  the  cases  there  cited. 

The  case  of  Drabe  t.  MUcheU,  8  East,  261,  has  been  much  xe« 
lied  on  by  the  plaintiffs  coonael  as  a  strong  authority  in  main* 
tenance  of  this  action.  The  case  was  that  one  of  three  joint 
ooTenantors  gare  a  bill  of  exchange  for  part  of  a  debt  seeored 
by  the  corenant,  on  which  bill  a  judgment  was  recovered.  The 
plea  stated  that  for  the  payment  and  satisfaction  thereof,  one 
hundred  and  eleven  pounds  two  shillings  and  three  pence,  the 
bill  was  given,  and  that  judgment  had  been  recovered  thereon. 
It  iras  decided  that  the  judgment  was  no  bar  to  the  action  on 
the  covenant  against  the  three,  it  not  being  averred  that  the 
biD  was  accepted  as  satisfaction,  nor  to  have  produced  it  in  fact. 
Lord  Ellenborough  said  he  had  always  understood  the  prin- 
ciple of  iransU  in  remjudicaiam  related  only  to  the  particular 
causes  of  action  in  which  the  judgment  is  recovered^  operating 
as  a  change  of  remedy  from  its  being  of  a  higher  nature  than 
before.  That  a  judgment  recovered  in  any  form  of  action  is 
still  but  a  security  for  the  original  cause  of  action,  until  it  be 
made  productive  in  satisfaction  to  the  party,  and  tiierefore  till 
then  it  cannot  operate  to  change  any  other  collateral,  concur- 
rent remedy,  which  the  party  may  have.  Grose,  Justice,  con- 
sidared  the  bill  as  a  collateral  security;  and  lie  Blanc,  Justice, 
put  his  opinion  on  that  ground.  Taking  what  fell  from  Lord 
Ellenborough  in  reference  to  the  subject-matter,  it  has  no  bear- 
ing on  this  case,  where  the  judgment  was  upon  the  joint  secur- 
ity or  promise  itself. 

The  thirteenth  and  fourteenth  sections  of  the  statute  for  the 
amendment  of  the  law,  etc.,  1  N.  B.  L.  621;  2  Bev.  Stat.  147, 
161,  sec.  141, 142,  have  been  referred  to.  The  thirteenth  sec- 
tion gives  a  remedy  to  a  creditor  against  joint  debtors,  by  au- 
thorizing process  to  be  issued  against  them  in  the  maimer  then 
in  oae;  and  in  case  any  of  them  are  returned  taken,  he  or  they 
■o  taken  and  brought  into  court,  shall  answer  to  the  plaintiff, 
and  if  judgment  pass  for  the  plaintiff^  he  shall  have  his  judg- 
ment and  execution  against  such  of  them  as  were  brought  into 
court,  and  against  the  other  joint  debtors  named  in  the  process, 
in  the  same  manner  as  if  they  had  all  been  taken,  and  brought 
into  court,  l^  virtue  of  such  process,  but  execution  shall  not  be 
executed  against  the  body,  lands,  or  goods,  the  sole  property 
of  any  person  not  brought  into  court.  The  fourteenth  section 
mlatffli  solely  to  bonds  and  recognisances,  in  which  persons  are 
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bound  jointlj  and  sevenllj,  or  aeyenlly  onlj,  and  proTides 
hofr  they  may  be  sued;  and  as  regards  tfaem,  alters  the  pro- 
Tisione  of  the  eommon  law.  The  thirteenth  section  of  the  act 
was  intended  to  obTiate  the  diffloidty  and  delay  arising  from 
the  necessity  of  outlawing  such  of  the  defendants  as  it  was  nec- 
essary to  make  parties,  and  who  could  not  be  arrested  on  the 
process;  for  it  was  a  settled  principle  of  the  common  law  that 
if  there  were  scTeral  defendants  in  a  joint  action,  and  one  of 
them  could  not  be  arrested,  the  plaintiff  must  proceed  to  out- 
lawry against  him  before  he  could  go  on  against  the  others:  1 
Tidd's  Pr.  122,  and  the  notes.  The  provisions  of  the  thirteenth 
section  of  the  act  referred  to  show  conclusively  that  this  was 
the  sense  of  the  legislature,  and  to  remedy  the  inconvenience 
the  statute  was  passed. 

I  think,  then,  thati  am  authorized  in  saying,  that  in  case  of 
joint  debtors,  they  must  be  jointly  sued;  that  if  a  less  numbor 
than  the  whole  be  sued,  that  is  matter  which  can  be  pleaded  in 
abatement  only;  that  it  is  necessary  to  show  a  joint  subsisting 
indebtedness  in  all  the  defendants;  and,  in  cases  of  assumpmi. 
it  is  necessary  to  show  a  subsisting  liability  on  the  part  ot  all 
the  defendants  as  promisors,  with  the  exceptions  already  men- 
tioned; and  that  where,  as  respects  any  of  the  defendants,  the 
right  of  action  is  gone  or  suspended,  the  joint  liability  being  at 
an  end,  the  other  defendants  may  avail  themselves  of  this  sus- 
pension or  discharge,  whether  it  be  produced  l^  the  act  of  the 
party,  or  by  operation  of  law,  at  the  instance  and  by  the  aet  of 
the  creditor.  Oonsider  the  operation  of  the  contrary  principle 
as  regards  this  very  case.  The  plaintiff  has  already  a  judgment 
upon  these  notes  against  two  of  the  defendants,  and  may  pro- 
ceed to  execution.  In  the  present  suit,  the  same  defendants  are 
made  parties,  and  necessarily  so;  and  in  this  suit,  also,  if  the 
plaintiff  can  recover,  there  must  be  judgment  against  them;  so 
that  with  regard  to  two  of  the  defendants,  there  will  be  on  the 
records  of  this  court  two  distinct  judgments  for  the  same  debt. 
In  the  former,  the  separate  property  of  both  the  defendants  vrill 
be  liable  to  be  taken  and  sold  on  execution,  and  in  the  latter 
the  joint  property  of  all  the  present  defendants.  This  is  cer- 
tainly an  anomaly  in  the  law,  and  is  inconsistent  vrith  all  my 
notions  of  a  correct  and  regular  judicial  proceeding. 

The  case  of  Sheehy  v.  MnLndevitte,  6  Oranch,  268,  has  heett 
cited  and  relied  on  as  entirely  decisive  of  this  case.  I  regard 
that  case  as  entitled  to  high  respect,  &om  the  elevated  chaxacter 
of  the  judges  who  compose  that  court;  but  it  is  not  autlunita-> 
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tiTB  or  binding  hexe.  The  decision  is  not  one  of  those  in  which 
thst  oonrt  hss  anj  panononnt  or  controlling  force  oyer  the  state 
courts.  It  is  to  be  respected  only  as  the  opinion  of  learned  and 
distingnished  judges;  and  Tiewing  it  in  that  light,  notwitlistand* 
iog  the  homage  I  am  disposed  to  paj  to  that  court,  I  cannot 
consistently  with  my  views  of  the  law,  yield  to  its  authority  or 
reasoning.  The  canse  came  np  on  error  to  the  district  court 
tttting  at  Alexandria.  The  action  was  aasumpmi,  brought  by 
Sbeehy  against  Mandeirille  &  Jamesson,  upon  a  promissory  note 
poiporting  to  be  giyen  by  Jamesson  only.  The  allegation  was, 
that  Mandeville  was  a  secret  partner,  and  that  the  note  had 
been  given  by  the  defendant,  under  the  style,  name  and  firm  of 
Bobert  B.  Jamesson.  The  only  plea  necessary  to  be  noticed  is 
the  one  in  which  the  defendant  Manderille,  who  was  alone 
taken,  and  who  alone  pleaded,  set  np  that  the  plaintiff  had  be-» 
fore  sued  Jamesson  on  the  same  note  in  the  circuit  court  of  the 
District  of  Columbia;  and  that  such  proceedings  were  had  in 
that  suit  that  judgment  was  rendered  thereon  in  favor  of  Sheehy 
against  Jamesson,  for  the  debt,  and  damages  and  costs,  with 
avennents  that  the  judgment  was  unreversed,  and  that  the  note 
then  sued  upon  was  the  same  bA  in  the  former  suit.  There  was 
a  demurrer  and  joinder.  In  the  circuit  court  judgment  had 
been  given  for  the  defendant. 

The  opinion  delivered  by  Chief  Justice  MaTshall  on  this  point 
u,  that  as  the  first  suit  was  brought  only  against  Jamesson,  it 
could  not  be  correctly  said  that  the  contract  is  carried  into 
judgment  as  respects  Mandeville;  that  the  doctrine  of  merger 
oould  be  applied  only  to  a  case  in  which  the  original  declaration 
was  on  a  joint  covenant,  not  to  a  case  in  which  the  dedaiation  in 
the  first  suit  was  on  a  sole  contract  (even  admitting  that  a  judg- 
ment against  one  of  several  joint  obligors  would  terminate  the 
whole  obligation,  so  that  a  distinct  action  could  not  afterwards 
be  maintained  against  the  others,  which  he  did  not  admit).  He 
observed,  also,  «*that  admitting  that  a  previous  judgment 
against  Jamesson  would  be  a  sufficient  bar  as  to  him,  had 
Jamesson  and  Mandeville  joined  in  the  same  plea,  it  would  have 
presented  an  inquiry  of  some  intricacy,  how  far  the  benefit  of 
that  bar  could  be  extended  to  Mandeville;  but  they  have  not 
joined  in  the  same  plea.  They  have  severed;  and  as  the  whole 
note  is  not  merged  in  a  judgment  against  Jamesson,  on  his  indi- 
vidual oMgumptU,  the  court  is  not  of  opinion  that  Mandeville 
has  so  pleaded  this  matter  as  to  bar  the  action/' 

This  is  the  substance  of  the  opinion;  and  although  it  comes 
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recommended'  to  us  by  the  abstiaot  joetioe  of  the  prineiplee 
adTanoed,  I  certainly  haTenot  been  so  fortunate  in  my  reeeaccfaes 
as  to  find  the  adjadged  oases  in  support  of  it.  It  is  nndonbt- 
edly  true  that  a  judgment  and  suit  against  Jamesson  was  not  a 
judgment  agiinst DbrnderiUe;  but  that  the  dootiine  of  mscger 
or  extinguishment  would  be  iqyplieable  only  to  a  ease  in  which 
the  declaration  was  on  a  joint  covenant,  and  not  to  a  case  in 
which  the  declaration  in  the  first  suit  was  on  a  sole  contract^  I 
must  b^  leave  to  deny,  not  in  the  terms  in  which  the  proposi- 
tion is  stated,  but  upon  the  facts  of  that  case,  and  of  the  one 
now  under  consideration.  In  both  cases,  the  declaration  was 
upon  a  joint  promise;  and  in  the  one  case  a  judgment  had  been 
rendered  against  one  of  the  two  defendants,  on  the  same  joint 
contract;  and  in  tiie  other,  against  two  of  them  on  the  same 
promises.  Now,  if  the  general  issue  had  been  pleaded,  and 
under  that,  evidence  could  have  been  given  of  the  recovery  of 
the  judgments  against  some  of  the  defendants,  I  b^  to  know, 
whether  as  regarded  such  defendants,  the  promises  were  not 
merged  in  the  judgments.  It  seems  to  me  that  this  is  an  unde- 
niable proposition,  else  there  may  be  several  judgments  against 
the  same  person  for  one  and  the' same  debt  or  duty. 

If,  then,  as  respects  the  defendants  against  whom  the  judg- 
ment had  been  recovered,  the  simple  contract  was  merged  in 
the  judgment,  and  they  had  ceased  to  be  answerable  upon  the 
simple  contract,  the  plaintiff  must  fail,  because  he  has  not 
maintained  his  declaration  in  showing  a  subsisting  indebted- 
ness in  all  the  defendants,  in  the  manner  alleged  in  his  declara- 
tion; but,  on  the  contrary,  it  would  appear  that  the  plaintiff^  by 
his  own  act,  through  the  instrumentalily  of  the  law,  haa 
suspended  his  remedy  against  some  of  the  defendants  by 
changing  their  indebtedness  from  that  of  a  simple  contract  to  a 
debt  of  record.  Nor  do  I  perceive  how  the  court  could  disen- 
gage themselves  from  the  intricacy  of  the  inquiry  which,  it  waa 
admitted,  would  have  arisen  had  Jamesson  and  ICandeville 
joined  in  the  plea  (which,  in  that  case,  it  seems  to  be  admitted^ 
would  have  been  a  bar.in  favor  of  Jamesson),  because  ICandeville 
alone  pleaded.  If  a  judgment  rendered  against  one  of  several 
joint  promisors  extinguished,  merged,  or  suspended  the  plaint* 
iffs  right  on  that  contract  against  one,  and,  aa  a  consequence^ 
against  the  other,  then,  certainly,  either  of  them  could  plead 
that  matter;  and  how  the  legal  state  of  the  question  could  be 
varied  by  the  same  matter  being  pleaded  jointly  or  severally,  I 
am  at  a  loss  to  discover.    Upon  the  whole,  I  am  not  satisfied 
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bj  tho  tcain  of  roMoning  adopted  in  the  case  of  Sheeky  t.  JCifi- 
dmUe.  Mj  oondusion  is  that  the  jadgment  against  two  of  the 
defendants  is  a  bar  to  a  suit  Bronght  in  the  same  canse  of 
lotion  against  those  two  and  Peter  Smith  and  Yan  Santyoord, 
as  long  as  that  judgment  remains  in  fall  foroe.  Whether  the 
eoort  would  not  allow  the  plaintiff  to  more  to  Taoate  the  jadg* 
menty  is  a  different  question. 
Judgment  for  the  defendant. 


AnDSRSON  V.  BOBBBTS. 

MimiL  Ruun  BoQuniiB. — In  ordflr  to  leadar  a  oonTejaaos  faaadslgnl  sad 
nid,  thflM  mast  ba  iiaad  on  the  part  of  the  grtateo  as  wall  aa  on  tba 
part  of  the  gnmtor. 

DOD  TO  DuBAUD  PuBOHASiBa.— The  aame  rnlaa  of  oonstmotum  axe  appliad 
to  the  oaae  of  doeda  m  fnKid  of  labaaqiient  paxohaaen,  aa  axe  applied  to 
daadt  to  defrand  aabaaqnent  oreditora. 

Visa  AKD  VomABUi  CoHYsrAHOSB. — ^Fraadalflnt  oonyeyaaoea  may,  aa  to 
aoBMbbeiaflcdyToidaUe^aBdnotabadliEtalyiFoid.  BanaJkU  pttwhaiaii 
from  a  fmodnkat  gnrntor  or  graatae^  without  notioa  of  the  fmnd,  will  ba 


AniAL  from  the  oourt  of  ohanoeiy.  The  plaintifbi  Roberta 
sod  Bojd,  stated  in  their  fail!  that  Roberts,  being  a  creditor  of 
W.  GriAth,  on  the  twenty-second  of  March,  1810,  to  secure  his 
debt,  took  an  assignment  of  a  bond  and  mortgage  executed  bj 
Giifflth  to  A.  Lyon,  entered  into  possession  of  the  premises, 
and  leased  the  same  to  H.  McLeod,  as  his  tenant.  One  Taylor 
bamg  reooyered  judgment  against  Giifith  on  the  fourteenth  of 
May,  1808,  iasaed  execution  thereon,  by  virtue  of  which  the 
premises  were  sold  to  Boyd,  who  purchased  merely  as  trustee 
for  Roberts.  The  bill  then  stated  that,  in  Janusry,  1810, 
Griffith,  with  intent  to  defraud  his  creditors,  conyeyed  the 
mortgaged  premises,  by  two  deeds,  to  Sarah  Johnson  for  a 
nominal  eonsidoration  expressed,  but  never  paid;  that  the 
defendants,  pretending  to  hold  as  purchasers  under  an  execu- 
tion leried  upon  the  premises  against  Sarah  Johnson  and  in 
favor  of  Isaac  Clason,  brought  ejectment  against  McLeod  and 
reooyered  judgment;  and  that  M^eod  then  attorned  to  the  de- 
fendants. The  defendants  denied  ail  knowledge  of  the  plaint- 
Ubf  claim  upon  O.,  and  alleged  that  they  had  no  notice  of  any 
fmud  o**  'illusion,  and  that  they  were  bona  fide  purchasers 
without  notae*. 
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The  ohanoellor  decreed  that  the  deeds  to  Sanh  Johnson  were 
fraudulent  and  Toid,  and  that  the  plamtiflb  ought  to  be  quieted 
against  any  daima  on  the  part  of  the  defendants  under  thoee 
deedsy  and  that  a  perpetual  injunotion  be  issued  for  that 
putpose. 

MUchiU  and  Burr,  for  the  appellants.  The  respondents  have 
no  equity;  the  matters  for  which  they  seek  relief  are  properly 
cognizable  in  a  court  of  law.  The  appellants  were  bona  fidB 
purchasers  for  yalue,  and  without  notice:  Bob.  on  Fraud.  Oony. 
495;  Oomb.  222;  9  Yes.,  jun.  190;  2  Bl.  Com.  4M;  Ck>wp.  711; 
1  Wash.  199,  217;  1  Mad.  C!h.  217;  5  Co.  60,  b;  2  Bro.  O.  O. 
148;  3  Johns.  Oh.  147,  846. 

Bok^d  and  8.  Spencer^  jun.  ^  contra, 

SptNOBB,  0.  J.  The  principal  question  which  has  been  dis- 
cussed, is  not  free  from  difficulty.  It  is  one  that  ought  to  be 
definitiyely  settled.  Indeed  it  is  a  matter  of  surprise,  that  a 
statute  of  such  long  standing  as  the  18  of  Eliz.  c.  6,  should  not 
haye  received  a  settled  construction  in  the  English  courts.  The 
want  of  authority  on  this  point  makes  neither  for  nor  against 
either  of  the  purties.  The  second  section  of  our  statute,  1  N. 
B.  L.  76;  2  Bey.  Stat.  184,  for  the  preyention  of  frauds,  is  a 
transcript,  substantially,  from  the  18  of  Elis.  c.  6;  and  the  third 
section  of  the  same  statute  is  a  transcript  of  the  27  of  Elis.  c. 
4.  To  both  the  British  statutes  there  was  nearly  the  same  pro- 
yiso  as  is  contained  in  the  sixth  section  of  our  statute.  It  pro- 
vides and  enacts  that  the  act,  or  anything  contained  therein, 
shall  not  extend  or  be  construed  to  impeach,  defeat,  make  yoid 
or  frustrate  any  conyeyanoe,  etc.,  of,  in,  to  or  out  of  any  lands, 
etc.,  goods  or  chattels,  at  any  time  heretofore  had  or  made,  or 
to  be  made,  upon  or  for  good  consideration,  and  bona  Jide^  to 
any  person,  etc.,  not  haying  at  the  time  of  such  conyeyanoe  or 
assurance  made  any  manner  of  notice  or  knowledge  of  such 
coyin,  fraud  or  collusion  as  aforesaid.  The  chancellor  admits 
the  law  to  be  settled,  that  under  the  27  of  Elis.,  a  purehaser  for 
a  yalaable  consideration,  and  without  notice,  from  a  yoluntaiy 
or  fraudulent  grantee,  shall  be  preferred  to  a  subsequent  par- 
chaser,  for  yaluable  consideration  from  the  original  grantor* 
The  cases  he  has  cited  show,  that  such  has  been  the  uniform 
construction  of  cases  arising  under  the  27  of  Eliz.  Sugden's  Law 
of  Vendors,  486,  and  Newland  on  Oontracts,  404,  crasider  this 
construction  as  entirely  settled.  But  the  chancellor  is  of 
<qnnion,  that  a  different  rule  of  construction  preyails  nnder  the 
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18  of  Elis.,  which  protects  creditors  from  fmudolent  convey- 
Slices  by  their  debtors.  His  idea  is,  that  the  statute,  in  its  en- 
acting danse,  operates  on  the  deed  from  the  fraadulent  debtor, 
and  that  the  proviso  in  the  act  applies  to  that  original  convey- 
anoe  from  the  debtor,  and  saves  it,  when  made  to  a  bond  fide 
pnrchaser  for  valuable  consideration;  and  that  such  a  convey- 
ance is  supported  by  the  proviso,  however  fraudulent  the  inten- 
tion of  the  grantor  msy  be;  that  the  original  deed  from  the 
debtor  to  a  fraudulent  grantor  is  utterly  void  as  to  creditors, 
and,  as  against  them,  the  grantee  can  make  no  conveyance,  for 
he  has  no  title,  as  against  them,  on  the  ground  that  the  proviso 
does  not  extend  to  such  subsequent  conveyance  by  the  fraudu- 
lent grantor.  He  thinks  that  the  contrary  doctrine  would  defeat 
the  policy  of  the  act,  and  that  there  is  no  analogy  between  a 
conveyance  by  the  grantee,  under  the  27  and  under  the  18  of 
Biz. ,  for  in  the  former  case,  he  has  a  good  title  until  the  convey- 
ance from  him,  or  from  the  first  grantor  to  a6ana^e  purchaser 
takes  place;  whereas  in  the  latter  case  his  title,  as  against  the 
ereditor,  was  absolutely  void  from  the  beginning.  <I  cannot 
aseent  to  the  correctness  of  these  positions.  On  the  contrary, 
it  appears  to  me,  there  is  a  strong,  dose  and  decisive  analogy 
between  the  two  statutes,  and  the  proviso  in  the  sixth  section 
of  our  statute,  illustrates  the  sense  of  the  legislature,  that  the 
same  construction  is  applicable  to  b^  the  statutes.  It  has 
been  suggested  by  the  chancellor,  that  in  the  revision  of  our 
laws,  the  provisos  to  the  British  statutes  were  consolidated  in 
the  sixth  section  of  our  statute;  and  that  the  principle  is,  that 
the  construction  is  to  be  the  same  since  as  before  the  revision. 
I  apprehend,  that  the  provisos  to  both  statutes  are  alike,  and 
that  there  never  has  been  a  difference  of  construction  upon 
them,  indeed,  it  has  been  admitted  on  all  hands,  that  we 
are  entirely  without  decisions  in  the  English  courts  upon  the 
ISof  Elis. 

The  main  position  on  which  the  difference  of  construction 
fcflto  is  that  the  original  deed  from  the  debtor  to  a  fraudulent 
grantee  is  utterly  void  as  to  creditors.  This  ground  entirely 
fsOs,  for  the  statute  of  27  of  Eliz.  provides  that  all  conveyances 
made  to  defraud  purchasers,  shall  be  deemed  and  taken  to 
b»  "  utterly  void,  frustrate,  and  of  none  effect."  It  is  true  that 
there  may  be  this  difference  between  the  statutes;  a  conveyance 
to  defraud  purchasers  generally  oi>erates  only  in  those  who  pur- 
rhann  of  the  original  grantor,  subsequent  to  the  fraudulent  oon- 
vejance;  whereas  a  conveyance  to  defraud  creditors  may,  and 
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in  most  cases  is,  intended  to  defrand  existing  deditora;  bat  it 
is  an  undeniable  proposition,  and  sudh  has  been  the  onifoim 
conrse  of  decision,  that  the  statate  of  18  Eliz.  equally  proteeta 
creditors  whose  debts  accrue  subsequent  to  the  fraudulent  con- 
veyance, as  those  whose  debts  were  due  when  it  was  made;  and 
I  cannot  perceive  the  least  difference  between  a  conveyanoe  to 
defraud  subsequent  creditors  and  a  conv^ance  to  defraud  sub- 
sequent purchasers.  The  13  of  Eliz.  declares  a  conveyance  to  be 
void  only  as  against  creditors,  etc.,  attempted  to  be  defrauded, 
whilst  the  27  of  Eliz.  declares  the  conveyance  to  be  void  only 
as  against  those  who  have  purchased  or  may  purchase;  bat,  as 
against  the  fraudulent  grantors,  in  both  cases  the  conveyancee 
are  valid  and  effectual,  and  wholly  unaffected  by  the  provisions 
of  either  statute.  What  becomes,  then,  of  the  estate,  and  in 
whom  it  is  vested,  after  a  conveyance  made  to  deceive  existiBg 
creditors,  or  those  who  become  creditors  subsequent  to  the 
fraudulent  conveyance?  As  against  the  grantors,  the  oonvey- 
ance  is  effectual.  Subsequent  creditors  having  no  debt  dae  at 
the  time,  -the  possibility  of  their  having  debts  cannot  prevent 
the  conveyance  from  taking  effect.  Those  creditors  whose 
debts  are  due,  even  if  they  have  obtained  judgments,  and  ao- 
quired  a  lien,  have  gained  no  vested  interest  in  the  lands;  and 
they  may  be  paid  without  resort  to  the  land  fraudulently  con- 
veyed. The  fee  is  not  ii^  abeyance,  and  the  inevitable  conclu- 
sion is  that  the  legal  title  has  vested  in  the  fraudulent  grantee, 
subject  to  be  divested,  if  the  creditors  see  fit  to  call  in  question 
the  fraudulent  conveyance,  and  after  the  creditor  has  proceeded 
to  sell  on  execution,  the  lands  thus  fraudulently  conveyed. 
This  was  so  decided  in  the  supreme  court  in  Osborne  v.  Hbes,  7 
Johns.  161,  and  in  Eawea  v.  Leader,  Oro.  Jac.  270;  and  Yelv. 
196.  In  both  cases  it  was  decided  that  if  goods  were  conveyed 
to  defraud  creditors,  the  conveyance  was  void  only  as  against 
them,  but  remained  good  as  against  the  parly,  his  executors, 
and  administrators.  In  my  judgment  the  error  of  those  who 
assert  that  a  fraudulent  grantee  under  the  13  of  Elis.  takes  no 
estate,  because  the  deed  is  declared  to  be  utterly  void,  oonsista 
in  not  correctly  discriminating  between  a  deed  which  is  an  ab- 
solute nullity,  and  one  which  is  voidable  only.  No  deed  can 
be  pronounced,  in  a  legal  sense,  utterly  void,  which  is  valid  aa 
to  some  persons,  but  may  be  avoided  at  the  election  of  others^ 
In  2  Lilly's  Abr.  807,  and  Bac.  Abr.  tit.  Void  and  Voidable, 
we  have  the  true  distinction.  A  thing  is  void  which  is  done 
against  law,  at  the  very  time  of  doing  it,  and  where  no  person 
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is  bound  by  the  act;  but  a  thing  is  yoidable  whioh  is  done  by  a 
penon  who  ought  not  to  have  done  it,  but  who  neYertheleaa 
cannot  avoid  it  himself  after  it  is  done. 

Bacon  classes  under  the  head  of  acts  which  are  absolutely 
Toid,  to  all  purposes,  the  bond  of  a  feme  covert,  an  infant,  and 
a  person  rum  compos  men^,  after  an  office  found,  and  bonds 
given  for  the  performance  of  illegal  acts.    He  considers  a  fraud- 
oleni  gift  Toid,  as  to  some  persons  only,  and  says  it  is  good  as 
to  the  donor  and  void  as  to  creditors.    Whenever  the  act  done 
takes  effect  as  to  some  purposes,  and  is  void  as  to  persons  who 
have  an  interest  in  impeaching  it,  the  act  is  not  a  nullity,  and 
therefore  in  a  legal  sense  is  not  utterly  void,  but  merely  void- 
able.    Another  test  of  a  void  act  or  deed  is,  that  every  stranger 
may  take  advantage  of  it,  but  not  of  a  voidable  one:  2  Leon. 
218;  Yiner,  tit.  Void  and  Yoidable,  A.  pi.  11.    Again,  a  thing 
may  be  void  in  several  degrees:  1.  Void,  so  as  if  never  done  to 
all  purposes,  so  as  all  persons  may  take  advantage  thereof;  2. 
Toid  to  some  purposes  only;  8.  So  void  by  operation  of  law, 
thai  he  that  will  have  the  benefit  of  it  may  make  it  good:  Viner, 
tit.  Void  and  Yoidable,  A.  pi.  18.    In  Prigg  v.  Adams,  2  Salk. 
€74,  the  defendant  justified  as  an  officer,  under  a  ca.  sa.,  on 
a  judgment  in  the  common  pleas,  upon  a  verdict  of  five  shillings, 
for  a  cause  of  action  arising  in  Bristol.    The  plaintiff  replied 
the  private  act  of  parliament,  for  erecting  the  court  of  con- 
science in  Bristol,  wherein  was  a  clause  that  if  any  person  bring 
such  action  in  any  of  the  courts  at  Westminster,  and  it  appeared 
upon  trial  to  be  under  forty  shillings,  that  no  judgment  should 
be  entered  for  the  plaintiff;  and  that  if  it  be  entered,  that  it 
shall  be  void.    Upon  demurrer,  the  question  was,  whether  the 
judgment  was  so  far  void  that  the  party  should  take  advantage 
of  it  in  this  collateral  action.    The  court  held  that  it  was  not 
void,  but  voidable  only,  by  plea  or  writ  of  error.    Upon  author- 
ity, therefore,  I  insist  that  the  expressions  in  the  statutes  of 
13  and   27  of  Eliz.   that  conveyances,  in  contravention  of 
thoee  statutes,  shall  be  deemed  utterly  void,  etc.,  must  neces- 
sarily be  construed  as  voidable  only  by  the  party  aggrieved.    It 
seems  to  me  that  the  construction  upon  the  27  of  Eliz.,  in  whioh 
the  same  words  are  used,  is  applicable  to  the  18  of  Eliz.    In 
the  present  case,  the  respondents  claim  the  premises  under  a 
judgment  obtained  against  Griffith,  the  fraudulent  grantor, 
subsequent  to  the  fraudulent  conveyance  to  Sarah  Johnson;  so 
that  when  the  deed  was  given  to  her,  there  was  no  lien  of  the 
estate  conveyed,  and  it  was  a  matter  of  entire  contingency 
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whether  the  pzopertj  oonvejed  would  be  neoeflsaxy  to  pay  thmt 
debt. 

This  point  has  been  decided  in  the  supreme  oourt^in  the  case 
of  Jackson  y.  Terry,  18  Johns.  471.  The  plaintiff  dednoed 
a  title  nnder  A.  Tomer  to  J.  Turner  for  the  oonsidenition  of 
four  hundred  dollars,  bj  a  deed  dated  the  twenty-fourth  of 
September,  1804,  and  a  deed  from  J.  Turner  to  the  lessor,  dated 
the  ninth  of  April,  1806.  The  defendant  gave  in  evidence  a 
judgment,  on  the  fourth  Tuesday  of  September,  1804,  in  faTor 
of  one  Hubbard,  against  A.  Turner,  and  a  sale  under  an  execu- 
tion thereon,  to  one  Wood,  on  the  tenth  of  April,  1806 
Thompson,  0.  J.,  in  giving  the  opinion  of  the  court,  admittad 
that  the  conyeyance  from  A.  Turner  to  J.  Turner  was  a  gross 
fraud,  and  made  expressly  to  aroid  Hubbard's  judgment;  but 
that  the  lessor,  being  a  bona  jfide  purchaser  from  J.  Turner, 
without  knowledge  of  the  fraud,  he  was  not  to  be  prejudiced 
oy  it;  and  judgment  was  given  for  the  plaintiff.  In  the  case  of 
the  lessor  of  HarOy  t.  JUcJnu&y,  4  Yeates,  96,  it  was  decided 
that  a  yoluntary  conyeyance  to  defraud  creditors,  panood  the 
estate  to  the  grantee;  and  that  the  lands  conyeyed  were,  in  his 
hands,  subject  to  his  creditors. 

The  chancellor  adopts  the  reasoning  of  the  majority  of  court 
of  errors  in  Oonnectiout,  in  Preskm  y.  Crojut,!,  Conn.  627,  note. 
That  case  was  yeiy  abljr  discussed  by  those  who  maintained 
different  opinions,  and  it  is  manifest  that  it  was  decided  on  the 
peculiar  structure  of  the  statute,  which  was  taken  from  the 
13  of  Eliz.  of  that  state,  without  the  proyiso.  The  coun- 
sel who  argued  for  the  party  who  had  judgment,  expressly 
admit  that  had  the  proyiso  to  the  18  of  Eliz.  been  annexed 
to  their  statute,  it  would  haye  precluded  all  controyersy 
on  the  subject,  and  the  same  counsel  admit  that  a  sale  on  good 
consideration  with  intent  to  defraud  creditors  to  one  who  is  ig- 
norant of  the  intent,  is  yalid  under  that  statute,  although  such 
a  case  is  embraced  in  the  general  words  of  the  proyiso  in  the 
13  of  Eliz.,  though  for  that  only  the  proyiso  woidd  haye  been 
unnecessary.  The  reason  (they  argued)  of  proyiding  for  a  sub- 
sequent purchaser  must  haye  resulted  from  the  yery  construc- 
tion of  the  enacting  clause  for  which  they  contend,  and  the 
same  construction  would  render  any  proyiso  for  the  iw>m<wiif|^ 
yendee  of  the  debtor  unnecessary.  In  the  latter  case  the  yendee 
takes  from  one  who  has  a  title  to  conyey .  In  the  former,  the  title 
of  the  subsequent  ftoTia  ^e  purchaser  being  intercepted  by  the 
enacting  clause,  a  proyiso  is  necessary  to  giye  eflScacy  to  the 
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deed.  My  opinion  in  ScmdjB  ▼.  HildreOi,  14  Jobns.  499,  has 
been  referred  to  to  show  that  1  considered  a  deed  given  by 
a  debtor  with  a  view  to  defraud  his  creditors  to  a  bona  fide  pur- 
chaser, as  protected  l^  the  sixth  section  of  our  statute.  I  agree 
with  the  counsel  whose  arguments  I  haye  quoted,  that  the  ex- 
pressions of  the  proviso  were  broad  enough  to  embrace  such  a 
case;  but  I  never  was  of  the  opinion  that  the  common  law,  or 
the  statute  of  18  of  Eliz.,  without  the  proviso,  would  have  af- 
fected a  deed  where,  though  the  intention  of  the  grantor  was 
frandiilent,  yet  the  grantee  was  a  bona  fide  purchaser  for  vala- 
able  Gonsiaeration.  That  case  did  not  call  for  the  expression  of 
an  opinion  upon  such  a  case  as  the  present.  The  terms  of  the 
proviso  are  broad  and  extensive;  they  apply  to  any  conveyance, 
whether  from  the  fraudulent  grantor  or  fraudulent  grantee.  It 
meant  to  protect  a  bona  fide  purchaser  for  valuable  considera- 
tion, without  notice  of  the  fraud,  from  the  operation  of  the 
statute.  This,  it  appears  to  me,  is  manifest,  as  well  from  the 
internal  evidence  of  the  proviso,  and  from  the  plainest  maxims 
of  equity  and  justiee.  By  the  proviso,  the  act,  or  anything  con- 
tained in  it,  shall  not  extend  or  be  construed  to  impeach,  defeat, 
etc.,  any  conveyance  of  any  lands  made  upon  good  considera- 
tion and  bofna  fide,  to  any  person  not  having  at  the  time  of  such 
conveyance  to  him  made,  and  manner  of  notice,  or  knowledge 
of  sncdi  covin,  fraud  or  collusion,  as  is  aforesaid. 

The  enacting  clause  had  pronounced  as  fraudulent  and  void 
thoee  conveyances  only  which  are  devised  and  continued  of 
malice,  fraud,  covin,  collusion  or  guile,  to  delay,  hinder,  or 
defrmnd  creditors,  etc. ;  and  most  certainly  it  contemplated  two 
parties  to  the  collusion  and  fraud,  the  grantor  and  the  grantee. 
The  words  in  the  proviso,  notice  or  knowledge  of  such  covin, 
fraud,  and  collusion  are  not  applicable  to  the  original  parties, 
but  embrace  subsequent  purchasers  only.  Again,  the  proviso 
is  general;  it  exempts  any  conveyance  upon  good  consideration 
and  bona  fide,  to  any  person  not  having  notice  of  the  fraud  or 
collusion,  from  the  effects  of  the  enacting  clause.  And  why 
should  not  its  benefits  be  extended  to  any  bona  fide  purchaser 
for  valuable  consideration,  whether  he  purchases  from  the  fraud- 
ulent grantor  or  the  fraudulent  grantee  ?  1  trust  it  has  suffi- 
cientlj  appeared  that  the  fraudulent  grantee  takes  the  entire 
interest  of  the  fraudulent  grantor,  and  that  the  deed  is  voidable . 
at  the  instance  of  the  creditor,  not  legally  and  strictly  void. 
The  general  principle  why  a  bona  fide  purchaser,  for  .valuable 
consideration,  ignorant  of  the  covin,  is  secure  in  his  purchase  is 
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well  illuBtrated  by  Chief  Justice  MarnhaH  in  HekAer  ▼.  Peck,  6 
Cranch,  133.  He  says:  '*If  a  suit  be  brongbt  to  set  aeidea 
conyeyanee  obtained  by  fraud,  and  the  fraud  be  clearly  pnyved, 
the  conyeyanee  will  be  set  aside  as  between  the  parties;  but  the 
rights  of  third  persons,  who  are'  pordiasers  without  notice  for 
a  yaluable  consideration,  cannot  be  disregarded.  Titles  which 
according  to  eyery  legal  test  are  perfect  are  acquired  with  the 
confidence  which  is  inspired  by  the  opinion  that. the  povohaaer 
is  safe.  If  there  be  any  concealed  defect  arising  from  the  con- 
duct of  those  who  had  held  the  property  long  before  he  ac- 
quired it,  of  which  he  had  no  notice,  that  concealed  defeei  can 
not  be  set  up  against  him.  He  has  paid  his  mon^  for  a  title 
good  at  law;  he  is  innocent,  whateyer  may  be  the  guilt  of 
others,  and  equity  will  not  subject  him  to  the  penalties  attached 
to  that  guilt.  All  titles  would  be  insecme,  and  the  interooone 
between  man  and  man  would  be  yery  seriously  obstmefeed,  if 
this  principle  be  oyertumed."  : 

Where  the  reason  is  the  same  tiie  law  must  be  the  same.  B 
is  in  yain  that  we  search  for  any  diflbrence  between  a  conyey- 
anee by  a  fraudulent  grantee,  where  the  intention  was  to  de- 
ceiye  subsequent  purchasers,  and  a  conyeyanee  bja  fraudulent 
grantor,  where  the  intention  was  to  defraud  present  or  future 
creditors.  Some  distinctions  haye  been  attempted,  but  they* 
strike  me  as  too  refined  and  subtte  for  practical  use.  The 
ground  adopted  by  the  courts  for  protecting  bona  JIde  purehaa- 
ers  without  notice  is  solid  and  substantial^  and  applies  with 
equal  force  to  both  descriptions  of  grantees.  In  Prodger  y. 
Laughan,  1  Sid.  183,  it  is  stated:  *' For  although  the  estate  of 
the  first  feoffor  was  in  its  creation  coyinous,  and  so  yoid  against 
a  purchaser  for  yaluable  consideration  from  the  first  feofibr, 
that  f eoffioient  shall  be  preferred  to  a  subsequent  f edffioaent  txom 
the  first  feoffor. "  The  same  principle  was  adopted  in  Andrem 
Newport's  case,  2  Skinner,  428;  Roberts,  Fraud.  Con.  497,  after 
citing  those  cases,  says  **  the  yaluable  consideration,  wheneyer 
it  occurs,  entirely  obliterates  the  fraud,  so  that  it  can  iieyw. 
again,  in  any  shape,  affect  the  transaction."  The  principle  is, 
that  although  a  deed  be  fraudulent  in  its  creation,  yet  by  8al>- 
sequentmatter  it  may  acquire  yalidity  in  fayor  of  a  purghasei 
for  yaluable  consideration.  And  wh^e  two  p^reoui  h»ye  wjual 
equities,  the  maxim  applies,  qui  priofr  est  in  temparei  pMar  esi 
injure.  It  was  pertinently  obseryed  by  the  counsel  in  Prmlon 
y;  Crofui,  **  whether  the  exposure  of  purchasers  tD  the  loss  of 
piroperty  fairly  bought  of  a  fraudulent  yendor  was  agrSater  eiol  * 
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Ihau  forerer  to  depiive  tbe  creditor  of  his  olaim  after  a  bona 
iSd^  ttale,  was  a  qaestion  proper  for  the  consideration  of  the  leff- 
ifllatore."  In  mj  judgment  they  have  decided  it  in  favor  of  the 
pmebaser  from  a  fraudulent  vendee.  I  must  be  understood 
as  qualifying  the  right  of  the  purchaser  from  the  fraudulent 
vendee.  It  must  be  prior  in  point  of  time  to  a  sale  for  a  valu- 
able consideration  bj  the  fraudulent  grantor;  and  it  must,  also, 
be  prior  to  a  sale  on  execution  at  the  suit  of  the  creditor.  Al* 
though  in  Jackson  v.  I^acy,  the  sale  under  the  judgment  was 
prior  to  the  deed  from  the  fraudulent  grantee,  yet  in  that  case 
the  registxy  of  the  latter  deed  first  took  place,  and  the  transac- 
tion happened  in  a  county  where  deeds  are  required  to  be  reg- 
istered. 

In  the  present  case,  B*  Johnson  gave  a  mor<^g;age  to  Daniel 
Stanabury  on  the  twenty-eighth  of  March,  1808,  on  the  premi- 
sea,  to  aeoure  the  payment  of  three  hundred  and  thirty  dollars 
and  eighty-nine  cents;  and  this  mortgage  was  prior  to  Taylor's 
jndgmeiii^  under  which  the  respondents  olaim;  and  it  stands 
uninfected  with  notice,  or  the  want  of  consideration.  One  of 
the  objeota  of  the  bill  was,  to  be  relieved  from  the  effect  of  the 
jodgment  in  ejectment  obtained  by  the  appellants  against  Mc- 
liood.  The  facts  are,  that  the  appellants  brought  an  ejectment 
against  him;  he  alone  appeared  and  defended.  The  cause  was 
tried,  and  a  verdict  and  judgment  passed  against  him.  The  re- 
^ondents  insist  that  McLeod  was  their  tenant  prior  to  his  be- 
eoming  a  tenant  to  the  appellants;  and  that  if  he  attorned  to 
thera  the  attornment  was  void;  that  their  possession  has  not 
been  ebanged,  and  that  tbe.app^lants  ought  not  to  be  permit- 
ted to  prooeed  to  change  the  jKMpession  under  their  judgment, 
and  thereby  put  the  req>ondeiits  to  the  necessity  of  bringing  an 
aetiim  at  law  te  recover  possession*  T^e  appellants  deny  any 
knowledge  of  any  agreement  between  the  respondents  and 
HeLeod  for  leasing  the  premises;  and  they  state  and  rely  upon 
the  trial  and  judgment.  The  chancellor^  in  the  first  instance, 
grwtttil  an  injunction  staying  all  proceedings  on  the.  judgment 
in  ejeetment;  and  the  final  decree  renders  the  iojunction  per- 
pataaL  The  objections  are,  that  McLeod  is  not  made  a  party  to 
tUs  suit;  and  had  he  been  a  party,  the  decree  would,  neverthe- 
Ifiss,  bn  erroneous.  It  is  an  undoubted  principle,  that  a  court 
of  e^nttj  wfll  not  relieve  where  the  bill  is  in  the  nature  of  a 
bill  lor  a  new  trial,  in  a  court  of  law.  After  a  verdict,  a  bill  of 
diaoowty  does  not  lie  in  support  of  a  fresh  action.  Thus,  when 
a  |r»*«"^»^^  not  being  able  to  prove  a  letter  written  by  him  to 
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Ihe  defendant,  filed  a  bill  of  diaoovery  to  dear  up  the  matter, 
the  defendant  pleaded  the  vexdiet  and  demoned  for  want  of 
equity  the  plea  and  demurrer  were  allowed:  Ch.  Cas.  66;  8 
Viner,  642.  Where  money  was  paid  in  part  for  goods  sold,  and 
the  receipts  were  lost,  and  the  whole  was  recoyered  at  law,  a 
bill  of  discoveiy  was  then  filed;  and  Lord  Keeper  North  said, 
''you  come  too  late  for  a  discoyery  after  yerdict.'*  But  this 
question  underwent  a  yeiy  full  and  solemn  examination  in  this 
court  in  Simpson  y.  Eari^  14  Johns.  63,  and  in  the  oourt  of 
chancery:  1  Johns.  Ch.  91.  It  was  dearly  h'eld  in  that  oaae, 
that  where  courts  and  equity  haye  concurrent  jurisdiction  oyer 
a  question,  and  it  receiyes  a  decision  at  law,  equity  can  no  more 
re-examine  it  than  the  court  of  law  in  a  similar  case  can  re-ex- 
axhine  a  decree  in  the  court  of  equity.  The  case  of  Balenutn  y. 
Wiiioe,  1  Sch.  &  "Lei,  201,  was  referred  to  with  approbation.  In 
that  case  a  yerdict  was  obtained  at  law  which  the  plaintiif  con- 
sidered unjust;  and  haying  failed  in  his  application  for  a  new 
trial,  he  sought  relief  in  equity;  but  the  bill  was  diamiased. 
Lord  Chancellor  Redesdale  said,  he  could  not  find  any  ground 
whateyer  for  a  court  of  equity  to  interfere,  because  a  party  had 
not  brought  eyidence  which  was  in  his  power  at  the  time,  or  be- 
cause he  had  neglected  to  apply  in  due  time  for  a  new  triaL 
He  obseryed  that  there  were  cases  where  a  yerdict  has  been  ob- 
tained by  fraud,  or  where  a  party  has  possessed  himself  improp- 
erly of  something,  by  means  of  which  he  has  an  unconsden- 
tious  adyantage  at  law,  which  equity  will  either  put  out  of  the 
way,  or  restrain  him  from  using;  but  without  droumstanoes  of 
that  kind,  he  did  not  know  that  equity  eyer  does  interfere  to 
grant  a  new  trial  of  a  matter  which  has  bedn  discussed  in  a 
court  of  law;  a  matter  capable  of  being  discussed  there,  and 
oyer  which  the  court  of  law  had  full  jurisdiction.  In  Simpson 
and  Hart,  the  chancellor  said,  it  was  the  settled  doctrine  of  the 
English  chancery  not  to  relieye  against  a  judgment  at  law,  on 
the  ground  of  its  being  contrary  to  equity,  unless  the  defend- 
ant below  was  ignorant  of  the  fact  in  question  pending  the  suit, 
or  it  could  not  be  received  as  a  defense.  It  is  true  that  the  de- 
cree in  that  case  was  reyersed;  but  the  principles  were  admitted 
to  be  sound,  though  they  were  considered  inapplicable  to  the 
facts  of  that  case. 

The  respondents  must  be  considered  dther  as  strangers  to 
the  ejectment  suit,  or  as  haying  defended  the  same  in  the  name 
of  McLeod.  In  the  first  case,  the  subject-matter  of  that  smt 
was  res  inter  (Uio8  acta;  and  it  neyer  can  be  allowed  them  to 
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OTeilunil  or  draw  that  trial  in  question.  They  are  mere  intraderB 
into  that  oontroyersy,  and  so  right  to  impeach  the  prooeed- 
ings.  In  the  second  case,  if  having  had  notice  of  the  ejectment, 
instead  of  making  themselyes  defendants,  as  they  might  have 
done,  if  they  were  the  real  landlords  they  had  chosen  to  defend 
the  soit  in  McLeod's  name,  they  have  waived  their  right  to 
question  the  proceedings  in  this  manner.  But  their  rights  at 
law  were  not  concluded  in  an  independent  suit.  The  supreme 
court,  in  denying  the  motion  for  a  new  trial,  12  Johns.  183, 
expressly  said  that  although  McLeod,  after  having  been  proved 
to  be  a  tenant  to  the  appellants,  could  not  set  up  a  tenancy 
under  Boberts,  and  was  bound  to  restore  them  the  possession; 
yet  that  the  rights  and  claims  of  others  to  the  premises  could 
be  tried  after  the  possession  had  been  given  up.  There  existed, 
then,  no  impediment  to  the  respondents  bringing  their  action 
at  law;  and  I  must  consider  it  a  novel  doctrine,  not  to  be  sanc- 
tioned, that  a  court  of  equity  will  take  cognizance  of  questions 
purely  of  a  legal  nature,  and  within  the  acknowledged  jurisdic- 
tion of  a  court  of  law.  I  wish  not  to  be  uoderstood  as  insin- 
uating that  the  court  of  chancery,  on  the  present  occasion,  has 
intentionally  invaded  the  jurisdiction  of  the  common  law  courts. 
I  am  sure  it  would  not  do  so;  yet,  I  cannot  avoid  considering 
the  entertaining  this  bill  as  such  encroachment.  The  appel- 
lants have  not  precluded  themselves  from  making  the  objection. 
They  have  insisted  in  the  answer,  on  the  trial  and  verdict  at 
law,  as  precluding  the  respondents.  By  the  judgment  at  law, 
the  appellants  have  acquired  a  right  to  recover  possession  of 
McLeod,  and  also  to  recover  their  mesne  profits  and  costs;  of 
this  right,  the  decree  deprives  them  in  part. 

The  principle  that  a  court  of  equity  will  give  relief  in  cases 
of  fraud,  is  undoubted.  It  is  a  principal  object  of  equity  juris- 
diction; but,  on  the  principles  I  have  advanced,  in  considering 
the  first  point,  a  court  of  equity  ought  not  to  decree  against  a 
bona  fide  purchaser  for  valuable  consideration,  without  notice, 
though  his  title  be  derived  from  a  conveyance  intended  to  de- 
fraud creditors.  The  appellants  have  answered,  under  oath, 
that  they  axe  such  purchasers,  and  consequently  they  are  within 
the  protection  of  the  proviso  to  the  statute.  I  am  for  reversing 
the  decree,  and  dismissing  the  respondents'  bill,  on  both 
grounds:  1.  That  the  respondents  have  made  out  no  case  for 
rriief  in  equity;  and  2.  That  the  appellants  have  established 
their  title  to  protection,  in  their  purchase  of  the  Stansbuxy 
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PzjkTT,  J.,  dissented. 

The  rest  of  the  court  concurred  in  the  opinion  deliyered  bj 
his  honor,  the  chief  justice,  and  it  mm  thereupon  ordered,  ed» 
judged  and  decreed  that  the  decree  and  orders  of  his  honor, 
the  chancellor,  complained  of  in  this  cause  be  rerersed,  and  that 
the  respondent's  bill  be  dismissed,  and  that  the  injunction 
thereupon  ordered  be  dissoWed;  and  that  the  respondents, 
Robert  Boberts  and  Samuel  Boyd,  pay  to  the  appellants  their 
costs  to  be  taxed,  and  that  the  record  and  proceedings  be  re- 
mitted to  the  court  of  chancery  to  the  end  that  this  decree  may 
be  carried  into  execution. 

Decree  of  reversal. 


The  distinction  kid  don  u  here  between  each  conveyanoei  m  an  ehsolntely 
void  and  thoee  voidable  merely,  is  noticed  with  approval  in  aevenl  mens, 
and  the  language  of  Spencer,  C.  J.,  it  often  quoted.  As  to  this  ditttiiotioii» 
■ee  Boyd  ▼.  Blankma%  29  GaL  85;  Van  Shaaek  ▼.  Bobbuu,  36  lowm,  205; 
McLean  ▼.  Weehi,  61  Me.  290;  Kearney  ▼.  Vavghan^  60  Mo.  287;  Totmg  ▼. 
Lathrop,  67  N.  C.  69;  FerriU  v.  Auchaner,  UOhio  St  88;  PtanaUy.  Chtqrin^ 
44  Pa.  St  la 

The  doctrine  as  to  a  b<ma  fide  porchaser  from  a  frandnlent  grantee  bein^ 
protected,  is  well  supported:  Bomp  on  Fraud.  Oonveyanoes,  481,  482; 
Siohes  y.  J<meB,  18  Ala.  7S7;  Brown  v.  Welch,  18  IlL  846;  Watert  ▼.  Biggm, 
19  Md.  654;  Barnes  v.  Hardeman,  15  Tex.  368,  on  the  anthurity  of  the  prin- 
cipalcase. 

Gases  will  be  found  in  this  series  holding  the  same  doctrine:  Lee  ▼•  Abbe^ 
1  Am.  Dec.  78;  Sande  v.  Codwiae,  4  Id.  305;  Otbome  t.  Moe$,  6  Id.  252; 
Peaelee  ▼.  Barney,  6  Id.  743;  Hendricks  v.  Mount,  8  Id.  623. 


BfiEKMAN  V.  Frost. 

(i8JonKni,644.] 

MnTAKS  IN  Rboobdsd  Mobtoacmb. — ^The  registry  of  a  morljgiige  gmn  te 
seeore  a  large  amount  but  by  mistake  registered  for  a  rnneh  ■w>^i^y 
sum,  is  notice  to  a  subsequent  bonajide  purchaser  to  the  esctent  only  ot 
the  sum  expressed  in  the  record. 

SiXKiNO  Relikf  aoaikst  Mortoaox. — It  is  essential  in  a  bill  pimying  to  hm 
relieved  against  a  mortgage,  that  the  plaintiff  should  offer  to  pay  the 
amount  of  the  debt,  with  interest  and  costs. 

QBjacnoNS  not  Mads  on  trs  Hxabzko. — An  objection  not  made  on  the 
hearing  in  the  lower  court  cannot  be  made  in  the  court  ol  enran;  nor 
can  a  point  which,  had  it  been  raised,  might  have  been  ^^spftt^w!  of  l»- 
low,  be  raised  for  the  first  time  in  the  court  of  last  resort 

Appeal  from  the  court  of  chancery.  The  plaintiflb  Froet, 
Goddard,  and  others,  filed  their  bill,  stating  that  on  nineteenth 
September,  1803,  Frost  and  Martin  Goddard,  now  deceased,  iu 
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ptmraance  of  a  written  agreement,  parobaeed  certain  tracts  of 
land  from  one  Ck>rl,  giring  their  promiaeorj  notes  therefor. 
The  other  plaintiAi  deriye  title  from  Frost  and  Gbddard.  The 
deeds  to  Frost  and  Goddard  were  registered  September  16, 
1807.  The  bill  further  stated  that  the  plaintiff  disooTcred  a 
mortgage  of  the  premises  from  Corl  to  Beekman,  dated  May  6, 
1803,  and  registered  September  9, 1805,  for  three  hundred  dol- 
lars, and  applied  to  the  defendant  to  discharge  the  same;  that 
plaintiffiB  were  then  informed  Ihat  the  mortgage  was  to  secure 
three  thousand  dollars,  and  that  there  had  been  a  mistake  in 
the  r^gistxy;  that  Frost  and  Goddard  had  no  knowledge  of  the 
mortgage  at  the  time  of  their  deeds  from  Corl,  and  had  no 
knowledge  of  the  alleged  mistake  as  to  the  sum  at  the  times 
thej  conveyed  the  same.  The  bill  prayed  an  injunction  to  re- 
strain Beekman  from  foreclosing  the  premises  to  satisfy  the 
mortgage  as  for  three  thousand  dollars. 

Beekman's  answer  set  forth  an  agreement  with  Corl  in  May, 
1803,  by  which  Beekman  was  to  sell  the  premises  in  question 
to  Corl  upon  his  executing  back  a  mortgage  thereof  to  securd 
the  purchase-money  of  three  thousand  dollars;  that  defendant 
was  to  deliyer  a  deed  therefor  as  an  escrow  to  Westerlo,  who 
should  deliyer  the  same  over  to  Corl  upon  recelTing  a  mortgage 
thereof,  executed  and  acknowledged  by  Corl  and  bis  wife,  and  a 
certificate  of  the  recorder  that  there  was  no  other  mortgage  on 
the  lot;  that  Westerlo  delivered  the  deed  to  Corl  upon  receiv- 
ing the  mortgage  and  certificate;  but  the  defendant  insisted 
saeh  deliveiy  was  not  valid,  as  the  mortgage  had  not  been  ac- 
knowledged l^  the  wife;  that  defendant  first  discovered  the 
error  in  the  registry  in  September,  1807,  and  charged  that  the 
plaintiffs  purchased,  without  reference  to  the  registry.  Th4 
defendant  admitted  improvements  had  been  made  by  the  plaint^ 
ifb,  and  alleged  that  the  foreclosure  proceedings  were  couxr 
menced,  as  no  person  appeared  to  satisfy  the  mortgage,  Corl 
having  long  since  absconded.  It  appeared  in  evidence  that 
plaintiffs  had  no  knowledge  of  the  mortgage  until  September, 
1807,  and  did  not  know  of  the  mistake  as  alleged  until  they 
were  informed  by  Beekman;  and  that  plaintiffs  had  paid  large 
amounts  on  the  notes  given  as  payment  to  Corl  who  had  in- 
dorsed them  to  different  persons. 

Decree  in  favor  of  the  plaintiffs. 


Vim  Bmw,'4ilcne!^^fenena^  arid  21  A.  Emmd,  for  the  appel- 
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JET.  Bleecker  and  Van  Vechien,  contra.  The  points  xaiaed  bj 
coQiiBely  that  equity  has  not  jorisdiotion  of  thia  cauae,  and  that 
the  proceedings  here  by  a  bona  fide  purchaser  in  possession  are 
improper,  cannot  now  be  uiged  as  they  were  not  made  on  the 
hearing  below:  13  Johns.  676;  14  Id.  560;  2  Sch.  &  Lef.  712. 
The  conditions  on  which  the  deed  was  made  an  escrow  were 
performed,  and  the  titles  of  all  intermediate  purchasers  pro- 
tected thereby:  Jackson  v.  BuU^  1  Johns.  Cas.  81.  The  respon- 
dents are  bona  fide  purchasers,  who  are  always  entitled  to  the 
protection  of  a  court  of  equity:  Sugden's  Law  of  Vendors,  476, 
496,  613;  Newknd  on  Contracts,  516;  2  Ves.  jun.  464;  9  Id.  24. 

Spenoeb,  0.  J.  The  first  point  made  by  the  appellant's 
counsel  is,  that  the  facts  stated  in  the  bill  give  the  respondents 
no  rights,  as  plaintiffs,  in  a  court  of  equity.  It  has  been 
answered,  that  this  objection  is  not  now  open  to  the  appellaot, 
as  it  was  never  taken  in  the  court  below.  This  question  has 
frequently  arisen,  and  it  is  necessary  that  it  should  now  be 
settled  iu  such  a  manner,  that  no  future  embarrassment  may  be 
experienced.  The  cases  in  this  court  in  which  the  point  has 
been  noticed  are  James  v.  McKinnon,  6  Johns.  643;  ChUakm  t. 
Hoyl,  13  Id.  662;  Sands  y.  EUdredth,  12  Id.  493;  Lyon  ▼.  Todimadge, 
14  Id.  501;  Palmer  ▼.  LoriUard,  16  Id.  848.  In  Chamley  t.  Lord 
Dunsany,  2  Sch.  &  "Let.  712.  Lord  Eldon,  in  speaking  of  an 
account  of  personal  estate  which  had  been  insisted  on  at  the 
bar,  as  necessary  to  the  decision  of  the  cause,  said  it  was  not 
looked  for  by  any  one  of  the  parties,  and  as  the  point  was  not 
made  below,  it  could  not  be  made  by  way  of  appeal.  Lord 
Erskine,  in  the  same  cause,  p.  719,  observed,  ''that  all  objeo- 
tion  on  that  score  is  removed,  because  it  appears  that  ewerj  one 
of  the  parties  litigant  supposed  such  account  unnecessary,  and 
the  conduct  of  the  appellant,  in  making  the  objection  here,  is 
like  that  of  a  party  who  would  seek  to  set  aside  a  verdict^  be- 
cause evidence  was  not  given  to  a  jury  which  he  had  in  his 
power  at  the  trial,  and  would  not  give.'' 

Without  repeating  what  fell  from  different  members  of  this 
court  in  the  cases  referred  to,  all  of  which  are  reconcilable,  the 
principle  to  be  extracted  from  them  I  believe  to  be  this:  That 
no  party  shall  be  allowed  to  surprise  or  mislead  his  adversary. 
Thus,  if  a  party  in  the  court  below  shall  purposely  suffer  a  de* 
cree  or  judgment  to  pass  against  him  by  default,  vrithont  con- 
testing it  there,  he  shall  not  be  heard  here,  or  if  counsel  ahall 
for  the  first  time  raise  a  point  here,  whioh  might  have  been 


April,  1820.]  Bebkkan  t;.  Fbosx.  249 

obviated,  had  it  been  made  in  the  court  below,  he  ought  not  to 
be  permitted  to  do  eo. 

In  the  caae  of  CkMon  y.  Rnfi^  this  court  refused  to  hear  the 
demurrer  argued  here,  because  the  counsel  had  purposely 
declined  aiguing  it  in  the  supreme  court,  and  had  thereby 
deprived  the  plaintiff  below  of  a  right  which  would  have  been 
granted  to  him,  the  right  of  having  the  plea  demurred  to 
amended,  if  vicious,  on  payment  of  costs;  a  privilege  this  court 
could  not  grant.  It  would,  in  such  a  case,  operate  as  a  fraud, 
to  lie  by  and  suffer  judgment  to  pass  by  default,  with  the  view 
of  subsequently  seizing  on  the  same  point  in  this  court,  and 
impose  upon  the  party  the  accumulated  costs  of  the  whole 
action,  if  the  pleading  demurred  to  was  bad.  Such  a  course  of 
proceeding  would  also  defeat  the  provisions  of  the  constitution 
requiring  the  reasons  of  the  decree  or  judgment  to  be  made 
known  to  this  court.  But  where  a  cause  has  been  defended  in 
the  court  below,  and  comes  here  for  review,  and  a  point  is 
made  here  which  could  not  be  obviated  in  the  court  below,  by 
proof  or  amendment,  I  am  clearly  of  opinion  that  this  court 
ought  not  to  refuse  cognizance  of  such  point.  We  may  not,  it 
ia  true,  upon  such  point,  have  the  reasons  of  the  judgment  in 
the  court  below;  but  this  consideration  can  not,  and  ought  not, 
to  preclude  this  court  from  entertaining  such  point.  To  those 
conversant  with  judicial  discussions,  it  is  well  known  that  the 
re-examination  of  a  cause  before  a  court  of  demisr  resort,  is 
admirably  calculated  to  elicit  truth  and  to  detect  any  error, 
whether  of  the  counsel  or  court,  which  may  have  taken  place  at 
an  earlier  discussion  of  the  cause.  Counsel  not  only  come 
better  prepared  from  the  previous  discasaion,  but  all  their 
faculties  are  put  in  requisition  for  the  final  and  last  hearing. 
A  point  decisive  of  the  cause  may  have  been  overlooked  by  the 
€X>un8dl  and  the  court,  a  point,  too,  probably,  growing  oat  of 
the  case,  which  no  eridence  or  amendment  could  alter  or 
■hake.  Can  it,  then,  consist  vrith  sound  reason,  or  a  sacred 
regard  to  individual  justice,  that  this  court  should  close  its 
cjes,  and  refuse  to  see  that  which  may  decide  a  cause,  because 
it  had  not  been  before  observed?  I  think  not.  The  cases  of 
Jamm  v.  JfeZtvinon,  ligfon  v.  IbJbnadge,  Palmer  ▼.  LariUard,  are 
■toong  anthorities  in  support  of  my  position;  and  they  are  not 
iraakened  l^  the  other  cases,  if  correctly  understood.  The 
aaoe,  too,  of  Le  Ouen  v.  Ocvemeur,  1  Johns.  Ca.  436  [1  Am. 
I>ec.  121],  shows  that,  though  this  court  expect  to  be  informed 
of  the  reasons  of  the  court  below,  it  is  not  confined  to  those 
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reasoDB.  In  that  oaae  an  appeal  was  made  from  an  order  di* 
recting  a  feigned  isaae.  This  court  were  of  opinion  that  auch 
issne  ought  not  to  haye  been  directed,  but  proceeded  to  hear 
the  cause  on  its  meiits,  and  made  a  final  decision.  This  pro- 
cedure was  justified  by  precedents  in  the  house  of  lords. 

There  the  chancellor  had  giyen  no  opinion  on  the  merits,  yet 
it  was  not  considered  an  obstacle  to  the  final  hearing  here. 
Upon  the  whole  I  cannot  doubt  the  right  of  this  court,  nor  ita 
duty,  in  hearing  and  deciding  the  first  point  now  raised.  To 
the  first  point,  whether  the  facts  stated  in  the  bill  giye  the 
spondents  a  right  to  proceed  in  a  court  of  equity,  as 
it  has  been  answered,  that  the  bill  is  substantially  a  bill  to 
redeem,  and  that  the  facts  set  forth,  and  the  case  made  oat,  axe 
of  equity  jurisdiction,  and  entitle  the  retqpondents  to  the  relief 
decreed. 

It  is  certainly  an  essential  part  of  a  bill  to  redeem  a  mort- 
gage, that  it  offers  in  express  terms  to  pay  the  amount  due,  with 
costs.  The  bill  usually  states  a  prior  tender  of  the  money,  and 
a  refusal  to  accept  it.  It  seems  to  me  impossible  to  consider 
this  as  a  bill  to  redeem  the  mortgage.  Its  frame  and  object 
were  to  obtain  a  decree  setting  aside  the  respondent's  mort- 
gage for  any  greater  amount  than  the  sum  for  which  it  was 
erroneously  registered.  In  terms  it  does  not  pray  a  redemption 
of  the  mortgage,  and  it  omits  what  I  consider  an  all  important 
averment,  the  readiness  to  pay  whateyer  shall  be  decreed.  The 
mortgagor,  on  the  non-payment  of  the  money,  has  a  right  to 
foreclose  the  equity  of  redemption  by  a  bill  in  equity.  The 
proper  parties  being  before  the  court,  the  mortgage  and  its  non- 
payment being  established,  there  is  a  decree  for  the  payment  of 
the  principal  and  interest,  within  a  spckdfied  time,  or  in  default 
thereof,  that  the  mortgiagor  and  those  claiming  under  him  be 
barred  of  their  right  to  redeem.  The  mortgagor  has  a  ooixe- 
spondent  right  to  call  on  the  knortgagee  in  equity,  to  accept  hia 
principal  and  interest,  and  costs  at  law^  and  to  reconyey  all  hia 
interest  under  the  mortgage,  free  from  incumbrances.  A  bOl 
to  redeem  operates,  in  one  respect,  like  a  bill  to  foredoee;  for 
if  it  be  dismissed  in  default  of  payment  of  the  money  at  the 
time  specified,  it  has  the  precise  effect  of  a  foreclosure,  and  is 
equivident  to  a  foreclosure:  2  Mad*  420.  The  chancellor  never 
treated  or  considered  this  as  a  bill  to  redeem;  and  if  the  re^ 
spondents  failed  in  complying  with  that  part  of  the  decree 
ordering  the  payment  of  the  money  adjudged  to  be  due,  it  doea 
not  draw  after  it  the  consequences  of  a  foreolostire.    It  is  aii 
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estaUidied  rule  in  equity,  that  relief  inoonsiMent  with  the 
spedfio  relief  prayed,  for,  cannot  be  given  under  the  general 
prayer  for  relief.  A  hill  eeeldng  general  relief,  and  omitting 
an  essential  requisite  to  constitute  it  a  bill  to  redeem,  cannot 
be  so  regarded,  nor  draw  after  it  the  consequences  incident  to 
such  a  bill.  The  foundation  of  the  bill  is,  that  the  respondent 
was  taldog  measures  to  sell  the  mortgaged  premises,  under  a 
power  in  the  mortgage  from  Corl,  for  securing  the  payment  of 
three  thousand  dollars,  whereas  it  was  registered  as  a  mortgage 
for  three  hundred  dollars  only;  setting  forth  a  purchase  from 
Corl,  the  payment  of  part  of  the  consideration,  and  the  exeeu- 
tion  and  delivezy  of  notes  for  the  residue.  I  shall  consider  the 
arerment  of  the  bill  to  be,  that  Frost  and  Goddard,  at  the 
time  of  the  conveyance  to  them,  had  no  knowledge  of  the  ap- 
pellant's mortgage,  and  that  they  were  bonajide  purchasers. 

In  PaUenm  ▼.  Slaughter,  Ambl.  298,  Lord  Hardwicke  laid 
down  the  rule  to  be  that  the  title  of  a  purchaser  for  valuable 
consideration  is  not  ground  for  relief,  though  it  is  a  good  de- 
fense. No  book  of  precedents,  no  treatise  on  equity  furnishes 
a  case  of  a  bill  filed  on  the  ground  that  there  has  been  pur- 
chase without  notice,  and  for  valuable  consideration.  Lord 
Elden  thus  explains  the  defense:  "  The  principle  of  the  plea  is 
this:  I  have  honestly  and  bona  fide  paid  for  this  estate,  in  order 
to  make  myself  owner  of  it,  and  you  shall  have  no  information 
from  me  as  to  the  perfection  or  imperfection  of  my  title  until 
you  deliver  me  from  the  peril  in  which  you  state  I  have  placed 
myself,  in  the  article  of  purchasing  bona  fide."  If  the  defend- 
ant has  an  equal  claim  to  the  protection  of  a  court  of  equity  to 
defend  his  possession  as  the  plaintiff  has  to  the  assistance  of  the 
court  to  assert  his  right,  the  court  will  not  interfere  on  either 
side.  This  is  the  case  when  the  defendant  is  a  purchaser  for  a 
valuable  consideration,  without  notice;  this  he  may  plead  in 
bar  of  the  suit,  and  the  plea  must  always  be  put  in  upon  oath^ 
Mitford  PI.  215.  The  respondents  attempt  to  make  use  of 
the  fact  of  a  bona  fide  purchase  for  valuable  consideration,  and 
without  notice,  as  a  substantive  ground  of  equity  for  offensive 
operation,  thus  inverting  the  order  of  proceeding,  and  wholly 
dispensing  with  the  essential  part  of  what  is  merely  a  defense. 
I  mean  the  oath  of  the  purchaser  to  his  plea.  Here  there  is  no* 
oath  or  proof  of  the  fact  that  the  respondents  were  purchasers 
within  the  rule;  for  the  swearing  to  the  bill  by  one  of  the  re- 
spondents, for  the  purpose  of  an  injunction,  is  in  no  sense  the 
oath  required  to  such  a  plea.    As  was  to  have  been  expected. 
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there  is  no  proof  that  the  respondents  had  no  notice  of  the 
mortgage  as  one  for  three  thousand  doUars  before  their  pur- 
chase. In  the  nature  of  things,  they  could  not  prove  that  they 
had  not  notice.  The  appellants  were  entitled  to  have  their  de- 
nial of  the  fact  of  notice,  and  their  ayerment  that  they  were 
purchasers,  bona  fide,  and  for  valuable  consideration,  under 
oath.  These  considerations  are,  I  apprehend,  sufficient  to 
show  that  the  decree  cannot  be  sustained.  As  the  case  has 
been  argued  at  large,  and  as  it  may  save  litigation  and  expense 
to  have  the  opinion  of  the  court  on  the  merits,  I  proceed  to  ex- 
amine them.  Should  the  respondents  file  a  bill  to  redeem  the 
mortgage  as  registered,  on  paying  the  three  hundred  dollars 
and  interests  and  costs,  the  appellant  must  either  avail  himself 
by  answer  of  the  mortgage  as  one  for  three  thousand  dollars^  or 
file  his  cross-biU  to  foreclose  it  as  such;  the  question  would 
then  arise,  supposing  the  respondents  to  be  bona  fide  purchas- 
ers, without  notice,  what  would  be  the  rights  of  the  parties  ? 
This  involves  the  third  point,  whether  the  conditions  upon 
which  the  escrow  was  to  take  effect,  as  the  appellant's  deed 
have  been  complied  with,  so  that  the  title  passed  to  Corl.  The 
conditions  were  that  Corl  should  pay  the  balance  then  due,  and 
have  the  mortgage  (after  executing  that  and  the  bond)  put  on 
record,  and  bring  a  certificate  from  the  clerk  that  no  mortgages 
or  other  incumbrances  were  against  the  lots.  Mr.  Westerlo  vras 
then  to  deliver  the  appellant's  deed  to  Oorl.  The  deed  was  de- 
livered on  proof  satisfactoiy  to  the  agent,  but  it  is  contended 
that  the  condition  of  having  the  mortgage  put  on  record  was 
not  complied  with,  because  there  was  a  mistake  in  the  registiy 
in  recording  the  mortgage  as  one  for  three  hundred  doUaia^ 
when  it  was,  in  fact,  for  three  thousand  dollars;  and  that, 
therefore,  the  delivexy  of  the  deed  was  unauthorized  on  the  part 
of  the  agent.  This  condition  must  receive  a  reasonable  con- 
struction. It  was  not  an  act  expected  to  be  done  by  Corl  per^ 
sonally ,  for  he  had  no  right  or  power  to  do  it,  this  doty  entirely 
appertained  to  the  entry  clerk. 

It  would  be  unnatural  and  unreasonable  to  construe  this  con- 
dition in  any  other  way  than  that  Corl  was  to  deliver  the  mort- 
gage to  the  clerk  or  his  deputy,  to  be  put  on  record.  We 
ought  not  to  interpret  the  condition  with  reference  to  the  mis- 
take which  has  occurred;  and  it  is  clear  that  we  cannot  oonstnxe 
it  literally.  Had  there  been  no  mistake  in  the  registry,  can  any 
one  doubt  that  the  condition  would  have  been  fulfilled  by 
CorFs  delivering  the  mortgage  to  the  clerk  to  be  recorded^  and 
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that  he  had  recorded  it  t  It  might,  then,  with  the  same  force, 
be  objected  that  Corl  did  not  personal]  j  put  it  on  record.  But 
it  is  said  the  mortgage  was  not  recorded  in  consequence  of  the 
mistake.  It  was  recorded  inaccurately;  yet  it  was  recorded,  so 
far  as  respected  Corl.  Surely,  it  cannot  be  required  of  him 
Uiat  he  should  stand  by  and  see  that  the  clerk  does  his  duty. 
Both  the  appellant  and  Mr.  Westerlo  were  satisfied  for  a  long 
time  that  Corl  had  performed  the  condition;  thus  the  appellant 
left  in  Corl's  hands  the  evidence  that  he  was  the  owner  of  the 
property,  and  the  power  to  implicate  third  persons,  relying  on 
the  fact  that  Corl  was  the  owner  of  the  land,  he  having  the  ap- 
pellsnt's  deed  for  it.  To  insist  after  such  a  lapse  of  time,  as 
against  third  persons,  upon  the  non-fulfillment  of  the  condition, 
appears  to  me  inequitable  and  unjust,  and  I  therefore  entirely 
eoneor  in  the  opinion  expressed  by  the  chancellor,  that  the 
deed  was  well  delivered;  that  the  condition  was  performed 
according  to  the  views,  expectations  and  instruction  of  the 
parties;  and  that  it  related  back  so  as  to  validate  the  convey- 
ance to  Frost  and  Ooddard. 

I  also  agree  with  the  chancellor,  and  for  the  reasons  he  has 
expressed,  that  the  respondents  are  not  to  be  charged  with 
notice  of  the  contents  of  the  mortgage,  any  further  than  is  set 
forth  in  the  register,  unless  actual  knowledge  of  the  mortgage 
is  brought  home  to  them.  I  consider  the  respondents  liable 
for  the  three  hundred  dollars,  vnth  interest,  and  for  any  bal- 
ance in  their  hands  beyond  that  sum,  and  as  to  which  they  had 
not  committed  themselves  to  third  persoDS,  when  they  were  in- 
formed of  the  real  amount  of  the  mortgage.  I  perceive  no  rea- 
son why  they  should  pay  the  three  hundred  dollars  and  interest, 
and  also,  in  addition  to  that,  the  balance  in  their  hands;  for  if 
we  admit  that  the  registry  was  notice,  as  I  think  it  was,  to  the 
amount  of  three  hundred  dollars,  the  respondents  have  a  right 
to  say  that  the  sum  unpaid  and  in  their  hands  was  intended  to 
be  applied  towards  the  satisfaction  of  the  mortgage.  I  regret 
that  the  bill  was  not  so  framed  as  to  enable  the  court  to  put  an 
end  to  the  controversy;  but  justice  must  be  administered  on 
established  principles,  and  according  to  established  forms.  The 
decree  must  be  reversed,  with  directions  to  the  court  of  chan- 
cery to  dismiss  the  bill,  without  prejudice  to  the  respondent's 
rights. 

WoonwoBiH,  J.,  delivered  a  concurring  opinion. 

A  majority  of  the  court  concurring  in  the  opinion  delivered 
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by  the  chief  justioe,  it  was  thereupon  ordexed,  adjudged  and 
decreed^  that  the  decree  of  the  court  of  chancery  be  rerereed, 
and  that  the  bill  in  the  conrt  of  chancery  be  dismissed,  without 
prejudice  to  the  reispondents;  and  that  the  record  and  prooeed* 
angs  be  remitted,  etc. 
Decree  of  reversal. 


BsooKD  A8  KoncB. — ^A  dead  or  mortgage  miwt  be  l^gftUy  reoordahK  snd 
duly  reoordedi  to  make  the  record  oonatroetiTe  notioe:  Fti»gU  ▼.  Ihumt  97 
Wis.  ii9.  60k  where  a  ttatate  requireA  an  index  tobe  kept  by  the  recorder,  • 
failure  to  index  doea  not  make  the  inatmment  operate  aa  oonatmetiTe  notioe: 
Id.  It  ia  otherwiae  if  the  law  doea  not  require  aa  index:  Stkdl  v.  Stem,  76 
Pa.  St.  398;  .  a,  18  Am.  Rep.  416;  Chatham  v.  Bra^ord,  60Qa.  327;  & 
a,  15  Am.  Bep.  692;  Commiaikmers  v.  Babeoek,  6  Or.  572;  Bishop  T.Sehneider, 
46  Mo.  472.  In  the  laat  eaae,  it  ia  held  that  if  the  atatate  require  tbe  deed 
to  be  acknowledged,  and  a  certificate  thereof  entered  upon  the  deed,  and  tbe 
deed  ia  entered  without  the  preaoribed  acknowledgment,  the  reoordiiig  wiU 
not  be  conatmctiye  notice  to  any  one.  Here  the  anthoiity  of  the  prinoipal 
«aae  waa  relied  on. 

A  point  aimilar  to  that  in  the  principal  caae  waa  decided  in  TerrtU  ▼• 
Andrew  Ctmniy,  44  Ma  909.  Andrew  connty  loaned  to  one  Holt  the  aom  d 
four  hundred  doUara,  which  he  aecured  by  a  mortgage  on  aome  land  he 
owned.  The  county  duly  depoaited  the  mortgage  for  reoord  with  the  oonnty 
recorder,  and  that  officer,  in  recording  it,  by  miatake  inaerted  two  hundred 
doUara  in  the  record,  inatead  of  four  hundred  dollar^  ahowing  an  incnm- 
branoe  for  the  former  inatead  of  the  latter  aum.  After  the  mortgage  waa 
recorded.  Holt  applied  to  the  plaintiiF  for  a  loan,  and  oflfored  a  junior  mort* 
gage  on  the  property  already  mortgaged.  The  reoord,  on  enmination, 
ahowed  a  mortgage  for  two  hundred  doUara;  and  relying  on  it^  the  money 
waa  loaned,  the  plaintiff  taking  the  aeoond  mortgnge  aa  aecurity.  fiubee* 
•quently,  the  county  ordered  the  lot  aold  in  default  of  payment^  claiming  tiia 
foil  amount  of  four  hundred  doUara.  The  plaintiff  tendered  the  two  hundred 
doUara,  with  intereat  thereon,  and  applied  for  an  injunction  againat  the  col- 
lection of  the  remainder.  It  waa  h^  he  waa  entitled  to  a  peipetual  injunc- 
tion, and  had  a  right  to  rely  on  the  record  aa  he  found  it.  The  reaaoning  of 
the  court  appeara  aound.  It  ia  aaid:  '*A  peraon,  in  the  examination  of 
titlea,  first  aearohea  the  recorda,  and  if  he  finda  nothing  there^  he  looks  to  see 
if  any  instrumenta  are  filed  and  not  recorded.  If  nothing  ia  found,  and  be 
baa  no  actual  notice,  ao  f  ar  aa  he  ia  ooncemed  the  land  ia  unencumbered.  If 
he  finda  a  conveyance,  he  goea  no  further;  he  never  inatitntea  an  inquiry  to 
find  whether  the  deed  ia  correctly  recorded,  or  the  oontanta  literaUy  tran- 
acribed.  Indeed,  to  attempt  to  proaecute  auch  a  aearch  would  be  idle  and 
nugatory.  Granteea  do  not  uauaUy  leave  their  deeda  lying  in  the  reootder% 
office  for  the  inapection  of  the  pubUc.  After  they  are  recorded,  they  take 
them  out  and  keep  them  in  their  poaaeaaion.  In  a  lazge  majority  of  caaaa» 
it  would  not  only  entail  expenae  and  trouUe^  but  it  would  be  naeleaa  to 
attempt  to  get  acceaa  to  the  original  papera.*' 

Where  a  town  clerk  copied  a  deed,  deUvered  to  him  for  record,  on  a  book 
which  had  ceaaed  to  be  a  book  for  recording  for  a  number  of  years,  and  lor 
the  puipoae  of  concealment  and  fraud  did  not  inaert  the  names  in  the  indsK 
or  alphabet^  it  waa  held  that  the  deed  was  not  recorded,  and  wasno  notioe 
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io  BtttwequMit  pajthamn:  Sawj^  ▼.  Adamgp  S  Vt  172L  la  Jflin*  ▼.  Jfimj^ 
15  A]a»  88»  there  aeenui  to  bft  ft  decinon  holding  eontniy  to  thiiin  the  prin* 
dpal  cMe.  Here  it  is  held  that  under  »  eeetion  of  the  etetnte  making  e  oon- 
veyance  '^opermtiTe  m  e  record*'  from  the  time  of  iti  detivety  to  the  proper 
oflSoer  for  regletretion,  a  mistake  of  the  transcrifaing  officer  in  recording  a 
mortgige,  by  which  it  ii  made  to  appear  a  security  for  a  smaller  amomit»  does 
not  impair  its  efficiency  as  against  sabsequent  porchasen  and  crsditon.  The 
emnt  based  the  decision  on  the  phraseoU^of  the  statate»  and  in  thii  respeet 
distingoiflhing  it  from  the  principal  case. 
See  JSTeiiter  ▼.  FoHHer^  4  Am.  Bea  417»  holding  that  a  deed  or  other  faMtm- 
dalactiyely  acknowledged^  is  no*  oonstmotiTe  noiioe  to  a  hanaJUe  par> 
In  a  note  to  this  case  other  citations  to  the  point  are  gkvmL 


GASES 

III  THB 


COURT  OF  CHANCERY 


ov 
NEW    TOBK. 


Steere  V.  Stsbrk. 

[6  Jonn.  Ob.  1.1 

Vboow  or  Trust.— Writing  is  not  enentUl  to  the  creation  of  a  trust;  Imtths 
ttatnte  of  fnuids  requires  that  its  terms  and  oonditioiis  must  bo  olesilj 
manifested  and  proved  in  writing,  under  the  hand  of  the  party  to  be 
charged,  before  the  ooort  will  carry  it  into  oxecntion. 

Dbclabations  as  Eyidsncb. — Loose  and  vagao  declarations  of  inteotioii  bj 
one  member  of  a  family,  in  letters  to  his  brothers,  in  regsrd  to  his  hold- 
ing land  in  trust  for  the  other  members,  are  not  sniBoient  OTideooe  to 
charge  him  with  a  trust  by  implication. 

Pabol  Evidencb  to  Rsbut  Trust.— Where  a  trust  is  clearly  sad  folly  estsb- 
lished  by  written  evidence,  parol  evidence  is  not  admissible  to  rebut  it; 
but  where  the  written  evidence  is  vague  and  ambiguous^  parol  eridense 
may  be  admitted  to  rebut  the  presumption. 

Trust  bt  Implication. — To  raise  a  trust  by  implication^  or  opentioQ  of  law. 
an  actual  payment,  or  actual  loan  of  the  money  by  the  eedmi  qms  inui^  at 
the  time  of  the  purchase,  must  be  shown. 

Bill  filed  by  the  plaintiffs,  Timothy,  Smith  and  T.  Steere,  as 
devisees  and  legatees  of  their  father,  Stephen  Steere.  It  stated 
that  Stephen  Steere  was  seised  in  fee  prior  to  eighteenth  Octo- 
ber, 1802,  of  various  tracts  of  land  in  the  county  of  Chenango, 
amounting  in  the  whole  to  seven  hundred  and  thirty-nine  acres, 
and  with  the  exception  of  forty-seven  acres,  was  situated  in  the 
town  of  Norwich.  On  the  eighteenth  of  October,  1802,  a  judge- 
ment was  obtained  against  Stephen  Steere,  under  which  all  his 
lands  in  the  county  of  Chenango  were  advertised  for  sale.  At 
the  sheriff's  sale  in  August,  1805,  Richard  Steere  and  Mark 
Steere,  sous  of  Stephen,  bid  in  the  property  for  sixteen  hundred 
dollars,  and  paid  fourteen  hundred  dollars,  the  amount  of  ike 
judgment,  interest  and  costs,  and  took  a  deed  for  *'  the  wfa<de 
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of  the  real  estate  of  Stephen  Steere,  in  the  county  of  Chenango, 
and  his  light  and  title  thereto."  The  leTj  and  adyertisement  of 
the  lands  by  the  sheriff  were  in  the  same  terms.  The  bill 
alleged  that  this  sale  was  f&  mere  security,  under  an  agreement 
with  Stephen  Steere  to  reconvey  on  repayment  of  the  amount 
of  the  jadgment,  and  expenses,  and  other  sums  which  might 
afterwards  be  advanced.  It  stated  that  the  Cole  lot,  containing 
one  hundred  and  twenty  acres,  belonging  to  Stephen  Steere, 
was  sold  under  an  execution  in  favor  of  James  Glover,  in  De- 
cember, 1799,  to  the  said  Glover  for  much  less  than  its  value. 
It  claimed  that  by  sundry  conveyances  the  Cole  and  Glover 
hims  were  conveyed  to  the  defendants,  Richard  and  Mark 
Steere,  and  that  such  conveyance  was  also  in  trust  for  Stephen 
Steere. 

The  bill  alleged  that  the  said  lands  were  held  in  trust  under 
an  agreement  for  Stephen  Steere,  and  asked  for  an  accounting 
by  the  defendants  of  the  moneys  received  from  the  sale,  and  a 
reoonveryance  of  the  land  still  retained. 

The  answers  of  the  defendants,  and  the  evidence  adduced  to 
establish  the  trust  are  sufSdently  stated  in  the  opinion  of  the 
ehanoellor. 

Senry,  for  the  plaintiffs.  t 

Vwn  Buren,  carUra. 

Keht,  Chancellor.  The  bill  charges  that  the  purchase  by 
the  defendants,  Bichard  and  Mark  Steere,  at  the  sheriffs  sale 
on  the  sixteenth  August,  1805,  was  in  trust  for  the  plaintiffs* 
testator,  and  those  defendants  are  called  upon  to  account  to 
the  plaintiffs,  as  devisees  for  the  rents  and  profits,  and  for  the 
proceeds  of  that  part  of  the  lands  which  have  since  been  con- 
veyed to  others,  and  to  reconvey  to  the  plaintiffs  that  part  of 
the  lands  which  they  still  retain. 

It  is  intimated  in  the  bill,  and  it  was  made  a  point  at  the 
hearing  by  the  counsel  for  the  plaintiffs,  that  the  sheriffs  sale 
was  void,  and  that  the  deed,  in  pursuance  of  it,  was  invalid  for 
want  of  designation  and  description  of  the  land  sold.  If  this 
were  so,  then  the  plaintiffs,  as  devisees  of  Stephen  Steere,  the 
original  owner,  in  August,  1805,  would  have  their  fit  and  ade- 
quate remedy  at  law  for  the  lands  now  sought  by  the  bill.  In 
respect  to  any  claim  for  the  proceeds  of  the  estate,  I  apprehend 
the  executor  of  Stephen  Steere  ought  to  have  been  a  party  to 
the  bill;  for  these  proceeds  in  the  hands  of  the  defendants  were 
peiBonal  property,  and  if  they  were  bequeathed  at  all  to  the 
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plaintifEs  by  the  will  (which  cannot  very  readily  be  admitted), 
the  executor  is  the  proper  person  to  call  the  defendants  to  ac- 
count, and  to  distribute  the  personal  estate  under  the  direc- 
tions of  the  will.  But  I  shall  not  dwell  on  this  difficulty  in  the 
case,  but  proceed  at  once  to  the  examination  of  the  question  oo 
which  the  whole  foundation  of  the  bill  rests,  m.,  is  there  a 
trust  sufficiently  manifested  in  writing,  to  be  recognized  and 
enforced  in  this  court? 

To  take  the  case  out  of  the  statute  of  frauds,  the  trust  must 
appear  in  writing  under  the  hand  of  the  party  to  be  chazged, 
with  absolute  certainty  as  to  its  nature  and  terms,  before  the 
court  can  undertake  to  execute  it.  The  words  of  the  statute  of 
frauds  are:  ''  That  all  declarations  or  creations  of  trust  or  con* 
fidence,  of  any  lands,  etc.,  shall  be  manifested  and  proTod  by 
some  writing  signed  by  the  party  who  is  or  shall  be  by  law 
enabled  to  declare  such  trust,  or  by  his  last  will  in  writing,  or 
else  they  shall  be  utterly  void  and  of  none  effect." 

A  trust  need  not  be  created  by  writing,  but  it  must  be  mani- 
fested and  proTed  by  writing;  and  the  doctrine  in  FotieT  ▼.  jffoZf , 
8  Yes.  696,  is  that  the  nature  of  the  trust,  and  the  tenns  aud 
conditions  of  it,  must  sufficiently  appear,  so  that  the  court  may 
not  be  called  upon  to  execute  the  trust  in  a  manner  different 
from  that  intended. 

In  this  case,  the  testator,  Stephen  Steere,  at  the  ago  of 
scTenty,  was  much  in  debt  and  embarrassed,  and  among  other 
debts  there  was  a  judgment  against  him,  amounting,  with  in- 
terest and  costs,  to  one  thousand  four  hundred  dollars.  He  was 
utterly  unable  to  satisfy  it,  and  his  lands  in  the  county  of 
Chenango,  were  advertised  for  sale  on  execution.  He  had 
eleven  children  at  the  time,  and  the  defendants  Richard  and 
Mark  Steere,  who  were  two  of  them,  attended  the  sale  and  pur- 
chased the  property  for  one  thousand  six  hundred  dollars,  and 
advanced  the  money  out  of  their  own  funds,  and  took  the 
sheriff's  deeds  in  their  own  names.  This  was  in  August,  1805, 
and  it  appears  to  have  been  a  fair  purchase  at  put)lic  auction. 
The  natural  consequence  of  such  a  transaction  is,  that  these  two 
sons  would  not  be  inclined  to  speculate  on  their  aged  father's 
misfortunes,  and  make  a  profitable  bargain  to  themselves,  to 
the  injury  of  him  and  his  other  children.  Considerations  aris- 
ing from  the  ties  of  blood  and  the  dictates  of  family  affection, 
would  ordinarily  lead  such  a  purchaser  to  offer  to  restore  the 
property,  on  being  reimbursed  his  advances  and  indemnified  for 
bis  trouble,  or  else  to  engage  thirt  all  the  profits  of  the  purcbajj^ 
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should  be  applied  jostiy  and  eqiiitablj  to  the  common  benefit  of 
the  family.  But  intentions  and  intimations  of  that  kind  cannot 
well  be  considered  as  amounting  to  a  clear  and  absolute  trust, 
which  a  court  of  equity  will  recognize  and  enforce,  unless  the 
declaration  of  it  be  quite  positiye  and  free  from  all  ambiguity. 
Parents  will  usually  make  declarations,  and  express  intentions 
of  holding  their  property  for  their  children  but  a  technical  trust 
would  not  easily  be  deduced  from  them,  unless  they  were  con- 
tained in  a  last  will  and  testament  made  on  purpose  to  dispose 
of  the  estate.  It  would  be  injurious  to  that  freedom  of  inter- 
ooorse,  and  to  the  operation  of  those  kind  and  generous  affec- 
tions which  ought  to  be  cherished  in  the  circle  of  the  domestic 
connections,  to  make  such  deductions  from  loose  and  general 
expressions,  in  a  confidential  correspondence  between  one 
member  of  a  family  and  another,  and  to  give  them  the  force  and 
rigor  of  legal  obligations.  It  ought  also  to  be  remembered,  in 
respect  to  the  obligations  resulting  from  family  connection,  and 
the  effect  to  be  given  to  them  in  courts  of  justice,  that  the  duty 
of  bencTolence,  to  borrow  an  expression  of  Lord  Kames,  is 
much  more  limited  than  the  yirtue.  Sanguinis  conjumMo  be- 
nevoleniia  devincU  homines  et  carUaie. 

The  first  item  of  testimony,  from  whence  the  plaintiffs  under- 
take to  show  the  trust,  is  a  letter  from  the  defendant,  Bichard 
Steere  to  Asel  Steere,  dated  October  19, 1806,  upwards  of  one 
year  after  the  purchase  under  the  sheriff's  sale.  The  letter  is 
not  addressed  to  the  testator,  whom  the  bill  alleges  to  have 
been  the  cestui  que  trust,  and  in  that  respect  it  differs  essentially 
from  the  evidence  from  which  a  trust  was  deduced,  in  the  cases 
of  (/Bare  v.  (yNeU,  2  Bro.  P.  C.  89;  and  Foster  ▼.  Hale,  3  Ves. 
696.  It  is  addressed  to  a  stranger  to  the  alleged  trust,  though 
a  brother  of  the  defendant,  and  it  was  evidently  a  letter  on 
private  and  confidential  business.  The  letters  in  the  other 
cases  were  addressed  to  the  cestui  que  trust,  and  there  was  then 
a  reasonable  ground  of  inference  (which  is  wanted  in  this  case) 
that  the  writer  of  the  letter  intended  to  give  a  manifestation  or 
evidence  of  the  trust.  This  same  Asel  Steere  declares  in  his 
answer,  that  the  understanding  between  him  and  the  defend- 
ants, Bichard  and  Mark  Steere  was,  that  the  land  was  not  to  be 
reconveyed  to  the  testator  after  the  repayment  of  the  money 
advanced,  and  their  expenses  and  trouble,  but  that  the  surplus 
should  be  held  for  the  testator  and  his  wife,  and  the  seven 
children  then  residing  in  Chenango  county. 

This  letter  corresponds  with  the  general  view  of  the  case,  ai 
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given  by  Asel  Steere  in  his  answer,  and  shows  eyidenUj  that 
Richard  Steere  considered  himself  as  holding  the  land  in  the 
first  place  for  his  reimborsement,  and  then,  under  some  general 
and  vague  promise,  to  distribute  the  surplus  among  his  brethren 
and  family.  He  says  he  inferred  that  to  be  his  father's  wishes, 
even  before  he  purchased,  and  that  the  land  should  "  go  to  the 
family  and  not  to  strangers."  He  says,  therefore,  he  made  "  a 
promise  to  many  of  the  family,  that  it  (the  land)  should  not  go 
out  of  his  hands  without  their  having  a  part;"  and  that  he  was 
not  willing  to  **  break  his  promise  with  his  brethren." 

The  next  letter  addressed  to  Asel  Steere  is  dated  July  9, 
1807,  in  which  he  says,  his  father  **  wished  him  and  his  brother 
Mark  to  reconvey  back  all  the  land,  except  the  Unadilla  pur- 
chase." This,  he  said,  he  could  not  then  do,  because  he  oould 
not  "  perform  his  engagements  with  bis  brethren,  and  give  his 
father  satisfaction."  The  third  letter  of  this  defendant  is  dated 
August  8, 1809,  and  is  addressed  to  three  of  his  brothers,  of 
whom  the  plaintiff  Timothy  is  one,  and  is  material  only  for  the 
idea  which  prevails  through  all  the  letters,  that  he  and  his 
brother  Mark  held  the  property  for  their  security  and  for  "  the 
famUy." 

There  is  not,  therefore,  in  either  of  these  three  letters  any 
sufficient  manifestation  and  evidence  of  the  specific  trust  charged 
in  the  bill.  The  trust  charged  is  in  favor  of  Stephen  Steere, 
the  testator;  but  the  trust  vaguely  intimated  in  these  letters  is 
one  in  favor  of  the  family  at  large  of  Stephen  Steere;  and  ad- 
mitting a  trust  to  have  been  duly  manifested  in  favor  of  the 
children  of  Stephen  Steere  (and  this  is  an  admission  which  the 
evidence  does  not  demand,  for  the  suggestions  and  intimations 
in  the  letters  are  too  indefinite  and  loose  to  be  the  foundation 
of  a  bill  for  specific  execution),  yet  the  bill  calls  upon  the  court 
to  support  the  will  of  the  testator,  and  to  "  execute  the  trust 
in  a  manner  very  different  from  that  intended."  This,  Lord 
Alvanley  admits,  cannot  be  done. 

The  strongest  evidence  in  favor  of  the  trust  charged  is  con- 
tained in  the  letter  from  the  defendant  Bichard  Steere  to  his 
brother,  the  defendant  Mark  Steere,  dated  February  12,  1814, 
inclosing  the  account  of  these  two  defendants  against  Stephen 
Steere,  of  the  date  of  January  28,  1809.  In  that  account 
Stephen  Steere  is  charged  as  a  debtor  with  payments  by  B.  &  M. 
to  the  sheriff,  at  the  time  of  the  purchase  by  them  in  August, 
1805,  and  with  some  expenses  in  relation  to  that  business,  and 
he  is  likewise  credited  with  the  sale  of  part  of  the  lands  held 
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under  the  sheriff's  deed.  He  says  in  the  letter  that  the  original 
account  was  sent  '*  for  the  satisfaction  of  Stephen  and  Timothy 
Steere/'  and  that  "  the  old  account  had  been  agreed  to  bj' 
lather." 

The  defendants,  in  their  answer,  admit  that  the  account  of 
1809  was  once,  and  only  once,  shown  to  Stephen  Steere,  and 
then  casually,  and  that  it  was  made  up  with  the  intent  to  show 
how  expensive  the  estate  had  been  to  them,  and  what  advances 
had  been  made,  and  that  it  was  made  up  from  loose  papers 
now  mishud,  or  iu  possession  of  the  plaintififs,  and  that  the 
name  of  Stephen  Steere  was  used  as  a  debtor  for  convenience, 
and  to  distinguish  the  real  estate  derived  from  the  sherifTs  deed 
from  the  other  estate  of  the  defendants,  and  because  the  estate 
was  looked  upon  as  a  &mily  patrimony,  in  which  the  family  ex- 
pected to  share.  They  aver  in  their  answer  that  the  account 
was  made  out  for  the  satisfaction  of  the  plaintiffs  and  the  family, 
and  to  show  that  further  demands  were  unreasonable,  and  that 
the  account  of  1809  was  retained  by  them,  as  a  private  memo- 
randum, until  February,  1814,  and  that  additions  were  made 
to  it  from  time  to  time  to  assist  in  the  gratuitous  disposition  of 
the  property  among  the  family.  These  explanations  were  given 
in  answer  to  interrogatories  specially  pointed  to  these  accounts, 
and  by  which  they  were  required  to  answer,  '*  whether  the  said 
aeoounts  were  not  nuide  out  in  the  usual  form  of  accounts.'' 

It  appears  to  me  that  the  explanation  is  consistent  with  the 
proof  applicable  to  those  accounts,  and  with  the  general  com- 
plaixion  of  the  entire  transactions  of  the  estate.  James  Birdsall, 
a  witness,  states  that  in  January,  1814,  the  defendants  Bichard 
Steere  and  Hark  Steere  entered  into  a  parol  agreement  in  rela- 
tion to  the  lands  so  purchased  at  the  sheriff's  sale,  with  their 
bvothera  Stephen  Steere,  jtm.,  and  the  plaintiff  Timothy  Steere. 
ThB  substance  of  the  agreement*  was  reduced  to  writing  at  the 
time  by  the  witness,  at  the  request  of  the  parties  to  it,  and  was 
approved  of  by  them.  That  agreement  was  considered  as  a 
final  settlement  of  all  questions  and  claims  in  respect  to  that 
property,  and  it  provided  for  a  distribution  of  what  remained 
of  tlie  estate  among  certain  of  the  children.  The  memorandum 
begins  with  these  words:  '*  Bichard  Steere  will  state  his  ac- 
connls  to  Hark,  Stephen,  and  Timothy  Steere;"  and  here  we 
hare  the  origin  of  the  publication  of  the  account  produced  by 
the  plaintiffi  as  evidence  of  the  trust.  The  account  was  sent  to 
Haxk  Steoe,  in  the  letter  of  Bichard  Steere,  of  the  twelfth  of 
Febmazy,  1814,  and  now  we  can  understand  the  meaning  of 
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tiiat  paxBgrapb  in  the  letter,  in  which  he  says:  ''I  send  the 
original  aooount  for  the  satiflfaction  of  Stephen  and  Timothy;** 
and  also  the  foroe  of  another  paragraph,  in  which  it  is  said: 
"  So  you  will  see  by  my  statement  that  you  will  pay  me,  and 
retain  one  hundred  and  ten  acres  on  the  south  side  of  the  way, 
to  pay  you  and  Stephen,  and  the  remainder  to  divide." 

This  account  and  letter  could  not  have  been  intended  as  a 
manifestation  or  declaration  of  a  trust  in  favor  of  the  testator. 
The  manner  in  which  it  arose  and  was  transmitted,  and  the  con- 
tents of  the  letter,  are  pretty  satisfaotoiy  proof  that  the  explan- 
ation given  of  the  account  in  the  answer  is  the  just  and  true 
explanation,  and  the  only  one  of  which  the  whole  transaction 
is  susceptible.     The  way  in  which  these  accounts  came  to  the 
knowledge  and  possession  of  the  plainti£b,  was  by  taking  copies 
of  the  originals  while  in  the  hands  of  the  defendant^  Mark 
Steere;  and  there  was  never  any  free  and  voluntary  delivery  for 
the  purpose  to  which  they  have  been  applied.    The  only  part 
of  the  letter  which  shows  that  the  defendants  considered  them- 
selves as  acting  in  the  purchase  and  management  of  the  estate 
as  trustees  for  their  father,  the  testator,  is  the  expression  that 
**  the  old  account  had  been  agreed  to  by  fiither."    This  prob- 
ably referred  to  the  account  of  1809;  and  though  a  loose  para- 
graph, it  would  be  difBcult  to  understand  it  in  any  other  sense 
than  as  an  adnussion  of  the  trust  sought  after,  if  it  was  not  ac- 
eompanied  with  any  other  paragraphs  in  the  same  letter  abso- 
lutely inconsistent  with  that  fact.    The  account  was  sent  only 
for  the  satisfaction  of  the  two  sons  (of  whom  the  plaantiif  Tim- 
othy was  one),  and  in  pursuance  of  an  agreement  to  distzibate 
the  surplus  property  among  the  children.    The  letter  says,  that 
after  Mark's  and  Stephen's  debts  were  satisfied,  the  remainder 
was  to  be  divided.     The  whole  letter  must  be  taken  together, 
and  one  expression  checked  and  balanced  by  another.     And 
when  we  take  into  consideration  the  manner  in  which  that  real 
estate  had  been  dealt  with  by  these  two  defendants  for  ten  years 
together,  under  the  eye,  and  with  the  approbation  of  their 
father,  the  notion  of  any  other  trust  than  that  founded  upon 
brotherly  good  will,  spontaneous  promises,  and  gratuitous  acta 
of  benevolence  to  the  family  at  large,  including  their  father  and 
all  his  other  children,  is  utterly  inadmissible.    We  have  con- 
veyances from  the  defendants  of  parts  of  the  estate,  between 
1809  and  1815,  to  strangers,  for  a  valuable  consideration,  and 
to  several  of  the  children  as  gifts,  and  all  these  acts  confinned 
by  the  testator. 

The  agreement  of  1814  was  partly  exeonted  by  the  defend* 
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anta,  and  the  seyenl  Tolnntaxy  transfexs  to  the  ohildren,  to  the 
amount  of  fiye  thousand  dollars  in  yalue,  are  decisive  proofs 
that  the  defendants  have  acted  according  to  their  original  sug* 
gestions  and  intentions  of  applying  the  surplus  property,  after 
their  indemnityy  to  the  benefit  of  the  family.  The  idea  of  a 
technical  trust,  binding  in  equity  in  favor  of  the  father,  was 
nerer  heard  of  in  the  family,  or  put  forward  by  any  branch  of 
it,  until  after  the  two  plaintifb,  Thomas  and  Timothy  Steere, 
had  obtained  from  Mark  Steere  copies  of  the  accounts  above 
referred  to.  I  cannot  easily  reconcile  this  claim  with  good 
fiuth,  after  the  agreement  of  1814,  and  the  extent  to  which  it 
had  been  carried  into  execution  by  the  defendants,  Richard  and 
Hark.  It  also  strikes  me,  eoDsidering  the  manner  in  which  the 
purehaee  had  been  received  and  treated  by  the  family  of  the 
testator,  from  the  time  it  was  made  down  to  the  testator's 
death,  and  the  many  gifts  and  conveyances  which  the  family 
have  been  content  to  receive  at  the  hands  of  the  defendants, 
thai  to  enforce  a  strict  trust,  with  all  the  legal  responsibilities 
attached  to  it,  according  to  the  dootrioe  of  the  bill,  would  be 
extremely  unjust  and  oppressive. 

A  question  has  been  raised,  whether  the  parol  evidence  given 
in  the  case  be  inadmissible  to  contradict  the  inference  drawn  by 
the  plaintiffs  from  the  accounts  and  the  letters.  If  the  written 
proof  was  dear  and  positive,  it  could  not  be  rebutted  by  parol 
proof;  but,  considering  the  loose  and  ambiguous  nature  of  it, 
I  am  inclined  to  think  the  parol  evidence  is  competent  in  sup- 
port of  the  sheriff's  deed,  and  to  explain  the  obscurity  of  the 
case,  by  showing  what  was  the  understanding  of  all  the  parties 
eoneemed.  In  Farster  v.  Hale,  parol  proof  *was  received  and 
taken  into  consideration  by  the  master  of  the  rolls  in  forming 
his  opinion;  and  in  Seddinglan  v.  BeddingUm^  3  Ridgw.  Cas.  in 
Irish  Parliament,  182,  parol  evidence  was  held  by  Lord  Clare 
to  be  admissible  to  support  a  deed  in  the  name  of  the  son,  but 
inadmissiUe  to  create  a  trust  against  it.  The  cases  of  Lamp^ 
luf^  V.  Lamplughj  and  of  Taylor  v.  Ihylor,  1  P.  Wms.  Ill,  aud 
1  Atk.  886,  were  referred  to  by  the  lord  chancellor  of  Ireland 
in  oonfinnation  of  this  principle.  The  parol  proof  in  this  case 
pats  an  end  to  all  pretension  of  a  trust  in  favor  of  the  testator, 
and  shows  that,  by  the  acknowledgment  of  the  testator  and  of 
all  the  family,  the  purchase  at  the  sheriff's  sale  was  absolute, 
withoat  any  trust  or  qualification  whatsoever,  and  that  none 
was  ever  heard  of  or  suggested  in  the  family,  until  about  the 
tame  that  the  testator  made  the  will,  giving  all  the  undisposed 
pari  of  the  estate  to  the  plaintiffs.    It  was  the  uniform  and  uni- 
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yersal  andeniBndixig  in  the  family,  for  ten  yaaxs,  that  the  prop- 
erty was  not  to  be  reconTejed  to  the  father,  but  was  to  be  held, 
in  the  first  phMse,  for  the  indemnity  of  the  two  parchaaers,  and 
then  it  was  sabmitted  to  their  discretion  and  jnstioe,  in  what 
manner  and  mode,  and  to  what  extent,  the  snrplos  ahonld  tw 
appropriated  to  the  wishes  and  wants  of  the  family.  I  am 
aware,  however,  of  the  dangerous  nature  of  such  proof,  and 
should  not  willingly  rest  upon  it  if  it  did  not  appear  to  conob- 
onite  the  reasonable  inferenoes  to  be  drawn  from  the  written 
testimony  in  the  case. 

I  do  not  perceive  any  ground  for  a  distinction  between  the 
case  of  the  estate  generally  and  the  Cole  and  Oloyer  lots.    If 
any  trust  exists  as  to  them,  distinct  from  what  is  attempted  to 
be  established  as  to  the  rest  of  the  estate,  it  is  a  trust  by  impli- 
cation or  operation  of  law,  and  such  a  trust  cannot  be  made  out 
but  by  showing  the  actual  payment  of  the  money  hj  the  cedui 
que  irvai^  or  an  actoal  loan  by  him  for  that  purpose,  and  in  this 
case  no  such  payment  or  loan  is  pretended.    The  mere  ehaige 
of  the  payment  to  the  third  person  who  sets  up  the  trust  will 
not  be  sufBicient,  and  an  actual  payment  or  an  actual  loan  of  the 
money  at  the  time,  and  not  subsequent  to  the  purchase,  is  in- 
dispensable: 2  Johns.  Ch.  409.     "  If  you  merely  employ  a  man 
by  parol,''  says  Mr.  Sugden,  ''  to  buy  an  estate  for  you,  although 
he  buy  it  accordingly,  yet  if  he  hold  himself  out  as  the  real  pur- 
chaser, and  no  part  of  the  purchase-money  was  paid  by  you,  you 
cannot  compel  him  to  convey  the  estate  to  you,  because  that 
would  be  directly  in  the  teeth  of  the  statute  of  frauds."    And  if 
the  entry  in  the  account  communicated  to  Mark  Steere  in  1814 
be  assented  to  as*  an  evidence  in  writing  of  a  trust,  it  is  no 
longer  the  case  of  a  resulting  trust,  but  rests  precisely  upon  the 
same  ground  with  the  general  trust  set  up  by  the  bill,  and  must 
partake  of  the  same  fate. 

I  am  accordingly  of  opinion  that  the  bill  cannot  be  sustained, 
because :  1 .  The  plaintiffs,  upon  their  own  showing  have  a  remedy 
at  law  for  the  land  possessed  by  the  defendant,  Richard  Steere, 
inasmuch  as  neither  the  sale  nor  the  sheriff's  deed  contained  any 
description  or  location  of  the  land  sold.  If,  however,  the 
plaintiff's,  or  the  testator  under  whom  they  hold,  may  be  eon* 
sidered  (and  I  think  he  may  justly),  as  having  waived  that  ob- 
jection, and  as  having  a£Srmed  the  sale  by  repeated  acts,  then, 
2.  The  plaintiffs  have  not  made  out  a  trust  sufficiently  dear  and 
certain  to  enable  this  court  to  act  upon  it,  and  to  talEe  the 
out  of  the  statute  of  frauds. 

Bill  dismissed  vrithout  costs. 
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Ghesterman  v.  Gardner. 

[S  Jamm.  Ob.  M4 

llBBAis  ov  OoTBiijm^JuBiSDiCTZOK.— Whatever  remedy  for  damagee 
eziate  under  oovenaatSp  ezpraas  or  iyaplied,  it  belongi  to  a  court  of  law, 
and  not  to  a  oonrt  of  eqni^. 

TmsAirfa  PoflSBSioir  KoTiCB.~The  posaeinon  of  a  tenant  is  notice  to  a 
pnrohaeer  of  the  reversion,  of  the  actual  interest  of  the  tenant,  and  of 
the  whole  extent  of  that  interest,  and  he  is  bound  to  admit  every  claim 
which  the  tenant  conld  enforce  against  the  vendor. 

JjusE  ow  MoBiOAOKD  Pwnfwiw— R«LIKF.  —Where  the  porohaser  of  a  mort- 
gage and  the  porchaaer  of  the  equity  of  redemption  unite  in  executing  a 
lease  to  a  tenant  for  a  term  of  years,  and  the  purchaser  of  the  mortgage 
sisigned  the  same  with  notice  of  the  term,  such  assignment  is  not  a  fraud, 
aa  to  the  tenant,  and  although  the  assignee  foreclosed,  and  the  term 
therein  merged  in  the  inheritance,  yet  as  the  tenant  became  the  pur- 
flhaawr  at  the  sale,  he  waived  any  right  he  may  have  had  to  relief  for 
dami^ea  sustained  by  the  loss  of  his  term. 

htacp  nr  I>bb>— Rsuxf. — ^The  fraud  in  a  deed  or  lease  sgainst  which  equity 
will  relieve,  means  the  fraud  at  the  time  of  the  execution  of  the  instru- 
ment^ and  not  a  fraud  in  subsequent  and  distinct  transaotiona. 

Box  in  equity  for  an  accounting  with  the  plaintiff  for  the 
fareach  of  the  covenant  for  qoiet  enjoyment  in  a  pertain  lease. 
The  case  appears  from  ihe  decree. 

WaUiM,  for  the  plaintiff. 

H,  W.  Warner,  contra. 

"Kjbkt,  Chancellor.  There  is  no  safbnent  ground  disclosed 
in  this  case  for  the  interference  of  the  court.  The  defendants 
leased  a  house  and  lot»  in  the  city  of  New  York,  to  the  plaintiff, 
for  nine  years,  for  the  sum  of  three  thousand  dollars,  which 
was  paid.  The  lease  contained  a  covenant  on  the  part  of  ihe 
defendant  for  quiet  enjoyment  during  the  term.  At  the  date 
of  the  lease,  the  defendmt,  W.  G.,  was  assignee  of  a  mortgage 
upon  the  premises,  and  the  defendant,  G.  O.,  was  assignee  of 
the  equity  of  redemption,  and  between  them  both  united  the 
title.  Pending  the  lease,  the  defendant,  W.  G.,  assigned  the 
i&ortgage  to  N.  Wells,  who  filed  a  bill  to  foreclose  the  equity 
of  redemption,  and  there  was  a  decree  of  foreclosure  and  sale, 
and  the  plaintiff  became  the  purchaser,  and  merged  his  term  in 
the  fee. 

1.  There  being  no  actual  eviction  or  ouster,  the  plaintiff  has 
no  remedy  at  hiw,  under  his  covenant  for  quiet  enjoyment. 
The  CMC  of  Waldrcn  v.  IbCarty,  3  Johns.  471,  is  in  point.  Nor 
he  have  any  remedy  in  this  court,  on  the  mere  ground  of  a 
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failure  of  title,  if  he  has  taken  no  covenants  to  secure  the  title, 
and  there  be  no  fraud  in  the  case.  The  cases  to  this  point  were 
referred  to  in  AbbaU  v.  Allen,  2  Johns.  Ch.  522,  523  [7  Am.  Dec. 
554],  and  they  appear  to  be  very  clear  and  explicit.  Whether 
there  be  any  implied  corenaiyis  in  the  lease  which  are  not  so 
inconsistent  with  the  express  covenant  for  quiet  enjojrment, 
but  that  they  may  exist  notwithstanding  the  express  covenant, 
I  have  not  thought  it  necessary  even  to  examine,  for  whi^tever 
remedy  for  damages  exists  under  covenants,  express  or  implied, 
belongs  to  a  court  of  law  and  not  to  this  court.  The  only  relief 
here,  on  the  ground  of  the  failure  of  title,  is  fraud.  Though 
fraud  be  charged  in  the  bill,  it  is  denied  in  the  answer,  and 
there  is  no  positive  proof  of  it,  and  it  is  left  to  be  inferred,  if 
inferred  at  all,  from  the  simple  fact  that  the  defendant,  W.  0.» 
did  afterwards  assign  the  mortgage  to  Wells,  and  that  Wells 
foreclosed  the  equity  of  redemption  of  G.  G. ,  who  was  unwilling 
or  unable  to  xedeem. 

But  I  do  not  think  that  the  mere  assignment  of  the  mortgage 
by  W.  G.  to  Wells,  was  of  itself  an  act  of  fraud  upon  the  plaint- 
iff. He  avers  in  his  answer  that  Wells  took  an  assignment  of 
the  mortgage  with  notice  of  the  lease,  and  that  fact  of  notice  is 
sufficiently  in  proof.  Wells  testifies  that  **  he  understood  from 
the  defendant,  W.  G.,  that  the  premises  were  leased  to  the 
plaintiff,  and  that  they  were  leased  either  by  the  defendant, 
W.  G.,  or  by  him  and  his  father,  G.  G.,  jointly,"  and  prior  to 
the  assignment  of  the  mortgage  to  Wells,  he  was,  with  his  part- 
ner, authorized  by  the  defendants  to  receive  the  rents  from  the 
plaintiff,  and  the  rent  payable  on  the  first  of  May,  1817,  waa 
received  by  his  partner  on  the  fifth  of  that  month,  and  a  receipt 
in  the  partnership  name  given.  After  this  it  lay  not  in  the 
mouth  of  Wells  to  deny  notice  of  the  term  when  he  became  an 
assignee  of  the  mortgage;  and  certainly  fraud  cannot  be  im- 
puted to  the  defendant  W.  G.  by  the  act  of  assignment.  It  is, 
besides,  a  rule  of  equity  that  the  possession  of  a  tenant  is  notice 
to  a  purchaser  of  the  reversion  of  the  actual  interest  of  the  ten* 
ant,  and  of  the  whole  extent  of  that  interest,  and  he  is  bound 
to  admit  every  claim  which  could  be  enforced  against  the  ven- 
dor: Daniels  v.  Davison,  16  Yes.  249. 

There  is  as  little  color  for  the  inference  of  fraud  in  the 
defendant  G.  G.,  in  suffering  the  equity  of  redemption  to  be 
foreclosed.  It  is  not  to  be  supposed  that,  because  he  waa  un- 
able to  redeem  a  mortgage,  and  because  he  had  no  just  defense 
to  make  to  the  bill  of  foreclosure,  that  he  thereby  meditated 
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f faad  in  fact  upon  the  plainti IF.  Bat  the  fraud  which  in  these 
caaea  ia  to  afbrd  rdief ,  means  fraud  at  the  time  of  the  execution 
of  the  deed  of  lease.  The  caaes  do  not  refer  to  subsequent  and 
diattnct  transactions,  -which  do  not  affect  or  impair  the  good 
faith  which  was  felt  and  intended  when  the  deed  was  executed. 

2.  The  plaintiff,  by  becoming  the  purchaser  at  the  master's 
sale,  and  merging  his  term  in  the  inheritance,  has  deprived  him- 
self of  all  remedy  for  any  alleged  failure  of  title,  for  it  has  be- 
come impossible  to  ascertain  tiie  damages  which  he  claims.  It 
is  in  proof  that  the  plaintiff  was  Tery  busy  at  the  sale  throwing 
doubts  and  difficulties  over  the  title,  and  that  he  intimated  that 
'*  whoever  bought  the  premises  must  expect  to  take  subject  to 
his  lease.*'  The  master  says  that  the  lot  was  sold  by  him,  free 
of  all  incumbrances,  and  not  subject  to  any  right  of  the  plaint- 
iff. Thia  was  no  doubt  the  formal  declaration  and  intention  of 
the  master,  but  have  we  not  just  reason  to  believe  that  the 
pUdntifTs  suggestions  and  pretensions  did  lessen  the  bids,  and 
that  he  is  now  enjoying,  in  a  greater  or  less  degree,  the  benefit 
of  his  lease,  and  the  value  of  his  own  previous  improvements  ? 
I  have  no  doubt  of  the  fact,  and  that  if  he  was  now  to  be  paid 
for  hia  improvements,  and  for  the  value  of  the  lease,  as  he  con- 
tends for,  he  would  be  receiving  from  the  defendants  an  uncon- 
scientious remuneration.  If  the  plaintiff  meant  to  rely  upon  his 
covenant,  and  to  seek  indemnity  from  the  defendants,  he  should 
not  have  voluntarily  speculated  at  the  sale  and  mingled  his  term 
and  the  inheritance  together,  and  thereby  rendered  it  impossible 
for  us  to  tell  what  damliges,  if  any,  he  has  sustained.  How  do 
we  know  that  he  would  have  been  evicted  when  Wells  purchased 
with  notice  of  his  term,  and  when  every  purchaser  at  the  mas- 
ter^a  sale,  according  to  the  doctrine  already  referred  to,  would 
have  taken  subject  to  the  like  notice,  and  when  as  a  matter  of 
fact  his  lease  was  publicly  known  ? 

Every  assignee  of  a  mortgagee,  with  notice  of  his  lease,  is 
bound  in  equify  by  that  lease  equally  with  him;  and  there  can 
be  no  doubt  that  Wells  could  not  have  evicted  the  plaintiff 
under  his  assignment  of  the  mortgage.  He  was  as  much  bound 
after  purchasing  with  notice  of  the  lease,  as  the  lessor  himself. 
He  could  not  have  disturbed  the  plaintiff,  and  if  he  had  become 
the  puichaser  at  the  master's  sale,  he  would  have  been  equally 
I  ound.  The  plaintiff  elected  to  purchase  himself,  and  certainly 
with  notice  of  his  own  lease,  and  with  his  own  declaration  that 
the  puiehase  was  subject  to  it.  He  comes,  therefore,  into  this 
ooort  without  any  color  ol  equity,  to  aak  for  indemnity  for  the 
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I988  of  his  lease.  He  purdiases  through  the  means  of  the 
decree  from  Wells,  the  assignee  of  W.  G.,  and  thus  the  plaintiif 
may  be  said  to  have  ToluntarOjr  accepted  and  paid  for  a  release 
of  the  inheritance  derived  from  his  own  lessor.  And  can  he 
now  come  upon  the  lessor  for  damages  for  that  salef  B7  be- 
coming a  party  to  the  sale,  he  has  waived  all  right  and  title  to 
relief. 

On  either  of  these  two  grounds,  therefore,  I  conclude  that  the 
bill  ought  to  be  dismissed. 

Bill  dismissed  without  costs. 


At  to  JQiiadiotftsn  in  caie  of  tend  in  a  doed,  mo  Taijfior  t.  Kkig^  8 
Deo.  746. 


Bat   V.  GODDINGTON. 

[S  Jonn.  Gr.  M.] 

Who  Z8  a  Boha  Fidb  Hounau—The  holder  of  negotiable  paper  frandn* 
lently  tnuiaferied  to  him,  will  not  be  deemed  to  have  a  good  title  there- 
to as  against  the  trae  gwner,  unless  it  was  received,  not  only  without 
notice,  bat  in  the  coarse  of  bosiness,  for  a  fair  and  valoable  oonsidem- 
tion  given  or  allowed  on  the  strength  of  that  identical  paper. 

NoTS  Given  vob  Covnsowxr  LiABnjrr.— Where  anagent^  having  received 
negotiable  notes  to  be  remitted  to  his  principal,  delivered  the  same  to  a 
third  person  as  secarity  for  certain  liabilities  on  accommodation  notes  of 
the  agent,  who  had  become  insolvent^  bat  on  whose  notes  the  third  per- 
son had  not  then  become  chargeable,  snch  person  was  held  liable  for  the 
amoont  of  the  notes,  althoagh  he  had  no  knowledge  of  tend,  inaamiich 
as  he  did  not  receive  them  in  the  coarse  of  business,  nor  in  payment  in 
whole  or  in  part  of  any  existing  debt»  nor  for  cash  or  properly  advaaoed, 
nor  debt  created,  nor  liability  incaxred  on  the  credit  of  the  notes. 

Bill  in  equity.  The  plaintiff  alleged  that,  being  owner  of  a 
certain  vessel,  he  employed  Randolph  &  Savage,  defendants 
and  partners,  to  sell  her  on  credit,  take  notes  therefor,  and 
transmit  the  same  to  him;  that  B.  &  S.  sold  the  vessel  for  three 
thousand  eight  hundred  and  seventy^five  dollars,  on  the  third  of 
June,  1819,  and  took  the  notes  of  the  purchasers  payable  in 
two,  three,  and  four  months;  some  of  them  being  made  payable 
to  and  indorsed  by  P.  Aymar  &  Co.,  and  the  others  by  J.  R. 
Stewart;  that  on  the  twelfth  of  June,  B.  ft  S.  delivered  these 
notes  so  indorsed  to  the  defendants,  J.  ft  I.  Coddington.  The 
defendants,  J.  ft  I.  Goddington,  alleged  that  they  reoeiYed  the 
notes  to  indemnify  themselves  for  indorsements  for  B.  ft  S.  on 
notes  -which  fell  due  after  the  twelfth  of  June,  1819,  and  which 
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defendants  were  eabaeqnenily  obliged  to  take  np,  to  the  amount 
of  seventeen  thousand  dollars.  The  answer  of  J.  ft  1. 0.  farther 
averred  that  they  had  no  knowledge  of  the  manner  in  which 
B.  ft  S.  came  by  the  notes,  and  belieyed  that  thej  were  ihd 
bona  fide  holders  thereof;  but  admitted  that,  at  the  time  de* 
fendants  so  reoeired  the  notes,  B.  ft  S.  had  stopped  payment; 
and  were  not  in  a  strict  legal  sense  indebted  to  them,  but  that 
they  were  under  large  gratuitous  responsibilities  for  B.  ft  S. 
J,  ft  I.  Coddington  had  disposed  of  the  notes  for  cash. 
The  cause  was  heard  on  the  pleadings. 

8.  Jones,  for  the  plaintiff. 

WeOs,  conira.  The  property  and  possession  of  negotiable 
bills  or  notes  are  inseparable.  They  might  be  transferred  even 
by  a  person  who  had  found  or  stolen  them.  Pledging  the  notes 
for  an  antecedent  debt  or  existing  responsibility  is  a  valid  con- 
sideration for  the  transfer,  if  a  consideration  is  required:  3 
Burr.  1516;  1  Id.  452;  1  Bos.  ft  P.  648;  5  Id.  170;  1  Id.  539;  13 
Mass.  105;  15  Id.  389. 

Enrr,  Chancellor.  It  is  admitted  that  Bandolph  and  Sayage' 
held  the  notea  belonging  to  the  plaintiff,  and  which  they  trans- 
ferred to  the  defendants,  J.  ft  I.  Coddington,  on  the  twelfth 
of  June,  1819,  as  agents  or  trustees  for  the  plaintiff,  and  that 
they  had  no  authority  to  pass  them  away.  It  was  a  gross  and 
fraudulent  abuse  of  trust  on  the  part  of  B.  ft  S.  The  only 
question  now  is,  whether  J.  ft  I.  C-  are  entitled,  under  the 
eircumstances  disclosed,  to  hold  the  notes,  and  retain  the 
amount  of  them  as  against  the  plaintiff. 

Negotiable  paper  can  be  assigned  or  transferred  by  an  agent 
or  factor,  or  by  any  other  person  fraudulently,  so  as  to  bind  the 
true  owner  as  against  the  holder,  provided  it  be  taken  in  the 
usual  course  of  trade,  and  for  a  fair  and  valuable  consideration, 
without  notice  of  the  fraud.  But  the  defendants  J.  ft  I.  C. 
hare  not  entitled  themselves  to  the  protection  of  holders  of  that 
deflcription.  The  notes  were  not  negotiated  to  them  in  the 
naiial  course  of  business  or  trade,  nor  in  payment  of  any  ante* 
cedent  and  existing  debt,  nor  for  cash  or  property  advanced, 
debt  created,  or  responsibility  incurred  on  the  strength  and 
<sredit  of  the  notes.  They  were  received  from  B.  ft  S.,  and 
after  they  had  stopped  payment,  and  had  become  insolvent 
wiihin  the  knowledge  of  J.  ft  I.  C,  and  were  seized  upon  by 
Hie  Coddingtons  as  tabula  in  nau/ragio  to  secure  themselves 
against  contingent  engagements  previously  made  for  B.  ft  S., 
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and  on  which  ihey  had  not  then  become  chaxgeable.  There  is 
no  caee  that  entitles  such  a  holder  to  the  paper  in  opposition 
to  the  title  of  the  tme  owner.  They  were  not  holders  for  a 
Yaluable  consideration  within  the  meaning  or  within  the  poliej 
of  the  law.  In  MiOer  t.  Bace,  1  Bunr.  452,  a  bank-note  was 
stolen,  and  came  to  the  hands  of  the  plaintiff,  and  he  was  held 
entitled  to  it. 

But  the  conrt  of  K.  B.  considered  bank-notes  as  cash,  which 
passed  as  monej  in  the  way  of  bnsinesB;  and  the  holder  in  that 
case  came  by  the  note  for  a  full  and  Taloable  consideration,  by 
giving  money  in  exchange  for  it,  in  the  usual  course  of  his  busi- 
ness, and  without  notice  of  the  robbeiy;  and  on  those  consid- 
erations, he  was  entitled  to  the  amount  of  the  note.  So,  in 
Grant  y.  Vaughan,  8  Burr.  1516;  1  Bl.  B.  785,  a  bill  of  exchange 
payable  to  the  bearer  was  lost,  and  the  finder  paid  it  to  a 
grocer  for  teas,  and  took  the  change.  There  the  conrt  laid 
stress  on  the  facts  that  the  holder  came  by  the  bill  bona  fide, 
and  in  the  course  of  trade,  and  for  a  full  and  fair  consideration, 
and  that,  though  he  and  the  real  owner  were  equally  innocent, 
yet  he  was  to  be  preferred,  for  the  sake  of  commerce  and  con- 
fidence  in  negotiable  paper.  Again,  in  Peacock  t.  Bhodes,  1 
Doug.  688,  a  bill  of  exchange,  with  a  blank  endorsement,  was 
stolen,  and  negotiated  to  a  person  who  took  it  in  the  way  of  his 
trade,  for  cloth  sold  and  cash  for  the  balance,  and  he  was  en- 
titled to  hold  it.  Lord  Mansfield  placed  reliance  on  the  cir- 
•cumstance  that  it  was  receiyed  in  the  course  of  trade.  It  was 
*'  by  reason  of  the  course  of  trade,  which  creates  a  property  in 
the  assignee  or  bearer,"  that  Holt,  0.  J.,  Anon.,  1  Salk.  126, 
held  that  the  owner  of  a  bank  bill  which  was  lost,  and  trans- 
ferred by  the  finder  to  0.,  for  a  valuable  consideration,  could 
not  maintain  an  action  against  C.  It  wUl  not  be  necessary  to 
go  further  in  support  of  the  principle  which  uniformly  perrsdes 
the  cases  upon  this  point,  and  I  shall  conclude  with  the  case  of 
CoUins  V.  Martin^  1  Bos.  &  P.  648,  in  which  it  was  decided  that 
if  bills  of  exchange,  indorsed  in  blank,  be  deposited  with  a 
banker,  to  be  received  when  due,  and  the  banker  raises  money 
-on  them  by  pledging  them  to  0.,  and  then  becomes  bankrupt, 
C.  could  not  be  sued  by  the  real  owner,  as  he  took  them  inno- 
cently, without  knowledge  of  the  previous  circumstances.  But 
it  is  to  be  observed  that  C.  there  advanced  money  to  the  banker 
on  the  credit  of  the  bills;  and  as  Chief  Justice  Eyre  observed 
in  that  case,  *'  If  it  can  be  proved  that  the  holder  gave  no  value 
for  the  bill,  then  indeed,  he  is  in  privity  with  the  first  holder. 
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«ad  a&cted  bj  all  that  will  affect  him/'  In  abort,  I  have  not 
been  able  to  diaoorer  a  oaae  in  whieh  the  holder  of  negotiable 
paper,  fraudulently  tranflfexred  to  him,  was  deemed  to  have  as 
good  a  title,  in  law  or  equity,  as  the  true  owner,  unless  he 
reoeiTed  it,  not  only  without  notice,  but  in  the  course  of  busi- 
iiees,  and  for  a  fair  and  raluable  consideration,  given  or 
allowed,  on  his  part,  on  the  strength  of  that  identical  paper. 
It  28  the  credit  given  to  the  paper,  and  the  consideration  b<ma 
fide  paid  on  receiving  it,  that  entitles  the  holder,  on  grounds  of 
commercial  policy,  to  such  eztraoxdinaiy  protection,  even  ia 
cases  of  the  most  palpable  fraud.  It  is  an  exception  to  the 
general  rule  of  law,  and  ought  not  to  be  carried  beyond  the 
necessity  that  created  it. 

I  shall,  accordingly,  declare  that  the  defendants,  J.  &  I. 
Coddington,  are  not  entitled  to  the  notes,  or  the  proceeds 
thereof,  as  against  the  plaintiff,  who  was  the  lawful  owner  of 
them  when  they  were  transferred  to  those  defendants,  inasmuch 
as  they  did  not  receive  the  notes  in  the  course  of  business,  nor 
in  payment,  in  whole  or  in  part,  of  any  then  existing  debt,  nor 
for  cash  or  property  advanced,  or  debt  created,  or  responsibil- 
ity incurred  on  the  credit  of  the  notes;  and  I  shall  direct  that 
it  be  referred  to  a  master  to  compute  the  amount  of  said  notes, 
with  interest  thereon,  from  the  times  they  were  respectively 
payable,  to  the  time  of  making  the  report;  and  that  all  the 
defendants  in  the  amended  bill,  or  some  or  one  of  them,  pay  to 
the  plaintiff  the  sum  that  shall  be  reported  as  the  amount  of  the 
said  notes,  with  interest,  as  aforesaid,  within  thirty  days  after 
the  master  shall  have  made  and  filed  his  report,  and  notice 
thereof,  and  of  this  decree,  or  that  the  plaintiff  may  have  exe« 
cation  therefor,  against  all  or  either  of  the  said  defendants, 
according  to  the  course  and  practice  of  this  court. 

And  it  is  further  ordered  that  the  defendants  B.  &  S.  pay 
to  the  plaintiff  his  entire  costs  of  this  suit  to  be  taxed,  including 
the  costs  of  the  original  bill,  and  that  the  plaintiff  give  credit 
upon  the  costs  so  to  be  taxed,  the  charges  and  commissions  due 
from  him  to  the  said  defendants,  B.  &  S.,  upon  the  sale  of 
the  vessel  in  the  pleadings  mentioned,  and  amounting  to 
ninety-six  dollars  and  eighty-seven  cents;  and  that  he  have  exe- 
eotion  for  the  balance  of  costs,  after  such  deduction,  against 
them,  the  said  B.  &  S.,  according  to  the  course  and  practice 
of  the  court.  And  it  is  further  ordered  that  no  costs  be  taxed 
or  allowed  to  the  plaintiff,  or  to  the  defendants,  J.  &  I.  C. ,  as 
against  each  other. 

I>ecree  aceordingly. 
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BoKA  TwE  Hou>iR»  Kbw  York  I>ocxBiirs.^-Tlie  dedtum  in  this  cise  Iim 
been  the  subject  of  mnch  oontroTeny,  and  iti  doctrine  hM  been  frequently 
critioiBed.  It  was  etated  in  the  leading  case  of  Swift  ▼•  Tysons  16  Peten,  1, 
that  the  position  of  the  New  York  oonrti  on  this  sabjeet  was  doabtfnl,  as 
their  dedsbns  had  flnctaated.  iS'i0|^  ▼•  T^fton  holds  that  a  person  receiving 
negotiable  paper  before  matoiity  for  a  pre-existing  debt»  is  a  bonaJkU  holder, 
and  is  unaffected  by  equities  of  the  previous  parties.  The  dedaion  in  the 
principal  case  was  affirmed  in  the  court  of  errors:  20  Johns.  637.  In  SiaOBer 
V.  McDonald,  6  Hill,  93,  more  than  twenty  years  subsequently,  it  was  ex- 
amined very  critically  by  Chancellor  Walwortii,  and  its  doctrine  affirmed.  It 
is  important  to  note  the  construction  given  to  the  decision,  which  is  thus 
stated  in  the  chancellor's  language.  He  says :  "  In  Coddmtflon  v.  Bay  [20  Johna 
637],  this  court  did  not»  so  far  as  I  have  been  able  to  discover,  run  oountar 
to  any  decision  which  had  ever  been  made  in  this  state,  or  in  England,  pvs> 
vious  to  that  time.  For  the  decision  admits  that  the  bona  fde  holder  of  ne- 
gotiable paper  who  has  received  it  for  a  tia/iia&2e  consideration,  without  notioe^ 
or  reasonable  ground  to  suspect  a  defect  in  the  title  of  the  person  tmoL  whom 
it  was  taken  in  the  usual  course  of  business  or  trade,  is  entitled  to  full  pro- 
tection. But  that  where  he  has  received  it  for  an  antecedent  debt^  either  as 
a  nominal  payment>  or  as  a  security  for  payment  without  giving  up  any  secu- 
rity for  such  debt»  which  he  previously  had,  or  paying  any  money,  or  givii^ 
any  new  consideration,  he  is  not  a  holder  of  a  note  for  a  vakuMe  oonaidetw 
ation,  so  as  to  give  him  any  equitable  right  to  detain  it  from  its  lawfol 
owner." 

An  examination  of  late  decisions  in  New  York  will  show  that  the  courts 
still  adhere  to  the  doctrine  here  laid  down.  In  Lavrmee  t.  CtuHk^  96  N. 
Y.  128,  it  is  held  that  a  party  receiving  a  note  void  by  roason  of  &aad  be» 
tween  the  original  parties,  for  a  precedent  debt  without  surrendering  or  re 
linquishing  any  security  or  right  in  respect  to  it»  is  not  a  6oMa  /UU  holder  of 
the  same.  The  court  say:  "  It  was  held  in  the  leading  case  in  this  state  of 
Coddmgton  ▼.  Bay^  5  Johns.  Ch.  54;  20  Johns.  637,  that  the  holder,  to  be 
protected  against  latent  equities,  must  have  parted  with  something  of  valne 
at  the  time  the  note  was  received,  in  money  or  property,  or  must  haye  in- 
curred some  responsibility,  or  relinquished  some  ri^t  on  the  faith  of  ik  Hue 
numerous  decisions  bearing  on  this  question  were  all  carefully  considered  in 
Farringtonv.  FranJfart  Bank,  24  Barb.  654." 

In  Weaver  v.  Barden,  49  N.  Y.  286^  the  same  doctrine  was  held,  and  the 
authority  of  the  principal  case  was  again  affirmed.  The  New  York  view  is  weU 
stated  by  the  oourt^  where  it  is  said:  '*Inthis  state  the  rule  has  been  applied 
to  the  transfer  of  bills  of  exchange  and  promissory  notes,  and  the  party  tak- 
ing them  in  payment  of  or  as  security  for  an  antecedent  debt^  when  no  new 
credit  is  given,  has  not  been  regarded  as  a  b<ma  fide  holder  for  valne  as 
against  third  persons  having  prior  equities,  but  the  decisions  have  not  been  in 
entire  harmony  with  those  of  the  supreme  court  of  the  United  States  and 
some  of  our  sister  states.  The  rule  as  applied  to  negotiable  instruments  in 
this  state  has  been  criticised  and  quarreled  with  by  individual  judges,  but 
whenever  it  has  come  directly  in  Judgment,  the  doctrine  as  first  aanmukoed 
in  Coddington  v.  Bay,  20  Johns.  637,  has  been  adhered  ta" 

The  doctrine  of  the  principal  case  is  followed  and  relied  on  in  later  cases; 
AOantie  Bank  v.  Franklin,  55  N.  Y.  236;  Barnard  v.  CangsbeO,  68  Id.  77; 
Moore  v.  Ryder,  65  Id.  438.  It  is  thus  seen  that  for  more  than  fifty  y\ 
the  New  York  courts  have  steadily  adhered  to  the  doctrine. 

The  courts  have  occasionally  given  such  a  definition  of  a  valuable 
ation,  as  to  take  a  case  out  of  the  rule*    In  Boyd  v.  CSmunimget  17  N.  Y.  101, 
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it  18  held  tbe  holder  is  deemed  to  give  a  ^nahle  oomnderation  where  he  takes 
a  tnmsfer  of  the  note  as  a  seonri^  for  a  jiidgmeiit>  and  disoontiniies  prooeed- 
ings  thereon.  So,  where  he  gives  up  a  note,  whether  of  a  debtor  or  of  a  third 
person,  or  any  other  secnrity:  Tcnnff$  v.  Lee,  12  N.  Y.  651;  Meada  ▼.  ifer- 
chaM  Bank,  25  Id.  14%  149;  JSraum  ▼.  LeafriU,  31  Id.  113;  Park  Bank  ▼. 
Watmm^  42  Id.  440;  Chrysler  ▼.  Bettois,  43  Id.  209;  or  where  the  transfer  is 
made  as  secnrity  for  an  advanoe  of  money  made  at  the  same  time :  Bank  of  New 
York  T.  Vamderhoni,  32  N.  Y.  563;  Beim<nU  Branch  Bank  t.  ffoge,  35  Id.  65, 

Genxral  Dooibine. — ^It  is  a  remarkable  fact  that  Chancellor  Kent,  3  Com. 
30^  says  that  notwithstanding  the  decision  in  Bay  y.  Coddington,  he  is  inclined 
to  ooncar  with  Story's  decision  in  Swjft  ▼.  Tyeon,  Th'e  consequence  is  that 
in  view  of  snch  weighty  authority,  the  majority  of  our  courts  follow  the  de- 
dsicn  of  Bwift  ▼.  Tymm,  and  differ  from  the  decisions  in  New  YoiIl  As 
for  example.  Bank  ^f  Molnle  t.  Hall,  6  Ala.  639;  Bridgeport  Bank  v.  Welch, 
29  Conn.  475;  WUUanu  ▼.  LiUU,  11  N.  H.  66;  Bkmchard  v.  Stevens,  3  Cush. 
ie2;  Woodrnt^'  BiXL,  116  Mass.  310;  mmmdman  v.  Hotaling,  40  Cal.  Ill; 
Palmer.  Bendey,  8 Id.  260;  BMnmm  v.  SmUh,  14  Id.  05;  Atkinson ▼.  Brooks, 
2$yt.  574;ihMM/;v.  SpkUer,  47  Id.  273;  Manning  y.  MdOlure,  36  lU.  490; 
BmA  T.  Peckard,  3  Hairing.  385;  Stevenson  ▼.  Heyland,  11  Minn.  198;  Boat- 
num*M  8av.  InstOuiion  ▼.  Holland,  38  Mo.  49;  Cobb  ▼.  Doyle,  7  B.  L  560;  Cttt- 
leas'  Bank  t.  GUman,  18  La.  An.  222;  Bank  ▼.  Chcunbers,  11  Rich.  S.  a 
657. 

In  Uaitland  y.  CiHtent^  Nai.  Bank,  40  Md.  540,  decided  in  1874,  this  point 
first  determined  by  that  court;  and  after  a  full  examination,  preference 
giTen  to  the  doctrine  of  <S^i0(/)l  Y.  l^son. 

The  ooorts,  howeyer,  of  Maine^  Ohio,  Pennsylvania,  and  Wisconsin,  favor 
the  doctrine  of  the  principal  case:  BramhaU  y.  Beckett,  31  Me*  205;  Bailey  y. 
SmMh,  14  Ohio  St  396;  Oarrard  y.  Pittsburgh  eU.  B.  B.,  29  Pa.  St.  154; 
Bowman  y.  Van  Kwren,  29  Wis.  209. 

In  some  cases  it  is  erroneously  conceiYed  that  the  decision  in  Holmes  y. 
SmUk,  16  Me.  177,  favored  tbe  view  held  in  Swift  v.  Tyson,  but  in  BramhcM 
▼.  Beckett,  mpra,  the  true  import  of  the  case  was  given,  and  the  doctrine  of 
Bay  Y.  Coddington  preferred. 

In  a  recent  case  in  Pennsylvania,  Bardsley  y.  Delp,  6  W.  N.  479,  decided 
Jaanary,  1879,  this  question  came  before  the  courts  and  it  was  held  that  a 
holder  of  a  note  taken  in  paymeni  of  an  antecedent  debt  is  a  holder  for  a 
valnabla  consideration.  A  distinction  is  thus  made  between  receiving  the 
Bote  in  payment,  and  as  collateral  security.  In  Pennsylvania,  as  in  other 
states,  a  person  receiving  a  note  as  a  collateral  security  is  not  regarded  as  a 
homa  JSde  holder:  Kirkjniriek  v.  Murhead,  16  Pa.  St  123.  This  rule  seems 
to  be  an  arbitrary  one,  and  the  late  Mr.  Bedfield  in  Leading  Cases  on  Bills 
aiid  Kotes,  in  a  note  to  Bay  v.  Coddington,  and  Swift  v.  Tyson,  labors  most  in- 
dnslrioasly  to  show  that  there  is,  in  fact  and  in  law,  no  distinction  whether 
the  note  be  given  as  collateral  or  as  payment  In  the  late  edition  of  Story 
on  Promissory  Notes  p.  263,  the  learned  editor,  also  argues  against  the  dis- 
tiDctaon.  He  says  "the  role  seems  to  be  arbitrary  that  treats  an  absolute 
payment  as  a  sufficient  consideration,  and  a  conditional  payment  as  insuffi- 


Daniels  says:  **  The  best  considered,  as  well  as  the  most  numeroosanthori- 
r^gsrd  the  creditor  who  receives  the  bill  or  note  of  a  third  party  from  his 
debtor  either  in  payment  of  or  as  collateral  security  for  his  debt^**  as  a  bona 
jSde  bolder  for  value:  1  Neg.  Instrs.  sec  184. 
Am.  Dbo.  Toii.  IX— 18 
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I^EWBURGH  Turnpike  Road  v.  Millsr. 

[<JOBin.aK.li01.j 

nrnnr  Fbjukcbism,  Ezglusivi  Right.— Where  one  hM  «  grant  of  « leny, 
roAd»  or  bridge,  with  the  exdiuuTe  right  of  taking  toll,  the  erectioii  of 
another  ferry,  road,  or  bridge^  so  near  it  as  materially  to  take  away  iU 
oottom,  is  a  nuisance  against  whioh  ft  court  of  eqnity  will  relieve  by 
injnnotion. 

Bill  in  equity  for  an  injunction.    The  decree  atates  the  oese. 

BetiB,  for  the  plaintiff. 

Slossan^  corUra. 

EsNT,  Chancellor.  This  is  a  suit  to  enjoin  the  defendants 
from  difltorbing  the  plainti£b  in  the  enjoyment  of  their  toll- 
gate  on  the  bridge  orer  the  Wallkill,  at  the  village  of  Montgom- 
ery, and  to  shut  up  the  private  road  and  bridge  designated  on 
one  of  the  maps  in  the  cause  by  the  letters,  B,  O,  J,  L,  M, 
N,E.  The  following  are  the  most  material  facts  in  the  ease: 
The  plaintiffs  were  incorporated  by  an  act  of  the  legislatare 
passed  the  twentietii  of  Ifaroh,  1801,  sess.  24^  ch.  86«  for  the 
purpose  of  making  *'a  good  and  sufficient  road  to  run  in  the 
nearest,  most  conyenient  and  direct  route,  as  far  as  ciream- 
stances  would  admit,  from  the  village  of  Newburgfa,  on  Hud- 
son's river,  to  Cohecton,  on  the  Delaware  river."  The  corpora- 
tion so  created  was  authorized  to  "enter  into  and  upon  any  land 
where  they  should  deem  it  proper  to  construct  the  said  xoad, 
and  to  lay  out  and  survey  such  tracts  or  routes  as  should  be 
deemed  most  practicable  for  making  a  good  and  sufficient  road 
between  the  places  aforesaid.'*  But  they  were  not  authorised 
''to  make  the  said  road  through  any  garden  without  the  ooneent 
of  the  owner,  if  such  garden  shall  be  cultivated  as  such  at  least 
ten  years  before  such  road  shall  be  laid  out."  And  as  soon  aa  the 
plaintiffs  should  have  "completed  the  bridge  over  the  WaUkill, 
where  the  said  road  should  pass  the  same,  it  should  be  lawful  for 
the  corporation  to  erect  a  gate  and  turnpike  upon  and  across  said 
bridge,  and  to  ask,  demand  and  receive  of,  and  from,  all  and 
every  person  and  persons  who  should  pass  over  and  use  the 
said  bridge,  one  half  of  the  tolls  and  duties,"  etc.;  "  provided, 
those  inhabitants  who  resided  within  five  miles  of  said  bridge, 
on  either  side,  should  be  allowed  to  compound  with  the  presi- 
dent and  directors  by  the  year,  for  passing  and  using  said 
bridge."  And  there  was  a  further  proviso,  "that  nothing  in  the 
act  should  be  construed  to  entitle  the  corporation  to  demand  toll 
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of y  or  from,  any  person  passing  to,  or  from^  pabUo  worship  on 
Sunday/'  eto.  And  it  was  fdrUier  proTided,  "that  if  any  j>er8on 
or  persons  should,  with  his  or  their  team  or  teams,  carriage  or 
horse,  torn  out  of  said  road  to  pass  any  or  either  of  the  gates, 
on  ground  adjacent  thereto,  and  again  enter  on  said  road,  har-* 
ing  passed  the  said  gate  or  gates  to  aToid  payment  of  the  toll 
due  by  the  act,  such  person  or  persons  should  forfeit  and  pay  a 
fine  not  exceeding  five  dollars,"  etc. 

In  pursuance  of  the  provisions  of  this  act,  a  turnpike  road 
was  duly  laid  out,  inspected  and  passed,  and  gates  erected,  in 
1804;  and  in  passing  through  the  village  of  Montgomery,  the 
road  crossed  the  Wallkill,  or  at  least  on  one  side  touched  the 
Wallkill,  at  or  very  near  the  spot  where  the  old  bridge  stood,  and 
where  the  road  had  crossed  it  for  nearly  a  half  a  century  before. 
The  turnpike  road  so  laid  out,  and  crossing  the  Wallkill,  is 
designated  in  the  map  above  referred  to  by  the  letters  D,  A, 
B,  E,  F.  The  road  so  laid  out  appears  to  have  been  judiciously 
located,  under  the  existing  circumstances  of  the  case,  in  1804, 
and  probably  to  the  satisfaction  and  the  best  accommodation 
of  the  public  at  that  time.  There  were  difficulties  and  obstruc- 
tions not  easily  to  have  been  surmounted,  in  carrying  the  road 
directly  on  from  the  place  on  the  map  designated  by  B  or  D, 
westerly  to  the  Wallkill;  and  the  shortening  the  distance  a  few 
lods  was  of  no  consequence  to  the  public.  A  supplementary 
act  was  passed  in  favor  of  the  plaintiffii  on  the  twenty-eighth  of 
Febmaiy,  1806,  sees.  29,  ch.  29,  and  before  any  new  bridge 
had  been  erected  by  the  plaintifls  over  the  Wallkill.  By  this 
afli,  the  plaintifls  were  authorized,  when  a  good  and  sufficient 
bridge  across  the  Keversink  riter  should  have  been  completed, 
to  j^ace  npon  and  across  such  bridge  a  gate  and  turnpike,  and 
to  ask  and  demand  one  half  of  the  toll  and  duties  allowed  to 
be  demanded  **  for  passing  a  gate  to  be  erected  on  the  bridge 
to  be  boili  over  the  Wallkill/*  The  plaintiffs,  in  consideration 
of  the  toll  to  be  taken  on  the  Keversink  bridge,  were  entitled 
to  demand  of  any  person  **  passing  the  gate  to  be  erected  on 
the  bridge  over  tiie  Wallkill  river,  when  the  same  is  built,  only 
one  half  the  toll  and  duties  allowed  to  be  demanded  by  the 
Iboner  act." 

U  is  to  be  observed  that  this  act  was  passed  about  two  years 
after  the  road  had  been  laid  out  nearly  as  it  now  stands  over 
tlia  Wallkill,  and  we  are  to  presume  that  loeation  was  well 
Icnown  to  the  legislature,  it  being  a  matter  of  public  notoriety; 
and  this  act  was  an  implied  recogn'tton  of  that  road,  for  the 
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purpose  of  the  bridge.  The  bridge  was  made  and  finished, 
and  a  toll-gate  established  upon  it,  in  1809,  and  from  that  time 
to  the  commencement  of  this  sait,  the  plaintiffs  hare  been  in 
the  exercise  of  the  right  to  the  bridge,  and  the  toll-gate  erected 
on  it.  In  1810,  the  inhabitants  of  the  village  of  Moere  incor- 
porated for  local  purposes,  and  in  1812,  the  trustees  of  the  Tillage 
laid  out,  into  streets  and  squares,  the  ground  north-west  of 
the  inhabited  part  of  the  village,  and  between  it  and  the  Wall- 
kill.  On  the  seventeenth  of  March,  1815,  sess.  38,  ch.  79, 
apother  act  was  passed  in  relation  to  the  plainti£b,  in  which  it 
was  made  "  lawful  for  the  president,  directors  and  company  to 
remove  the  toll-gate  from  off  the  bridge  at  the  village  of  Mont- 
gomery, and  to  ask,  deniand  and  receive,  at  and  from  all  persons 
passing  the  first  gate  west  thereof,  the  same  rate  of  toll  as  for 
twelve  and  a  half  miles  of  the  said  road."  A  similar  provision 
was  made  in  respect  to  the  gate  on  the  Neversink  bridge.  The 
plaintiffs  have  not  as  yet  availed  themselves  of  this  power  to 
remove  their  toll-gate  on  the  Wallkill  bridge,  and  to  increase 
their  rate  of  toll  at  another  gate;  but  in  respect  to  thai  bridge, 
they  have  continued  to  exercise  the  right  and  privileges  con- 
ferred by  the  former  statutes. 

About  the  time  of  the  passage  of  this  last  act,  Benjamin 
Sears  was  the  principal  owner  of  the  grounds  so  laid  out  by  the 
trustees,  to  the  north-west  of  the  village,  and  he  had  it  in  con- 
templation to  open  a  road  and  erect  a  free  bridge  over  the  Wall- 
kill,  at  the  place  where  the  road  and  bridge,  designated  in  the 
case  as  Fowler's  bridge,  have  been  since  made.  There  can  be 
no  doubt  that  the  object  of  Mr.  Sears  was  to  increase  the  value, 
and  to  make  better  sales  of  the  lots  and  grounds  so  lying  to 
the  north-west  of  the  village.  After  his  death  his  intentions, 
which  had  been  partly  executed  by  him,  were  carried  into  full 
effect  by  Francis  Fowler,  with  the  countenance  and  assistance 
of  the  defendants  and  others;  and  about  three  or  four  years 
ago  the  bridge  complained  of  was  built.  Fowler  obtained  a 
grant  from  the  defendants,  who  are  trustees  of  the  Qermaa 
church,  on  the  second  of  February,  1818,  for  a  strip  of  land 
three  rods  wide,  from  the  bridge  built  by  him,  westerly,  to  the 
turnpike  road  of  the  plaintiffs,  and  the  grant  was  made  ex- 
pressly for  the  purpose  of  a  public  road.  The  words  of  the 
grant  were,  "  to  use  and  occupy  the  same  as  a  public  highway, 
and  not  otherwise."  In  May,  1818,  the  new  road,  so  laid  oat, 
was  declared  by  the  commissioners  of.  the  highways  of  th« 
town  of  Montgomery,  upon  due  application  by  twelve  froo* 
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holdeiSy  to  be  a  public  highway.  But  on  appeal  to  three  judgea 
of  the  ooort  of  common  pleas,  according  to  the  proyisiona  of 
the  highway  act,  the  premises  were  inspected,  and  the  allega- 
tions and  proofs  of  the  parties  in  interest  heard,  and  the  road 
declared  to  be  unnecessary  and  inexpedient,  and  the  order  of 
the  commissionerB  was  annulled.  Upon  these  facts,  connected 
with  a  number  of  circumstances  in  proof  (which  do  not  mate- 
rially effect  the  question  of  right  or  of  remedy),  the  subject  for 
consideration  and  decision  is,  whether  the  plaintiffs  are  not  un- 
lawfully disturbed  in  the  enjoyment  of  their  toll  bridge;  and 
whether  it  be  not  a  case  calling  for  the  interposition  of  this 
court,  I  shall  lay  out  of  view,  as  altogether  inapplicable  to  the 
question  or  right,  how  far  the  new  road  and  bridge  have  an  in- 
fluence upon  the  property  within  their  vicinity,  and  how  far  the 
extension  of  the  village  in  that  direction  may  be  accelerated  or 
retarded  by  the  continuance  or  removal  of  the  new  bridge.  If 
the  road  of  the  plaintiffs  was  laid  out  across  the  Wallkill,  at 
the  place  where  their  bridge  now  stands,  within  the  intent  and 
meaning  of  the  acts  by  which  they  were  authorized  to  establish 
a  road  and  toll-bridge,  then  the  plaintiffs  are  in  the  enjoyment 
of  a  franchise,  or  statute  privilege,  of  which  they  cannot  be  di- 
vested by  such  considerations. 

Nor  can  the  state  or  condition  of  either  bridge  be  a  matter  of 
any  moment  in  the  decision  of  this  case,  unless,  indeed,  the 
bridge  of  the  plaintiffs  was  so  far  out  of  repair  as  not  to  afford 
a  psiwflge  with  ordinary  convenience  and  safety.  The  evidence, 
however,  does  not  warrant  any  such  conclusion;  and  the  statute 
of  the  tenth  of  April,  1813,  sess.  86,  ch.  91,  affords  a  prompt 
and  effectual  remedy,  if  the  case  existed.  It  is  enacted  by  the 
ataiote  last  referred,  that  the  commissioners  for  inspecting  turn- 
pike roads,  whenever  complaint  is  made  to  them  that  any  turn- 
pike road  is  out  of  rejuur  (and  the  bridge  in  question  is  to  be 
taken  as  part  of  that  road),  shall  examine  the  road;  and  if  they 
difloover  the  road  not  to  be  in  good  repair,  **  or  shall  find  any 
of  the  gates  placed  in  situations  contrary  to  law,"  they  shall 
give  notice  to  the  company  of  such  defect  or  default;  and  if 
th^  do  not  immediately  repair  the  defect,  remove  the  gate,  or 
throw  open  the  gate  as  the  case  may  require,  they  are  subjected 
to  prosecution  and  i>enalt7.  It  must  be  admitted,  upon  the 
view  of  this  case,  that  the  plaintiffs  are  in  possession  of  a  fran- 
ehise  granted  by  statute,  and  that  the  title  to  it  has  not  been 
duly  questioned;  and  the  only  inquiry  is,  whether  the  new  road 
and  bridge  be  not  a  disturbance  of  it  by  hindering  or  disquiet- 
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|ng  the  plaintiffs  in  the  regulAr  and  'lawful  enjojmtmt  of  iHeir 
toU. 

The  bridge  of  the  plaintiffB  is  part  of  their  road,  and  the  gate 
npon  that  bridge  is  entitled  to  equal  protection  with  any  gate 
upon  their  road.  Considering  the  prozimily  of  the  new  bridge, 
and  the  facility  that  erery  traveler  has,  by  means  of  that  bridge 
and  the  road  connected  with  it,  to  shun  the  plaintiffs'  gate, 
which  he  would  otherwise  be  obliged  to  pass,  I  cannot  doubt 
for  a  moment  that  the  new  bridge  is  a  direct  and  immediate 
disturbance  of  the  plaintiffs  in  the  enjoyment  of  their  priTilege, 
The  quo  animo  is  not  an  essential  inquiry  in  the  case.  What- 
ever may  have  been  the  intention  of  the  defendants,  the  new 
road  and  bridge  do  directly  and  materially  impair  the  use  and 
value  of  tbe  plaintiff  *s  franchise.  It  is  a  case,  therefore,  proper 
for  the  special  interference  of  this  court  to  relieve  the  plaintifii 
from  a  greater  evil,  or  the  necessity  of  incessant  litigation  with 
travelers.  They  bring  themselves  within  the  case  of  the  Croian 
Turnpike  Company  v.  Byder,  1  Johns.  Ch.  611,  and  are  entitled, 
within  the  doctrine  of  that  case,  to  be  quieted  in  the  enjoyment 
of  their  right. 

There  is  some  little  difference  between  the  parties  as  to  die- 
tances  in  respect  to  the  two  roads;  but  the  difference  is  so  in* 
considerable  as  to  become  perfectly  immaterial.  Whether  ihe 
road  be  not  shortened  at  all,  or  from  two  to  fourteen  chains,  in 
a  distance  of  about  three  fourths  of  a  mile,  cannot  alter  the 
rights  of  the  parties.  The  distance  may  be  lessened  a  few  rods 
by  the  new  road,  but  the  proximity  of  the  new  road,  and  the 
proximity  of  the  two  bridges  is  so  close  and  striking  as  to  ren- 
der the  same  a  most  palpable  and  iuunediate  annoyance  and  in- 
terruption to  the  enjoyment  of  the  plaintiffs'  toll-bridge.  The 
new  road,  by  its  termini  and  its  vicinity,  creates  a  competition 
most  injurious  to  tbe  statute  franchise,  and  becomes  what  is 
deemed  in  law  in  respect  to  such  franchise,  a  nuisance. 

It  was  observed  in  the  case  of  Ogden  v.  CHbbons,  4  Johns.  Ch. 
150, 160,  and  shown  to  be  a  principle  of  the  common  law,  that 
if  one  had  a  ferry  by  prescription,  and  another  erected  a  feny 
so  near  it  as  to  draw  away  its  custom,  it  was  a  nuisance,  for 
which  tbe  injured  party  had  his  remedy  by  action.  The  same 
law  and  remedy  were  applied  to  the  case  of  a  fair  or  market,  in 
which  an  individual  had  a  freehold  interest,  if  another  flair  or 
market  was  erected  or  used  withiti  its  vicinity.  The  same  doe- 
trine  applies  to  any  exclusive  privilege  created  by  statute;  all 
bucb  privileges  come  within  the  equity  and  reason  of  the  princi- 
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pie;  no  xiwdl  xoad,  bridge^  feixy^  or  other  establiahment  of  a 
Bunilar  kind,  and  for  like  pniposes,  can  be  tolerated  bo  near  to 
the  other  as  mateiiaUj  to  affeot  or  take  away  its  oastonu  It 
operates  as  a  fraud  upon  the  grant,  and  goes  to  defeat  it.  The 
consideration  by  which  indiyiduals  are  invited  to  expend  money 
upon  great,  and  expensive,  and  hazardous  public  works,  as 
roads  and  bridges,  and  to  become  bound  to  keep  them  in  con- 
atant  and  good  repair,  is  the  grant  of  a  right  to  exclusive  toll« 
This  right,  thus  purchased  for  a  valuable  consideration,  cannot 
be  taken  away  by  direct  or  indirect  means  devised  for  the  pur^ 
pose,  both  of  which  are  equally  unlawful. 

But  it  has  been  contended  that  the  plaintiffs  were  bound  by 
the  act  of  1815  to  remove  their  gate  from  the  Wallkill  bridge. 
The  words  of  the  act  are,  "  that  it  shall  and  may  be  lawful "  for 
the  president,  directors  and  company  to  remove  the  toll-gate, 
etc.,  and  to  demand  an  increased  rate  of  toll  at  the  first  west 
gate  thereof.  These  words  were  applied  to  the  directors  of  a 
private  company,  and  the  better  construction  is  that  it  was  in- 
tended as  a  matter  of  accommodation  to  the  plaintiffs  to  aUow 
them  to  remove  one  gate  and  increase  their  rate  of  toll  at  an- 
other. The  increase  of  the  toll  was  intended  as  a  compensation 
for  the  removal  of  the  gate;  but  the  statute  seems  to  have  in- 
tended to  leave  it  to  their  discretion  whether  or  not  they  would 
avail  themselves  of  the  permission.  A  peremptory  and  impera- 
tive interference  of  that  kind  with  vested  private  right  is  not  to 
be  inferred  when  it  is  not  expressly  declared.  Until  the  plaint- 
iffs have  accepted  of  the  modification  proposed,  either  by  voh 
nntarily  removing  the  gate  from  the  bridge,  or  by  demanding 
the  increased  toU  at  the  next  gate,  all  their  former  rights  are -to 
be  deemed  unimpaired,  and  as  continuing  in  full  force.  Lord 
Hardwicke  obeerved,  in  Stamper  v.  MiOer,  8  Atk.  .212,  that  the 
-words  shall  or.  may,  when  applied  to  private  trusts,  leave  ah 
election  to  the  trustees^  which  is  not  the  case  when  the  words 
are  used  in  acts  of  parliament.  And  in  respect  to  statutes,  thie 
role  of  construction  seems  t6  be  that  the  word  may  means  must, 
or  shall,  only  in  cases  where  the  public  interests  and  rights  are 
concerned,  and  where  the  public  or  third  persons  have  a  clidm 
dejvre,  that  the  power  should  be  exercised.  Thus  it  was  held 
m  Alderman  BtackwdTs  c<ue,  1  Yem.  152,  that  the  chuicellor 
-was  bound  to  grant  a  commission  of  bankruptcy,  on  due  at)pll- 
cstttion  and.proof ,  though  the  words  of  the  statute  were  that  he 
may  giant. 

The  erectors  had  an  interest  in  the  application  of  the  power^» 
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So  in  the  case  of  the  King  v.  Barlow,  as  it  is  reported  in  Sal- 
keld  (for  in  Cartb^v  the  distinction  is  not  noticed),  the  K.  B. 
construed  the  words  ''shall"  and  "may*'  as  being  mandatoir 
"where  the  statute  directs  the  doing  of  a  thing  for  the  sake  of 
justice  or  the  public  good."  In  that  case,  2  Salk.  609;  CartL. 
293,  the  church  wardens  were  indicted  for  not  making  a  rate  or 
assessment  under  the  statute  of  14  Car.  11.,  c.  12,  s.  18,  for  the 
reimbursement  of  some  constables.  The  statute  said,  thej 
''shall  have  power  and  authoriiy  to  make  a  rate,"  and  the 
statute  was  construed  to  be  peremptory,  and  the  constables  bad 
an  interest  in  the  exercise  of  the  power.  The  court  obeerred  in 
that  case  that  the  Stat,  of  23  H.  YI.,  said  that  the  sheriff  may 
take  bail,  which  was  construed,  he  shall.  A  similar  decision 
was  made  in  the  case  of  the  King  y.  InhabitanU  of  Derby,  Skin- 
ner, 370,  where  it  was  said  that  may,  in  the  case  of  a  public 
officer,  was  tantamount  to  shall.  The  illustration  in  one  of 
those  cases,  taken  from  the  statute  of  23  Hen.  YI.,  was  rather 
unfortunate,  for  the  words  of  that  statute  were  imperative.  The 
sheriff  "shall  let  out  of  prison,  etc.,  on  reasonable  soretiefi," 
etc.  But  the  principle  to  be  deduced  from  the  cases  is,  that 
whenever  an  act  to  be  done  undc^  a  statute  is  to  be  done  by  a 
public  officer,  and  concerns  the  public  interest,  or  the  rights  of 
third  persons,  which  require  the  performance  of  the  act,  then  it 
becomes  a  duty  in  the  officer  to  do  it.  But  that  doctrine  has 
no  necessary  application  to  a  case  like  the  present,  where  tbe 
power  is  conferred  on  trustees  upon  their  own  application,  as  it 
is  to  be  presumed,  and  who  are  not  public  officers,  and  where 
neither  the  public  nor  third  persons  have  any  rights,  directly  or 
indirectly,  concerned  in  the  case.  This  is  more  like  the  case 
mentioned  by  Lord  Hardwicke,  of  a  power  conferred  upon 
trustees  for  purposes  of  a  private  or  personal  nature,  and  at  any 
rate,  until  the  plaintiffs  either  voluntarily  relinquish  their  gate 
upon  the  bridge,  or  are  duly  convicted  by  the  judgment  of  a 
court  of  law  of  usurping  or  unlawfully  holding  that  particular 
privilege  or  franchise  (and  such  a  jurisdiction  does  not  belong 
to  this  court),  I  shall  deem  myself  bound  to  regard  them  as  in 
the  lawful  exercise  of  a  right. 

The  decision  of  the  judges  of  the  court  of  common  pleas  is 
very  material,  not  indeed  in  respect  to  the  rights  of  the  plaint- 
iffs, which  it  was  not  in  the  power  of  the  commissionem  of 
highways  to  affect  or  impair,  but  in  respect  to  the  justice  and 
equity  of  the  case.  The  judges,  upon  appeal,  had  a  view  of  the 
ground,  and  heard  the  allegations  and  proofs  of  the  parties,  and 
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they  adjudged  that  the  new  road  and  bridge  were  nnneoeesary 
and  inexpedient.  This  decision  is  eyidence  of  the  unreasonable- 
ness of  the  disturbance  of  which  the  plaintiffs  complain.  They 
are  now  contending  against  a  priyate  road  which  not  only 
greatly  annoys  them  in  the  quiet  enjoyment  of  their  privilege, 
conferred  for  beneficial  purposes  and  purchased  for  a  valuable 
consideration,  but  which  has  been  judicially  declared  to  be  un- 
necessary and  inexpedient. 

The  plaintiffs  are  accordingly  entitled  to  a  perpetual  injunc- 
tion against  the  use  of  the  road  and  bridge  opened  by  the  aid 
of  the  defendants.  The  trustees  of  the  German  church  are  en- 
titled to  the  land  which  was  granted  by  them  to  Fowler,  for  the 
condition  of  the  grant  has  failed,  and  the  title  reverts  back  to 
them,  and  they  ought  to  reclaim  that  land  from  the  unwarrant- 
able use  to  which  it  has  been  applied. 

With  respect  to  the  damages  claimed  by  the  plaintiffs,  for  the 
loss  of  toll,  and  with  respect  to  the  question  of  costs,  the  act  of 
1815  is  entitled  to  consideration,  as  having  an  influence  upon 
those  questions.  I  can  easily  suppose  that  the  defendants  acted 
under  a  misapprehension  of  right,  when  they  lent  assistance  to 
Fowler,  in  the  erection  of  the  bridge,  and  made  a  grant  to  him 
of  the  road  west  of  the  Wallkill;  and  I  think  that  the  act  of  1816 
ndsed  a  fair  presumption,  that  the  plaintiffs  intended  to  avail 
themselves  speedily  of  the  permission  thereby  granted.  If  it 
had  not  been  their  intention,  it  is  difficult  to  perceive  a  motive 
for  passing  the  act,  for  I  have  no  doubt  it  was  passed  upon  their 
suggestion.  The  plaintiffs  since  that  time  have  not  paid  very 
vigilant  attention  to  their  bridge,  and  this  must  have  strength- 
ened the  presumption.  Nor  does  it  appear  that  the  plaintiffs 
made  any  objection  to  Fowler's  bridge,  while  it  was  building,  or 
gave  any  notice  of  their  intention  to  oppose  the  use  of  it. 

Under  all  these  circumstances  I  am  not  inclined  to  make  the 
defendants  responsible  for  the  loss  of  toll  occasioned  by  the  use 
€xf  Fowler's  bridge.  They  have  disclaimed  all  concern  in  the 
act  of  opening  the  road,  after  it  had  been  dosed  by  the  plaintiffs. 
The  damages  must  be  very  uncertain,  and  everything  that  was 
said  on  that  subject  by  the  witnesses  was  mere  guess  and  con- 
jeetore.  I  do  not  think  the  plaintiffs  have  laid  a  strong  f oimda- 
taon  for  the  assistance  of  this  court,  in  respect  to  damages,  or 
ahown  any  reasonable  data,  by  which  they  might  be  accurately 
or  safely  assessed.  The  defendants  have,  likewise,  shown  too 
maeh  color  of  excuse,  for  the  assistance  they  afforded  to  Fowler, 
and  the  p^it%f.iffa  have  been  too  inattentive  spectators,  of  the 
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fonnalion  of  the  bridge  and  road,  during  the  loi^  time  that  the 
business  was  going  on,  to  justify  one  in  punishing  the  defen 
dants  with  the  costs  of  this  suit. 

The  following  decree  was  entered:  '*  It  is  declared  that  the 
plaintiffs  are  in  lawful  possession  of  the  gate  and  tumpiks, 
( erected  upon  the  bridge  oyer  the  WalUdll,  and  in  the  pleadings 
mentioned,  and  are  entitled  to  the  ezdusiTe  enjoyment  of  the 
toll  for  passing  the  said  bridge,  giyen  to  them  by  the  acts  in  the 
pleadings  referred  to,  of  the  twentieth  of  March,  1801,  and  of 
the  twenty^ighth  of  February,  1806;  and  that  the  permission 
given  to  the  plaintiffs  by  the  act  of  the  seyenteenth  of  March, 
1816,  also  in  the  pleadings  mentioned,  to  remoye  the  toU-gate 
from  the  said  bridge,  was  not  intended  to  be  compulsory  upon 
tbem  to  remoye  the  said  toll-gate,  n(x  to  impait  their  preyious 
right  to  ask,  demand,  and  receive  toll  at  the  said  bridge  nntfl 
they  should,  by  their  own  yoluntaxy  act  and  consent,  have  le- 
moyed  the  said  toll-gate.  And  it  is  further  declared  thai  the 
erection  of  the  bridge,  denominated  in  the  pleadings  and  proofe 
fowler's  bridge,  and  the  opening,  of  the  road  therefrom,  west 
of  the  WalUdll,  and  leading  to  the  turnpike  road  of  the  plaintifb, 
enables  persons  traveling  upon  the  road  of  the  plaintiffs  to 
avoid  the  toll-gate,  and  to  re-enter  upon  the  road  within  a 
shorter  distance  than  a  mile  from  the  place  at  which  they  had 
quitted  it,  and  consequently  the  said  bridge,  denominated 
Fowler's  bridge,  and  the  road  leading  therefrom  as  aforesaid, 
•are  an  unjustifiable  and  unlawful  interruption  and  diBturbanee 
of  the  plaintiffis  in  the  enjoyment  of  their  statute  right  and 
privilege  to  demand  and  receive  toU  as  aforesaid. 
:  And  it  is  further  declared  that  the  defendants,  by  having 
afforded  aid  towards  building  Fowler's -bridge,  and  such  of 
them  as  were  trustees  of  the  Beformed  German  church,  bj 
thaving  granted  land  for  the  sole  purpose  of  the  said  road,  have 
<been  and  are  still  contributing  to  the  said  injury  of  the  plaint^ 
,iff8.  It  is  thereupon  ordered,  etc.,  that  the  defendants,  and 
all  persons  by,  from  or  under  them,  .be  enjoined,  so  long  as  the 
plaintiffs  shall  continue  the  toll-gate  on  their  bridge  as  afore- 
said, from  using,  or  suffering  or  permitting  to  be  used,  as  a 
road  for  public  use  or  travel.  Fowler's  bridge  aforesaid,  or  the 
•road  therefrom  west  of  the  Wallkill,  and  leading  to  and  from 
the  said  turnpike  road  over  and  belonging  to  the  trustees  (rf  the 
German  Beformed  church,  and  which  land  hath  reverted  to 
them  upon,  failure,  of  the  condition  upoi^  which  the.  same  was 
gtaubed  by  them  to  Francis  Fowler*    And  itia  further  ozderedy 
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ete.,  thai  the;  laid  road  last  mentioned  be  forthwith,  np6n  serv^ 
lee  of  a  oopy  of  this  decree  upon  the  tsaid  trosteee,  by  them 
closed  up  so  far  as  to  hinder  persons  trayeling  upon  the  turn- 
pike road  of  the  plaintiffs,  from  using  the  same  and  Fowler's 
bridge  connected  therewith,  to  the  avoidance  of  the  toll-gate 
aforesaid,  on  the  bridge  of  the  plaintiffs.  But  inasmuch  as  it 
doea  not  appear  that  the  defendants  acted  with  any  fraudulent 
or  malicious  intent  to  injure  the  plaintiffs,  in  the  lawful  enjoy- 
ment of  their  rights,  but  rather  from  a  misapprehension  of  their 
own  rights  in  ihat  respect.  And  inasmuch  as  the  act  of  the 
asTenteenth  of  March,  1815,  afforded  a  reasonable  presumption. 
that  the  plaintiffs  intended,  in  due  season,  to  avail  themselves 
of  the  permission  thereby  granted  to  them  (for  otherwise  that, 
permission  was  granted  without  any  notice),  and  as  the  plaint- 
iffii  do  Jiot  appear  to  have  made  any  objection  or  opposition  to 
tbe  new  bridge  and  road,  during  the  period  the  same  were 
making,  it  is  thereupon  further  declared  that  the  plaintiffs  have^ 
not  shown  sufficient  ground  for  the  equitable  interposition  of 
this  court,  to  charge  the  defendants  with  the  uncertain  damages^ 
which  the  plaintiff  may  have  sustained  in  the  loss  of  toll,  or  to 
duuge  them  with  the  oosts  of  this  suit.  It  is  thereupon  further 
ordered,  etc.,  that  no  costs  of  this  suit  be  allowed  to  either 
party,  as  against  the  other/' 


In  tlM  ecMniMl  omo  <rf  OhaiHn  JKmt  Bridgt  v.  Warrm  Bridge,  1 1  Petonv 
11,  this  wibJMi  WW  elabontoly  oonsidered,  and  it  wm  held  thst  it  wm  lak 
tbs  pow«r  of  t^  l<igiiT»tine  to  gnuit  a  right  to  establish  a  ferry,  even  thoo^ 
si  interfered  with  a  frmoohiM  of  the  same  kind  previously  granted.  Mr.  Just-;. 
iee  Story,  in  hie  diasent&ig  opinion,  notioes  the  prinoipal  case,  and  cites  the 
langnage  of  tho  opinion  with  approval. 

The  nmaik  of  the  ohanoellor  that  for  the  aooompliahnient  of  the  objeotv 
of  a  grsnt^  the  word  "may"  in  a  statate  may  be  taken  as  "shall,'*  is  ap- 
proved in  Jiamm  v.  Feamon,  9  How.  269;  and  also  in  £htpervUar§  v.  UfUUd 
Ataie%  4  WalL  448. 

B^LamffT.MerriU,lAm.Dea.1i)0. 


Fanning  v.  Dunham. 

[6  JcfWn,  OH.  192.] 

UiainET  TAsnre  ComiiaBioN.— A  part^  gave  another  his  promissory  notes,. 
TCoeiving  those  of  the  latter  to  the  same  amount  in  ezohange,  and  a  OQm»' 
mission  of  two  and  a  half  per  cent.,  which  was  in  excess  of  the  legal  in* 
terest,  for  the  time  the  notes  had  to  ran.    The  transaotion  was  held  to 
bensorioQS. 
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Bjnjxr  Against  Usubioub  Sboubitt. — When  tho  lender  on  m  nsuioiia  oon- 
tnct  seeks  the  aid  of  eqaity  to  enf oroe  the  contract,  and  the  boRover 
pleads  and  proves  nsnry,  the  secnrity  will  be  dedared  Toid,  and  ordered 
to  be  given  up  and  cancelled.  But  where  there  has  been  a  judgment  at 
law  in  favor  of  the  lender,  and  the  boirower  files  his  bill  for  relid^  againal 
the  judgment,  he  most  offer  to  pay  the  principal  and  interest  lawfullj 
dne. 

Bill  and  supplemental  bill  in  equity,  stating  that  on  the 
twenty-sixth  of  October,  1811,  the  plaintiff  and  defendant, 
who,  prior  thereto,  had  dealings  in  the  exchange  of  promissory 
notes,  entered  into  a  written  agreement  reciting,  in  considera- 
tion of  defendant's  promissory  notes  in  exchange,  advanced  to 
plaintiff  to  the  amount  of  one  hundred  and  eighty-eight  thousand 
four  huudred  and  sixty-four  dollars  and  eighty-eight  cents,  on 
which  defendant  was  entitled  to  a  commission  of  two  and  a  half 
per  cent.,  and  in  consideration  of  further  advances  of  other 
notes  to  a  large  amount,  payable  in  two,  three,  four,  five,  six, 
seven,  eight  and  nine  months,  with  notes  of  the  plaintiff  in  ex- 
change, subject  to  a  commission  of  two  and  a  half  per  cent., 
that  the  plaintiff  assigned  to  defendant  three  certain  vessels  and 
their  cargoes,  to  be  sold  by  him  at  auction  on  their  arriyal,  the 
plaintiff  to  receive  the  surplus,  but  the  full  commission  of  two 
and  a  half  per  cent,  to  be  guaranteed  in  any  event.  The  bill 
further  alleged  that  in  1812,  the  plaintiff,  in  order  to  raise  more 
money,  applied  to  defendant,  who  advanced  his  notes  to  the 
plaintiff,  and  indorsed  plaintiff's  notes  to  the  amount  of  one 
hundred  and  three  thousand  six  hundred  and  seveniy-six  dollars 
and  sixteen  cents,  the  plaintiff  giving  his  own  notes  in  exchange 
to  the  defendant,  payable,  in  each  instance^  the  day  before  the 
notes  of  the  defendant,  or  the  plaintiff's  notes  indorsed  by  him 
were  payable.  That  it  was  agreed  that  the  plaintiff  was  to  put 
into  defendant's  hands,  who  was  an  auctioneer,  goods  to  be  sold 
at  auction,  from  the  proceeds  of  which  he  was  to  retain  two  and 
a  half  per  cent,  on  the  amount  of  all  the  notes  over  and 
above  charges  on  the  sales,  etc.  That  to  secure  defendant, 
plaintiff  assigned  to  him  one  hundred  shares  in  the  West  Ches- 
ter Manufacturing  Society,  together  with  a  mortgage  of  oertaun 
premises,  and  a  bond  for  one  hundred  thousand  dollars,  with  a 
warrant  of  attorney  to  confess  judgment  thereon,  when  default 
in  payment  of  the  notes  should  be  made.  That  the  defendant 
agreed  in  writing  August  27,  1812,  to  surrender  all  these  seen* 
rities  upon  payment  of  the  notes  and  moneys,  and  that  this 
written  agreement  was  a  substitute  for  that  of  October,  1811. 
That  before  any  of  the  notes  were  due  on  which  the  warrant 
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giTen^  the  defendant  entered  up  judgment  thereon,  and  levied 
execution  thereunder;  that  plaintiff  applied  to  the  supreme 
court  to  set  such  execution  aside,  and  on  the  feigned  issue  recoT- 
ered  judgment  on  the  ground  that  the  notes  for  which  the  bond, 
etc,  were  given  were  usurious;  that  a  motion  for  a  new  trial  was 
refused,  and  that  defendant  has  not  brought  a  writ  of  error,  as 
it  was  agreed  between  the  parties  might  have  been  taken  upon  a 
bill  of  exceptions,  as  though  sealed  at  the  trial  of  the  feigned 
issue,  but  that  defendant  still  demands  payment  on  the  notes, 
etc.,  declared  by  the  sopreme  court  to  be  usurious.  The  bill 
prayed  for  an  injunction  to  restrain  defendant  from  assigning 
the  notes,  or  selling  the  mortgaged  property,  etc. 

The  defendant's  answer  denied  the  usury,  as  well  as  that  the 
agreement  of  August,  1812,  was  in  place  of  that  of  October, 
1811,  and  alleged  that  the  reason  a  new  trial  was  not  granted 
in  the  supreme  court  was,  that  the  court  were  of  opinion  that  it 
waa  a  case  in  which  they  should  not  have  directed  an  issue. 

Big^  and  Wdb,  for  the  plaintiff. 

T.  A.  Emmel^  oonira. 

Ksar,  Chancellor.  1.  The  first  and  great  point  in  this  case 
is,  whether  the  charge  of  a  commission  of  two  and  a  half  per 
cent,  uniformly  made  by  the  defendant  upon  the  advance  or 
indorsement  of  negotiable  notes  to  and  for  the  plaintiff,  was 


The  defendant  was  in  the  habit  of  loaning  his  promissory 
Dotea  to  the  plaintiff,  and  of  indorsing  negotiable  notes  for  the 
use  and  benefit  of  the  plaintiff,  from  the  first  of  September, 
1808,  down  to  the  time  that  the  plaintiff  stopped  payment,  and 
of  taking  in  return  the  plaintiffs  notes  for  the  same  sum,  payable 
within  a  day  of  the  same  period  of  time.  Instead  of  being  a 
caah  advance,  it  was  a  loan  of  his  credit  to  the  plaintiff,  and 
attended  with  the  same  risk  and  trouble  as  if  he  had  loaned  the 
cash.  The  notes  answered  the  purpose  of  cash  to  the  plaintiff, 
and  considering  them  as  cash,  the  defendant  was  entitled  io 
ask  and  receive  interest,  in  the  name  of  commissions,  at  the 
rate  of  two  and  a  half  per  cent.,  or  at  any  rate  that  did  not 
exceed  the  rate  of  seven  per  cent,  per  annum.  But  in  every 
case  in  which  a  note  was  for  four  months,  for  instance,  two  and 
a  hall  per  cent,  commissions  was  more  than  at  the  rate  of  seven 
per  cent. ,  and  consequently  usurious;  and  if  for  five  months,  for 
inatanrn,  it  was  less  than  the  legal  rate  of  interest,  and  conse- 
qoently  lawful.    All  the  notes  remaining  unpaid,  which  are 
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d^pecified  in  the  sohedule  A,  annexed  to  the  writing  of  tke  date 
of  the  twentj-seTenth  of  August,  1812,  and  in  the  pleadings  set 
forth,  were  infeoted  with  usuxy,  because  the  oommisaion  of  two 
and  a  half  per  oent.  allowed  upon  each  of  these  notes  exoeeded 
the  rate  of  lawful  interest  thereon.  One  of  the  three  notes 
of  the  date  of  the  twentieth  and  twenty-rfirst  of  August,  1812, 
and  remaining  unpaid,  was  for  five  months,  but  those  three 
notes  taken  together,  with  the  allowance  of  the  oonunission  of 
two  and  a  half  per  cent,  on  the  aggregate  sum,  exoeeded  the 
rate  of  lawful  interest;  and  they  ought  to  be  taken  together,  as 
forming  one  distinct  and  entire  transaction.  JUhe  three  notes 
of  the  date  of  the  thirtieth  of  March  remaining  unpaid  were 
each  for  five  months;  but  it  appears  in  proof  that  they  worn  not 
giTcn  until  the  twenty-fifth  of  April,  though  antedated,  and  a 
oommission  of  two  and  a  half  per  cent,  upon  those  notes  for 
the  period  they  were  to  run,  computing  from  the  time  they 
were. actually  giTcn,  exceeded,  also,  the  rate  of  lawful  interest 
And  the  five  notes  in  that  schedule,  given  for  commissions,  were 
given  for  commissions  containing  an  unlawful  excess  of  interest 
The  same  objection  to  the  legality  of  the  commissions  vrill  apply 
tp.  many  of  the  previous  transactions  of  a  similar  nature  detailed 
in  the  case,  and  there  can  be  no  doubt  that  continued  usurious 
exactions,  under  cover  of  commissions  at  the  rate  of  two  and  a  half 
per  cei^t. ,  were  practiced  by  the  defendant  upon  the  plaintiff  from 
the  commencement  of  their  dealing  in  the  exchange  of  notes. 
^  The  defendant  has  set  up  and  urged  a&a  justification  for  the 
commissions  charged,  that  they  were  the  usual  commissions  of 
merchants  and  auctioneers  upon  the  sale  of  goods;  and  that 
those  notes  wer0  loaned  or  indorsed  on  account  of  expected  and 
promised  deposits  of  goods  to  be  made  by  the  plaintiff,  and 
sold  on  his  account  by  the  defendant.  The  advances  and 
charges  were  made,  as  it  is  alleged,  in  anticipation  of  such  de- 
posits, and  to  ensure  to  the  defendant  the  advantage  of  that 
preference.  But  the  whole  history  of  the  case,  and  all  the  doo- 
uments  in  proof,  speak  a  different  language.  These  assumed 
deposits  were  a  mere  pretext  and  cover  for  the  charge  of  these 
unlawful  and  usurious  commissions.  I  am  perfectly  satisfied 
that  the  exchange  of  notes  was  not  made  or  these  commissions 
charged  upon  actual  deposits  of  goods  for  sale,  nor  upon  the 
credit  of  goods  bona  fide  expected  and  intended  to  be  deposited. 
It  was  a  mere  exchange  of  notes  for  the  purpose  of  raising 
money  by  the  one  party,  and  for  the  purpose  of  OTaating  a  pre- 
mium.of  two  and  a  half  per  cent,  for  the  loan  of  his  paper  by 
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the  oiher.  The  indoniament  of  notes  and  the  zenewal  of  notee 
were  all  for  the  tuune  object;  and  the  plaintifF  was  led  on,  step 
bj  step,  into  %}abjrinth  from  which  he  conld  not  extricate  him* 
mM;  and  aU  the  profits  of  his  India  trade,  and  tangiUe  prop* 
erty  at  home,  were  drawn  within  the  grasp  of  these  perseTering 
»nd  nsorioas  exactions.  The  defendant  charged  two  and  a  half 
per  cent,  premiam  for  ewerj  responsibiUty  he  assumed,  in  what- 
ever shape  it  might  be;  and  when  we  consider  that  the  same 
charge  was  npon  every  renewal  of  notes,  and  that  no  goodci 
were  in  &ct  sold  by  the  defendants,  and  that  daring  the  year 
1812,  the  idea  of  advances  on  expected  deposits  and  sales  grew 
more  and  more  improbable  and  visionaxy,  the  whole  pretence 
that  the  commission  had  a  reference  to  fatnre  deposits  and  auo-^ 
tion  sales  is  desUtuie  of  color  or  plausibility.  It  ib  impossible 
to  mistake  the  real  naturae  of  the  transactions;  /the  accumulated 
pledges  gf  the  judgment-bond,  mortgage,  ships  and  manufac* 
iuing  shares  were  all  taken  by  the  defendant  as  collateral  se-' 
45iiritie8  for  his  paper  and  his  commissions.  -     . 

3.  The  next  and  more  embarrassing  point  is  as  to  the  natnn. 
juid  extent  of  the  relief.  If  the  defendant  was  endesToring  to 
enforce  any  of  his  securities  in  the  court,  and  the  present, 
plaintiff  bad  set  up,  und  made  out  the  usury  by  way  of  defense,, 
the  remedy  would  hare  been  obvious.  The  securities  would 
iMTe  been  declared  void,  and  ordered  to  be  deliyered  up,  and 
cancelled.  But  the  defendant  has  not  resorted  to  this  court. 
He  has  caused  a  judgment  to  be  entered  up  at  law,  upon  the, 
wanant  of  attorney  given*  by  the  plaintiff;  and  the  supreme 
eonrt  have  ultimately  refused  to  afford  any  relief  to  the  plaintiff 
iigsinst  that  judgment,  though  that  court  awarded  a  feigned 
I,  and  had  the  usury  in  the  bond  upon  which  the  judgment 
entered,  established  tgr  the  verdict  of  a  jury.    The  defend* 

it  has  also  proceeded  to  foreclose  the  mortgage,  not  by  the  aid 
of  this  court,  but  by  advertising  under  a  power  contained  in 
tha  mortgage,  and  it  is  the  present  plaintiff  who  is  compelled 
to  come  here,  and  ask  for  relief,  which  he  cannot  obtain  else* 
where,  against  the  judgment  at  law,  and  other  legal  securities 
infected  with  usury,  by  means  of  the  onginal  transactions  and 
reflponsibilities  which  they  were  intended  to  cover.  The  ques- 
tioii  now  is  upon  what  terms  he  can  have  relief.  The  feigned 
isfliin,  which  was  awarded  by  the  supreme  court,  upon  the  judg* 
ment  in  this  case,  Wju  granted  while  I  had  the  honor  to  preside 
ia  ihat  court,  and  that  course  was  then  understood  to  be  the 
pmetice  of  the  court  when  a  judgment,  entered  by  confession 
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was  alleged  to  be  affected  with  usury.  And  I  should  haTe  sup* 
posed  that  if  the  usury  had  been  found  by  the  jury  (as  it  was  in 
that  case,  and  upon  the  evidence  now  before  me)9that  the  court 
would  have  administered  the  same  equitable  relief  that  is 
usually  granted  here,  or  else  have  yacated  the  warrant  of  at- 
torney, and  set  aside  the  judgment,  and  allowed  the  party  to 
come  in  and  plead  the  usury.  But  from  the  subsequent  pro- 
ceedings, I  am  led  to  infer  that  the  practice  on  this  subject  has 
been  changed  since  I  left  that  court,  and  that  all  summary  in- 
terference at  law,  with  judgments  upon  confession,  charged 
with  usury  is  now  denied.  The  history  of  the  practice  of  the 
courts  of  law  shows  the  embarrassments  attending  the  subject, 
and  the  difficulty  of  applying  a  legal  remedy  consistently  with 
the  rules  of  law. 

In  Wddkkni  t.  f  iU,  Cro.  Eliz.  588,  usury  was  pleaded  to  a 
Bcire  facias  upon  a  judgment  by  confession.  The  EL  B.  held 
the  plea  bad,  for  that  a  judgment  was  not  an  assurance  within 
the  statute,  and  the  defendant  should  not  have  suffered  a  judg- 
ment. "And  though  it  may  be  a  practice  (t.  e.,  bonds  with 
warrants  of  attorney  to  confess  judgment),  to  avoid  the  statute, 
yet  it  shall  rather  be  tolerated  than  to  avoid  judgments  upon 
such  suggestions."  The  case  of  Bowe  v.  B^laaup,  1  Sid.  182, 
was  to  the  effect,  and  decided  upon  the  same  authority. 

The  same  point  was  brought  up  again  in  the  E.  B.,  in  BaA 
V.  Chwer,  Cas.  t.  H.  220;  Str.  1043,  when  Lord  Hardwicke 
presided,  and  received  the  same  decision.  But  though  the 
usury  could  not  be  reached  by  a  plea  to  a  dcire  fadaa  upon  a 
judgment  confessed,  the  court  hinted  **  that  it  might  be  got  at, 
on  motion  to  vacate  the  judgment." 

Lord  Hardwicke  discovered  great  opposition  to  this  mode  of 
shutting  out  the  defense  of  usury,  and  observed  that  "  it  opened 
a  door  to  an  evasion  of  the  statutes  of  usury,  and,  therefore,  as 
far  as  the  court  could,  they  would  come  at  it."  But  he  said  il 
cotdd  not  be  done  by  plea  "  in  that  method,"  for  a  judgment 
was  not  embraced  by  the  words  '*  contracts  or  assurances,"  and 
he  thought  it  strange  that  no  words  had  ever  been  inserted  in 
any  of  the  statutes  against  usury  to  meet  the  practice  of  taking 
judgment-bonds,  which  had  been  a  contrivance  used  as  early  as 
Queen  Elizabeth's  time.  He  then  threw  out  a  suggestion  for 
consideration,  that ''  judgments  of  this  sort  might  be  set  aside  in 
an  interlocutory  way,  as  on  a  motion  for  ill  practice,  for  the 
warrant  of  attorney  might  be  considered  as  a  contract  within 
the  statute,  and  upon  this  foot  might  be  set  aside." 
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This  oaae  was  decided  in  1736,  and  it  contains  probably  the 
earliest  hint  at  the  equitable  interference,  upon  motion  and 
issne,  which  has  since,  though  in  a  manner  unsteady  and 
:,  prevailed  in  courts  of  law.  Ih  Machin  y.  Delavd, 
in  the  C.  B.;  S.  0.,  Barnes'  Notes,  52, 277,  we  have  perhaps  the 
first  precedent  of  this  interference.  A  motion  was  made  to  set 
aaide  a  judgment  entered  upon  warrant  of  attorney;  and  a 
feigned  issue  was  awarded  to  try  .the  fact  of  usury.  At  a  sub- 
sequent term,  after  a  trial  of  the  feigned  issue,  and  a  verdict 
finding  that  the  warrant  of  attorney  to  enter  up  the  judgment 
had  been  given  in  consequence  of  an  usurious  contract,  the 
court  set  aside  the  judgment  and  directed  the  warrant  of  attor- 
ney and  the  bond  on  which  the  judgment  was  entered,  to  be  de- 
liTered  up,  and  the  plaintiff  to  pay  the  costs  of  the  application. 
This  decision  carried  the  remedy  at  once  to  the  utmost  length, 
and  further  than  it  has  been  since  carried.  For  as  Lord  Lough- 
borough  obeerred  in  the  Duke  of  BoUon  v.  Williams^  2  Yes.  jun. 
54,  courts  of  hiw  will  upon  their  general  jurisdiction,  enter  into 
the  validity  of  a  warrant  of  attorney  and  judgment,  and  may 
vacate  the  warrant  of  attorney  and  set  aside  the  judgment;  but 
the  jurisdiction  does  not  extend  to  ordering  the  bond  to  be  de- 
livered up,  and  if  ever  done,  it  has  been  done  inadvertently. 
The  next  case  of  this  kind  arose  in  the  E.  B.  in  Cook  v.  Jones, 
Cowp.  727.  A  rule  was  granted,  on  the  motion  of  the  defend- 
ant, to  show  cause  why  a  judgment  entered  on  warrant  of  attor- 
ney should  not  be  set  aside,  on  the  ground  that  the  consideration 
of  the  wanrant  was  usurious.  Lord  Mansfield  said  that  the  party 
vras  without  relief,  unless  the  court  interposed,  and  an  issue  was 
directed  to  try  whether  the  contract  upon  which  the  warrant  was 
given  was  usurious.  We  have  no  further  report  of  the  case,  and 
are,  therefore,  unfortunately  without  the  means  of  knowing 
vrhat  kind  of  relief,  and  to  what  extent  the  E.  B.  would  have 
granted  it,  if  the  issue  had  been  found  in  favor  of  the  defend* 
ant. 

In  UlaUhev)s  v.  LeuM^  1  Anst.  7,  a  motion  was  made  on  the 
common  law  side  of  the  court  of  exchequer,  to  show  cause  why 
a  judgment  entered  by  confession  should  not  be  set  aside  for 
nsnny,  and  even  the  rule  to  show  cause  was  denied.  The  court 
admitted  that  the  E.  B.  had  granted  such  motions,  but  that  no 
flnch  practice  existed  in  the  court;  and  they  observed  that  to 
set  aside  judgments  of  that  kind  by  a  summary  jurisdiction  of  a 
ooort  of  law,  was  to  usurp  the  office  of  a  court  of  equity.  The 
inirodoction  of  the  practice  of  a  feigned  issue  was  rendered  uec- 
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essaiy  by  the  first  innovation  of  saBtaaning  the  motion.  The 
court  intimated  that  the  relief  ought,  in  such  cases,  to  be  lim- 
ited to  the  extent  to  which  a  court  of  equity  goes,  which  decrees 
what  is  really  due,  and  no  more;  and  that  if  they  set  aside  the 
judgment,  the  plaintiff  would  lose  what  was  really  advanced. 
This  case,  as  far  as  the  authority  of  it  reaches,  shuts  out  com- 
pletely all  relief  at  law  after  judgment  has  been  confessed.  But 
we  have  two  subsequent  cases  upon  this  subject  in  the  C.  B.,  in 
which  it  appears  that  they  continue  to  exercise  an  equitable 
jurisdiction,  in  cases  of  usury,  over  judgment  by  confession. 

The  first  of  these  cases  is  that  of  Edmondson  v.  Popkin,  1  Bos. 
A  P.  270,  in  which  a  motion  was  made,  founded  on  the  pre- 
ceding decision  in  Barnes,  to  set  aside  a  warrant  of  attorney, 
and  the  judgment  entered  thereon  as  having  been  made  to 
secure  an  usurious  loan.  The  court  did  set  aside  the  warrant 
of  attorney  and  judgment  in  order  that  the  question  of  usury 
might  be  tried,  which  wotdd  be  shut  out  if  the  judgment  was 
allowed  to  stand.  This  decision  was  six  years  after  that  in  the 
exchequer,  and  it  shows  that  the  exchequer  practice  on  the  sub- 
ject was  considered  as  peculiar  to  that  court  and  had  no  influ- 
ence upon  the  settled  practice  of  the  C.  B.  The  other  case  in 
the  C.  B.  was  that  of  Hindle  v.  O'Brien,  1  Taun.  418,  upon  a 
like  motion  the  usury  was  not  denied,  and  the  court,  therefore, 
said  that  there  was  no  ground  for  an  issue,  and  they  proceeded 
to  grant  relief,  but  not  to  the  extent  of  the  case  in  Barnes,  nor 
of  that  in  Bos.  &  P.,  for  the  last  case  seemed  to  enable  the 
party  to  plead  the  usury,  and  thereby  amend  the  bond  entirely. 
They  granted  a  limited  relief,  upon  the  principle  of  a  court  of 
equity,  by  compelling  the  defendant  to  do  what  was  equitable 
by  paying  the  sum  really  advanced,  with  legal  interest.  It  was 
considered  as  an  application  to  the  equitable  jurisdiction  of  the 
court,  and  they  ordered  the  money  levied  in  execution  to  be 
brought  into  court  and  referred  to  the  prothonotary  to  take  an 
4iccount  generally  of  all  matters  between  the  parties,  and  com- 
pute the  principal  and  legal  interest  due  to  the  plaintiff.  The 
case  says  the  court  also  set  aside  the  judgment,  but  for  what 
purpose  does  not  appear. 

We  have  a  series  of  decisions  showing  that  the  court  of  G.  B. 
does  interfere  to  set  aside  or  control  judgments  by  odnfessioD, 
infected  with  usury,  and  we  have  a  decision  of  the  E.  B.  to  the 
same  effect,  founded  on  previous  suggestions  of  that  court  in 
favor  of  such  a  jurisdiction.  The  court  of  exchequer  is  the  only 
court  of  common  law  powers  which  has,  by  a  single  decision » 
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peremptorily  refused  to  interfere,  and  perliaps  that  may  hare 
mriBen  from  the  eircnmstance  that  the  same  court  has  also  a  dis- 
iinct  equiiy  jurisdietion.  The  supreme  court  of  this  state  has, 
until  lately,  foUowed  the  decisions  of  the  E.  B.  and  C.  B.  at 
Westminster.  In  Wardell  y.  Eden,  2  Johns.  Cas.  258,  the  court 
aaid  that  the  proper  way  to  try  the  question  of  usuxy  against  a 
judgment  entered  by  confession,  was  by  awarding  a  feigued 
ifisae,  and  this  was  accordingly  done,  in  the  cases  of  Gilbert  y. 
Eden,  2  Johns.  Cas.  280,  and  of  Slate  y.  Schuyler,  3  Johns.  139. 
In  HeuriU  y.  FUch,  3  Id.  250,  the  judgment  was  set  aside, 
without  a  feigned  issue,  as  there  was  no  denial  of  the  usury, 
Dor  any  doubt  of  the  fact.  But  it  now  appears,  from  the  proofs 
in  this  case,  that  after  the  feigned  issue  had  been  awarded  and 
tried,  and  the  usury  found,  the  supreme  court  yacated  all  these 
pzooeedings,  and  denied  all  relief  to  the  present  plaintiff.  The 
oounsel  for  the  defendant  haye  insisted  that  the  order  of  the 
supreme  court,  vacating  all  the  proceedings  uuder  the  feigned 
issue,  and  allowing  the  defendant  to  proceed  to  execution  upon 
his  judgment,  was  to  be  received  here  as  a  conclusive  bar  to  the 
charge  of  usury  made  and  proved  in  this  case.  I  cannot  con- 
sider the  order  in  that  light.  Though  I  have  not  the  benefit  of 
the  reasons  on  which  the  order  of  the  supreme  court  was 
founded,  I  cannot  possibly  suppose  that  they  acted  upon  the 
assumption  that  there  was  no  usury  in  the  case,  especially  after 
the  verdict  of  the  jury  finding  usury,  and  which  verdict  does . 
not  appear  to  have  been  set  aside  or  questioned.  I  should 
rather  infer  that  th^  court  were  pressed  with  the  difficulty  of 
applying  a  fit  and  suitable  relief,  considering  how  unstable  the 
Bng1i<^b  decisions  had  been  as  to  the  nature  and  extent  of  that 
relief;  and  that  they  thought  it  most  advisable  to  follow  the 
doctrine  of  the  court  of  exchequer,  and  to  leave  the  party  to 
his  suit  in  this  court,  and  which  in  this  instance  embraced  not 
tlie  judgment  only,  but  all  the  claims  and  securities  held  by 
the  defendant.  I  presume  the  court  acted  upon  sufficient  con- 
siderations, but  vnthout  any  intention  of  deciding  or  concluding 
the  question  of  usury,  or  affecting  the  title  of  the  plaintiff  to 
relief  in  equity.  With  respect  to  the  relief  that  can  be  afforded 
here,  I  take  the  rule  to  be  that  a  plaintiff  who  comes  to  a  court 
of  equity  for  relief  against  a  judgment  at  law,  or  other  legal 
eecnrity,  or  the  ground  of  usury,  cannot  be  relieved,  except 
npon  the  reasonable  terms  of  paying  to  the  defendant  what  is 
really  and  bona  fide  due  to  him.  On  the  other  hand,  if  the 
perty  claiming  under  such  usurious  judgment,  or  other  security 
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resorts  to  this  court  to  render  his  claim  ayailable,  and  the  de- 
fendant seta  up  and  establishes  the  charge  of  usoiy,  the  court 
will  decide  according  to  the  letter  of  the  statute,  and  deny  all 
assistance,  and  set  aside  eyeiy  security  and  instrument  whatso- 
ever  infected  with  usury.  It  is  perfectly  immaterial,  in  respect 
to  the  application  of  the  principle  to  the  case  of  the  debtor  who 
sues  here,  whether  the  usury  be  confessed  by  the  defendant  in 
his  answer,  or  be  made  out  by  proof.  The  plaintiff  must  still 
consent  to  do  what  is  just  and  equitable  on  his  part,  or  the 
court  will  not  assist  him,  but  leave  him  to  make  his  defense  at 
law  as  well  as  he  can.  The  case  of  Taylor  y.  BeU,  2  Vem.  171, 
is  a  strildng  but  very  harsh  illustration  of  the  rule.  The  plaint* 
iff  had  given  bonds,  with  sureties,  for  moneys  borrowed  at 
usury,  and  a  warrant  to  confess  judgment,  and  judgment  was 
entered  thereon.  He  then  brought  his  bill  to  be  relieved,  and 
for  an  account,  and  though  the  answer  confessed  the  facts  from 
which  the  usury  was  deduced,  relief  was  denied,  and  he  was 
ordered  to  pay  principal,  interest  and  costs.    . 

So  in  a  late  case  in  the  exchequer,  Skyme  v.  Bybot^  cited  in 
Orde  on  Usury,  113,  where  a  bond  and  warrant  of  attorney  was 
taken  in  an  usurious  transaction,  the  decree  was  to  take  an  ac- 
count of  the  money  really  paid,  and  that  on  payment  thereof 
the  bond  and  warrant  of  attorney  were  to  be  delivered  up.    In 
ScoU  V.  Neabii,  2  Bro.  641;  2  Cox,  183,  we  have  this  strong  ob- 
servation of  Lord  Thurlow,  *'  I  take  it  to  be  an  universal  rule," 
he  observes,  '*  that  if  it  be  necessary  for  you  to  come  into  this 
court  to  dispute  a  judgment  at  law,  you  must  do  it  upon  the 
equitable  terms  of  paying  the  principal  money  really  due,  with 
lawful  interest.    I  have  no  idea  of  displacing  a  judgment  upon 
any  other  terms."    He  directed  in  that  case,  that  the  judgment 
should  stand  as  a  security  for  the  money  actually  paid,  with 
legal  interest.    The  equity  cases  speak  one  uniform  language; 
and  I  do  not  know  of  a  case  in  which  relief  has  ever  been 
afforded  to  a  plaintiff  seeking  relief  against  usuiy,  by  bill,  upon 
any  other  terms.     It  is  the  fundamental  doctrine  of  the  court. 
Lord  Hardwicke,  1  Yes.  320,  said,  that  in  case  of  usury,  equity 
suffers  the  party  to  the  illicit  contract  to  have  relief,  but  who- 
ever brings  a  bill,  in  case  of  usury,  must  submit  to  pay  princi- 
pal and  interest  Jue.    Lord  Eldon,  3  Yes.  &  B.  14,  after  an 
interval  of  more  than  sixty  years,  declared  precisely  the  same 
rule.    At  law,  says  he,  you  must  make  out  the  charge  of  usury, 
and  at  equity,  you  cannot  come  for  relief  without  offering  to 
pay  what  is  really  due;  and  you  must  either  prove  the  usury  bj 
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legal  evidence,  or  have  the  confession  of  the  party.  In  Eagle- 
9on  Y.  Shotwdl^  1  Johns.  Ch.  536.  the  same  rule  was  followed  in 
this  court,  where  a  party  came  to  be  relieyed  against  usniy  in  a 
mortgage.  I  have  been  thus  particular  in  showing  the  rule  of 
equity  on  this  subject,  because  the  plaintiff  has  sought  by  his 
bil]  to  have  all  the  securities  taken  by  the  defendant,  and  in- 
fected with  usury,  declared  yoid,  and  ordered  to  be  cancelled 
without  offering  to  pay  anything.  His  counsel  have  also  con- 
tended at  the  hearing,  that  the  rule  in  equity,  where  the  de- 
fendant either  confesses  the  usuiy,  or  it  is  established  by  testi- 
mony, is  the  same  as  it  is  when  usuiy  is  set  up  as  a  defense  to 
a  demand  in  law  or  equity.  All  that  I  can  do  in  this  case,  con- 
sistently with  my  view  of  the  established  doctrine  of  the  court 
is,  to  direct  an  account  to  be  taken  of  the  dealings  between  the 
parties,  and  to  hold  the  securities  which  the  defendant  has 
taken  to  be  good  only  for  the  balance  which  may  appear  to  be 
due  to  the  defendant,  after  deducting  all  usurious  excess  in  any 
of  his  commissions  and  charges. 

The  objection  that  presses  upon  the  subject  is,  that  the  stat- 
ute of  usuiy  may  be  in  a  great  degree  eluded  by  taking  a  judg- 
ment-bond, which  precludes  the  debtor  from  an  opportunity  of 
pleading  the  usuiy  in  a  court  of  law;  and  if  he  can  only  be 
relieved  upon  the  principles  of  a  court  of  equity,  or  by  the  sum- 
mary powers  of  a  court  of  law,  acting  upon  equitable  prin- 
ciples, the  OBurious  creditor  is  sure  to  preserve  his  principal  sum 
and  the  lawful  interest. 

Bat  this  objection  was  for  a  long  time  perceived  and  felt,  and 
endnred  in  the  courts  of  law,  before  any  remedy  could  be  ap- 
plied; and  though  they  interfered  at  first,  most  effectually,  by 
vacating  the  wanant  of  attorney,  and  allowing  the  party  to  come 
in  and  plead,  they  seem  now  to  have  abandoned  the  case  to 
equitable  relief,  and  to  choose  to  administer  no  other.  It  is  the 
follj  of  the  party  to  have  precluded  himself  from  pleading,  by 
confessing  judgment.  Leges  vigilantibua  nojt  dormienlibu8  sub- 
vemunl.  At  any  rate,  though  it  were  even  to  be  regretted  that 
courts  of  law  cannot  place  the  debtor  in  a  condition  to  be  en- 
abled to  annul  the  contract  altogether,  under  the  sanction  of 
the  statute,  yet  certainly  I  should  introduce  a  new  principle 
into  this  court,  if  I  was  now  to  undertake  to  displace  a  judg- 
ment at  law,  upon  any  other  terms  than  those  I  have  mentioned. 
The  same  objection  and  difficulty  occur  in  the  case  of  a  mort- 
taken  to  secure  an  usurious  loan,  with  a  power  to  sell 
to  it,  by  means  of  which  the  creditor  forecloses  his 
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mortgage  byi  an  act  in  pais,  without  calling  opon  any  court  to 
aneet  him.  The  debtor  has  no  relief  in  that  case,  but  hj  ap- 
plying to  this  court,  and  then  he  must  comply  with  the  terms 
of  paying  what  was  actually  advanced.  He  deprives  himself,  in 
that  case,  by  the  power  to  sell,  as  he  does  in  the  other,  by  his 
warrant  of  attorney  to  confess  judgment,  of  an  opportunity  to 
appear  in  the  character  of  defendant  and  plead  the  usury.  These 
are  cases  in  which  the  party,  by  his  own  voluntary  act,  deprives 
himself  of  his  ability  to  inflict  upon  the  creditor  the  loss  of  his 
entire  debt.  Many  other  cases  may  be  stated  in  which  the  same 
result  will  follow.  The  party  is  in  the  same  situation  if,  insl^sad 
of  resisting  the  usurioiiB  claim,  he  pays  it.  He  cannot  then  ex- 
pect assistance  to  recover  back  more  than  the  usurious  excess. 
If  the  warrant  of  attorney,  or  the  power  to  sell,  were  procured 
by  fraud,  or  surprise,  or  accident,  that  would  form  a  distinct 
head  of  relief,  and  in  no  wise  applicable  to  the  case.  And, 
perhaps,  it  is  sufficient  for  the  purposes  of  public  justice,  and 
public  policy,  that  the  law  has  enabled  a  debtor  in  every  case, 
in  which  he  does  not  of  his  own  accord  deprive  himself  of  the 
means,  to  plead  the  statute  in  discharge  of  his  usurious  contract, 
and  of  his  obligation  to  pay  even  what  was  received,  and  that  in 
all  cases  he  can,  by  paying  the  actual  principal  received,  and 
the  lawful  interest,  be  relieved  from  the  usurious  exaction. 

The  following  decree  was  entered:  '*  It  is  declared  that  the 
promissory  notes  given  by  the  plaintiff  to  the  defendant,  and 
specified  in  the  writing  in  the  pleadings  mentioned  on  the 
twenty-seventh  of  August,  1812,  and  in  schedule  A,  to  the  said 
writing  annexed,  and  which  remain  unpaid,  are  infected  with 
usury,  and  that  the  practice  stated  in  the  pleadings  of  asking 
and  receiving  a  commission  of  two  and  a  half  per  cent,  upon  the 
exchange  of  notes  between  the  parties,  or  upon  negotiable  paper 
endorsed  by  the  defendant,  was  usurious  in  every  instance  in 
which  such  commission  exceeded  the  rate  of  seven  dollars,  for 
the  forbearance  of  one  hundred  dollars  for  one  year,  or  exceeded 
that  rule,  for  a  greater  or  less  sum,  for  any  other  period;  and 
that  the  pretense  set  up  by  the  defendant,  that  the  said  com- 
missions were  taken  for  and  on  account  of  expected  deposits  of 
goods  for  sale  at  auction,  was  unfounded  in  point  of  fact. 

''And  it  is  further  declared  to  be  the  established  doctrine  and 
practice  of  the  court,  that  the  plaintiff  who  seeks  the  aid  of  the 
court  to  set  aside  a  judgment  at  law,  or  other  legal  security,  on 
the  ground  of  usury,  cannot  be  entitled  to  relief,  whether  the 
usury  be  established  by  proof  or  admitted  by  the  answer^ 
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except  apon  the  ieaans  of  paying  the  principal  and  in  forest 
lawfully  doe  tfaezeon,  after  deducting  eyery  asarions  excess; 
and  that  the  judgment,  and  the  mortgage,  and  the  West 
Chester  manufacturing  stock  held  by  the  defendants  in  this 
case,  and  mentioned  in  the  pleadings,  are  to  be  deemed  and 
taken  as  securities  only  for  the  balance  that  may  be  due  after 
Boch  deduction.  It  is  thereupon  ordered,  etc.,  that  it  be  re- 
ferred to  one  of  the  masters  of  the  court,  to  take  and  state  an 
account  of  all  the  loans  or  indorsements  of  notes,  or  advances 
in  cash,  by  the  defendants  or  on  behalf  of  the  plaintiff,  and  of 
all  notes  given  by  the  plaintiff  to  him  in  exchange,  or  for  com- 
miwnons,  or  otherwise,  and  stated  or  referred  to  in  the  plead- 
ings and  proofs  from  the  commencement  of  their  dealings,  as 
therein  stated,  and  that  in  such  accounting,  the  master  in  no 
case  allow  any  commissions  to  the  defendant  beyond  the  lawful 
rate  of  interest  declared  as  aforesaid;  and  that  the  defendant 
be  charged  with  all  excess  of  interest  received  by  him  in  the 
shape  of  commissions  or  otherwise,  during  the  course  of  such 
dealings;  and  that  he  also  credit  the  plaintiff  with  the  amount 
for  which  his  share  or  third  part  of  the  ship  or  vessel  called  the 
Tea  Plant  sold,  as  admitted  in  the  pleadings,  and  with  all  other 
payments  made  by  the  plaintiff,  and  credited  by  the  defendant, 
and  that  he  report  the  balance,  if  any,  remaining  due  to  the 
defendant  upon  such  accounting,  and  that  interest  be  charged 
and  allowed  on  such  accounting  when  the  same  would  be 
proper,  according  to  law,  and  the  usage  of  the  court.  And  it 
is  further  ordered  that  the  master  report  to  the  court  with  all 
eonvenient  speed,  and  that  the  question  of  costs  and  all  further 
diieotionfl  be,  in  the  meantime,  reserved." 


Watson  v.  Hunter. 

'  [^Joam.  Cb.  160. j 

laJimcTUHi  AOAiswr  Wastk.  —  Only  under  apecial  droomBtancet  will  the 
oomi  giaat  an  lajnnction  where  waste  has  been  conunitted  by  a  tenant 
to  pravnt  his  removing  timber  which  had  been  cut.  Ordinarily,  it  will 
only  intsflere  to  prevent  or  stay  future  waste. 

Box  in  equity.  It  stated  that  the  plaintiff  had  a  deed  in  fee 
of  the  premises  in  question  under  a  declaration  of  trust  in 
favor  of  one  Haight,  to  be  executed  on  payment  of  a  certain 
sum,  to  secure  which  the  fee  of  the  land  was  vested  in  the 
plaintiff;  that  the  defendants  were  in  possession  under  a  lease 
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for  four  yeftni;  that  the  prinoipal  Talue  of  the  land  as  a  securitj 
consiBted  in  the  timber  growing  thereon;  and  that  the  defend- 
ants were  catting  down  the  same  and  sawing  it  into  boards  at 
their  mills.  The  prayer  was  for  an  injunction,  restraining  the 
defendants  from  catting  down  any  more  timber  or  from  remov- 
ing that  already  cut  down  and  not  sawed,  and  that  which  was 
converted  into  boards  or  plank,  and  for  general  relief. 

Ward,  for  the  motion. 

Kent,  Chancellor.  Injonctions  to  the  extent  prayed  for  may 
have  been  granted;  but  as  I  am  not  satisfied  as  to  the  propriety 
of  such  extensive  and  summary  interference,  I  have  been 
led  to  look  into  the  course  of  the  English  authorities  and  prac- 
tice on  the  point.  After  timber  is  cut,  it  ceases  to  be  part  of 
the  realty,  and  is  converted  into  personal  property,  and  trover 
will  lie  for  it.  The  question  is,  whether  this  court  can  interfere 
in  the  first  instance  to  control  the  disposition  of  that  personal 
property;  and  that,  too,  without  any  special  or  extraordinary 
necessity  stated  for  such  interference.  The  practice  of  grant- 
ing injunctions,  in  case  of  waste,  is  to  prevent  or  stay  the  fut- 
ure commission  of  waste;  and  the  remedy  for  waste  already 
committed,  is  merely  incidental  to  the  jurisdiction  in  the  other 
case  assumed  to  prevent  multiplicity  of  suits,  and  to  save  the 
party  the  necessity  of  resorting  to  trover  at  law.  Thus  in  the 
case  of  Jemis  CciUege  v.  Bloom,  3  Atk.  262;  Ambl.  54,  a  biU  was 
filed  for  an  account  and  satisfaction  for  waste  in  cutting  down 
trees  and  no  injunction  was  prayed  for,  and  the  tenant's  estate 
had  been  assigned  and  determined.  Lord  Hardwicke  held 
that  the  bill  was  improper,  and  would  not  lie  merely  for  satis- 
faction for  timber  out  down,  and  that  an  action  of  troTer  was 
the  remedy.  Where  the  bill  was  for  an  injunction  to  prerent 
waste,  and  for  waste  already  committed,  the  court,  to  prevent  a 
double  suit,  would  award  an  injunction  to  prevent  future  waste, 
and  decree  an  account  and  satisfaction  for  what  was  past.  The 
ground  for  coming  into  chanceiy  was  to  stay  waste,  and  not 
for  satisfaction  for  the  damages,  as  the  commission  of  waste 
was  a  tort,  and  the  remedy  lay  at  law.  But  to  prevent  multi- 
plicity of  suits,  the  court,  on  bills  for  injunctions  to  stay  waste, 
and  where  waste  had  already  been  committed,  would  make  a 
complete  decree,  and  give  the  injured  parly  a  satisfaction  for 
what  had  been  done,  and  not  put  him  to  another  action  at  law. 
The  bill  in  that  case,  was  consequently  dismissed. 

In  the  subsequent  case  of  Smith  v.  Coohe^  8  Atk.  381,  Lord- 
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flardwioke  obeerred  that  if  the  estate  of  the  lessee  was  deter- 
mined, and  he  had  quit,  a  party  could  not  oome  into  equity, 
merely  for  an  account  of  timber  cut  wrongfully;  but  where  he 
continued  in  ponaoooion,  and  in  a  condition  to  commit  more 
waste,  the  party  might  come  into  equity  to  stay  future  waste, 
and  also  be  entitled  to  an  account  for  the  waste  committed. 
So,  again,  in  the  case  of  Lee  v.  AUston,  1  Yes.  jun.  78,  the  same 
doctrine  was  declared  by  Lord  Thurlow.    A  bill  was  filed  by  a 
remainder-man  in  fee  against  a  tenant  for  life,  for  an  account 
of  timber  cut,  and  for  an  injunction.    The  answer  admitted  the 
catting  of  the  timber  wrongfully  as  charged,  and  an  account 
was  decreed.    It  was  observed  that  the  plaintiff,  on  the  dis- 
coTery  by  the  answer,  might  have  resorted  to  trover  at  law,  but 
he  was  not  obliged  to  do  so,  and  might  have  an  account  under 
the  admission  in  the  answer.    The  chancellor  referred  to  the 
case  of  Whiiefield  t.  BewU,  2  P.  Wms.  240,  which  was  a  bill  for 
an  injunction  to  stay  waste,  and  for  an  account  of  timber  cut, 
and  in  which  it  seemed  to  be  held  that  the  right  to  the  timber 
cut  might  be  pursued  in  chancery  as  well  as  by  trover  at  law. 
The  same  doctrine  was  declared  by  Lord  Hardwicke  in  Oarth 
V.  Cotton,  1  Yes.  628,  and  that  the  decree  for  an  account  of  the 
waste  already  committed  was  ''an  incident"  to  the  injunction 
to  stay  waste.    It  would  seem  then  to  be  a  stretch  of  jurisdic- 
tion, to  apply  the  injunction  to  this  incidental  remedy,  and  to 
stay  the  use  or  disposition  of  the  chattel.     This  would  be  en- 
larging the  substituted  remedy  in  this  court  much  beyond  the 
lemedy  at  law;  and  if  it  had  been  the  established  English  prac- 
tice, we  should  not  have  been  without  the  most  clear  and  explicit 
cases  in  proof  of  it.  The  recovery  in  this  court  is  not  the  timber 
itself  in  apeeie,  but  damages  for  the  value  of  it;  and  why  should 
the  personal  chattel  be  bound  by  injunction  in  this  case  more 
than  in  any  other  case,  where  the  remedy  is  for  a  tort  sounding 
in  damages?    This  court  will  stay  the  commission  of  waste,  or 
the  transfer  of  negotiable  paper,  in  certain  cases,  in  order  to 
prevent  irreparable  mischief;   but  the  only  mischief  that  can 
arise  in  the  present  case  as  to  the  timber  already  cut  and  drawn 
to  the  mills  of  the  defendants,  is  the  possible  inability  of  the 
party  to  reepond  in  damages.     That  is  a  danger  equally  ap- 
plicable to  all  other  ordinary  demands,  and  it  is  not  an  impend- 
ing and  special  mischief  which  will  justify  this  extraordinary 
preventiye  remedy  by  injunction.    If  the  injunction  could  be 
ordinaxilj  applied  to  waste  already  committed,  I  apprehend  we 
abonld  veiy  rarely  hear  of  a  special  action  on  ine  case,  in  the 
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natare  of  waste,  in  the  courts  of  common  law.  In  the  case  of 
the  Bishop  of  London  t.  Webb,  1  P.  Wms.  627,  an  injunction 
was  called  for  against  a  lessee  for  years  to  prevent  digging  the 
ground  for  brick,  as  it  was  destroying  the  field,  and  carrying 
away  the  soil.  The  lord  chancellor  said,  "  Let  the  defendant 
carry  off  the  farick  he  has  dog,  but  be  enjoined  from  further 
digging."  In  PackmgUm*s  case,  8  Atk.  21S,  the  bill  stated  thai 
the  defendant  had  cut  down  a  great  number  of  trees^,  and  had 
threatened  to  cut  down  and  destroy  them  all,  but  the  injunction 
only  went  to  restrain  him  **  from  cutting  down  timber  growing/' 

The  only  case  I  have  met  with,  applicable  to  the  very  point» 
is  a  very  loose  note  of  an  anonymous  case  of  1  Ves.  jun.  93,  iu 
which  the  solicitor-general  moved  for  an  order  to  prevent  the 
removal  of  timber  wrongfully  cut  down.  In  what  stage  of  the 
cause,  or  upon  what  state  of  pleadings  and  proofs,  this  motion 
was  made,  does  not  appear.  Lord  Thurlow  is  said  to  have  ob- 
served, "  I  have  no  doubt  about  the  interference  of  this  court 
to  prevent  waste.  The  only  difSculty  I  have  is  as  to  what  shall 
be  done  with  the  timber  cut.  Trover  might  be  brought  for  it; 
but  as  the  register  says  many  orders  of  this  kind  have  been 
made,  take  the  order."  Such  a  case  is  not  a  sufficient  authority 
to  extend  the  injunction  to  the  timber  already  cut.  There 
must  be  a  very  special  case  made  out  to  authorize  me  to  go  so 
far,  and  such  cases  may  be  supposed.  A  lease,  for  instance, 
may  have  been  fraudulently  procured  by  an  insolvent  person^ 
for  the  very  purpose  of  plundering  the  timber  under  the  shelter 
of  it.  Perhaps  in  that  and  like  cases,  where  the  mischief  would 
be  irreparable,  it  might  be  necessary  to  interfere  in  this  extra- 
ordinary way,  and  prevent  the  removal  of  the  timber.  I  do  not 
mean  to  be  understood  to  say  that  the  court  will  never  inter- 
fere, but  that  it  ought  not  to  be  done  in  ordinary  cases  like  the 
present.  I  shall  accordingly  confine  the  injunotiop  to  the  tim* 
ber  standing  or  growing  at  the  time  of  the  service  of  the  prooees« 

Ordered  accordingly. 


MoNELL   V.  MoNELL) 

16  Joan.  Cb.  383.] 

JonT  LeabQiIit  or  Tbustebs  fob  Money  RECEnrBD.— TniBtMs  joixung  in 
a  receipt  for  money,  will  raiae  a  preeumption  that  it  came  equally  iD^«» 
the  poeaeeaion,  or  under  the  control  of  all»  and  there  mnat  be  direct  aoiA 
poeitive  proof  to  rebnt  the  presumption.  Where,  in  ecmaequeooo  of  **Kt 
act  or  agreement  of  one  truatee  or  executor,  money  oomes  iato 
handa  of  hia  co-tmatee  or  co-ezeontor,  both  are  held  liable  lor  itb 
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Bill  filed  bj  five  children  of  James  Monell,  deceased,  three 
of  whom  are  iniaats,  against  G.  Monell  and  P.  Milliken,  as 
guardians,  and  Boyd  and  Miller,  their  sureties,  praying  for  an 
■ooonnting  of  the  funds  receiTed  bj  the  guardians.  The  bill 
was  taken  pro  can/esBo  as  to  the  sureties.  The  answer  of  the 
other  defendants  appears  from  the  opinion,  as  well  as  the 
material  facts  in  the  case. 

BeOs,  for  the  plaintifib. 

FUk^  contra. 

KuT,  Chancellor.  The  bill  is  filed  by  two  of  the  adult  and 
by  three  of  the  infant  children  of  James  Monell,  deceased, 
•gainst  the  defendants,  O.  Monell  and  P.  Milliken,  as  guard* 
ians,  for  an  account  of  the  real  and  personal  estate. 

1.  As  to  the  personal  estate,  the  answers  admit  that  on  the 
first  of  March,  1814,  one  thousand  four  hundred  and  fifty-nine 
dollars  and  forty  cents  was  received  by  the  defendant,  O.  Mm 
as  part  of  the  personal  estate,  and  that  each  plaintiff  was  en- 
titled to  one  fifth,  or  two  hundred  and  ninetj-one  dollars  and 
«igfaty-eight  cents.  But  the  answers  aver  that  the  money  came 
to  his  hands  as  administrator,  and  they  admit  that  he,  with  two 
other  persons,  were  administrators  of  the  personal  estate  of 
James  Monell,  deceased.  The  answers  deny  that  any  part  of 
that  money  oyer  came  to  the  possession  of  the  other  guardian, 
P.  M.  The  question  on  this  part  of  the  case  is,  whether  the 
defendant,  P.  M.,  be  chargeable  with  this  money,  as  the  defend- 
ant, G.  M.,  is  insolTcnt,  and  has  been  discharged  under  the 
insolvent  act.  The  testimony  in  contradiction  to  the  averment, 
that  no  part  of  that  money  ever  came  to  the  possession  of  the 
defendant,  P.  M.,  and  that  it  was  received  by  the  defendant, 
G.  M.,  in  his  character  of  administrator,  is  derived  partly  from 
the  answers  themselves.  The  schedule  No.  1,  annexed  to  the 
answers,  is  signed  by  the  defendant,  G.  M.,  and  it  admits  the 
receipt  of  the  one  thousand  four  hundred  and  fifty-nine  dollars 
and  forty  cents,  for  the  plaintifEb  by  him,  *'  as  guardian,"  and 
both  those  defendants  pray  that  this  schedule  may  be  taken  as 
part  of  their  answer;  and  in  schedule  No.  2,  annexed  to  the 
answer,  and  which  they  pray  to  have  taken  in  like  manner,  the 
defendants  claim  a  commission  of  five  per  cent,  on  the  distribu- 
tion of  the  above  sum,  "  as  guardians;"  and  they  charge,  "  as 
guardians,"  that  a  commission  to  each  plaintiff,  for  his  one 
fifth  part  of  that  sum,  being  two  hundred  and  ninety-one  dollars 
and  dghty-eight  cents.    We  have  likewise  a  receipt  (exhibit 
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A.),  signed  bj  both  of  those  defendants,  "as  guardians/'  and 
dated  the  twenty-fourth  of  May,  1816,  in  which  they  acknowl- 
edge to  have  received  of  the  two  other  administrators,  John  D. 
Nicoll  and  Samuel  Monell,  one  thousand  four  hundred  and  fifty- 
nine  dollars  and  forty  cents,  in  full  of  the  dividend  due  from 
the  state,  on  settlement,  to  the  five  plaintiffs. 

The  acknowledgments  contained  in  the  schedules  annexed  to 
the  answers,  and  in  this  receipt,  appear  to  me  to  place  beyond 
all  doubt  the  responsibility  of  the  defendant,  P.  M.,  as  one  of 
the  guardians,  for  the  money  so  admitted  to  have  been  received; 
and  they  prove  that  the  pretense  in  the  answer  that  the  money 
came  exclusively  to  the  hands  of  the  defendant,  G.  M.,  in  his 
character  of  administrator,  is  utterly  groundless.  It  is  further 
to  be  observed  that  the  defendant,  P.  M.,  has  furnished  no  evi- 
dence to  counteract  the  inference  necessarily  resulting  from  the 
receipt,  that  the  money  came  as  much  into  his  possession,  or 
under  his  control,  as  into  the  possession  or  under  the  control 
of  his  co-guardian. 

2.  Those  defendants  were  also  appointed  guardians  by  the 
court  of  common  pleas,  in  Orange  county,  on  a  proceeding  in 
partition  and  a  sale  of  the  real  estate  of  James  Monell,  de- 
ceased; and  in  that  character  they  received  for  the  plaintiffs 
two  thousand  nine  hundred  and  fifty-three  dollars  and  fifty 
cents,  being  the  sum  of  five  hundred  and  eighteen  dollars  and 
seveniy  cents  for  each  plaintiff.  This  money  was  received  on 
the  sixth  of  May,  1815,  by  the  defendants,  in  a  mortgage  taken 
by  the  commissioners  appointed  by  the  court  under  the  pro- 
ceeding in  partition,  and  assigned  to  them. 

The  answers  state  that  the  mortgage  was  drawn  by  the  pur- 
chaser in  favor  of  the  defendants,  and  delivered  over  to  the  de- 
fendant Q.  M.  But  the  exhibit  O  proves  that  the  mortgage  was 
taken  to,  and  in  the  name  of,  the  commissioners,  for  the  sum  of 
four  thousand  three  hundred  and  eighty-one  dollars  and  sixty- 
five  cents,  payable  in  one,  two,  and  three  years,  and  that  it 
bore  date  the  twentieth  of  April,  1815.  The  proportion  coming 
to  the  plaintiffs  was  covered  by  this  larger  sum.  The  mortgage 
was  registered  on  the  twenty-sixth  of  May ,  1815,  and  was  assigned 
to  the  defendants  for  three  thousand  seven  hundred  and  eighty- 
one  dollars  and  sixty-five  cents;  and  then  it  was  assigned  by 
the  defendant  P.  M.  to  the  defendant  G.  M.,  on  the  seventh  of 
February,  1816,  and  canceled  by  the  latter,  by  an  acknowledg- 
ment of  satisfaction,  on  the  twelfth  of  April,  1816.  Why  did 
one  guardian  assign  over  his  right  and  interest,  as  a  guardian, 
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in  the  mortgage  to  his  co-trosteey  unless  it  was  to  (Bnal>le  the 
other  to  collect  and  appropriate  the  amount  of  the  mortgage  to 
his  own  use,  as  he  shortly  afterwards  did,  and  then  become  in- 
solyent  ?  There  is  no  color  in  law  or  justice  for  the  pretense 
that  the  defendant  P.  M.  can  be  exempted  from  responsibilitj 
for  the  loss  of  that  mortgage  debt  due  to  the  plaintiff,  when  he 
thus  Toluntaiiljr  relinquished  his  interest  and  possession  as  a 
trastee  to  his  co-guardian.  The  presumption  is,  that  he  did  it 
to  accommodate  his  companion  with  the  use  of  the  money,  for 
his  own  private  purposes.  We  have,  likewise,  in  exhibit  B,  a 
receipt  signed  by  the  two  defendants,  "  as  guardians"  for  the 
plaintiffs,  dated  May  6,  1815,  in  which  they  acknowledge  to 
have  received  of  the  commissioners  in  partition,  two  thousand 
five  hundred  and  ninety-three  dollars  and  fifty  cents,  being  five 
hundred  and  eighteen  dollars  and  seventy  cents  for  each  of  the 
plaintiffs.  In  short,  the  proof  is  decisive  and  of  the  highest 
character  to  show  that  the  defendants  were  equally  and  jointly 
concerned  as  guardians  in  the  receipt  and  control  of  the  moneys 
so  received  for  the  plaintiffs,  both  from  the  real  and  personal 
estate,  and  the  solvent  estate;  and  the  solvent  guardian  cannot 
now  be  permitted  to  shift  the  responsibility  from  himself  and 
place  it  exdasively  upon  his  insolvent  partner.  LordThurlow, 
in  the  case  of  Sadler  y.  Hobba,  2  Bro«  114,  took  it  to  be  a  clear 
rule,  that  when  by  any  act  or  any  egreement  of  the  one  party, 
money  gets  into  the  hands  of  his  companion,  whether  a  co- 
trustee or  a  co-executor,  they  shall  both  be  answerable.  Where 
one  executor  puts  money  into  the  hands  of  his  companion,  he 
shows  he  had  it  in  his  power  to  secure  it,  and  that  his  compan- 
ion, for  some  reason,  was  permitted  to  obtain  possession  of  the 
money.  He  referred,  among  other  cases,  to  that  of  OiU  v. 
AUomey-ffeneral,  Hardres,  314,  in  which  Hale,  0.  B.,  said,  that 
if  by  agreement  between  two  executors,  one  is  to  receive  and 
intermeddle  with  such  part  of  the  estate,  and  another  with  such 
a  part,  each  shall  be  answerable  for  the  whole. 

The  doctrine  in  that  case  perfectly  applies  to  the  disposition 
of  the  mortgage;  and  the  defendant,  P.  M., ''  for  some  reason" 
not  explained,  by  a  formal  act  transfers  his  interest  in  and 
control  over  the  mortgage  debt  to  his  companion,  to  be  by  him 
appropriated,  dissipated  and  lost.  The  joining  in  the  receipt  of 
the  personal  property,  is  presumptive  evidence  that  the  money 
came  equally  into  the  possession  or  under  the  control  of  both 
the  trustees,  and  it  would  require  direct  and  positive  proof  to 
rebut  that  presumption.   Lord  Eldon,  in  Brice  y.  Stokes,  11  Yes. 
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jun.  824,  dedares  that  saoh  a  presumption  arose  from  the  cir- 
cumstanoe  of  joining  in  the  receipt,  and  that  it  was  incumbent 
upon  the  trustee  to  destroy  the  presumption  bj  proof,  if  he 
meant  to  exonerate  himself.  There  is  no  proof  in  this  case  to 
counteract  the  language  of  the  receipts.  There  is  no  evidence 
out  of  the  joint  answer  of  the  defendants,  that  the  moneys  did 
not  come  to  the  hands  of  both  of  them;  and  I  apprehend  that 
the  answer  is  no  eridence  of  such  a  fact  set  up  in  evidence  of, 
and  in  contradiction  to,  the  language  of  the  receipt  signed  by 
the  party  himself.  And  if  the  money  did  not,  in  fact,  come  to 
the  hands  of  the  defendant,  P.  M.,  yet  if  it  was  paid  to  his 
companion,  with  his  assent  and  direction,  he  is  responsible  for 
the  misapplication  of  it.  ''  If  a  receipt,"  according  to  Lord 
Bedesdale,  in  Jcy  y.  Campbell,  1  Sch.  &  Lef.  841,  '*  be  given  for 
the  mere  purposes  of  form,  then  the  signing  will  not  charge  the 
person  not  receiving.  But  if  it  be  given  under  circumstances 
purporting  that  the  money,  though  not  actually  received  by  both 
executors,  was  under  the  control  of  both,  s:ich  a  receipt  shall 
charge;  and  the  true  question  in  all  those  cases  seems  to  have 
been  whether  the  money  was  under  the  control  of  both  execu- 
tors. If  it  was  so  considered  by  the  person  paying  the  money, 
then  the  joining  in  the  receipt  by  the  executors,  who  did  not 
actually  receive  it,  amounted  to  a  direction  to  pay  his  co- 
executor,  for  it  could  have  no  other  meaning;  he  became  respon- 
sible for  the  application  of  the  money,  just  as  if  he  had  received 
it." 

The  chancellor,  also,  p.  844,  referred  to  a  MS.  case  of  CanBey 
V.  Barsham,  decided  by  Lord  Hardvricke,  in  1768,  in  which  it 
was  declared,  that  a  trustee  was  only  answerable  for  what  he 
receives  or  applies;  but  H.  had  made  himself  liable  by  joining 
in  the  deed,  by  which  the  purchase-money  was  left  in  the  hands 
of  the  purchaser,  for  payment  of  the  legacies.  He  was  respon- 
sible for  the  deficiencies  of  B.  (who  was  in  doubtful  circumstan- 
ces), though  he  had  received  none  of  the  assets,  because  he 
had  joined  in  the  direction  to  pay.  So  in  the  case  of  i^nc^  v. 
Stokes,  already  cited,  Lord  Eldon  charged  a  trustee,  though  he 
did  not  receive  the  money,  under  the  circumstances,  he  having 
joined  in  the  receipt,  and  permitted  his  co-trustee  to  keep  and 
act  with  the  money,  contraiy  to  the  trust.  This  is  precisely  the 
present  case.  Lord  Alvanley,  in  Harvey  v.  Blaheman,  4  Yes.  596, 
took  great  pains  to  extract  some  principle  from  the  cases.  He 
held  that  one  executor,  in  trust,  was  not  answerable  for  the 
receipts  of  the  other,  merely  by  permitting  the  other  to  possess 
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the  assets,  and  by  joining  in  acts  necessary  to  enable  bim  to 
administer.  But  if  he  goes  further,  and  concurs  in  the  appli- 
cation of  the  assets,  he  was  liable.  And  from  the  doctrine  in 
Crosse  v.  Smiih,  7  East,  246,  and  in  the  other  cases  which  have 
been  referred  to,  it  may  be  laid  down  as  a  principle,  that  if  two 
guardians  or  other  trustees  join  in  the  receipt  for  moneys,  it  is 
prima/acie,  though  not  absolutely  condusiTe,  eyidence,  that  the 
money  come  to. the  hands  of  both;  that  one  trustee  may  show, 
by  satisfactory  proof,  that  the  joining  in.  the  receipt  was  neces- 
sary or  merely  formal,  and  that  the  moneys,  in  fact,  were  paid 
to  his  companion;  that  without  such  satisfactory  proof,  he  must 
be  liable  to  the  cesiui  que  truel;  and  that,  if  the  moneys  were, 
in  fact,  paid  to  his  companion,  yet  if  they  were  so  paid  by  his  act, 
direction  or  agreement,  and  when  he  had  it  in  his  power  to 
haye  controlled  or  secured  the  money,  he  is  and  ought  to  be 
responsible. 

In  the  present  case,  there  is  not  the  least  shadow  of  pretense 
for  exempting  the  defendant,  P.  M.,  from  answering  for  the 
proceeds  of  the  real  estate  belonging  to  the  plaintiffs  who  are 
infants;  and  the  plaintiffs  who  are  adults  have  been  already 
secured  in  their  proportion  of  those  proceeds,  and  they  do  not 
seek  any  relief  in  this  suit  in  that  branch  of  the  case.  With 
respect  to  the  proceeds  of  the  present  estate,  there  is  no  proof 
to  countervail  the  inference  arising  from  the  receipt  and  the 
schedules  annexed  to  the  answer.  And  if  the  money  did,  in 
fact,  go  exclusively  into  the  hands  of  the  defendant,  O.  M.,  the 
presumption  is  (and,  as  Lord  Bedesdale  observed,  the  joining 
in  that  receipt  appears  to  have  no  other  meaning  than  this)  that 
it  was  paid  under  the  direction  of  the  defendant,  P.  M.,  and 
that  he  voluntarily  concurred  in  such  an  appropriation  of  it, 
when  he  had  the  money  equally  within  his  own  power  and  con- 
trol. The  plaintiffs  who  are  adults  are,  then,  entitled  to  a 
decree  for  the  payment  by  the  defendants,  O.  M.  and  P.  M.,  of 
the  two  hundred  and  ninety-one  dollars  and  eighty-eight  cents 
due  to  each  of  them  respectively,  with  interest  thereon  from 
the  twenty-fourth  of  May,  1816.  As  to  the  like  sum,  with 
interest,  due  to  each  of  the  three  infants,  and  as  to  the  sum  of 
£ve  hundred  and  eighteen  dollars  and  seventy  cents  due  to 
each  of  the  three  infants,  with  interest  from  Uie  twentieth  of 
April,  1815,  another  question  arises.  The  defendant,  P.  M.,  is 
answerable,  as  guardian,  for  these  sums,  and  if  they  were  per- 
iectly  safe  and  secure  in  his  hands,  he  would  not,  in  an  ordi- 
jiary  case,  be  called  upon  for  the  money  until  the  infants  came 
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of  age.  Bat  if  the  credit  of  him  or  the  suretieB  is  doubtful  or 
precariouSy  bo  as  to  raise  great  fear  as  to  the  ultimate  safety  of 
the  moneys,  it  is  then  the  course  of  the  court  to  allow  the 
moneys  to  be  called  in,  for  and  on  behalf  of  the  infants,  or  to 
require  better  security.  In  this  case,  G.  M.,  one  of  the  guard- 
ians, has  failed,  and  been  suffered  by  his  co-guardian  to  appro- 
priate and  misapply  the  trust-moneys.  The  other  guardian  re- 
mains solvent,  with  depreciated  property,  and  one  of  the  sureties 
to  the  guardianship  of  the  personal  estate  is  worth  little  or  noth- 
ing. One  of  the  sureties  to  the  guardianship  respecting  the 
proceeds  of  the  real  estate  has  failed,  and  the  other  is  the  same 
surety  who,  as  I  obserred  before,  is  worth  little  or  nothing. 
XJnder  these  circumstances  of  a  complete  insolvency  of  one 
guardian  and  one  surety,  of  the  very  slender  and  doubtful 
credit  of  another  surety,  of  the  considerable  length  of  time  that 
the  minorities  of  the  plaintiffs  will  continue,  and  of  the  heed- 
less manner  in  which  the  only  solvent  guardian  has  suffered  his 
companion  to  deal  with  the  property,  I  am  of  opinion  that  the 
defendant,  P.  M.,  ought  to  be  required  to  bring  the  moneya 
due  to  the  infant  plaintiffs  into  court,  to  be  put  out  under  its 
direction,  or  to  give  further  and  sufficient  security,  to  be 
approved  of  by  a  master,  to  account  for  the  principal  and 
interest  to  the  infanta  when  of  age.  It  is  too  plain  a  proposi- 
tion to  stand  in  need  of  authorities  (though  the  counsel  for  the 
plaintiffs  have  cited  some  to  the  point),  that  the  infant  ward 
may  come  into  this  court,  by  his  next  friend,  and  call  his  guard- 
ian to  account,  or  require  him  to  give  better  security,  if  the 
state  of  the  case  should  call  for  it.  Lord  Bedesdale  said,  in  . 
Blake  v.  Blake,  2  Sch.  &  Lef .  26,  that  according  to  the  modem 
decisions  and  present  practice,  when  there  are  no  debts,  or  the 
debts  are  all  paid,  and  no  purpose  for  which  money  is  to  be 
left  in  the  hands  of  a  testamentary  guardian  and  executor,  the 
money  is  ordered  into  court,  and  laid  out  for  the  benefit  of  the 
parties  concerned. 

The  following  decree  was  entered:  *'  It  is  declared,  that  the 
defendant,  P.  M.,  is  responsible,  as  guardian,  for  the  proceeds  of 
the  real  and  personal  estate  of  J.  M.,  deceased,  belonging  to 
the  plaintiffs,  and  which  may  have  come  to  his  possession,  or 
under  his  control,  and  particularly  for  ^hich  joint  receipts  of 
the  dates  of  the  sixth  and  twenty-fourth  of  May,  1815,  were 
given  by  him  and  the  defendant  G.  M.,  as  guardians,  to  the 
plaintiffs.  And  it  is  further  declared,  that  the  two  plaintiffs 
who  are  adults  are  entitled  to  payment  from  the  said  guardians^ 
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and  from  the  defendants,  J.  B.  B.  and  P.  M.,  as  their  siixeties, 
upon  their  def anlt,  of  their  proportion  of  the  prooeeds  of  the 
Baid  personal  estate.  And  it  is  farther  declared,  that  the  plaint* 
iffs,  who  are  infants,  are  entitled  to  call  the  said  gnardians  to 
account,  touching  their  respective  proportions  of  the  proceeds 
of  the  said  real  and  personal  estate;  and  inasmuch  as  one  of 
the  guardians  and  one  of  the  sureties  given  by  them  have  be* 
come  insolvent,  and  the  security  otherwise  impaired,  the  infant 
plaintiffs  are  entitled  to  have  the  balance  of  such  proceeds  due 
to  them,  either  brought  into  court,  to  "be  put  out  under  its 
direction  for  their  benefit,  or  to  have  the  defendant,  P.  M.,  the 
^Ivent  guardian,  give  additional  and  satisfactory  real  security, 
to  account  and  pay,  when  the  infants  come  of  age.  It  is  there* 
upon  ordered,  etc.,  that  it  be  referred  to  a  master,  to  take  and 
state  an  account  of  the  amount  due  to  the  plaintiffs,  J.  J.  M. 
and  J.  M.  M.,  from  the  defendants,  G.  M.  and  P.  M.,  as 
their  late  guardiansi  for' their  proportion  of  the  proceeds  of  the 
personal  estate,  and  that  on  such  accounting,  the  defendant,  P. 
IL',  be  charged  with  their  proportion  of  the  proceeds  which  may 
have  come  to  his  hands  or  possession,  and  particularly  for  which 
fie  united  in  a  receipt  with  the  defendant,  G.  M.,  to  two  of  the 
administrators  of  the  said  estate;  and  he  be  also  charged  with 
lawful  interest  on  such  proportion  of  the  said  proceeds,  from 
the  date  of  such  receipt,  and  be  credited  for  all  payments  made 
to  those  plaintiffs  by  either  of  the  defendants,  and  that  he  be 
also  entitled,  on  such  accounting,  to  all  just  allowances, 
charges,  and  expenses,  as  guardian,  and  properly  chargeable  to 
those  plaintiffs.  And  it  is  further  ordered,  that  the  master, 
also,  take  and  state  an  account  of  the  moneys  due  the  infant 
plaintiffs,  for  the  proceeds  of  the  real  and  personal  estate  be* 
longing  to  them,  and  which  may  have  come  to  the  hands  or 
possession  of  the  defendants,  O.  M.  and  P.  M.,  or  either  of 
them;  and  that  on  such  accounting,  the  defendant,  P.  M.,  be 
charged  with  the  proportion  of  the  said  proceeds  belonging  to 
the  said  infants,  whidi  may  have  come  to  his  hands  or  posses- 
sion, or  been  subject  to  his  disposition  or  control,  and  partic- 
ularly that  he  be  charged  for  the  amount  thereof  so  due  to  the 
said  infants,  and  contained  in  the  said  receipts  of  the  sixth  and 
twenty-fourth  of  May,  or  either  of  them;  and  as  and  for  so 
much  cash  received,  from  the  dates  of  the  said  receipts  respect-, 
ively,  together  with  lawful  interest  on  the  balance  so  to  be 
found  due  to  the  said  infants,  from  the  date  of  the  said  receipts; 
and  that  the  said  P.  M.  be  credited  for  all  payments  and  ad- 
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▼anoes,  if  any,  to  and  for  the  said  infanta  leapeotiTelj,  made  b j 
either  of  the  defendants,  and  be  allowed  all  jnst  allowanees, 
charges  and  expenses,  as  sach  goardian,  and  which  maybe 
properly  chaigeable  by  him  to  the  said  infants. 

"And  it  is  farther  ordered,  that  he  take  and  state  an  account 
of  the  amonnt,  yalue  and  competency  of  any  secoritj,  real  or 
personal,  that  may  be  offered  by  or  on  behalf  of  P.  M.  for  the 
payment  of  the  said  balance,  with  interest,  when  the  said  in- 
fants shall  respectiyely  aixiTe  at  full  age,  together  with  his 
opinion  touching  the  solidity  and  safety  of  sndi  security;  and 
that  he  report  thereon  with  all  conTenient  speed;  and  the  quea* 
tion  of  costs,  and  all  further  questions  are  reserred  until  the 
coming  in  of  the  report." 


Wbstoott  V.  Gabt. 

[5  Joan.  Oil  8MJ 

Wnii  Aim  OaiaatL,  How  Ooimausn.— A  wOl  and  oodioa  am  is  bs 
and  oanatniad  together  tm  parts  of  one  and  the  tame  instnuiMni. 

LnoxATiov  or  Pkb80nal  Pbopsbtt.— Penonal  property  may  be  limited  over 
hy  mj  of  remainder  after  a  beqneet  of  the  tame  for  life. 

LmDrroBT.—- A  legatee  in  remainder,  after  an  estate  for  life^  may  oall  on  the 
legatee  for  lifo  for  an  inventory  of  the  property  deriaed. 

^TavABCT  nr  OomiDK  uKDsa  I>ivi8a.~A  testator  deWaed  all  the  net  and 
lesidoe  of  his  estate  to  his  brother  and  sister,  "td  them  and  their  heirs 
loraver,  all  the  ohildxen  of  his  said  brother  and  aister  to  have  an  equal 
ahare  in  everything  he  left;  and  if  his  brother  died  without  ehildm,  the 
ohildxen  of  his  sister  should  enjqy  the  whole  equally."  It  was  held  that 
the  hcother  and  sister  took  as  tenants  in  onmrnnin.  and  not  as 


Bill  of  rerivor  and  supplement  filed  by  John  Westcott  and 
his  wife  Susannah,  and  James  Westcott  and  his  wife  Mazy, 
against  D.  Cady  and  J.  Willard,  executors  of  the  last  will  of 
Ifazgaret  Ohinn,  deceased  executrix  of  the  estate  of  Edward 
Chinn,  deceased.  Susannah  and  Mazy  were  the  children 
of  Sarah  Wood,  deceased,  azid  the  next  of  kin  and  admin- 
istrators of  Charles  Chiim,  deceased,  and  claimed  an  account- 
ing by  reason  of  certain  devises  and  bequests  in  the  will  of  E. 
Ohiim  to  Charles  and  Sarah.  The  bill  stated  that  the  plaintiffs 
had  filed  their  original  bill  against  Margaret  Chiim,  widow  and 
executrix  of  E.  C,  for  a  discoyezy  and  accounting  of  the  zeal 
and  personal  estate  of  E.  C,  that  she  might  come  to  a  just  ac- 
count of  the  personal  estate,  and  that  the  same  might  be  ap- 
plied in  the  course  of  administration.    Margaret  dying  pending 


; 
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the  snit,  this  bQl  was  filed  against  her  exeoatora,  praying  an 
aoeonntixig,  and  iot  geneial  relief. 

Saeannah  and  Mary  claimed  under  a  clause  in  E.  O.'s  will 
which  gave  to  O.  Ohinn  and  Sazah  Wood  the  roTersion  of  cer- 
tain annuities  bequeathed  to  Uargaret,  '*and  if  his  brother 
(0.  O.)  died  without  children^  the  children  of  his  sister  (S,  W.) 
should  enjoy  the  whole  between  them  equally."  Sarah  died 
before  Charles,  who  died  without  children.  This  will  and  al 
codicil  are  more  particularly  set  forth  in  the  opinion.  The  an- 
swers of  the  defendant  alleged  that  the  plaintifib  were  not  en-i 
titled  to  any  share  of  the  personal  estate  of  which  E.  Chinn  died 
possessed,  but  that  the  whole  belonged  to  Hargaret  Chinn,  as 
devisee,  legatee,  widow,  executrix,  and  creditor  of  E.  0.  The 
answer  of  Margaret  C.  to  the  original  bill  alleged  that  E.  0. 
had  not  paid  her  but  a  small  amount  under  a  marriage  contract,* 
wherein  E.  C.  gave  to  one  Gaoseyioort  three  thousand  pounds 
in  trust  for  Margaret;  and  thai  the  rCTersion  over  to  the 
children  of  Sazah  was  Toid. 

Jf.  Van  Buren  and  W.  A.  Duer,  for  the  plaintiffs.  Charles 
C.  having  died  without  issue,  and  intestate,  the  plaintifffl  being 
the  only  children  of  his  sister  Sarah,  are  entitled  to  the  per-, 
sonal  estate,  first  as  administrators  of  Charles  C,  under  an  ap* 
pointment  by  competent  authority,  unrevoked  and  irrevocable 
in  this  collateral  manner  or  in  this  court;  secondly,  under  the 
limitation  over  in  the  will  of  Edward  0.;  and  thirdly,  as  the 
next  of  kin  of  Charles  C. :  Cxo.  Car.  8;  Toller's  Law  of  Ex.  89; 
Feame,  Ex.  Dev.  4  ed.  21, 182,  281,  631;  10  Johns.  16;  1  P. 
Wms.  866;  8  Id.  872;  Pol.  64;  2  Wils.  29;  Feame's  Contin. 
Bem.  864  ^62;  8  Johns.  Cas.  109;  4  Johns.  76. 

Henfy  and  2>.  Cody,  contra.  Where  the  personal  estate  bo* 
queathed  to  one  for  life  is  of  that  character  that  the  first  use 
must  produce  its  destruction  or  compel  the  legatee  for  life  to 
part  with  it,  any  bequest  over  must  be  void.  There  is  no  case 
to  be  found  of  a  general  limitation  over,  or  where  the  general 
residuary  clause  was  applied  to  a  chattel,  after  an  express  be- 
quesiof  it  for  life:  Shop.  Touch.  411,  note;  2  Yarn.  69,  822» 
446;  1  P.  Wms.  603,  661,  666,  and  note,  748;  1  Yes.  9;  2  Id. 
668;  8  Id.  6, 119,  811;  4  Yes.  jun.  716;  1  Atk.  646;  8  Id.  866, 
486;  2  Bro.  C.  0. 127;  8  Mod.  2^8. 

EssT,  Chancellor  (afbar  reference  to  certain  technical  objee* 
tions).  Having  disposed  of  these  preliminary  objections,  wa 
come  to.  the  eoiisideration  of  tb^  re(d  merits  of  the  daim  of  the 
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plaintifb.  Their  rights  depend  upon  ihe  oonBtmction  to  hp 
given  to  the  will  and  oodioil  of  Edward  Ohinn.  I  shall  take  it 
for  granted,  as  a  dear  and  settled  rule,  see  for  this  purpose, 
WiUei  Y.  Sanford,  1  Yes.  186,  that  a  will  and  codicil  are  to  be 
taken  and  construed  together,  in  connection  with  each  other, 
as  part  of  one  and  the  same  instrument.  The  intent  of  the  tes« 
tator  is  to  be  gathered  from  the  whole,  and  a  codicil  is  no  revo« 
cation  of  a  will  further  than  it  is  expressed.  The  will  gave  to 
the  testator's  wife,  M.  0.,  an  annuity  for  life  of  five  hundred 
dollars,  to  be  received  and  paid  to  her  yearly,  from  his  loan- 
office  certificates,  and  it  gave  to  her  certain  specific  chattels,  as 
farming  utensils,  household  furniture,  and  servants,  absolutely, 
and  it  gave  to  her  for  life,  the  rents  and  profits  of  a  farm  at 
Olaverack.  All  the  rest  and  residue  of  his  estate,  real  and  per-^ 
sonal,  not  otherwise  devised  in  the  will,  in  what  place,  or  what 
kind  soever  it  might  be,  and  including  expressly  the  reversion 
of  the  annuity  of  five  hundred  dollars,  and  the  reversion  of  the 
Olaverack  farm,  he  gave  to  his  brother,  Oharles  Chinn,  and  his 
sister,  Sarah  Wood,  and  to  them  and  their  heirs  forever.  He 
further  declared  that  all  the  ehildren  of  his  said  brother  and 
sister  should  have  an  equal  share  of  everything  he  should  leave, 
and  that  if  his  brother  died  without  children,  the  children  of 
his  sister  should  enjoy  the  whole  between  them  equally. 

It  is  admitted  that  the  sister,  Sarah  Wood,  died  befoire  the 
testator,  and  that  the  plaintiffs,  Susannah  and  Maiy,  are  her 
next  of  kin,  and  heirs  at  law,  and  that  Charles  Chinn.  died  after 
the  testator,  and  that  the  plaintifb,  L.  and  M.,  are  also  his  next 
kin  and  heirs  at  law.  Upon  the  will  as  it  originally  stood,  ther^ 
could  not  have  been  a  doubt  but  that  C.  C.  and  S.  W.  and  their 
representatives,  took  the  remainder  of  the  loan-office  certificates, 
after  her  death,  and  that  she  was  only  to  have  an  annuity  of 
five  hundred  dollars  during  life  out  of  the  interest  or  dividends 
of  that  stock.  The  testator  evidently  intended  by  the  words 
loan-office  certificates,  his  three  per  cent,  stock  of  the  United 
States,  and  the  bequest  over,  after  that  annuity  ceased,  was' 
dearly  good.  There  could  have  been  no  more  difficulty  upon 
this  part  of  the  will,  as  to  the  stock,  than  as  to  the  remainder ' 
in  fee  of  the  Claverack  farm,  after  the  life-estate  therein  had 
ended. 

The  more  colorable  ground  of  resistance  to  the  claim  of  the  * 
bill  is  derived  from  the  codidl.    In  that,  th^  testator  states  that 
since  the  date  of  his  will,  he  had  sold  the  Claverack  fsnn;  and 
turned  it  into  personal  properlj,  and  it  being  hia  desire  that 
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bis  wife  should  hare  the  '*  inoome»  profit,  use  and  enjoyment 
of  that  estate  during  her  life/'  he  accordingly  bequeathed  to 
her,  "  during  her.  natural  life/'  the  principal  and  interest  due 
him  on  the  sale  of  that  estate.  The  codicil  not  only,  so  far, 
substituted  the  use  of  the  proceeds,  instead  of  the  use  of  the 
farm,  but  it  went  further,  and  gaye  to  her,  *'  during  her  natural 
life,  the  use,  interest  and  enjoyment  of  all  the  moneys  he  had 
in  possession,  and  all  the  interest  he  had  in  the  funds  or  stock  of 
the  United  States  and  public  securities/'  and  the  executors  were 
directed  to  draw  for  those  moneys  *'  to  and  for  the  use  of  his 
wife,"  and  to  inyest  her  with  full  power  to  receive  and  manage 
the  same  "  for  and  during  her  natural  life/'  and  out  of  these 
moneys  to  discharge  his  funeral  expenses,  and  that  after  those 
expenses  were  paid,  that  she  should  "have,  enjoy,  use  and 
manage,  to  her  own  best  adyantage,  for  and  during  her  natural 
life,  all  and  singular  his  estate,  moneys  and  personal  property 
above  mentioned." 

The  gift,  by  the  codidl,  to  the  wife,  of  an  interest  for  life 
in  the  moneys  and  stock,  as  well  as  in  the  proceeds  of  the  Claver- 
ack  farm,  does  not  affect  or  impair  the  devise  over,  in  and  by 
the  will.  There  is  no  incompatibiliiy  between  the  bequests  in 
the  codicil  and  the  devise  over  in  the  will;  but  the  codicil 
pursues  the  intention  of  the  will  in  confining  the  use  of  the 
Olaverack  estate  to  her  life;  and  it  only  enlarges  the  quarUum 
of  interest  which  she  was  to  enjoy  for  life,  by  exchanging  the 
annuity  of  five  hundred  dollars,  for  life,  chargeable  upon  the 
public  stock,  for  the  use  for  life  of  all  his  cash  in  hand,  and  of 
all  his  government  stock.  It  is  still  but  the  use  for  life;  and 
this  is  the  express  limitation,  repeated  again  and  again,  in  the 
codidl,  and  the  intention  is  too  explicit  to  be  mistaken.  The 
devise  over  by  the  will,  of  the  remainder  of  the  testator's  in- 
terest in  the  personal  estate,  after  the  termination  of  the  life 
estate  or  interest  therein,  is  left  undisturbed,  and  is  not  affected 
by  any  of  the  provisions  in  the  codicil,  and  cannot  be  deemed 
to  be  revoked.  The  codicil  is  a  revocation  of  the  will,  pro  iarUo 
only,  and  as  far  as  the  provisions  in  the  one  are  inconsistent 
with  those  in  the  other.  In  every  other  respect,  the  original 
will  remains  in  full  force;  and  if  the  remainder  over  to  the 
brother  and  sister  of  the  testator  was  valid  in  the  first  in* 
stance,  it  was  equally  so  after  the  publication  of  the  oodiciL 
The  law  is  too  well  settled  to  be  drawn  in  question  at  this  late 
day,  that  a  limitation  of  personal  goods,  and  chattels  or  money 
in  remainder,  after  a  bequest  for  life,  is  good. 
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In  BandaUy.  Bu88el^-S  Meriyale,  190,  the  teBtotor  gaTe  his 
fann,  and  stook,  and  orop  .thereon,. to  his  wife  dating  her, 
lUKtoral  life,  if  she  shoold  so  continue  unmarried.  The  master 
of  the  roUs  obeeryed  upon  the  ease  that,  originally,  by  the 
English  law,  there  oonld  be  no  limitation,  eyen  of  a  chattel,  bat 
a  gift  for  life  canied  the  absolute  interest.  Then  a  distinction 
was  taken  between  the  use  and  the  property.  The  use  might 
be  giyen  to  one  for  life,  and  the  property  afterwards,  to 
another.  A  gift  for  life,  of  a  chattel,  was  now  construed  to  be 
a  gift  of  the  usufruct  only.  He  referred  to  what  Lord  Alyanley 
had  said  in  Porter  y.  Towney,  8  Yes.  311,  that  there  had  been 
great  doubt  what  a  person  haying  a  limited  use  of  articles  (as 
com,  hay,  etc.,  of  which  the  use  consists  in  consumption)  most 
do.  He  conceiyed  that  a  gift  for  life,  if  specific,  of  things  quae 
^pso  U9U,  oongumurUvr^  was  a  gift  of  the  property,  and  that  there 
Gould  not  be  a  limitation  oyer,  after  a  life  interest,  in  such  arti- 
cles. When  the  use  and  the  property  can  haye  no  separate 
existence,  the  old  rule  must  prevail,  and  a  limitation  oyer  after 
a  life  interest,  is  yoid.  The  rule  of  equity  and  the  exception 
to  that  rule  are  both  clearly  stated  by  Sir  William  Grant  in  that 
ease,  as  late  as  1817,  and  it  is  yery  clear  that  the  rule  applies 
to  the  present  case,  and  that  the  present  case  does  not  fall 
within  the  exception.  Nor  is  this  a  yeiy  modem  rule,  for  we 
ftnd  it  settled  upwards  of  a  century  ago.  In  Smiih  y.  Ohever,  2 
yem.  69;  S.  0.,  2  Ch.  Bep.  187,  under  the  titie  of  Smith  y. 
yieher,  and  it  was  held  as  early  as  1688,  that  money  might  be 
limited  and  deyised  oyer  by  will  after  a  bequest  of  it  for  life, 
and  the  same  point,  eyen  in  respect  to  money,  was  admitted  in 
PleydeU  y.  Pleydell,  1  P.  Wms.  748.  In  S^de  y.  ParaU,  1  P. 
Wms.  1;  S.  0.,  2  Yem.  381,  in  1695,  it  was  held  by  Lord  Ch. 
Somers,  that  a  deyise  of  goods  to  the  wjfe  for  life,  and>  after^ 
wards  to  the  testator's  son,  was  a  good  deyise  oyer,  and  as 
yalid  as  if  the  deyise  had  been  only  of  the  use  of  the  jg^oods  to 
the  wife  for  life.  The  Case  reoeiyed  great  discussion,  and  the 
chancellor  was  said  to  haye  followed  some  recent  precedents 
which  had  adopted  the  ciyil  and  common  law  in  constracting 
the  use  of  the  thing,  and  not  the  thing  itself,  to  pass  where  the 
first  deyise  was  for  a  limited  time,  in  order  the  better  to  comply 
with  the  intention  of  the  testator.  The  bill  was  filed  in  that 
case  by  the  person  in  remainder  against  the  wife  and  the  execu- 
tor, for  an  inyentoiy,  and  that  the  widow  should  giye  security 
to  haye  the  goods  forthcoming  at  her  death.  Afterwards^ 
Ti88en  y.  Tissen,  in  1718, 1  P.  Wms.  500,  Lord  Parker  obseryed 
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that  the  role  then  was  eetabliahed  that  a  bequest  of  a  chattel 
intexest  for  life,  passed  only  the  use  and  property^  and  not  the 
thing  itself.  So,  again,  in  l^noeU  y.  Halaey,  1  P.  Wms.  661, 
there  was  a  deyise  of  such  part  of  the  testator^s  personal  estate 
as  a  wife  should  have  of  her  subsistenoe,  to  his  son,  and  the 
deTise  oyer  was  held  good.  The  master  of  the  rolls  said  it  was 
established  that  a  personal  thing,  or  money,  might  be  devised 
to  one  for  life,  with  remainder  over.  In  that  case  the  second 
husband  was  decreed  to  account  for  what  had  come  to  his 
hands  after  following  what  had  been  applied  to  his  wife's  sub- 
sistence. 

The  old  role  itself  was  strongly  insisted  on  by  the  attorney- 
general  in  Charges  v.  ASbemarle^  2  Yem.  245,  in  1691;  and  yet 
in  that  case,  as  well  as  in  Hyde  y.  FaraU,  the  distinction  ber 
tween  a  devise  of  the  personal  chattel  itself  to  one  for  life,  re- 
mainder to  another,  and  the  devise  of  the  use  thereof  to  one  for 
life,  with  remainder  over,  was  exploded;  and  it  was  held  that  it 
amounted  to  the  same  thing  whether  the  devise  was  one  waj 
or  the  other,  for  the  testator's  intention  appeared  to  be  the 
same  in  both  cases,  and  ought  equally  in  both  cases  to  prevails 
If  the  codicil  stood  alone,  unconnected  with  the  preceding  wiU, 
then,  indeed,  the  rule  insisted  on  by  the  counsel  for  the  de- 
fendants, that  a  devise  of  dividends  or  interest,  or  produce  of 
stock,  etc.,  without  limitation,  carried  the  principal  or  whole 
interest,  might  have  applied.  But  as  the  codicil  and  will  are  to 
be  taken  and  construed  together  as  one  connected  vrill,  the  will 
has  no  application.  It  may  be  made  a  question  whether  the 
remainder  over  to  the  brother  and  sister  of  the  testator  was  t6 
them  in  joint  tenancy  or  in  common.  If  the  will  had  stopped 
vnth  the  bequest  of  the  rest  and  residue  of  his  estate,  real  and 
personal,  to  his  brother  and  sister,  "to  them  and  their  heirs 
forever,"  it  would  have  been  a-  joint  tenancy.  >  In  Campbell  y^ 
Campbell,  4  Bro.  15,  the  master  of  roUs  accurately  reviewed  the 
cases,  and  arrived  at  the  conclusion  that  whoe  a  legacy  was 
given  to  two  or  more  persons,  vnthout  any  other  if ords  to  lay 
hold  of  to  change  the  construction,  they  were  joint  tenants. 
But  almost  any  expression  or  words  denoting  a  different  inten- 
tion, will  alter  the  construction.  In  this  case,  the  testator 
added  that  all  the  children  of  his  brother  and  sister  were  to 
have  ''an  equal  share''  of  everything  he  left,  and  that  it  his 
brother  died  without  children,,  the  children  of  his  sister  **  should 
enjoy  the  whole  between  them  equally."  Those  subsequent 
words  ekplain^fhe  testator's  intention  to  be,  that  the  brother 
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and  sister  should  take  equally,  as  tetumts  in  common;  for 
otherwise  their  children  could  not  haye  "  an  equal  share;''  and 
when  it  is  said  that  if  his  brother  died  without  children,  the 
children  of  his  sister  should  enjoy  the  whole,  it  seems  to  haye 
alluded  to  the  part  which  they  otherwise  would  not  haye  en- 
joyed, and  to  be  founded  on  the  idea  of  a  seyerance  of  interest 
between  the  brother  and  sister,  in  the  first  instance.  If  they 
took  as  tenants  in  common,  then  the  plaintiffs,  S.  and  M.,  are 
entitled  to  a  moiety  of  the  deyise  oyer  as  heirs  to  their  mother, 
Sarah  Wood,  deceased,  and  to  the  other  moiety  as  adminis- 
trators of  Charles  Chinn,  deceased,  or  as  heirs  and  next  of  kin 
to  him.  In  either  capacity  they  are  entitled  to  his  moiety  of 
the  estate.  So,  if  the  deyise  oyer  to  the  brother  and  sister  was 
a  joint  tenancy,  then,  upon  the  death  of  Sarah  Wood,  the  whole 
interest  suryiyed  to  Charles  Chinn,  and  on  his  death,  descended 
to  the  same  plaintiffs.  Therefore,  qua  cunque  via  data,  the 
right  of  the  plaintiffs  to  sue  for,  and  demand  the  whole  of  the 
personal  estate  of  Edward  Chinn,  so  accruing  on  the  termina- 
tion of  his  wife's  life  interest  therein  is  clearly  established.  The 
original  bill  seems  to  haye  been  well  founded.  The  plaintiffii 
were  entitled,  to  call  for  the  exhibition  of  an  inyentory.  For- 
merly the  cestui  que  trust,  or  legatee  entiUed  in  remainder  after 
an  estate  for  life,  was  allowed  to  call  upon  the  legatee  for  life, . 
not  only  for  an  inyentory,  but  for  security  that  the  goods 
should  be  forthcoming  at  his  decease:  Vachet  y.  Faciei,  1  Ch. 
Cas.  129;  and  Hyde  y.  Parait,  supra;  SUmning  y.  Style,  8  P. 
Wms.  884.  But  the  rule  of  practice  has  since  been  altered  on 
that  point;  and  in  Foley  y.  Burnet,  1  Bro.  279,  Lord  Thurlow 
obeeryed  that  the  courts  do  not  now  require  the  tenant  for  life 
to  giye  security,  but  only  to  exhibit  an  inyentoxy  to  be  filed. 

I  rather  incline  to  think  that  the  plaintifb  were  entitled  to 
call  upon  M.  C,  the  executrix  of  Edward  Chinn,  deceased,  for 
something  more  than  the  inyentory;  for  her  life  interest  does 
not  seem  to  haye  extended  to  all  tiie  personal  estate.  It  was 
'the  **  estate,  moneys,  and  personal  property  aboye  mentioned;" 
and  no  part  of  the  personal  property  had  been  preyionsly  men- 
tioned in  the  codicil  but  the  proceeds  of  the  Clayerack  farm, 
and  the  money  in  hand,  and  the  public  stock  and  securities. 
The  bank  and  turnpike  stock  oymed  by  the  testator  were  nut 
included  in  that  description,  and  the  better  opinion  is,  that  they 
passed  at  once,  upon  his  death,  by  the  reeiduazy  bequest.  I 
shall  accordingly  declare  that  the  plaintiffs  are  entitled  to  an 
account  of  the  personal  estate  of  the  testator,  Edwatd  Chinn, 
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and  which  oame  to  the  hands  and  possession  of  his  widow,  Mar- 
garet Chinn,  and  from  her  has  oome  to  hands  and  possession 
of  the  defendants;  and  that  they  are  entitled,  out  of  the  assets 
of  M.  C.  in  their  hands,  to  payment  of  the  capital  or  principal, 
without  interest,  of  the  money  and  stocks  deyised  by  E,  0.  to 
the  said  M.  C,  his  widow,  for  her  life,  being  the  proceeds  of 
the  sale  of  the  Glayeraok  farm,  and  being  the  moneys  which  the 
said  E.  C.  had  in  possession  at  his  death,  and  being  the  amount 
of  the  funds  or  public  stock  owned  by  E.  0.  at  his  death,  or  if 
the  stock  has  not  been  sold,  then  to  an  assignment  of  the  same; 
and  that  they  likewise  account  and  pay  oyer  to  the  plaintiflb  the 
value,  if  sold,  and  if  not,  to  assign  over  the  turnpike  and  bank 
stock,  admitted  by  the  said  M.  C.  to  have  been  part  of  the 
assets  of  her  testator,  and  to  account  for  the  dividends  and  cap- 
ital received,  with  interest,  etc.  And  I  shall  direct  a  reference 
to  a  master  to,  take  the  account  accordingly,  and  to  make  all 
just  allowance  to  the  defendants  or  executors  of  M.  0.,  who 
was  executrix  of  E.  G.,  and  to  take  such  examinations  and 
proofs  as  are  usual  in  such  cases,  and  to  report,  etc.,  and  the 
question  of  costs  and  all  further  questions  axe  reserved,  etc. 
Decree  accordingly. 
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[6  Joan.  Ota.  UL] 

Bajm  bt  Tbobtd  at  IhsGBanoH.— Where  land  is  givm  to  a  tnntee  to  sell 
the  Mune  "at  anetion  or  otherwiae,  in  whole  or  in  paroela^  on  giving 
three  weeka  notioe  thereof**  he  can  aell  the  aame  at  private  aale;  the  di- 
reotion  aa  to  notioe  haa  only  a  ref erenoe  to  a  aale  at  puUio  anotion. 

Balm  Without  Pubuo  Koticb. — ^If  a  tmatee  aell  without  giving  pahlio  no- 
tioe,  when  he  ia  directed  to  give  each  notice,  the  aale  ia  valid  aa  to  a  pmw 
chaser,  the  trustee  heing  held  reapcnaible  for  a  deficiency,  if  any. 

Tausm's  LuBnjrr  voa  Ihtsebbt.— If  there  ia  no  nnreaaonable  delay  In 
applying  the  tmat-money  according  to  the  directiooa  of  the  traat,  and 
there  ia  no  application  made  of  it  to  his  own  nae,  a  tmatee  will  not  be 
chargeable  with  intereet. 

Smnr  or  Laud  Dsvissd. — To  make  a  deviae  of  land  effeotnal,  the  teatatcr 
must  not  only  be  actoally  aeiaed  thereof,  bat  contmne  aeiaed  to  the  time 
of  hia  death.  Therefore^  a  conveyance  of  land  deviaed  ia  pro  ia$Uo  a  revo- 
cation of  the  wiU. 

Bill  in  equity,  stating  that  Alexander  Fisk,  deceased,  by  his 
will  dated  November  28,  1818,  devised  to  his  daughter,  the 
plaintiff,  Catharine,  wife  of  ICnuse,  and  his  three  sons,  defend- 
ants, equally,  all  his  personal  estate;  and  after  devise  of  certain 
specific  lands,  devised  the  residue  of  his  real  estate  to  his  exeo- 
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atorSy.Oox  and  Gnm>  defendaDfs,  in  trost,  to  sell  the  same  at 
public  auction  or  otherwise,  and  divide  the  proceeds  among  the 
testator's  children.  That  in  October,  1816,  Alexander  conveyed 
lots  87  and  89,  on  Ohatham  street,  together  with  certain  o^er 
lots,  to  Cox,  in  trust  to  pay  the  debt  of  A.  Fisk,  except  those 
due  his  children,  to  pay  thereout  sufficient  for  the  maintenance 
of  A.  Fisk,  and  the  residue  to  divide  among  the  children  ac- 
cording to  his  will.  Fisk  died  December  11,  1816.  The  bill 
further  chazged  that  Fisk,  at  the  time  of  his  death,  was  in- 
debted to  Catharine  in  the  sum  of  eight  hundred  and  fifly  dol- 
lars for  support  furnished;  that  the  plaintiff,  J.  Minnse,  exe- 
cuted an  assignment  to  the  plaintiff,  J.  M.  jun.,  for  a  yaluaUe 
consideration,  of  all  his  interest  under  the  will,  in  trust,  that  J. 
H.  jun.  should  carry  into  effect  the  intentions  of  the  will  as  re- 
spected Catharine;  and  that  J.  M.  was  made  plaintiff  for  the 
sake  of  form  merely,  and  had  no  interest  in  the  suit.  The  bill 
then  charged  fraud  on  the  part  of  Cox,  the  acting  executor,  in 
selling  the  trust  property  without  public  notice  and  collusiTely» 
and  in  leasing  other  parts.thereof ;  and  prayed  that  the  sales  ta 
Sparks  and  Brown,  defendants  herein,  be  declared  null  and 
Toid,  and  the  property  resold,  or  that  the  defendants  be  held 
answerable  for  the  fair  yalue  of  those  lots. 

The  answers  of  the  defendants  denied  all  fraud.  A  reference 
was  made  to  a  master.  Further  iacts  are  stated  in  the  opinion 
of  the  court. 

■■  A.  Burr,  for  the  plaintiilii. 

S2o88on,  contra. 

ExRT,  Chancellor.  1.  The  allegation  of  fraud  or  breach  of 
trust  in  the  defendant.  Cox,  in  the  sale  at  auction  of  the  houses 
and  lots.  No.  87  and  89,  in  Chatham  street,  is  without  a  shadow 
of  foundation.  It  was  a  fair  and  regular  ^e,  on  due  puUie 
notice,  at  the  coffee-house,  in  the  city  of  New  York,  and  for  a 
bit  and  full  price,  and  in  the  piresence  of  a  respectable  number 
of  bidders.  This  is  the  opinion  of  the  master,  and  this  is  my 
opinion,  after  a  careful  renew  of  all  the  proofs.  The  pretense 
of  its  being  a  stormy  day  is  destitute  of  any  real  solidity,  when 
it  is  well  known  that  in  the  midst  of  a  crowded  and  buqr  city, 
and  in  the  Tory  heart  of  its  commerce,  such  a  circumstance, 
unless  in  a  very  extreme  case,  never  interrupts  or  disturbs  the 
ordinary  course  of  business.  The  reasoning  and  opinion  of  the 
master  in  first  report,  of  the  eleventh  of  October,  1820,  seenu^ 
to  me  to  be  conclusive.    It  is  further  to  be  observed  that  the 
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plamtiff»  John  Mii»uie»  {he  elder,  and  {he  two  sons  of  the  testa*' 
tor,  Alexander  and  John  L.  Fink,  were  present  at  the  sale,  and' 
made  no  objection,  nor  did  thej  request  any  postponement. 
The  only  eyidenoe  of  such  a  request  is  the  testimony  of  Peter- 
Dewilt,  who  says  that  Mrs.  Minase  made '  snoh  a  request  on  the 
morning  of  the  auction  sale,  to  a  person  whom  she  saw,  but 
whom  he  did  not  know  to  be  the  defendant,  Oox.    This  request 
being  poeitiyely  denied  in  the  answer,  that  testimony  is  of  no 
avail. 

2.  Nor  is  {he  ohazge  of  fraud  or  breach  of  trust,  in  respect  to 
the  renting,  and  in  respect  to  the  sale  of  the  house  and  lot.  No. 
288  William  street,  better  supported.    It  was  prudently  rented 
and  prudently  sold,  and  the  whole  charge  going  to  impeach  the 
motiyes  and  integrity  of  the  trustee,  was  equally  untrue  and 
unjust.    The  sale  was  for  a  full  and  fair  price,  and  that  dedd-  > 
edly  appears  from  the  weight  of  the  testimony.  .  Nor  was  there 
any  irregularity  or  breach  of  trust  in  selling  at  a  private  sale, 
without  public  notice.    By  the  testator's  will,  of  the  date  of  the- 
eighteenth  of  October,  1816,  the  testator  devised  the  residue  of' 
his  estate  to  his  executors,  in  fee  and  in  trust,  **  to  sell  and  dis- 
pose of  the  same  by  public  auction  or  private  contract,  as  to 
them  or  him  should  seem  expedient."    The  will  left  the  mode 
and  manner  and  time  of  sale  entirely  in  the  sound  discretion  of 
the  executors,  and  gave  no  direction  as  to  notice;  and  it  is  to  be 
observed  that  it  was  under  the  will  that  the  plaintiff,  Oatherine, 
was  entitled  to  daim,  and  did  actually  receive  to  herself  ex-  • 
dusively*  the  two. lots  on  the  comer  of  Grand  and  Second 
streets.    The  trust  deed  which  followed  after  the  making  of  the 
will,  declared  that  the  testator  was  desirous  that  the  residue  of 
his  estate  '* might  be  sold  and  disposed  of,  after  his  decease,' 
amongst  his  children  and.  next  of  kin,  according  to  the  direc- 
tions of  his  last  will."    It  then  conveys  the  whole  real  and 
personal  estate  to  the  defendant,  Oox,  in  fee  and  in  trust,  ta 
sell ''  by  public  auction  or  otherwise,  and  together  or  by  par** 
oels,  at  his  and  their  discretion,  upon  giving  three  week's 
notice  thereof » in  one  or  more  of  the  daily  public  newspapers, 
to  be  published  in  the  dty  of  New  York."    The  trustee,  under 
this  deed,  aa  well  as  under  the  will^  had  a  discretion  to  sell  at 
public  or  private  sale,  and  the  direction  to  give  three  week's 
public  notice  in  the  daily  papers  evidently  alluded  to  sales  at 
fCnction  and  not  private  sales.    The  direction  was  to  give  three 
weeks'  notice  thereof — that  is,  of  the  auction.    To  give  three 
weeks'  notice  of  a  private  sale  would  be  absurd,  and  it  would 
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be  equally  bo  to  Bnppoee  the  testator,  when  lie  gaye  to  his 
trustee  a  disoretioii  to  sell  at  auetion  or  otherwise,  that  he 
meant  to  debar  him  from  accepting  of  an  adyantageons  offer, 
because  there  had  not  been  three  weeks'  notice  of  the  time  of 
accepting  it. 

These  words  mast  be  construed  according  to  the  reason  of 
the  thing,  and  the  usages  of  business  applicable  to  the  case; 
and  there  can  be  no  possible  doubt  of  the  intention  of  the  deed 
that  the  notice  should  be  applied  to  the  auction  sales,  and  not 
to  any  other.  But  if  that  notice  did  apply  to  all  and  eyeiy  sale, 
public  and  priyate,  I  should  concur  in  opinion  with  the  master, 
that  the  sale,  without  the  notice,  would  be  yalid,  and  confer  » 
good  title  on  the  purchaser;  and  that  the  only  consequence 
would  be  that  the  trustee  might  be  responsible  for  any  defi- 
eienoy  in  the  price  for  which  it  sold  below  the  real  yalue  of  the 
land.  But  he  reports  that  in  this  case  the  house  and  lot  sold 
for  a  full  and  fair  price,  and  probably  for  as  much  or  more  than 
it  would  haye  fetdied  at  auction.  It  appears  further  in  proof, 
that  the  private  sale  was  at  the  request  of  the  plaintiff,  John 
Minuse,  the  elder,  of  the  defendant,  Alexander  Fisk. 

8.  The  counsel  for  the  plainti&  haye  objected  to  the  master's 
report,  because  he  had  not  charged  the  defendant  Cox  with  in- 
terest of  the  trust  moneys  which  had  from  time  to  time  come  to 
his  hands.  But  the  master  observed  that  there  was  no  unrea- 
sonable delay  of  the  defendant  0.  in  the  payment  of  debts,  nor 
any  eridence  that  any  of  the  moneys  had  been  applied  to  his 
use.    It  further  appears  that  the  testator  died  in  December, 

1816,  and  the  trust-deed  is  dated  the  twentieth  of  October, 
1816;  and  by  the  first  of  I>ecember,  1817,  the  trustee  had  paid 
towards  debts  and  necessaty  disbursements,  sixteen  thousand 
five  hundred  and  sixty-eight  dollars  and  thirty-fiye  cents,  and 
had  deposited  the  balance  in  bank  on  the  fint  of  December, 

1817.  There  was  no  proof  of  any  culpable  negligence  in  the 
case;  and  the  master  would  have  done  injustice  to  the  defend- 
ant C,  if  he  had  charged  him  with  interest.  This  court  is  as 
solicitous  to  protect  a  fiuthful,  as  it  is  to  punish  a  faithless 
larustee. 

[After  examining  points  relating  to  practice,  the  opinion  pro- 
ceeds.] 

9.  The  whole  ground  of  the  bill  has  failed,  and  the  highly 
inflamed  and  most  injurious  charges  of  fraud,  corruption  and 
abuse  of  trust  were  without  the  least  shadow  of  foundation  in 
truth  or  justice.    There  is  no  proof  that  eyen  the  conyeyance 
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of  the  two  lots  giTon  to  the  plaintiff^  Oatharine,  bj  the  will  of 
her  father,  had  eyer  been  demanded  of  the  traetee»  and  as  these 
Jots,  as  well  as  the  rest  of  the  estate,  had  been  conreyed  to  the 
defendant  by  deed,  executed  subsequent  to  the  will,  it  was,  so 
far,  a  revocation  of  the  deyise.  It  was  a  subsequent  alteration 
of  the  estate  by  the  act  of  the  testator  himself,  and  the  testator 
was  no  longer  seised  after  the  conyeyance  in  trust,  and  to  giye 
effect  to  a  deyise  the  deyisor  most  not  only  be  actually  seised  at 
the  time  he  makes  bis  will,  but  he  must  continue  to  be  seised 
of  the  land  deyised  at  the  time  of  his  death:  Bro«  Abr.  tit  De« 
yise,  pi.  15;  1  Bol.  Abr.  616  and  pi.  6,  and  2  Id.  pi.  1.  The 
title  of  the  plaintiff  C.  to  these  two  lots  vested  on  the  trust 
deed,  and  not  on  the  wiU,  and  the  defendant  0.  had  a  right  to 
retain  the  same  a  reasonable  time  to  see  if  the  sale  and  proceeds 
of  them  might  not  be  wanted  to  satiirfy  debts.  There  was  no 
default  on  the  part  of  the  defendant  0,  in  not  reconyeying  these 
lots  to  the  plaintiff  G.,  at  the  commencement  of  this  suit,  that 
would  render  bim  deserving  of  blame. .  There  should  at  least 
have  been  a  formal  demand  upon  him,  for  the  lease  of  those 
specific  lots,  to  put  him  in  the  wrong;  and  it  appears  now  to 
be  admitted  by  the  counsel  for  the  plaintiff,  that  at  the  time  of 
the  first  reference  in  the  causey  in  June,- ld20,  to  have  an 
account  of  the  estate  taken  and  stated,  the  defendant  0. 
agreed,  and  had  since  released  to  the  plainti^  C.,  the  two  loin 
devised  to  her  by  the  will.  The  two  references  to  the  mas- 
ter, and  all  the  litigation  accompanying  it,  were  therefore  con- 
fined to  the  charge  of  fraud  and  abuse^  which  have  been  already 
considered.  If  the  UIl  had  simply  been  to  call  for  an  account 
and  distribution,  there  would  have  been  no  real  ground  to  com* 
plain.  What^  then,  reinauiB  for  the  defendant  Cox  to  do  f  li 
is  to  sell  at  auction  the  remaining  lot  unsold,  and  to  retain  out 
of  the  proceeds  of  that  lot,  and  of  the  surplus  moneys  in  hand^ 
sufficient  to  meet  .the  demand  at  law  of  the  plaintiff  John  Min- 
use,  and  to  distribute  the  residue,  after  all  the  charges  of  this 
suit  are  deducted,  among  all  the  children  of  the  testator  in  rat- 
able proportions. 

And,  coDsidering  the  great  vexation,  and  injustice  and  falsehood 
of  the  charges  forming  the  main  ground  of  this  suit,  I  shall  direct  i 
1.  That  the  bill  as  to  all  the  defendants,  except  the  defendant 
€k>x,  be  dismissed,  vrith  costs  to  be  paid  by  the  plaintiffs;  2. 
That  the  defendant  Cox  recover  his  taxable  costs  of  this  suitw 
and  charge  the  same  upoh  the  surplus  fund  coming  to  the 
plaintiffii,  or  to  one  of  them,  and  that  he  charge  all  his  other 
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extra  expensee  and  ohaiges  of  tbis  Boit,  that  were  jast  and 
neoeaaaiy,  on  the  fond  at  laige/befoze  any  division  and  distri* 
bution  iliexeof ;  8.  That  the  lot  remaining  unsold,  be  sold  in  a 
reasonable  time,  by  the  defendant  Cox,  at  anotion,  on  giving 
three  weeks'  notice,  and  that  out  of  the  proceeds  thereof,  and  of 
the  moneys  in  hand,  he  retain  sufllcient  to  meet  any  demand  at 
law  of  the  plaintiff,  John  IGnnse,  against  the  estate  of  the  testa- 
tor, and  any  other  just  demand  now  existing;  and  that  he  dis- 
tribute the  residue  equaUy  and  ratably  among  the  children  of 
the  testator,  after  having  previously  deducted  his  extra  expenses 
and  charges  justly  incurred  in  this  suit,  from  the  fund  at  large, 
and  his  taxable  costs  of  this  suit  out  of  the  share  or  proportion 
of  such  surplus  eoming  to  the  plaintiff  Oatharine,  or  to  su<di  of 
the  plaintifb  as  may  lawfully  represent  her.  And  the  plaintiflh 
are  to  be  at  liberty,  at  any  time  hereafter,  to  apply  to  this  court 
by  petition  or  due  notioci  on  the  foot  of  this  decree,  to  compel 
a  performance  of  the  same  on  the  part  of  the  defendant  Oox,  as 
to  such  sale  and  distribution,  according  to  the  directions  afore* 
said. 
'  Decree  accordingly. 


JnTa^hrr.  BoOas^  SHow.  U.S.  ^TS^tlMWillMii^oCtliisMMlinoQf- 
iiiaDd  on  th«  pointy  thst  whsn  s  tnistM  does  not  striotly  oomply  with  dine- 
tuna  in  MUiog^  ho  masf  novarthdoM  give  s  valid  title^  btiag  pmonally 

laBDooMoHa 


Swains  t;*  Pbbinb* 

•         .  • « 
CLAim  lOB  I)owia  nr  SQOxrr.^The  rsmady  te  d0w«rlipaopadyaitlaw» 

bat  whan  thfiie  aie  impadimiwita  ia  the  way  at  law,  a  lall  may  be  filed 

in  eqaity  for  dower. 
FaovmoH,  moot  ho  Bib  to  Dowxb.— An  agreement  that  an  intended  wife 

ihonld  ezbliiaiyely  enjoy  property  ahe  had  by  rij^t  of  a  former  mazriigob 

and  not  ezpreaaed  to  be  in  lien  of  dower,  oonatitiitea  no  bar  to  her  elaim 

for  dower  in  the  estate  of  her  aeoond  hnabaad. 
Idbl — ^A  oonveyanoe  by  the  hnaband  dating  oovertora^  in  trast^  for  Ua 

wife,  to  whom  the  hmd  ia  afterwaida  oonvejed,  bat  not  intended  nor  ao* 

cepted  in  Ilea  of  dower,  i*  no  bar  to  her  olaim. 
Dbd  nr  Vbaxjd  or  Dowxa. — ^A  deed  g»fen  by  the  hnaband  on  the  eva  of  his 

marriage  to  hia  davghter,  withost  oooaideKation,  and  kept  aeorel  antil 

aflar  the  marriage,  ia  fraadaknt  and  void,  aa  agunat  the  doiMMtf^  of 

thewifa. 
Oum  nr  Equitt  or  BsDinniOH.— A  wife^  thooi^  ahe  baa  Joined  in  the 

miortgige^  mnat  releaae  her  daam  in  the  equity  of  rademptioB  before  aha* 

ean  be  bened  of  dower  therein. 
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Wm  10  OcMfftBiBUM  ID'  BauDipnoH— M01X&— The  wifo  miut  ooatrflmta 
ntaUjr  to*TCdMiq9tii»olamorftg»|^  WImm 

th«  h«ir  redMBu  and  pftji  off  a  "y^-fegy,  and  the  files  a  bill  agHiirt  him 
for  down;  ahis  ■hoold  oontribata  by  pajinj^  duing  her  life,  to  the  heir, 
one  third  of  the  intereit  on  the  emoont  peid  by  him,  to  be  oompated 
from  the  time  of  snoh  payment,  or  the  value  of  eooh  ammity,  to  be  oom- 
pated by  a  maeter. 

Claim  nr  Bbitb  axd  Floiim,— When  the  hoaband  diea  aeiaed  of  land  aob- 
jeet  to  mortigage^  the  widow  is  entitled  to  one  third  of  the  nnti  aiMl 
profita  from  the  time  of  hia  death. 

Bill  for  dower.  Plaintiff  alleged  that  she  waa  the  widow  of 
Simon  Swaine,  i»rho  died  aeiaed  of  the  premiaea  of  which  haa 
only  child,  Gatharine  Ferine^  the  defendant,  waa  in  poaaeaaiott, 
And  that  the  latter  refoaed  to  aaaign  to  plaintiff  her  dower.  De- 
fendant'a  anawer  alleged  that  8.  8.,  although  Eving  on  the  prem- 
iaea ftt  the  time  of  hia  death,  waa  not  aeiaed  thereof;  that  prior 
to  S.  8waine'a  marriage  with  the  plaintiff,  ahe  having  conaideiy 
able  property,  it:  waa  agreed  between  plaintiff  and  S.  8. ,  that  ahe 
ahoold  have  the  aole  and  aepaxate  nae  of  her  aeparate  property; 
that  8.  S.,  to  provide  for  the  defendant,  executed  a  deed  of  the 
premiaea  in  queation  to  the  defendant^  her  heira,  etc.,  with 
coTenanta  againat  inonmfarancea,  which  deed  waa  duly  acknowl- 
edged before  the  marriage  of  plaintiff  with  8. 8.  Further,  that 
during  the  marriage  S.  8.  conveyed  eleven  acrea  of  wood-land 
to  one  I>unn,  in  truat»  for  the  plaintiff;  and  alao,  that  S.  8.  and 
the  plaintiff  executed  a  mortgage  of  the  premiaea  in  which 
dower  ia  now  claimed,  to  Dunn,  to  aecure  the  payment  of  one 
thouaand  doUara,  the  equity  of  redemption  of  which  S.  S.  re- 
leaaed  to  Dunn,  ao  that  8.  8.  in  no  way  died  aeiaed  of  the 
premiaea.  Defendant  filed  a  croto-faill  for  a  diacovery,  and  fot 
copiea  of  the  title  deeda  alleged  to  be  in  the  poaaeaaion  of  the 
plaintiff,  and  aet  forth  explanation  of  the  marriage  aettlementa, 
truat  deeda  and  mortgage  referred  to  in  the  defendant'a,  aa  ap- 
pear from  the  opinion. 


for  the  plaintiff,  cited  HUdieock   t.    Earringiont 
Johna.  290  [5  Am.  Dec.  229]. 


ff,  W.  Warner,  contra.  By  joining  vrith  her  huaband  in  the 
mortgage  to  Dunn,  the  plaintUf  parted  with  a  right  of  dower; 
plaintiff  could  not  be  entitied  to  be  endowed  in  an  equity  of 
redemption:  2  Powell  on  Hortg.  eh.  16,  pp.  701,  702,  708,  704; 
Fopkin  V.  Bumdead,  8  Maaa.  491  [6  Am.  Dec  118];  7  Id.  14; 
Simmm  t.  Smmer,  9  Id.  148  [6  Am.  Dec  49];  OaOin  v.  Ware,  9 
Id.  218  [6  Am.  Deo.  66]. 
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Ebst,  Chaooellor.  Thk  is  a  bill  for  dower;  and  the  bill 
'  eharges  that  the  defendant  is  the  only  child  and  heir  at  law  of 
'  Simon  Swaine,  her  late  husband,  and  that  she  has  possession  of 
the  title  deeds,  and  refuses  to  assign  dower.  The  jorisdiction 
of  the  court  is  not  questioned  by  the  defendant,  and  that  juris- 
diction appears  to  be  well  established  in  cases  where  no  legal 
bar  or  impediment  is  raised  to  the  title.  The  practice  is  to  de- 
cree the  dower  to  be  set  out  by  the  master,  as  was  done  in  the 
case  of  Ooodenaugh  t.  Cfoodencmgh^  Dickens,  796;  or  to  grant  a 
commission  to  assign  dower,  as  was  mentioned  in  Curtis  ▼.  (7ur- 
.Ua,  2  Bro.  620.  In  the  case  last  mentioned,  the  subject  was 
yery  fully  discussed,  and  the  cases  touching  the  jurisdiction  of 
the  court  reriewed  by  the  master  of  the  rolls.  He  admitted 
-that  the  widow's  remedy  was  prima  facie  at  law,  and  the  dower 
was  a  mere  legal  demand,  but  that  on  the  allegation  of  impedi- 
ments thrown  in  the  way  of  her  proceeding  at  law,  this  court 
-can  assume  jurisdiction,  and  giye  her  relief  for  her  dower.  To 
:say  that  the  widow  should  have  no  damages  when  her  dower  was 
assijg^ed  to  her  in  chancery  was  a  position  not  supported  by 
Iiord  Ooke  in  Co;  Lit.  83  a;  for  he  was  then  speaking  of  the 
writ  de  dote  assignanda,  and  not  of  a  decree  6t  a  courtof  equity. 
On  that  writ  froin  chancery  there  are  no  damages^  because  there 
is  no  deforcement  of  the  widow.  This  court  has  jurisdiction, 
and  will  relieve  the  widow  as  it  relieves  an  infants  If  she  comes 
here  for  a  discovery  of  the  title  deeds  in-  the  hands  of  the  heir, 
she  is  to  have  her  complete  relief  in  this  court,  tf  you  deny  her 
right  to  dower,  the  master  of  the  rolls  said- iii  the  case  cited, 
the  question  must  be  tried  at  law;  but  when  the  fact  is  ascer- 
tained, she  shall  have  her  relief  in  equity.  The  course  of  the 
court  has  been  to  assign  her  dower,  and  universally  to  give  her 
an  account  of  the  mesne  profits,  from  the  death  of  her  husband. 
The  same  question  of  jurisdiction  was  examined  in  Munday  v. 
Munday,  4  Bro.  295;  2  Yes.  jun.  122,  and  the  authority  and 
settled  practice  of  the  court  and  the  utility  and  convenience 
of  that  practice  clearly  asserted  and  ably  vindicated  by  Lord 
Loughborough.  That  was  the  case  of  a  bill  for  dower,  and 
for  an  account  of  the  mesne  profits  from  the  death  of  the 
husband.  There  was  a  demurrer  put  in  on  the  ground  that  the 
widow's  remedy  was  at  law. .  The  chancellor  asserted  a  concur- 
rent jurisdiction,  though  there  was  no  difficulty  in  the  way  at 
liiw,.andthat  writs  of.  dower  had  almost  gond  out  of  praotipe, 
for  these  was  intriqiMsy  and  diffictitty,  and  no  costs  in  the  remedy 
by  writ  at  law.    If  the  legal  title  to  dower  was  cou^velrtBd,  it 
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most  be  made  out  at  law;  but  ihere  was  no  dispute  of  that 
kind,  there  was  no  need  of  sending  the  party  to  law.  But  the 
defendant  has  not  interposed  any  demurrer  in  this  case.  She 
has  submitted  to  this  court  her  objectionB  to  the  right  of  the 
plaintiff,,  and  they  haye  been  disousBed  by  counsel  as  properly 
cognizable  in  this  court.  I  shall  therefore  proceed  to  discuss 
the  merits  of  the  defense  set  up  by  the  defendant,  who  is  the 
heir  at  law. 

The  marriage  seisin  and  death  of  the  husband,  are  admitted, 
but  it  is  objected:  1.  That  there  was  an  antenuptial  agreement 
made  on  the  day  of  the  marriage  between  the  husband  and  wife 
by  which  she  was  to  enjoy  exclusively,  for  her  own  benefit, 
some  real  and  personal  estate.  She  says  that  the  real  estate 
consisted  only  of  her  right  of  dower  as  the  widow  of  a  former 
husband,  in  twelve  acres  of  land,  and  that  the  personal  estate  is 
about  nine  hundred  and  fifty  dollars,  which  she  held  as  ad- 
ministratrix of  her  former  husband.  There  is  nothing  to  gain- 
say her  answer  to  the  cross-bill  on  this  point,  and  this  agree- 
ment was  not  stated  to  be  in  lieu  of  dower  in  the  lands  of  her 
second  husband,  S.  Swaine,  and  there  is  no  color  for  the  sug- 
gestion, that  this  agreement  formed  any  impediment  to  her 
present  claim. 

2.  The  deed  from  Swain  to  his  daughter,  the  defendant, 
dated  the  fourteenth  of  November,  1794,  and  on  the  day  of  the 
marriage,  is  also  set  up  to  show  that  the  husband  was  not  seised 
of  the  premises,  during  the  coverture.  But  by  an  order  made 
during  the  progress  of  this  cause,  the  testimony  taken  in  the 
cause  of  OcUharine  and  Simon  Swaine^  jun,  against  John  Dunn,  in 
which  the  validity  of  that  deed  was  put  in  issue,  is  admitted  to 
be  read  in  this  cause,  and  upon  that  testimony  it  has  been  al- 
ready decided.  Ferine  v.  Dunn,  3  Johns.  Ch.  508,  that  the  deed 
was  fraudulent  and  void  as  against  Dunn,  a  subsequent  mort- 
gagee. As  it  was  fraudulent  in  fact  and  kept  concealed,  and 
possession  never  went  along  with  it,  and  as  it  was  given  with- 
out consideration,  the  deed  is  equally  to  be  adjudged  fraudulent 
as  against  the  plaintiff. 

3.  The  conveyance  by  the  husband  during  coverture  of 
eleven  acres  of  wood-land,  to  John  Dunn,  in  trust  for  the  plaint- 
iff, and  which  trust  was  afterwards  executed  by  Dunn,  is  also 
set  up  by  the  defendant,  and  an  equitable  bar  of  the  plaintiff's 
right  of  dower.  But  it  is  sufficiently  proved,  that  the  deed  to 
Dunn  in  trust  for  the  plaintiff,  was  given  for  advances  made  by 
her  during  coverture,  to  and  for  the  use  of  her  husband,  and 
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that  thcNM  advances  were  aotaally  made  by  her  out  of  .moneja 
belonging  to  her  as  administratrix  of  her  first  husband,  to  an 
extent  mach  beyond  the  value  of  eleven  acres.  This  objection 
to  this  claim  is  equally  destitute  of  any  foundation.  The  con- 
veyance of  the  eleven  acres,  even  if  voluntary,  would  have  beeu 
no  bar  of  dower,  for  it  was  never  intended  to  be  made  or  ac- 
cepted upon  any  such  condition,  but  it  appears  to  have  been 
made  upon  a  fair  and  valuable  consideration. 

4.  Another  objection,  which  seemed  to  be  much  more  relied 
on,  was  the  release  by  S.  Swaine,  the  husband,  of  his  equify  of 
redemption  in  the  premises  to  John  Dunn,  after  having  mort- 
gaged the  same  to  him  for  one  thousand  dollars.  But  the 
answer  to  this  objection  is,  that  the  plaintiff  was  no  party  to 
that  release,  and  her  right  of  dower  in  the  equity  of  redemption 
could  not,  therefore,  be  affected  by  it.  In  the  next  place  it  may 
be  observed,  that  the  release  itself  was  without  consideration, 
and  was  never  accepted  by  Dunn,  though  he  had  it  for  a  few 
weeks  in  his  possession.  It  was  a  voluntary  act  of  Swaine, 
without  any  consultation  or  contract  with  Dunn,  and  the  latter 
took  it,  not  as  an  absolute  and  valid  release,  but  rather  as  a 
trustee  for  Swaine,  who  was  then  languishing  with  disease. 
Dunn  never  acted  under  it,  or  treated  it  as  a  valid  conveyance; 
but  he  proceeded,  after  the  death  of  Swaine,  to  foreclose  his 
mortgage  under  the  power  contained  in  it,  and  iu  the  bill  filed 
•  by  the  defendant  as  heir,  to  redeem  tbe  mortgage,  the  release 
was  not  set  up  by  Dunn,  as  a  bar  to  the  redemption.  The  de- 
fendant was,  by  the  decree  of  this  court  in  the  cause  already 
referred  to,  allowed  to  redeem,  and  she  has  actually  redeemed, 
the  land  in  which  dower  is  now  sought,  from  the  incumbrance 
of  that  mortgage.  In  every  view  of  the  subject,  this  release  is 
^o  obstacle  to  the  claim  of  dower. 

6.  The  only  part  of  the  defense  that  has  solidity  in  it  is  the 
4slaim  by  the  defendant,  upon  the  plaintiff,  to  contribute  pro- 
2>ortionably,  as  dowress,  to  the  redemption  of  the  mortgage; 
and  it  appears  to  me  that  her  pretension  here  is  well  founded. 
The  plaintiff  was  a  party  to  the  mortgage  to  Dunn,  and  her 
claim  to  dower  was  only  in  the  equity  of  redemption,  or  the 
interest  which  her  husband  had  remaining  in  the  land,  after 
satisfaction  of  the  mortgage.  Her  right  of  dower  was  subject 
to  the  mortgage,  and  if  the  heir  has  been  obliged  to  redeem  the 
land  by  paying  that  mortgage  to  which  the  plaintiff  was  a  party, 
she  ought,  in  justice  and  equity,  to  contribute  her  ratable  pro- 
portion of  the  moneys  paid  towards  redeeming  the  mortgage. 
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The  redemption  was  for  her  benefit  so  far  as  respected  her 
dower.  To  allow  her  the  dower  in  the  Lind  without  contribu- 
tion»  wonld  be  to  give  her  the  same  right  that  she  would  have 
been  entitled  to  if  there  had  been  no  mortgage,  or  as  if  she  had 
not  duly  joined  in  it.  It  would  be  to  give  her  dower  in  the 
whole  absolute  interest  and  estate  in  the  land,  when  she  was 
entitled  to  dower  only  in  a  part  of  that  interest  and  estate.  In 
Palmer  y,  Dahby,  Free,  in  Ch.  137,  the  lord  keeper  allowed  a 
dowress  to  redeem  a  mortgage  on  land  which  had  descended  to 
an  infant,  subject  to  incumbrances,  by  paying  her  proportion  of 
the  mortgage  money,  and  to  hold  over  for  the  rest.  By  this 
case  I  understand  her  proportion  of  the  debt  was  to  be  borne 
by  her  dower  interest,  and  that  she  was  to  hold  the  land  in  the 
character  of  an  assignee  of  the  mortgage,  until  she  was  reim- 
bursed as  to  the  residue  of  the  mortgage  debt. 

In  Banks  ▼.  SvUon,  2  P.  Wms.  700,  Sir  Joseph  Jekyll  gave  to 
the  widow  her  dower  in  the  equity  of  redemption  of  a  mortgage 
in  fee,  and  though  the  case  has  since  been  overruled  in  respect 
to  her  title  in  such  a  case,  yet  if  she  be  entitled,  the  terms  of 
the  decree  were  no  doubt  just,  and  ought  to  be  regarded  as 
authority.  In  that  case  the  master  of  the  rolls  decreed  to  her 
the  arrears  of  her  dower  from  the  death  of  her  husband,  and  she 
was  to  allow,  or  keep  down,  the  one  third  of  the  interest  of  the 
mortgage  money  unsatisfied  at  that  time.  The  bill  in  that  case 
was  to  redeem  the  mortgage  given  by  the  person  from  whom 
her  husband  derived  title,  and  in  her  bill  she  offered  to  pay,  or 
keep  down  the  one  third  of  the  interest  of  the  mortgage  money 
remaining  unsatisfied. 

This  case  refers  to  the  death  of  the  husband,  as  the  time  from 
which  the  amount,  to  which  the  widow  is  to  contribute,  is  to  be 
deduced,  and  as  far  as  the  husband  had  reduced  the  mortgage 
debt  in  his  life-time,  that  was  doubtless  so  far  a  redemption  for 
the  benefit  of  the  wife,  as  well  as  himself.  She  is  ooly  to  con- 
tribute to  relieve  the  land  of  the  incumbrance,  to  the  extent  in 
which  it  existed  when  the  husband  died.  I  shall,  therefore, 
decree,  that  the  plaintiff  is  entitled  to  her  dower  in  the  ninety 
acres,  and  to  an  account  of  the  mesne  profits  from  the  death  of 
the  husband.  The  husband,  in  this  case,  is  to  be  considered 
as  having  died  seised  of  the  equity  of  redemption,  or  of  the 
real  estate,  subject  to  the  mortgage;  and  in  such  cases,  it  ap- 
pears, by  the  cases  already  cited,  and  by  that  of  Oliver  r.  Rich- 
ardaon,  9  Yesey,  222,  to  be  the  settled  course,  to  compute  the 
rents  and  profits  from  the  husband's  death.    But  as  the  plaintiff 


324  SwAna  v.  Pebime.  [New  York» 

bas  been»  and  still  is,  in  possession  of  a  proportionate  part  of 
the  dweUing-hoiise  on  the  premises/ihe  account  of  the  mesne 
profits  ought  to  be  confined  to  the  farm,  exdusfye  of  the  dwell- 
ing-house,  and  which  ought  not  to  enter  into  the  computation. 
She  will  be  entitled  to  one  third  part  of  these  mesne  profits, 
when  ascertained,  and  to  one  third  part  of  the  dwelling-house 
and  land,  after  deducting  the  ratable  contribation  towards  the 
redemption  of  the  mortgage.  The  next  question  is:  How  is  the 
plaintiff  to  contribute  ratably  to  discharge  the  mortgage  debt? 
If  she  was  to  pay  one  third  of  the  debt  and  interest,  exclu- 
sively of  costs,  paid  by  the  defendant,  together  with  interest 
on  that  one  third,  from  the  time  the  defendant  paid  it,  there 
could  be  no  doubt  that  this  would  be  to  the  defendant  a  satis- 
factory contribution.  But  the  plaintiff  has  only  a  life  interest 
in  the  dower,  and  payment  of  the  entire  one  third  of  that  debt 
would  be  unjust.  It  would  be  making  her  pay  for  a  life  estate 
equally  as  if  it  was  an  estate  in  fee.  The  more  accurate  rule 
would  appear  to  be,  that  she  should  "  keep  down  one  third  of 
the  interest  of  the  mortgage  debt,  by  paying  during  her  life,  to 
the  defendant,  the  interest  of  one  third  part  of  the  aggregate 
amount  of  the  principal  and  interest  of  the  mortgage  debt  paid 
by  the  defendant,  to  be  computed  from  the  date  of  such  pay- 
ment." But  as  it  would  be  inconvenient  and  embarrassing  to 
charge  her  with  such  an  annuity,  then  let  the  value  of  such  an- 
nuity from  the  plaintiff  (her  age  and  health  considered)  be 
ascertained  by  one  of  the  masters  of  this  court,  and  be  de- 
ducted from  tiie  amount  of  the  rents  and  profits  so  coming  to 
her;  and  if  that  value  should  exceed  the  amount  of  the  rents 
and  the  profits  so  coming  to  her,  that  then,  the  residue  of  such 
value  be  deducted  from  the  dower  to  be  assigned  to  her,  out  of 
the  house  and  land  mentioned  in  the  bill.  The  question  is:  If 
an  estate  in  fee,  in  one  equal  third  part  of  the  premises,  ought 
to  pay  the  one  equal  third  part  of  the  mortgage  debt  and  in- 
terest, paid  by  the  defendant,  then  what  proportion  ought  the 
Xjlaintiff's  life  estate,  in  that  one  third  part  to  pay?  I  appre- 
hend the  value  of  such  an  annuity  would  be  that  result. 

I  shall  not  charge  the  defendant  with  costs  in  this  suit.  The 
plaintiff  claimed  her  dower  without  offering  or  consenting  to 
contribute  to  the  discharge  of  the  mortgage.  Both  parties  have 
set  up  pretensions  that  were  not  well  founded,  and  it  would  be 
just  that  each  party  should  pay  her  own  costs.  At  law,  on  a 
writ  of  dower,  or  on  an  asngnment  of  dower,  no  costs  are  given, 
unless  there  be  a  deforcement,  when  the  statute  of  Gloucestei 
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(which  we  have  re-enacted)  gave  damages.  But  Lord  Thurlow 
said,  in  LiLcaa  v.  Calcroft,  1  Bro.  134,  that  in  cases  where  there 
was  an  apportionment  of  dower  by  commissioners,  and  not  by 
writ,  costs  were  not  given  unless  the  party  were  yexatious.  And 
tn  Cufiis  V.  Curtis,  ubi  supra,  the  master  of  the  rolls  held,  that 
the  widow  had  no  costs  when  the  heir  threw  no  difficulties  in 
the  way..  The  right,  to  costs  must  rest  here,  as  in  almost  all 
other  cases  in  this  court,  on  sound  discretion.  The  following 
decree  was  entered:  "  It  is  declared  that  the  plaintiff  is  entitled 
to  her  dower  in  the  messuage,  dwelling-house  and  land,  in  the 
bill  mentioned,  being  nineiy  and  a  half  acres;  and  she  is  enti- 
tled, alsOy  to  one  third  part  of  the  mesne  profits  of  the  premises 
accrued  since  the  death  of  her  husband;  and  that  her  right  is 
subject  to  a  just  and  ratable  contribution  towards  payment  of 
of  the  mortgage  debt,  in  the  pleadings  mentioned.  It  is  there- 
upon ordered,  etc.,  that  it  be  referred  to  one  of  the  masters  of 
this  court,  to  take  an  account  of  the  rents  and  profits  (ezclusive 
of  the  dwelling-house,  of  which  a  proportionate  part  has  been 
occupied  by  the  plaintiff)  accrued  since  the  husband's  death, 
down  to  the  date  of  the  rex>ort,  and  which  have  been  received 
by  the  defendant,  or  by  any  other  person,  by  her  order,  or  for 
her  use,  or  which  might  have  been  received  with  ordinary  care 
and  diligence;  and  one  third  part  of  what  shall  be  coming  on 
said  account  of  rents  and  profits  is  to  be  paid  by  the  defendant 
to  the  plaintiff,  under  the  proviso  and  subject  to  the  deduction 
of  the  value  of  the  annuity  hereinafter  mentioned.  That  for  the 
better  taking  the  said  account,  the  defendant  is  to  produce  be- 
fore the  master,  upon  oath,  all  deeds,  writings,  papers,  and 
books  of  account  in  her  custody  or  power  relating  to  the  matters 
in  question;  and  both  parties  are  to  be  examined  as  the  master 
may  direct;  and  the  master  is  to  make  to  both  parties  all  just 
allowances.  And  it  is  further  ordered,  etc.,  that  the  master  as- 
certain the  principal  and  interest  (exclusive  of  costs)  due  upon 
the  mortgage,  in  the  pleadings  mentioned,  and  paid  by  the  de- 
fendant, upon  the  redemption  thereof,  and  the  time  when  paid, 
and  the  amount  of  a  year's  interest  on  the  aggregate  sum  of 
one  third  part  of  such  principal  and  interest  so  paid  by  the  de- 
fendant; and  what  would  be  the  value  in  a  gross  sum,  upon  the 
calculation  of  life  annuities,  and  duly  considering  the  age  and 
health  of  the  plaintiff,  of  such  yearly  interest,  payable  yearly, 
from  the  time  of  such  payment,  during  the  life  of  the  plaintiff; 
and  that  the  amount  of  such  value,  in  a  gross  sum,  be  deducted 
from  the  amount  of  the  one  third  part  of  the  rents  and  profits 
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to  be  aaoertainedy  as  belonging  to  tl»e  fkuao/GS  as  aforesaid;  and 
if  such  value  should  equal  the  amount  of  the  one  third  part  of 
the  said  rents  and  profits^  that  in  such  case  the  one  be  set-off 
against  the  other;  but  if  such  value  should  exceed  the  one  third 
part  of  the  rents  and  profits^  then  the  excess  be  by  the  master 
deducted  from  the  amount  or  value  of  the  dower  to  be  assigned; 
and  that  so  much  of  the  premises  as  such  excess  shall,  in  the 
judgment  of  the  master,  amount  to  (the  land  to  be  estimated 
according  to  its  worth  to  the  plaintiff,  having  a  life  estate 
therein),  be  deducted  from  the  one  third  part  of  the  premises  to 
be  assigned  to  the  plaintiff. 

'*  And  it  is  further  ordered  that  the  master  assign  to  the  plaint- 
iff, by  metes  and  bounds,  her  dower  in  the  messuage  or  dwell* 
ing-house,  and  ninety  and  a  half  acres  of  laud  aforesaid,  after 
having  deducted,  as  aforesaid,  from  the  quantity  of  land  so  to 
be  assigned  as  much  as  shall,  in  his  judgment,  be  suiBdent  to 
satisfy  the  defendant  what  may  remain  due  to  her  upon  the 
value  of  the  said  annuity,  after  the  one  third  of  the  rents 
and  profits  shall  have  been  deducted  as  aforesaid.  And 
it  is  further  ordered,  that  no  costs  be  recovered  by  either  party, 
as  against  the  other,  and  that  the  master  be  at  liberty  to  apply 
for  further  directions,  if  necessary,  upon  the  foot  of  this  decree. 
And  it  is  further  ordered,  that  the  defendant  deliver  possession 
to  the  plaintiff  of  the  lands  and  tenements,  and  of  the  part  of 
the  dwelling-house  and  messuage,  with  its  appurtenances, 
which  shall  be  so  set  out  and  assigned  to  the  plaintiff  for  her 
dower;'  and  that  the  tenants,  if  any,  on  the  premises  so  to  be 
assigned,  attorn  to  and  pay  their  rents  to  the  plaintiff.*' 
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GiRARD    V.  TaOGART. 
[0  BnaBAVT  k  Bawu,  19.] 

AaaoK  ST  Omm  ok  Sals  sr  AucnoKsnt. — On  m  nk  ol  goods  on  credit 
hy  m  liiwnwid  aotioiieer,  where  the  vendee  refoeee  to  take  them,  the 
owner  mny  hring  an  action  for  damages,  in  his  own  name,  before  the  ex- 
piration of  the  term  of  credit,  thoagh  he  cannot  sne  for  the  price  till  the 
credit  expires. 

Mbasobb  of  Damaobs. — ^In  saeh  n  case,  the  di£Eerenoe  beiweeii  the  price 
agreed  to  be  paid  by  the  Tendee^  and  the  price  obtained  npon  m  resale  is 
a  proper  measore  of  damsges. 

AcrnoH  for  damages  for  breach  of  oontraot.  The  case  was: 
The  phiiiitiff  employed  certain  licensed  auctioneers  to  sell  for 
him  a  large  quantity  of  goods.  For  all  sales  above  ten  thou- 
sand dollars,  the  terms  were,  that  payment  should  be  made  in 
approved  indorsed  paper  payable  in  sixty,  ninety,  and  one  hun- 
dred and  twenty  days.  At  the  sale  on  December  23,  1813, 
Taggart,  the  defendants'  intestate,  purchased  teas  to  the 
amount  of  fifteen  thousand  and  eighiy-eight  dollars  and  eighty- 
one  cents.  On  the  twenty-ninth,  Taggart  was  informed  that 
the  teas  were  ready  for  delivery,  but  refused  to  take  them, 
claiming  that  there  had  been  unwarrantable  delay  in  delivery, 
and  that  the  market  price  had  fallen.  The  plaintijff  then  noti- 
fied him  that  if  he  did  not  take  them,  and  pay  for  them  in  ap- 
proved paper,  in  accordance  with  the  terms,  he  would  have 
them  resold,  and  collect  of  him  the  difference  in  price.  Tag- 
gart made  no  response,  and  the  teas  were  accordingly,  on 
January  10, 1814,  resold  at  auction,  at  which  sale  the  terms 
were  the  same  as  at  the  previous  sale.  The  loss  on  the  resale 
was  five  thousand  two  hundred  and  eighty-four  dollars  and 
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eighty-eight  cents.  It  appeared  that  at  such  resale  the  teas 
were  bought  in  for  the  plaintiff,  and  were  subsequently  sold  by 
him  at  a  loss  of  two  thousand  two  hundred  and  fifty  dollars 
and  sixty-two  cents.  This  action  was  brought  within  less  than 
sixty  days  from  the  original  sale.  The  chief  justice  instructed 
the  jury  that  if  they  should  believe  there  had  been  unreason- 
able delay,  they  should  find  for  the  defendants  j  but  that  if  the 
plaintiff  should  recover,  he  was  entitled  to  the  difference  be- 
tween what  Taggart  agreed  to  pay  and  what  the  teas  would 
bring  when  the  contract  was  broken  by  his  refusal  to  take 
them,  leaving  the  jury  to  decide  what  that  difference  was.  He 
reserved  for  the  court  in  bank  the  question  whether  the  action 
in  the  name  of  the  plaintiff  could  be  supported.  The  jury 
found  for  the  plaintiff,  and  assessed  as  damages  the  difference 
in  price  between  the  original  sale  and  the  resale.  The  defend- 
ants thereupon  obtained  a  rule  to  show  cause  why  there  should 
not  be  a  new  trial,  claiming:  1.  That  the  plaintiff  could  not, 
maintain  the  action  in  his  own  name;  and,  2.  That  the  jury  had 
been  misdirected  upon  the  question  of  damages. 

Meredith  and  IngersoU,  for  the  plaintiff,  upon  the  point  that 
the  plaintiff  could  bring  the  action  in  his  own  name,  cited 
8crim8hire  v.  AUerion,  2  Str.  1182;  Burdei  v.  WiM,  2  Yem. 
886;  Price  v.  Ealston,  2  Dall.  60;  WhiUxmb  v.  Jacobs,  1  Salk. 
160;  Taylor  v.  Plumer,  8  Mau.  &  Sel.  B62;  Simon  v.  MoHvos,  3 
Burr.  1921;  Hinde  v.  Whitehouse,  7  East,  658,  671;  PigoU  v. 
Thompson,  8  Bos.  &  P.  149,.  note;  Company  of  FeUmakers  r. 
Davis,  1  Id.  101,  note;  WiUiams  v.  MiUinffUm,  1  H.  Bl.  81.  And 
as  to  the  rule  of  damages,  cited  Merions  v.  Adoock,  4  Esp.  251; 
Sands  v.  Taylor,  5  Johns.  895  [4  Am.  Dec.  874];  HoMard  t.  Van 
Amringe,  4  Binn.  293. 

TUgkman  and  Binney,  for  the  defendants,  contended  that 
under  the  acts  of  assembly  the  licensed  auctioneers,  in  Phila- 
delphia, being  appointed  by  the  governor,  and  required  to  give 
bonds,  were  public  officers;  that  the  commission  allowed  them 
was  not  for  selling  alone,  but  for  collecting  and  paying  over; 
that  their  duties  in  such  cases  were  like  those  of  the  sheriff, 
and  that,  therefore,  were  sales  were  made  by  them,  the  right  of 
action  belonged  to  them  alone;  and  cited  Willing  v.  Bowland, 
4  Dall.  106,  note;  and  Yard  v.  Lea,  8  Teates,  835.  They  also 
contended  that  the  action  could  not  be  brought  before  the  term 
of  credit  expired;  and  cited  Musson  v.  Price,  4  East,  147;  De 
Symonds  v.  Minchwich,  1  Esp.  430;  DuUon  v.  Solomonson,  3  Bos. 
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A  P.  682;  Brooke  Y.  White,  4  Id.  830;  2  Com.  on  Oont.  221, 
223,  280;  and  Slade^e  case,  4  Co.  93. 

Telshman,  0.  J.  {After  stating  the  principal  facts.]  1.  By 
the  principles  of  the  common  law,  the  sale  of  the  factor  is  the 
sale  of  the  principal,  the  factor  being  no  more  than  the  instru- 
ment bj  whom  the  principal  acts.  An  action  may,  indeed,  be 
supportect  by  the  factor,  and  a  payment  made  to  him  is  good, 
unless  forbidden  by  the  principal.  Bat  the  principal  may  take 
the  collection  into  his  own  hands,  and  maintain  an  action  in 
his  own  name.  This  power  of  collection,  howeyer,  is  subject 
to  certain  restrictions.  The  factor  has  a  lien  to  the  amount  of 
his  account  against  the  principal;  and  if  goods  hare  been  sold 
by  the  factor  in  his  own  name,  without  any  notice  of  their 
belonging  to  another,  the  purchaser,  who  took  them  on  an  un- 
derstanding that  they  were  the  property  of  the  factor,  may  set 
ott  a  debt  due  from  the  factor  to  himself. 

Subject  to  these  and  some  other  exceptions,  not  necessary  to 
be  enumerated,  the  money  for  which  the  goods  are  sold,  is  con- 
sidered so  entirely  the  property  of  the  principal,  that  wherever 
it  can  be  traced  and  identified,  though  it  has  changed  its  form, 
by  an  investment  in  other  goods,  or  even  in  lands,  the  principal 
shall  retain  it.  And  if  the  factor  takes  notes  or  lands  in  his 
own  name,  he  is  no  more  than  a  trustee  for  the  principal.  This 
was  recognized  as  the  law  of  Pennsylvania,  by  the  late  Chief 
Justice  Shippen,  in  the  case  of  Price  t.  RdUion,  2  Dall.  60  [1 
Am.  Deo.  260].  In  that  case,  Pollard,  the  agent  of  Price,  had 
taken  a  bond  in  his  own  name,  yet  held  that  it  was  the  prop- 
erty of  Price.  Indeed,  this  law  has  not  been  denied  by  de- 
fendant's counsel,  but  they  distinguish  the  case  of  a  licensed 
auctioneer  from  the  common  case  of  principal  and  factor,  and 
contend  that  by  virtue  of  our  acts  of  assembly,  the  sole  power 
of  collection,  including  the  right  of  action,  is  vested  in  the 
auctioneer.  If  it  be  so,  it  ought  to  be  made  out  by  express 
words,  or  by  unquestionable  inference,  because  the  consequen- 
ces are  of  extreme  importance  to  this  city. 

Let  us  examine  then,  the  reasons  assigned  for  this  construc- 
tion of  the  acts  of  assembly.  I  say  construction,  for  it  is  not 
pretended  that  there  is  any  express  proviso  on  the  subject. 
The  auctioneers  are^  appointed  by  the  governor,  and  have  the 
exclusive  right  of  selling  by  public  auction;  they  give  bond  for 
the  payment  of  duties  due  to  the  commonwealth,  and  for  the 
performance  of  their  o£Scial  duty  in  general;  and  are  entitled 
to  a  commission  for  selling,  collecting  and  paying  over  to  the 
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person  whose  goods  they  sell.  These^  I  think,  are  the  principal 
features  in  which  an  auctioneer  is  supposed  to  differ  from  a 
common  agent.  As  for  the  appointment  by  the  govemor,  and 
the  ezdusive  right  of  selling,  I  cannot  perceiTe  why  they  should 
change  the  general  principles  of  law.  Indeed  the  circumstance 
of  exclusive  privilege  of  sale  renders  it  necessary  that  the  own* 
era  of  the  goods  should  retain  every  right  which  they  possessed 
before  the  making  of  these  acts  of  assembly,  because  they  are 
deprived  of  the  choice  of  agents.  The  object  of  those  acta  ia 
two-fold;  to  obtain  a  revenue  for  the  state,  and  to  prevent  the 
mischiefs  arising  from  unlicensed  auctioneers,  which  afforded  a 
facility  to  the  sale  of  stolen  goods.  If  these  objects  can  be 
attained  without  breaking  in  upon  important  principles  pre- 
viously established,  it  is  our  duty  to  preserve  those  principles. 

It  is  evident  that  the  legislature,  far  from  intending  to  injure 
those  persons  whose  goods  are  sold,  has  been  anxious  to  protect 
them.  This  appears  from  the  second  distinguishing  circum- 
stance relied  on  by  the  defendants;  the  bond  which  is  given  by 
the  auctioneers  with  security,  before  they  are  permitted  to  dis- 
charge the  functions  of  their  office;  which  bond  was  decided  in  the 
case  of  Yard  v.  Lea,  8  Teates,  835,  affirmed  in  4  Dall.  95,  to  be, 
in  fact,  for  the  benefit  of  their  principals.  But  this  security, 
though  of  use,  affords  no  just  ground  for  depriving  the  princi- 
pal of  all  control  over  his  property,  because  it  is  altogether  in- 
adequate to  the  immense  amount  of  goods  sold  at  auction.  In- 
deed, so  trifling  is  it  compared  to  that  amount,  that  it  will 
operate  as  an  excessive  grievance,  if  it  is  made  a  pretext  for 
vesting  the  auctioneers  with  the  exclusive  right  of  collection. 
But  what  is  there  in  this  security  which  should  divest  the  prin- 
cipal of  his  usual  rights?  Suppose  a  private  factor  should 
give  security,  would  that  make  any  change  in  the  rights  of  hia 
principal  ?  Surely  not;  and  why  then,  should  it  make  any  alter- 
ation in  the  case  of  an  auctioneer  ? 

The  next  circumstance  relied  on  is,  that  the  law  gives  a  com- 
mission to  the  auctioneer  for  selling,  collecting  and  paying 
over;  and  therefore  it  is  argued  that,  by  implication,  it  gives 
him  the  right  of  collecting;  otherwise  he  would  be  entitled  to 
no  commission.  This  objection  is  easily  answered.  If  the 
principal  prevents  the  auctioneer  from  coUecting,  he  must  pay 
the  full  commission,  because  he  himself  is  the  cause  of  non- 
collection.  But,  it  is  said,  the  law  makes  the  auctioneer  lia- 
ble for  the  duties  on  all  goods  sold  by  him,  and  therefore  it 
must  have  been  intended  to  give  him  the  collection.    I  grant 
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that  he  must  be  understood  to  have  the  power  of  reoeiTing,  so 
far  as  oonoems  those  duties  and  his  commissions.  And  for  this 
purpose,  he  may  retain  the  neoessaxy  sums  from  all  moneys 
which  come  to  his  hands;  and  he  has,  moreoTer,  a  lien  on  all 
sums  uncollected.  He  may  forbid  payment  to  the  principal,  so 
far  as  concerns  duties  and  commissions;  and  even  without 
express  notice,  I  apprehend,  that  all  persons  are  bound  to  know 
that  duties  and  oommissions  are  due  on  all  sales  at  auction, 
and  if  paid  to  any  person  but  the  auctioneer,  it  is  at  the  peril 
of  the  payer. 

In  the  present  instance  there  is  no  conflict  between  the 
plaintiff  and  the  auctioneers.  All  duties  and  commissions  hare 
been  paid;  and  on  full  consideration  of  the  subject  I  could  not 
entertain  a  particle  of  doubt,  were  it  not  for  the  case  of  WiUmg 
▼.  jBoiotatuf ,  which  has  been  pressed  upon  us  by  the  counsel  for 
the  defendant.  This  case  is  to  be  found  in  4  Dall.  106,  in  a 
note  to  the  case  of  Lea  y.  Yard,  From  the  short  report  of  Mr. 
Dallas,  it  appears  that  the  auctioneer  was  insolvent,  and  the 
defendant  claimed  the  right  of  set-off  of  a  debt  due  to  him 
from  the  auctioneer.  It  does  not  appear  that  the  court  decided 
on  the  right  of  set-off;  but  they  were  of  opinion  that  the  de- 
fendant could  not  support  the  action,  because  the  act  of  assem- 
bly vested  the  right  of  action  in  the  auctioneer.  With  all  the 
respect  which  I  sincerely  feel  for  the  judges  who  made  that  de- 
cision, I  may  remark  that  there  appears  to  have  been  not  much 
argument;  and  in  the  huny  of  a  jury  trial,  there  is  veiy  little 
time  for  deliberation.  It  is  worthy  of  remark,  too,  that  from 
two  manuscript  notes  which  have  been  shown  to  us,  it  would 
seem  that  the  court  ruled  the  case  upon  a  point  not  made  by 
the  counsel.  Mr.  Bradford,  on  behalf  of  the  plaintiff^  relied 
not  on  the  act  of  assembly,  but  upon  the  common  law,  which 
he  contended,  under  the  particular  circumstances  of  that  case, 
barred  the  plaintiff's  action.  We  know  not  how  long  before 
the  commencement  of  the  suit  the  goods  were  sold;  possibly^ 
the  time  might  have  been  considerable,  and  the  purchaser  might 
have  settled  with  the  auctioneer,  not  knowing  the  plaintiff  in 
tbe  transaction.  I  might  distinguish  the  case  before  us  from 
WiUing  v.  Bowland,  by  observiiig  that  tbe  present  action  is  not 
for  the  price  of  the  goods,  but  for  damages  for  not  taking  and 
paying  for  them.  But  as  that  would  leave  a  very  important 
question  undetermined,  I  think  it  bebt  to  decide  now  upon  the 
very  point  which  is  supposed  to  have  been  decided  in  WUling  v. 
Rowland, 
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I  know  the  danger  of  departing  from  precedent^  but  it  would 
be  too  much  to  aay,  that  in  no  case  is  it  to  be  departed  from. 
Where  former  deoisiona  have  passed  into  a  rule  of  property,  no 
authority  inferior  to  the  legishiture  should  attempt  to  shake 
them.  But  where  that  is  not  the  case,  and  it  is  evident  that  a 
judgment  has  been  given  without  time  for  deliberation,  it  may 
be  proper  to  do  what  the  same  judges  would  have  done  had 
they  been  allowed  an  opportunity.  It  is  said,  however,  that  the 
case  of  Willing  v.  Bowland  has  been  sanctioned  by  the  high 
court  of  errors,  in  Lea  v.  Yard.  Had  that  been  the  case,  my 
mouth  should  never  have  been  opened  in  opposition  to  it.  But 
it  is  not  so.  The  only  point  decided  by  the  court  of  errors  was, 
"  that  the  auctioneer's  bond  was  intended  by  law  for  the  benefit 
of  his  private  customers,  as  well  as  for  securing  the  duties  pay- 
able to  the  government."  These  are  the  vezy  words  of  the 
court  in  the  only  report  which  we  have  of  that  case,  4  Dall.  106. 
Indeed,  it  is  evident  that  there  was  no  other  point  in  contest; 
and,  therefore,  any  other  decision  would  have  been  extra-judi- 
cial. This  observation  may  apply  to  the  opinions  delivered  by 
Judges  Smith  and  Brackenridge,  when  the  same  case  was  before 
this  court,  before  it  went  to  the  court  of  errors;  so  that  I  under- 
stand the  case  of  Lea  v.  Yard  as  offering  no  support  to  WUUng 
V.  Botoland. 

Upon  the  whole,  when  I  consider  the  prodigious  amount  of 
sales  at  auction,  and  the  consequences  of  establishing  it  as  a 
principle,  that  the  vendors  lose  all  control  over  their  property; 
when  I  consider,  too,  that  the  act  of  assembly,  neither  by  ex- 
press words,  nor,  according  to  my  apprehension,  by  intend- 
ment, establishes  any  such  principles;  and  that  it  rests  upon  a 
single  decision,  made  in  the  hurry  of  a  jury  trial,  I  cannot  hesi- 
tate in  declaring  my  opinion  that  the  plaintiff  may  support  this 
action  in  his  own  name. 

2.  The  second  point  relates  to  damages.  It  is  objected  that 
the  plaintiff  has  recovered  the  full  price  of  his  teas,  contrary  to 
the  terms  of  sale,  by  which  Taggart  was  allowed  a  credit  of 
sixty,  ninety,  and  one  hundred  and  twenty  days.  But  it  is  not 
so;  he  has  neither  recovered  nor  demanded  from  the  defendant 
the  full  price  of  the  teas.  It  is  confessed  that  the  agreement 
was  broken  by  Taggart  before  the  commencement  of  this  action. 
No  case  was,  or  could  be,  cited  to  show  that  the  plaintiff  had 
not  cause  of  action.  If  he  had  cause  of  action  he  had  a  right  to 
recover  the  full  amount  of  his  damages.  What  was  that  dam- 
age?   It  arose  from  Taggart's  throwing  upon  him  a  quantity  of 
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tea,  which  he  had  promised  to  taike  at  a  certain  price^  and  its 
amount  was  the  difference  between  the  price  agreed  on,  and  its 
yalae  when  Taggart  refused  to  take  it 

The  defendant's  counsel  rely  principally  on  the  cases  of  Mas- 
sen  Y.  Price,  4  East,  147,  DuUon  t.  Solmonwn,  8  Bos.  &  P.  582, 
and  Brooke  y.  White,  4  Id.  380.  But  those  cases  differ  essen* 
tiallj  from  the  present.  The  goods  were  sold  and  actually 
delivered  upon  agreements  that  the  purchasers  should  make 
payment  in  bills  payable  at  a  future  day.  The  purchasers  failed 
in  delivering  the  bills,  and  the  plaintiffs,  before  the  expiration 
of  the  time  which  the  bills  would  have  had  to  run,  brought 
suit,  not  for  damages  for  the  breach  of  contract  in  not  deliver- 
ing the  bills,  but  for  the  price  of  the  goods;  they  declared  on  a 
general  indMtatua  assumpsit.  This  kind  of  action  is  founded  on 
an  implied  assumption,  and  the  court  decided  that  the  law 
would  not  imply  an  assumption  against  an  express  agreement. 
If  the  plaintiffs  in  those  cases  had  waited  till  the  expiration  of 
thie  time  allowed  for  the  payment  of  the  bills,  indMiaius  as- 
sumpsit would  have  lain,  but  not  before. 

Now,  how  do  those  decisions  bear  upon  the  case  before  us, 
in  which  the  action  is  not  indebitatus  assumpsit,  but  special  on 
the  breach  of  contract?  The  defendants  have  done  all  in  their 
power  to  rescind  the  contract.  On  that  ground  the  plaintiff 
meets  them;  he  consents  that  they  shall  not  take  the  goods, 
but  insists  on  immediate  satisfaction  for  the  injury  he  has  sus- 
tained. And  in  so  doing  he  has  favored  the  defendants.  It 
would  have  been  worse  for  them  if,  at  the  end  of  one  hundred 
and  twenty  days,  they  had  had  to  pay  the  full  price.  When 
Taggart  refused  to  accept  the  goods,  the  plaintiff  might  have 
kept  them  without  a  resale,  and  brought  suit  for  the  damage. 
But  without  a  resale,  it  would  have  been  difficult  to  ascertain 
the  amount  of  damage.  For  this  purpose  a  resale  has  been  the 
usual  practice,  and  it  was  sanctioned  by  this  court  in  the 
case  of  Adams  v.  Minick,  The  jury,  however,  were  told  that 
they  were  not  bound  by  this  mode  of  estimation,  if  they  could 
find  another  more  agreeable  to  the  truth.  Upon  the  whole, 
not  perceiving  that  the  verdict  was  against  law  or  justice,  I  am 
of  opinion  that  the  rule  to  show  cause  should  be  discharged. 

OssoN,  J.  Since  the  argument,  I  have  reflected  much  on 
the  decision  in  Willing  v.  Rowland,  which  I  am  well  satisfied 
ought  not  to  stand.  It  was  in  effect  a  nisiprius  decision,  with 
this  difference,  that  all  the  judges  were  present,  and  concurred; 
but  that  it  was  a  hasty  opinion  appears  not  only  from  its  having 
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been  deliTered  while  a  juiy  were  Id  waiting  at  the  bar,  but  also 
from  the  manuaoript  note  of  Chief  Justice  McEean,  from  whioh 
it  seems  the  point  was  decided  on  ground  different  from  that  on 
which  it  was  argued  by  the  counsel.  Lea  v.  Yard  affords  but  little 
additional  authority,  as  the  point  did  not  necessarily  arise;  for, 
although  the  auctioneer  may  not  hare  an  exclusive  authority 
to  collect,  he  has  an  undoubted  authority  to  receive  the  price 
of  the  goods  as  the  agent  of  the  vendor;  and  hence  the  same 
necessity  that  his  official  bond  be  considered  a  security  for  what- 
ever may  pass  through  his  hands  in  the  usual  course  of  his  busi- 
ness. This  case  was  affirmed  in  the  high  court  of  errors  and 
appeals;  but  on  what  ground  we  know  not;  in  all  probability  the 
present  point  was  not  considered. 

Then,  authoriiy  being  out  of  the  way,  there  is  nothing  on 
which  an  argument  can  be  rested.  It  never  was  the  object  of 
the  legislature  to  create  a  monopoly  of  this  sort  of  business,  or 
vary  the  common  law  relation  of  buyer  and  seller;  but  only  to 
collect  a  duty,  and  at  the  same  time  secure  the  seller  from  the 
misconduct  of  an  agent,  whom  he  is,  in  some  measure,  com- 
pelled to  employ.  What  else  can  be  inferred  from  the  conunis- 
aion  and  bond  of  the  auctioneer?  An  exclusive  right  to  collect 
is  not  necessary  to  secure  the  duties  to  the  state  or  his  commis- 
sions  to  the  officer;  the  lien  which  he  has  by  the  common  law  is 
amply  sufficient  for  that.  In  the  actual  state  of  the  auction 
business,  a  contrary  construction  would  lead  to  the  most  intol- 
erable evils.  Goods  to  the  value  of  twenty  times  the  amount 
of  the  auctioneer's  bond,  as  was  the  case  in  this  veiy  instance, 
are  put  into  his  hands  to  be  sold;  can  it  be  believed  the  legis- 
lature ever  intended  the  seller  should  trust  to  the  auctioneer's 
solvency?  We  must  first  believe  they  intended  to  put  an  end 
to  the  auction  business  altogether. 

The  extension  of  this  mode  of  selling,  unprecedented  in 
former  times,  and  the  frequent  instances  of  failure  of  those 
officers,  to  an  amount  which  renders  their  bond  unworthy  of 
consideration  as  a  security,  would  forbid  any  one  of  reasonable 
discretion  to  trust  to  a  responsibility  so  precarious.  Had  the 
decision  of  WUling  v.  Rowland  even  been  the  deliberate  opin- 
ion of  the  court,  I  would  overrule  it  without  hesitating;  for 
however  comparatively  harmless  the  principle  it  contains  might 
be,  when  applied  to  the  state  of  things  which  existed  when  that 
case  was  decided,  to  apply  it  to  the  present  state  of  things 
would  be  certain  ruin  to  every  one  compelled  by  necessity  or  in- 
duced by  indiscretion  to  send  his  goods  to  the  auction-room. 
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Had  the  present  prodigious  extension  of  the  auction  business 
presented  itself  to  the  mind  of  the  court  as  a  thing  likely  to 
take  place^  it  cannot  be  doubted  but  the  decision  would  hare 
beeiit  different. 

On  the  other  point,  I  hare  no  doubt.  "Where  goods  are  sold 
and  deliyered  on  a  credit,  and  the  vendee  has  violated  the  con- 
tract only  in  one  particular,  the  damages  will  be  commensurate 
only  with  the  actual  breach.  But  the  present  is  a  very  differ- 
ent case  from  that  of  a  contract  partly  executed  by  the  vendee, 
and  broken  only  as  to  a  condition  incidental  or  collateral  to  the 
principal  thing  he  was  bound  to  perform.  Here  the  defendant 
rejected  the  contract  in  Mo,  and  therefore  violated  it  in  every 
part.  The  damages  recovered  are  not  the  price  of  the  goods 
sold,  but  a  compensation  for  the  disaffirmance  of  the  contract; 
and  the  difference  on  the  resale  is  merely  the  measure  of  the 
damages  actually  suffered.  Properly  speaking,  the  seller  can 
not  recover  the  price,  where  he  has  retained  the  goods  in  conse- 
quence of  the  buyer's  refusal  to  comply  with  any  part  of  the 
contract;  he  recovers  damages  for  the  breach  of  a  contract 
which  was  entirely  executory  when  it  was  broken;  and  the 
breach  having  put  an  end  to  eveiy  idea  of  further  performance 
by  either,  is  a  violation  of  the  contract  in  all  its  parts,  for  which 
the  seller  may  recover  whatever  damages  he  can  prove  he  has 
sustained.  The  buyer,  after  having  disaffirmed  the  sale,  as  far 
as  he  could  by  acts  of  his  own,  must  not  be  permitted  to  treat 
the  contract  as  still  existing  for  the  purpose  of  being  performed 
by  him,  specifically;  but  the  seller  may,  if  he  please,  consider 
it  as  existing,  only  for  the  purpose  of  giving  a  remedy  for  its 
breach;  and  this  he  has  here  done,  by  retaining  the  goods  and 
going  merely  for  the  loss  actually  suffered,  as  ascertained  by  the 
difference  of  price  on  the  resale.  It  is  for  the  same  reason  that 
the  vendee,  when  the  purchase  has  been  fraudulent  on  his  part, 
is  precluded  from  insisting  on  the  terms  of  the  credit;  the  law 
will  not  suffer  him  to  avail  himself  of  conditions  dishonestly 
obtained;  but  the  contract,  for  the  purpose  of  compelling  him 
to  answer  in  damages,  remains  in  fuU  force.  I  am  of  opinion 
the  plaintiff  should  have  judgment. 

DuHOAv,  J,  delivered  an  opinion  to  the  same  effect. 

Motion  for  a  new  trial  refused. 


AcnoK  BT  pBiNCiPALOir  Sals  bt  Aosirr.^The  law  upon  this  rabject  » 
ihn*  hud  down  in  2  Kent,  624 :  "  Though  payment  to  a  fsotor  for  goods  told 
hj  him,  be  valid,  the  principal  may  control  the  collection,  and  sue  for  the 
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price,  in  his  own  luaae,  or  for  damages  for  non-perf ormanoe  of  the  contract, 
and  it  is  immaterial  whether  the  agent  was  an  auctioneer  or  common  factor: 
Oirard  v.  Taggari,  5Sei^.  k  B.  19."  In  HMteriY.  Borden^eWhrnrt  79,  95^ 
the  anthority  of  the  principal  case  npon  this  point,  was  recognized  and 
followed. 

Mbasubb  ov  Damages. — ^The  rale  here  adopted  upon  the  snbject  of  dam- 
ages, where  a  purchaser  of  goods  ref  oses  to  receiTe  them,  is  explained  in  sab- 
sequent  Pennsylvania  cases  to  be,  that  while  the  jury  are  at  liberty  to 
determine  the  amount  of  damages  by  taking  the  difference  between  the  con- 
tract price  and  the  price  obtained  upon  a  resale,  they  are  not  bound  to  do  so, 
the  real  measure  of  damages  being  the  difference  between  tho  price  agreed 
to  be  paid  and  the  actual  value  of  the  goods  at  the  time  of  the  refusal  to  ac- 
cept theuL  Thus,  in  Andrews  ▼.  Hoover,  8  Watts,  239,  the  court  say:  ''The 
jury  is  bound  by  a  measure  of  damages,  where  there  is  one,  but  not  always 
by  a  particular  means,  for  its  ascertainment.  Kow,  the  measure,  in  a  case 
like  the  present,  is  the  difference  between  the  price  contracted  to  have  been 
paid,  and  the  value  of  the  thing  when  it  ought  to  have  been  accepted;  and, 
though  a  resale  is  a  convenient,  and  often  a  satisfactory  means,  it  does  not 
follow  that  it  is,  nor  was  it  said  in  Oirard  v.  Taggart  to  be  the  only  one;  on 
the  contrary,  the  propriety  of  the  direction  there,  that  the  jury  were  not 
bound  by  it  if  they  could  find  another  more  in  accordance  with  the  justice  of 
the  case,  seems  to  have  been  admitted,  the  very  thing  complained  of  here.** 
A  similar  construction  is  given  to  the  decision  in  the  principal  case,  on  this 
point,  in  MeOomba  v.  MeKennan,  2  Watts  k  S.  216,  219;  Coffman  ▼.  Hampton, 
Id.  377,  390;  Kountz  v.  Kirkpatrick,  72  Pa.  St  376;  a  C,  13»  Am.  67& 
The  rule  thus  explained  is  supported  by  an  overwhelming  array  of  author- 
ity: Allen  ▼.  Jarvis,  20  Conn.  38;  BaUantine  ▼.  Bobkuon,  46  Pa.  St.  177; 
Ganwn  v.  Madigan,  13  Wis.  67;  Thompmm  ▼.  Algier,  12  Met  428,  443; 
WilUanuY.  Jones,  1  Bush.  621;  Northrup  ▼.  Cook,  89  Mo.  108;  Gordon  ▼. 
NorrU,  49  K.  H.  167;  PiUshwrg  eU.  JRaHway  Co.  v.  Heck,  60  Ind.  303;  &  C, 
19  Am.  713.  The  two  decisions  last  mentioned  are  especially  valuable,  as 
presenting  a  thorough  review  of  the  authorities  on  this  point.  They  both 
cite  Oirard  v.  Taggart  as  a  leading  Pennsylvania  case. 

Whxn  AcnoK  Mat  bx  Brought. — ^The  principle  that  where  credit  is 
agreed  tobe  given  upon  a  sale  or  other  contract,  and  the  other  contracting  party 
refuses  to  accept  the  goods,  or  to  carry  out  the  agreement,  the  party  injured 
may  bring  his  action  for  damages  before  the  expiration  of  the  term  of  credit, 
and  may  in  such  action  recover  not  merely  nominal  damages,  but  as  full  com* 
pensation  for  the  injury  as  if  he  had  waited  the  stipalated  tenn,  is  approved 
and  adopted  in  BinehaH  v.  Olwkie,  5  Watts  ft  R.  157,  162;  and  in  Shenk  t. 
Mingle,  13  Serg.  ft  B.  29. 
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15  Bxaauax  k  Sawui,  lOff.] 

Affubtknanoz,  Watbb-btobt  as. — A  water-right  appurtenant  to  a  mill 
passes  by  the  word  "appurtenances"  in  a  deed,  and  the  vendor  is  not 
bound  to  insert  the  word  "  privileges,"  for  that  purpose,  thoogh  it  may 
be  contained  in  the  proposal  of  sale. 

Yindor's  DECLABATION& — The  declaration  of  the  vendor  at  the  time  of 
tendering  such  deed,  that  he  neither  bought  nor  sold  the  water-right  will 
not  vary  the  effect  of  the  conve3rance. 
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PvB^BMiB  BsjBcnxxro  Dxed  vot  Entitlxd  to  PoesxaaxoK.— A  porehaser  of 
land  who  refosM  to  aooept  the  deed  tendered,  on  aooonnt  of  an  alleged 
defect  in  it,  cannot  show  as  a  ground  of  damages  that  the  vendor  was 
nnable  to  deliv«r  poaeewioiL 

Aonov  for  damages  against  the  yendor  of  certain  land  for  a 
breach  of  contract  in  not  making  title  or  deliyering  possession. 
The  case  was:  On  December  3, 1814,  the  defendant  adyertised 
for  sale  certain  land  purchased  bj  him  at  a  previous  sheriff's 
sale  "  together  with  all  the  rights,  privileges  and  appurtenances 
belonging  to  it/'  The  plaintiff  became  the  purchaser  of  the 
premises,  and  the  terms  of  sale  agreed  to  in  writing  were,  in 
substance,  that  the  plaintiff  should  pay  one  half  the  purchase- 
money  on  April  1, 1815,  and  giye  satisfaotoxy  securiiy  for  the 
payment  of  the  other  half  on  October  1^  1815,  and  that  the  de- 
fendant should  thereupon  make  title  and  deliver  possession.  At 
the  time  appointed  the  plaintiff  had  the  money  ready  to  make 
the  first  payment,  and  the  defendant  offered  him  a  deed  exe- 
cuted by  himself  and  wife,  in  which  the  premises  were  described 
in  the  same  words  used  in  the  description  in  the  sheriff's  deed 
to  the  defendant.  The  latter  part  of  the  description  was  as 
follows:  "Also  the  dwelling-house,  saw-mill,  and  plaster-null 
to  the  same  two  lots  belonging,  and  also  together  with  all  and 
singular,  the  appurtenances  and  reyersions,  remainders,"  etc. 
The  plaintiff  refused  to  accept  the  deed  because  it  did  not  con- 
tain the  word  ''priyileges,"  used  in  the  defendant's  adyertieie- 
ment  of  sale,  claiming  that  it  was  not  sufficient  to  convey  a  cer- 
tain water-right  attached  to  the  property,  consisting  of  a  right 
to  use  a  certain  mill-dam  on  land,  lying  above  it,  and  a  water 
passage  to  and  from  said  dam.  The  defendant  refused  to  insert 
the  word  '*  priyileges "  in  the  deed,  saying  that  he  had  not 
bought  the  water-right  of  the  sheriff  nor  sold  it  to  the  plaintiff. 
There  was  eyidence  that  one  of  the  tenants  of  the  premises  re- 
fused to  giye  up  possession.  The  judge  instructed  the  jury 
that  the  deed  offered  by  the  defendant  was  in  accordance  with  the 
agreement,  and  that  the  plaintiff  having  refused  to  accept  it  was 
not  entitled  to  the  possession.  Verdict  for  the  defendant  and 
a  motion  fgr  a  new  trial,  on  the  ground  of  misdirection. 

J.  jB.  IngenoU  and  Ohaunoey,  for  the  plaintiff. 

Morris  and  Bawle,  for  the  defendant. 

By  Court,  Twsbmas,  0.  J.  [After  stating  the  case.]  I  can- 
not pevoeiye  in  what  the  deed  offered  by  the  defendant  was 
deficimt.    The  water-right  was  appurtenant  to  the  mill,  and 
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passed  by  the  woid  appnrienanoes.  It  was  tinnecessafy^  there- 
fore,  to  insert  the  "word  priTileges.  This  appears  so  plain,  that 
he  who  denies  it  should  show  the  authority  on  which  he  rests 
his  opinion.  No  such  authority  has  been  shown.  But  on  the 
part  of  the  defendant  cases  were  produced,  showing  that  priv- 
il^es  of  the  kind  in  question  pass  by  the  name  of  appurte- 
nances. In  Ificholas  ▼.  Chatnberlayn,  Cro.  Jac.  121,  it  is  held, 
that  if  the  owner  of  a  house  builds  a  conduit  thereto,  in  another 
part  of  his  land,  and  conveys  the  water  by  pipes  to  his  house, 
and  then  sells  the  house  with  the  appurtenances,  excepting  the 
land,  the  conduit  and  pipes  pass,  together  with  a  right  to  dig 
and  open  the  earth  for  the  purpose  of  repairing  the  pipes  or 
laying  new  ones  if  necessaxy.  And  in  Blaine  y.  Chamberaf  1 
Serg.  &  B.  169,  it  was  decided  by  this  court,  that  by  a  devise 
of  a  mill  with  the  appurtenances,  the  right  to  the  use  of  the 
water,  and  the  right  to  that  piece  of  land,  which  was  always 
used  with  the  mill,  would  pass.  Indeed,  I  do  not  understaad 
the  plaintiff's  counsel  as  denying  that  the  water-right  in  the 
case  before  us  would  pass  by  the  word  appurtenances,  provided 
it  remained  appurtenant  at  the  time  of  the  execution  of  the  de- 
fendant's deed;  but  they  suggested  that  probably  the  defendant 
might  have  extinguished  this  privilege  before  the  date  of  his 
deed.  Such  a  thing,  to  be  sure,  was  possible;  but  no  proof 
whatever  having  been  given  of  it,  there  was  no  ground  for  pre- 
suming it.  The  right  which  the  defendant  had  acquired  by  the 
sheriff's  deed  must  be  supposed  to  remain  in  him,  until  shown 
to  have  passed  from  him. 

But  the  plaintiff  relies  much  on  the  defendant's  declaration, 
that  he  had  neither  bought  nor  sold  the  water- right.  I  confess 
I  cannot  see  how  that  alters  the  matter.  The  defendant  agreed 
to  sell  all  that  he  had  purchased  of  the  sheriff,  and  he  certainly 
conveyed  all  that  he  had  purchased,  because  the  words  of  the 
sheriff's  and  of  his  own  deed  are  the  same.  Of  what  import- 
ance, then,  is  the  defendant's  opinion  of  the  effect  of  these 
deeds?  Provided  the  plaintiff  gets  the  title,  he  has  nothing 
more  to  ask.  The  defendant  meant  to  convey  all  that  he  had 
received  from  the  sheriff;  he  supposed  that  this  water-right  was 
not  comprehended  in  the  sheriff's  deed;  but  if  it  was,  he  passed 
it  to  the  plaintiff  by  words  equally  comprehensive.  He  there- 
fore performed  the  contract  substantially,  although  he  refuses 
to  gratii!y  the  plaintiff  by  the  use  of  the  word  privileges. 

Then  as  to  the  delivexy  of  possession.  How  could  possession 
be  delivered  when  the  title  was  refused  to  be  received  by  the 
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plaintiff?  It  never  was  intended  that  he  should  have  the  pos- 
session without  the  title.  Nor  would  he  have  made  the  first 
payment  without  title,  although  he  had  the  money  ready.  Pos- 
session without  title  would  have  been  the  shadow  instead  of  the 
substance.  It  was  what  was  never  contemplated  by  either  party. 
In  the  order  of  the  business,  the  conveyance  of  the  defendant,  and 
payment  by  the  plaintiff  came  first,  and  they  were  simultaneous 
acts.  Afterwards  was  to  be  a  delivery  of  the  possession.  It 
appears  to  me,  therefore,  that  when  the  plaintiff  refused  to  ac- 
cept the  plaintiffs  deed,  he  dispensed  with  the  obligation  to 
deliver  possession,  and  cannot  entitle  himself  to  recover  dam- 
ages, by  showing  that  if  he  accepted  the  deed  it  would  have 
been  out  of  the  defendant's  power  to  deliver  possession.  I  am 
of  opinion  that  the  motion  for  a  new  trial  should  be  rejected, 
and  judgment  entered  for  the  defendant. 

Motion  for  a  new  trial  rejected,  and  judgment  for  the  de» 
fendant. 

Belisd  upon  tm  mal^bionty  in  Strkkier  y.  Todd,  10  Seigi  ftB.63,  70;  and 
Swarii  v.  Acuf^  4  Pa.  St.  863,  859,  wiiere  water  rights  w«re  held  to  peae, 
liader  the  word  **  appnrteminoae^ "  in  oonveyanoee  of  land.  So,  in  Cfrubb  v. 
Ombbf  74  Tm,  St  SB,  89;  where  the  nme  word  in  a  conveyanoe  was  held  to 
paai  a  ri^t  to  ore  in  mine  hills.  The  principal  case  is  also  cited  in  UnUed 
8tate§  V.  Arrtdamhf  6  Pet  740;  as  authority  for  the  principle  that  the  words 
of  a  grant  are  always  to  be  oonstraed  according  to  the  intention  of  the  parties 
as  manifested  by  the  terms  of  the  grant,  or  by  reasonable  and  necessary  im- 
plication, to  be  deduced  from  the  situation  of  the  parties  and  of  the  thing 
grsated,  its  nators  and  use»  For  a  general  discussion  of  the  doctrines  of  law 
i^plicaUs  to  the  subject  of  waterii^ts,  see  the  note  to  Oardfier  v.  Neuburgh^ 
7  Am.  Dec  68L  As  to  appurtenance  of  a  grist-mill,  see  Letmard  v.  White^  5 
Am.  Dee.  la 
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(0  BsaasAin k B4wu»  Ut.] 

flsv-oiv— Biiuois  HOT  AiJiOWABU^  Wmoi.— Unliquidated  dami^as  for  a 
tort  ariiKng  outof  a  dififerent  transaction  are  not  allowable  as  a  set-oft 
Aocoidin^y,  in  an  action  for  goods  sold  and  delivered,  the  defendant  can- 
not set-off  a  daim  arising  from  the  fact  that  other  goods  consigned  to  the 
plaintiff  for  the  defendant  were  sent  by  the  plaintiff  to  other  persons. 

Kenai  ov  Bra^xir. — The  defendant,  in  his  notice  of  set-ofl(  must  describe 
the  aatovB  of  his  daim  with  reasonable  certainty,  and  he  cannot  on  the 
trial  prove  a  daim  of  a  different  character. 

Aoxicm  for  goods  sold  and  delivered.  The  defendant  gave 
noliee  of  aei-oif  of  a  certain  demand,  the  nature  of  which  appean 
from  the  opinion.    The  judge  before  whom  the  cause  was  tried 
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rejeoied  the  aei-olf  as  inadmissible,  which  was  alleged  as  error 
by  the  defendant,  upon  a  motion  for  a  new  trial,  after  a  verdict 
for  the  plaintiff. 

J,  B.  IngenoU  and  Lsfjy,  for  the  defendant,  contended  that  a 
set-off  was  admissible  of  any  claim  for  which  covenant,  or  as- 
sumpsit, or  an  action  for  money  had  and  received  would  lie, 
dting  Tidd's  Pr.  603;  Moses  v.  Macferlan,  2  Burr.  1005;  3  Johns. 
183;  that  this  claim  would  have  been  admissible  by  way  of  dis- 
count at  common  law,  citing  8  Yin.  666;  Discount,  A.  pi.  2,  3, 
4,  6,  6,  7,  8,  9, 10, 16;  that  the  Pennsylvania  statute  upon  the 
subject  of  set-off  was  more  favorable  to  it  than  that  of  England, 
dting  2  Teates,  217;  2  Binn.  169;  3  Id.  136;  Sieigleman  v.  Jef- 
fries, 1  Serg.  &  B.  477  [7  Am.  Dec.  628]. 

Chauncey  and  Binney,  canira. 

By  Court,  ThiOHiuh,  0.  J.  The  plaintiff's  action  was  for 
goods  sold  and  delivered,  and  it  was  supported  by  evidence 
concerning  which  there  was  no  question.  The  doubt  arose  on 
an  account  offered  by  the  defendant,  by  way  of  defalcation. 
The  judge  who  tried  the  cause  was  of  opinion  that  it  was 
not  admissible,  and  the  prasent  motion  for  a  new  trial  is 
founded  upon  the  supposed  error  in  this  opinion.  The  hard* 
ship  of  the  defendant's  situation  has  been  very  earnestly 
pressed  by  his  counsel.  The  plaintiff  resides  in  Amsterdam. 
It  will  be  difficult,  therefore,  for  the  defendant  to  come  at  him, 
unless  he  is  permitted  to  bring  forward  his  demand  under  the 
form  of  a  set-off.  I  have  considerod  the  case,  with  a  wish  to 
relieve  the  defendant,  if  possible;  not  forgetting,  however,  that 
we  have  no  right  to  alter  the  law,  in  order  to  give  redress  in  a 
particular  case.  The  defendant  gave  notice  of  a  set-off,  in 
substance,  as  follows:  A  certain  J.  A.  Woershing,  of  Nurem- 
berg, consigned  to  the  plaintiff,  of  Amsterdam,  a  quantity  of 
goods,  with  orders  to  forward  them  by  the  first  good  vessel  to 
the  defendant,  or  his  order,  in  Philadelphia;  but  the  plaintiff, 
instead  of  sending  them  to  the  defendant,  consigned  them  to 
Messrs.  Buck  t  Krumbbaar,  of  Philadelphia,  without  the  order 
of  the  defendant.  This  cannot  be  considered  as  a  contract 
between  the  plaintiff  and  defendant.  It  is  a  demand  of  dam- 
ages for  an  injury  of  a  tortious  nature. 

The  defendant's  counsel  contend  that  they  might  have  in- 
duced the  jury  to  believe,  that  the  plaintiff  had  sold  these  goods 
and  received  the  moneys  which  would  have  been  money  had  and 
reoeived  for  the  use  of  the  defendant.    But  in  this  they  were 
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wrong.  Such  aa  axgament  to  the  jnzy  would  not  have  been 
permitted,  beoanee  it  is  in  direot  oontradiotion  to  the  notice  of 
defalcation  given  to  the  plaintiff.  Instead  of  giving  notice  of  a 
demand  for  money  had  and  received,  the  defendant  gave  notice 
that  he  claimed  the  first  cost  of  the  goods,  and  fifty  per  cent, 
advance,  which  he  supposes  he  could  have  got  for  them,  if  they 
had  arrived  in  due  time.  A  set-off  is  favored  because  it  is  equit- 
able; but  it  must  be  used  so  as  not  to  surprise  the  plaintiff. 
It  must  describe  the  demand  intended  to  be  set-off  with 
reasonable  certainty.  If  the  defendant  had  given  notice,  that 
he  charged  the  plaintiff  with  money  received  for  his  use,  the 
plaintiff  might  have  come  prepared  to  disprove  this  charge,  by 
proving  that  the  goods  had  never  been  sold.  But,  under  the 
notice  which  he  received,  all  that  he  was  called  on  to  do,  was  to 
flhow  sufiBcient  cause  for  not  sending  the  goods  to  the  defend- 
ant. The  defendaut's  counsel  no  doubt  gave  notice  according 
to  the  truth  of  their  client's  cause.  In  so  doing  they  discharged 
their  duty,  and  it  is  no  fault  of  theirs  if  the  demand  was  of  a 
nature  not  permitted  by  law  to  be  set  up  by  way  of  defalcation. 
Whether  or  not  it  was  admissible  is  now  to  be  considered. 

The  defendant's  counsel  contended  for  its  admission  at  com- 
mon law;  but  in  this  I  think  they  are  not  supported  by  the 
authorities  produced  by  them.  Xbese  authorities  are  collected 
in  8  Yin.  Ab.  656,  tit.  Discount,  A.  pi.  2,  3,  4,  5,  6,  7,  8,  9,  10, 
16.  "^thout  going  through  all  these  cases,  which  depend  pretty 
much  on  the  same  principle,  I  will  mention  three  of  them,  by 
which  we  may  judge  of  the  rest:  1.  A.  disseises  B.  and  sows 
grain,  or  makes  repairs  in  the  buildings;  then  B.  brings  an 
assise  and  recovers  against  A.  before  the  grain  is  reaped,  l^e 
value  of  the  grain  and  cost  of  the  repairs  shall  be  recouped 
against  the  damages  to  be  recovered  by  B;  2.  The  lord  dis- 
seises his  tenant,  who  brings  an  assize  against  him  and  recovers. 
The  rent  due  to  the  lord  shall  be  recouped;  3.  The  grantee  of 
a  rent-charge  disseises  the  grantor,  who  brings  suit  against  him 
and  recovers  the  land;  the  rent  due  to  the  grantee  shall  be  re- 
couped. Now,  in  all  these  cases  damages  were  to  be  recovered 
bj  the  plaintiff  for  a  disseisin,  and  the  question  was  as  to  the 
amount  of  damages. 

In  assessing  the  damages  it  was  proper  to  take  into  consid- 
eration a  daim  of  the  defendants',  arising  out  of  the  same  sub- 
ject, viz.,  the  land.  If  the  disseisee  had  the  benefit  of  com 
sown  at  the  expense  of  the  disseisor,  or  of  repairs  made  by  him 
on  buildings  standing  on  the  land,  his  damage  was  thereby 
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lessened;  or  if  the  disseisee  owed  rent,  which  issded  out  of  the 
Iftnd,  it  was  reasonable  to  dednot  it  from  damages  arising  from 
an  injaxy  done  to  the  land.  But  no  case  at  oommon  law  has 
been  shown  where  the  defendant  has  been  permitted  to  deduct 
from  the  plaintifiTs  damages  on  account  of  an  injury  done  to 
him  l^  the  plaintiff  in  a  matter  unconnected  with  the  cause  of 
the  plaintiff's  action.  The  cases  cited,  therefore,  are  not  ap- 
plicable to  the  case  before  us. 

Let  us  consider y  then,  how  the  matter  stands  under  our  act 
of  assembly  made  in  the  year  1706.  It  is  somewhat  singular 
that  we  should  have  made  a  statute  provision  on  this  subject 
before  it  was  done  in  England.  Tet  so  it  is.  Our  act  of  assem- 
bly was  twenty-four  years  before  the  British  statute  of  2  G-eo. 
n.  And  the  words  of  our  law  are  more  comprehensiye  than 
those  of  the  English.  The  British  statutes  enact  ''that  where 
there  are  mutual  debts  between  the  plaintiff  and  defendant,  one 
debt  may  be  set  off  against  another."  Our  act  of  assembly 
provides  '*  that  if  two  or  more  dealing  together  be  indebted  to 
each  other,  on  bonds,  bills,  bargains,  promises,  accounts,  or 
the  like,  and  one  of  them  commences  an  action  against  the 
other,  it  shall  be  lawful  for  the  defendant  to  plead  payment  of 
all  or  part  of  the  sum  demanded,  and  give  any  bond,  bill,  re- 
ceipt, account,  or  bargain,  in  .evidence."  And  as  the  words  of 
our  law  are  more  comprehensiye,  so  our  instraotion  has  in- 
cluded cases,  not  permitted  to  be  set  off  in  England.  But  it 
will  be  found,  on  a  review  of  the  cases  which  bear  on  the  point, 
that  we  have  not  gone  the.  length  contended  for  by  the  defend- 
ant. 

Without  undertaking  at  present  to  draw  the  line  which  limits 
the  right  of  defalcation,  it  may  be  safely  affirmed,  that  defalca- 
tion is  not  permitted  by  reason  of  any  demand  against  the 
plaintiff  for  an  act  done  by  him  of  a  tortious  nature.  In  Kach-- 
Ixn  V.  Babton,  1  Yeates,  571;  and  2  Dall.  237,  the  plaintiff 
brought  debt  on  a  bond  given  by  the  defendant  for  the  price  of 
land  purchased  of  the  plaintiff.  The  defendant  was  not  per- 
mitted to  give  evidence  of  damages  sustained  in  consequence  of 
the  plaintiff  erecting  a  dam,  by  which  the  same  land  was  over- 
flowed. The  same  principle  was  affirmed  in  SwUter  v.  Oarher, 
cited  by  Teates,  J.,  in  Eachlin  v.  iSo&fon,  and  it  was  also  af- 
firmed in  Dtirdop  v.  Spear ^  3  Binn.  169. 

But  there  are  cases  in  which  the  defendant  is  permitted  to 
give  evidence  of  acts  of  nonfeasance  or  misfeasance  by  the 
plaintiff,  where  these  acts  are  immediately  connected  with  the 
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'8  08(1106  of  action,  althougli,  perhaps,  such  endenoe  is 
not  so  properly  a  defalcation,  as  a  defeating  in  whole  or  in  part 
the  plaintiff's  action.  For  instance,  in  an  action  for  work  done, 
the  defendant  may  show  that  the  work  was  done  badly.  To 
this  principle  is  to  be  referred  the  case  of  Steigleman  y.  Jefi^nes, 
1  Serg.  &  B.  477  [7  Am.  Dec.  626],  dted  and  relied  on  by  the 
defendant.  The  plaintiff  brought  suit  against  the  defendant 
on  a  note  given  by  him  for  the  price  of  some  millstones,  which 
he  had  purchased  of  the  plaintiff.  The  defendant  was  permitted 
to  give  evidence  that  the  plaintiff  warranted  the  stones  to  be 
good,  and  that  they  were  bad.  Here  it  was  all  one  contract. 
The  plaintiff's  cause  of  action  was  the  price  of  the  stones,  and 
the  evidence  went  to  show  that  at  the  time  at  which  the  price 
was  fixed  the  quality  was  warranted.  It  would  have  been  un- 
just to  preclude  the  jury  from  hearing  the  whole  contract;  and 
to  hear  the  whole  would  be  of  no  benefit  to  tbe  defendant  un- 
less he  was  permitted  to  show  that  the  defendant  had  broken 
his  part  of  it. 

There  is  another  case  falling  under  the  same  principle  decided 
by  this  court  at  Lancaster,  at  May  term,  1818,  Heck  v.  Shener 
[8  Am.  Dec.  700].  The  plaintiffs  cause  of  action  was,  among 
other  things,  services  rendered  in  the  capacity  of  a  housekeeper 
for  the  defendant.  The  defendant  was  permitted  to  give  evi^- 
dence  that  the  plaintiff  had  not  discharged  the  duty  of  a  faith^ 
fui  housekeeper;  but,  on  the  contrary,  had  sent  some  of  his  fur- 
niture to  the  house  of  her  daughter.  This  evidence  was  received 
because  it  was  in  direct  opposition  to  the  plaintiffs  cause  of  ac- 
tion, by  showing  that  the  services  for  which  the  plaintiff  de- 
manded compensation  were  not  done  in  the  manner  in  which 
they  ought  to  have  been  done.  I  know  of  no  other  case  worthy 
of  notice,  and  it  must  be  perceived  at  once  that  the  defendant's 
case  falls  within  that  principle  which  precludes  the  evidence  of 
damages  arising  from  tort,  and  is  not  within  that  other  principle 
which  admits  the  evidence  even  of  tortious  matter,  when  it 
meets  and  opposes  the  allegations  on  which  the  plaintiff  rests 
his  action.  For  the  defalcation  offered  by  the  defendant  is 
foundied  on  a  transaction  totally  unconnected  with  the  plaint- 
iffs cause  of  action;  and  is  nothing  else  than  a  claim  of  damages, 
not  for  any  breach  of  contract,  but  for  a  misfeasance  of  the 
plaintiff,  in  sending  the  defendant's  goods  to  a  stranger  without 
his  order.  This  would  have  been  good  evidence  to  support  an  ac- 
tion of  trover  by  the  defendant,  and  therefore  is  not  the  proper 
subject  of  a  defalcation.    I  am  of  opinion  that  the  judge  wa& 
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right  in  rqeotiiig  the  eTidenoe,  and  therefore  thex^  ought  not  U 
be  a  new  trial. 
New  trial  refused. 


See  note  to  Steigiemam  ▼.  J^firieB^  7  Am.  Doa  028^  and  Beck  r.  JS^ener,  8 
Id.  709.  The  TeaangylTatum  Uw  of  eet-off  ii  farther  oonftmed  and  applied  ia 
Leech  ▼.  BcUdwrn^  6  Watti^  446^  wheie  the  oaaea  arinng  upon  the  ezpoiition 
of  it  are  reviewed. 


Smith  v.  Paintbr. 

[6  SsBOSAXT  h  Bawls,  23S.] 

CU.TBAT  XMPTOB  AT  SHSBivf's  Salk.— The  rale  of  caveat  emptor  i^pliee  to  a 
aheriff's  eale;  henoe,  a  parchaaer  at  each  a  sale  cannot  object  to  taking  a 
deed  and  paying  the  parchaae-money  on  aoooant  of  a  defect  of  title  where 
the  sale  is  fair. 

Idbc— TiTLB  NOT  AnBCTiD  BT  Sbobbt  Tbust. — ^Tho  title  obtained  by  a  par- 
chaser  at  a  8heri£rB  sale  ii  diachaiged  of  all  secret  trosta  of  which  he  haa 
no  notice  prior  to  the  acknowledgment  of  the  sheriff's  deed. 

Ebbob  to  the  common  pleas  to  reverse  a  judgment  obtained 
by  the  defendant  in  error  in  an  action  brought  by  him  for  the 
recovery  of  the  purchase-money  of  a  tract  of  land  sold  by  him, 
as  sheriff  of  Northumberland  county,  August  25,  1813,  on  an 
dUas  vendUioni  esqponaa,  to  one  Probst,  of  whom  the  plaintiffs  in 
error  are  the  committee,  as  part  of  the  estate  of  one  Evans,  in 
the  hands  of  his  administrators.  The  deed  was  acknowledged 
November  26,  and  tendered  to  the  plaintiffs  in  error,  who  re- 
fused to  accept  it  or  to  pay  the  purchase-money  on  account  of 
an  alleged  defect  in  Evans'  title.  The  land  was  purchased  by 
Evans  at  sheriff's  sale  as  the  property  of  one  Hendricks,  and 
the  plaintiffs  in  error  claimed  that  Evans  made  the  purchase  in 
trust  for  Hendricks;  and  to  prove  it,  offered  in  evidence  a  cer- 
tain receipt,  given  in  February,  1811,  by  Evans  to  one  Zimmer- 
man, for  five  hundred  and  seventy-five  dollars,  for  a  part  of 
«« Hendricks'  land,"  together  with  certain  declarations  of  Evans 
that  this  money  was  paid  him  on  Hendricks'  account  to  repay 
what  he  had  paid  the  sheriff;  that  he  had  bought  the  land  for 
Hendricks,  who  was  his  client  and  had  paid  him  for  his  serv- 
ices, and  that  Hendricks  was  to  have  the  land  whenever  all  the 
purchase-money  was  repaid.  This  evidence  was  objected  to 
and  rejected  by  the  court,  to  which  the  plaintiffii  in  error  ex- 
cepted. 

Laehdla,  for  the  plaintiff  in  error. 

Qnenoufi^  and  Hepburn,  oonira. 
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By  Oouit,  Ddnoan,  J.  If  there  was  an  ejectment  between 
Evans  or  his  heirs,  and  Hendricks,  this  evidence,  connected  as 
it  was  with  the  receipt,  would  have  established  the  trust,  and 
on  the  payment  of  the  money  Hendricks  would  hold  the  land. 
But  if  Evans  had  sold  to  one  who  had  no  notice  of  the  trust  the 
sale  could  not  be  disturbed.  A  purchaser  without  notice  of  a 
trust  can  never  be  affected  by  it.  This  doctrine  is  fully  consid- 
ered in  LoMorus  v.  Brywn^  2  Binn.,  and  is  a  plain  principle  of 
natural  justice,  and  an  established  rule  in  equity.  If  Probst 
had  received  the  deed  from  the  sheriff  and  paid  the  purchase- 
money,  he  could  have  recovered  the  land  from  Hendricks;  for 
here  was  a  public  sale,  Hendricks  living  on  the  land  and  never 
giving  notice.  It  would  have  been  the  dufy  of  Hendricks  to 
have  called  on  the  administrators  of  Evans  and  paid  the  bal- 
ance. The  lands  never  would  have  been  returned  to  the  sheriff 
by  them;  and  if  they  had,  he  should  have  given  notice  at  the 
time  of  the  sale.  But  here  he  lies  by,  from  February,  1811,  to 
November,  1818,  and  it  is  not  until  after  the  acknowledgment 
of  the  deed  that  he  gives  notice.  No  man  would  purchase  at 
sherifTs  sale  if  such  secret  trust  could  defeat  his  purchase.  The 
purchaser  knew  that  Hendricks  was  in  possession,  but  the  y^^ 
lie  records  informed  him  that  his  interest  had  been  sold  to 
Evans,  and  the  sale  confirmed  by  the  court,  and  the  deed 
acknowledged  in  c^urt  delivered  to  him. 

A  sale  by  the  sheriff  has  been  compared  to  a  conveyance  with 
a  special  warranty,  in  which  case  it  has  been  decided  that  if 
there  is  a  manifest  defect  of  title,  the  purchase-money,  although 
the  bond  has  been  given  for  it,  cannot  be  recovered.  But  there 
is  not  the  least  resemblance.  The  sale  by  sheriff  excludes  all 
warranty.  The  purchaser  takes  all  risk.  He  buys  on  his  own 
knowledge  and  judgment.  Caveat  emptor  applies  in  all  its  force 
to  him.  If  this  were  not  the  law,  an  execution,  which  is  the 
end  of  the  law,  would  only  be  the  commencement  of  a  new  con- 
troversy; the  creditor  kept  at  bay  daring  a  series  of  suits,  be- 
fore he  could  reap  the  fruits  of  his  judgment  and  execution.  A 
party  may  sell  his  claim  to  lands,  whatever  they  may  be,  and 
if  there  is  no  covenant,  other  than  an  express  stipulation,  that 
he  sells  only  his  own  interest,  unless  he  has  been  guilty  of  some 
misrepresentation  as  to  the  intent,  or  some  fraudulent  conceal- 
ment, he  may  recover  the  purchase-money. 

Lands  at  sheriff's  sale  are  frequently  sold  greatly  below  their 
value,  because  the  usual  understanding  is,  that  the  purchaser 
takes  his  chance  of  the  title.    An  inadequacy  of  price  is  no  rea- 
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8on  to  set  aside  a  sale  on  the  application  of  the  defendant  in  the 
ezecntion;  the  defect  of  title  is  no  reason  to  set  aside  on  the 
application  of  the  purchaaer.  I  speak  of  sales  fairly  made;  for 
fraud  will  affect  these,  as  it  will  all  other  sales.  Here  was  no 
fraud  in  the  sale.  Here  was  no  application  bj  the  purchaser  to 
set  it  aside,  the  first  court,  nor  the  second  court.  The  party 
buys,  and  gives  himself  no  further  trouble;  the  sheriff  makea 
out,  executes  and  acknowledges  the  deed,  and  tenders  it  to  him; 
and  when,  after  many  months,  he  is  called  on  for  payment,  ho 
suggests  a  defect  of  title,  while  if  he  had  accepted  the  deed, 
this  title  never  could  disturb  him.  Probst  was  liable  to  pay  on 
the  sale.  He  could  not  be  affected  by  subsequent  notice  of  a 
secret  trust.  The  same  protection  was  offered  to  him  as  if  ho 
then  had  paid  his  money  and  taken  the  deed.  In  this  case, 
Erans  held  the  legal  title;  and  the  legal  title  discharged  of  the 
trust  was  transferred  to  Probst.  But  if  he  had  likewise  a  ben* 
efidal  interest  to  recover  the  balance  of  the  money  he  had  paid 
on  Hendricks'  account,  the  court  properly  overruled  the  evi- 
dence, and  the  judgment  must  be  affirmed. 
Judgment  affirmed. 


Clow  v.  Woods. 

[ff  Snouar  k  Bawu.  STS.1 

HdBXOAOOE  cm  Osattmlb  BsTAnmro  Posassnoir.— Whsra  a  tanner,  to  seoiuw 
oertam  orediton,  gave  them  a  mortgage  of  the  bark,  tools,  hidea,  nsfiii* 
lahed  leather,  etc.,  in  hia  tan-yard,  with  a  proTiao  that  he  ahonld  remain 
m  poaaeasion  for  the  pnrpoae  of  working  np  and  finiahing  the  aame^  and 
in  aooordanoe  therewith  continaed  in  poaaeaaion,  without  any  aj^nbolical 
or  other  delivery  to  the  mort^^ageea,  and  without  recording  the  mortgage* 
it  waa  held  that  the  tranaaotion  waa  a  inndper  m  aa  againat  creditora. 

Tbbspass  against  the  defendant,  a  sheriff,  for  wrongfully 
seiziDg  and  selling  certain  goods  alleged  to  be  the  prop- 
erty of  the  plaintiffs.  The  case  was  stated  and  agreed  to  bo 
considered  in  the  .nature  of  a  special  verdict,  upon  which  judg- 
ment was  rendered  for  the  defendant,  and  was  substantially  aa 
follows:  On  September  19, 1815,  one  John  Hancock,  a  tanner, 
in  order  to  secure  the  plaintiffs  and  indemnify  them  against  any 
future  liability  on  certain  notes  drawn  and  indorsed  by  them 
for  his  accommodation,  gave  them  a  mortgage  upon  the  toola 
and  materials  in  his  tan-yard.  The  mortgage  set  out  in  full  the 
consideration  upon  which  and  the  purpose  for  which  it  was  exe- 
cuted, and  described  the  mortgaged  property  as  follows:  "  all 
those  goods  and  chattels  now  in  his  tan-yard  in  Liberty  street. 
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in  the  Northexn  Liberties  of  Pittsbnig,  to  wit:  all  the  bittk 
aad  tools  and  implements  of  trade  of  the  party  of  the  first  part, 
all  his  oalf-skins  in  bark»  and  all  his  sides  of  leather  in  bark» 
with  the  appurtenances/' 

It  contained  also  the  following  proriso:  ''Provided  always, 
and  upon  condition  that  the  party  of  the  first  part  shall,  as  it 
will  conduce  to  the  interests  of  all  parties,  have  the  right  and 
privilege  undisturbed  and  unmolested  of  remaining  in  posses- 
sion of  the  goods  and  chattels,  tools,  etc.,  in  his  tan-yard  afore- 
said, for  the  purpose  of  working,  tanning,  and  finishing  the 
same."  The  mortgage  was  not  recorded,  and  the  mortgagor 
remained  in  possession;  and  the  mortgagees  subsequently  be- 
came liable,  and  paid  the  notes  drawn  and  indorsed  by  them 
for  the  accommodation  of  the  mortgagor  as  above  stated.  Prior 
to  the  execution  of  the  mortgage,  Hancock,  the  mortgagor,  had 
been  in  partnership  with  one  George  Poe.  This  partnership 
having  been  dissolved  by  consent,  the  parties,  on  November  20, 
1815,  entered  into  an  amicable  suit  for  the  adjustment  of  their 
accounts.  Judgment  having  been  entered  in  such  suit  in  favor 
of  Poe,  afi.fa.  was  issued  tiiereon  March  22, 1816,  directed  to 
the  defendant  here,  who  levied  the  same  on  the  bark,  tools,  etc., 
in  Hancock's  tan-yard,  and  having  subsequently  sold  the  same 
for  more  than  enough  to  pay  off  the  mortgage,  refused,  on  re- 
quest, to  pay  any  part  of  the  money  to  the  plaintiffs,  but  paid 
the  same  to  Poe.  Poe  had  no  notice  of  the  mortgage  until  the 
levy  was  made,  and  the  defendant  received  notice  of  it  after  he 
had  arrived  on  the  prenuses,  and  was  about  to  make  the  levy. 

TFSUms,  for  the  plaintiffs. 

Baldwin,  for  the  defendant. 

Gmsov,  J.  The  statute  18  Elis.  does  not,  in  words,  declare 
a  conveyance  of  goods  fraudulent,  where  the  vendor  retains 
possession;  but,  in  general  terms,  renders  void  all  conveyances 
made  to  the  end,  purpose,  and  intent  of  defrauding  creditors. 
Hence  it  becomes  incumbent  on  the  courts  to  determine,  .from 
all  the  circumstances  of  the  case,  whether  the  conveyance  be  or 
be  not  made  with  a  fraudulent  intention;  and  in  judging  of 
that,  it  is  held  that  any  neglect  in  leaving  the  vendor  in  posses- 
sion is  fraudulent,  within  the  statute.  The  general  rule  is,  that 
the  possession  must  be  transferred  to  the  purchaser;  and  to 
this  I  propose  to  examine  such  exceptions  as  have  been  urged. 
It  has  been  said  the  rule  does  not  apply  to  conditional  sales; 
but  that  is  altogether  without  foundation,  for  neither  this  stat- 
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ute  nor  the  27  Eliz.,  c.  4,  which  proyide^  for  ihe  seouring  of 
puzohaserB,  makes  any  difference  between  absolute  and  condi- 
tional sales.  The  only  question  in  any  case  is,  whether  the  sale 
is  fraudulent;  and  if  it  be,  it  is  within  the  statute. 

Deliveiy  of  the  subject-matter  of  the  contract  is  as  requisite 
in  the  case  of  a  mortgage  of  goods,  as  it  is  in  the  case  of  an  ab- 
solute sale.  In  Byal  v.  Bowlea,  1  Yes.  869;  S.  0.,  1  Atk.  162, 
the  cases  on  the  point  are  ably  examined,  and  it  is  conclusiyely 
shown  to  be  immaterial  whether  the  sale  be  conditional  or  not. 
Again,  it  is  said  wherever,  by  the  terms  of  the  contract,  it  ap* 
pears  possession  was  not  intended  to  follow  immediately,  the 
case  is  not  within  the  purview  of  the  statute.  This,  I  appre- 
hend, must  be  taken  with  great  qualification.  The  contract  and 
the  evidence  of  it  are  secret  matters  between  the  parties  them- 
selves, and  can  afford  no  notice  to  creditors.  What  will  it  avail 
then  that  a  person  intending  to  cover  his  property  by  a  sham 
sale,  has  it  expressed  in  the  contract,  that  he  is  to  retain  indefi- 
nite possession  f  Such  a  conveyance  would  take  the  stamp  of 
dishonesiy  on  its  front.  I  take  it  to  be  necessary,  not  only  that 
retention  of  possession  be  part  of  the  contract,  but  that  it  also 
appear  to  be  for  a  purpose,  fair,  honest,  and  absolutely  neces- 
sary, or  at  least,  essentially  conducive  to  some  fair  object  the 
parties  had  in  view,  and  which  constituted  the  motive  for  en- 
tering into  the  contract.  It  is  necessary,  not  only  that  appear- 
ances should  agree  with  the  real  state  of  things,  but  also  that 
the  real  state  of  thiugs  should  be  honest,  and  consistent  with 
public  policy,  and  that  it  afford  Ho  unnecessary  facility  to  de- 
ception. 

In  Bticknd  v.  Boytton^  Free,  in  Oh.  285,  the  vendor  retained 
possession  of  the  goods  as  a  trustee  for  the  purchaser.  Those 
goods  were  shipped  for  the  East  India  market,  and  to  have 
taken  them  out  of  the  possession  of  the  vendor,  who  went  as 
supercargo,  would  have  tended  to  defeat  the  veiy  object  of  the 
mortgage,  which  included  the  produce  and  advantage  that 
might  be  made,  as  well  as  the  goods  themselves.  So  in  Cado* 
gan  v.  Kennel^  Oowp.  482,  the  object  of  the  contract  was  to 
create  a  trust,  fair  in  itself,  with  which  retention  of  the  posses- 
sion was  not  only  consistent,  but  absolutely  necessary  to  its 
performance.  A  settlement  of  personal  property  at  the  mar> 
ziage  of  the  owner  is  a  fair  transaction;  and  one  which  the  pol- 
icy of  the  law  does  not  require  to  be  deemed  fraudulent. 

All  the  late  cases  in  which  the  transfer  has  been  sustained, 
have  gone  on  the  ground  that  the  want  of  delivezy  was  abso* 
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lutely  necessazy  to  effect  some  fair  purpose  of  the  parties.  Bat 
I  take  it,  where  the  motive  of  the  sale  is  merely  security  to  the 
vendee,  and  the  owner  is  permitted  to  retain  all  the  visible 
marks  of  ownership,  for  no  other  reason  than  the  convenience 
of  the  parties,  the  contract  will  be  void,  although  the  reasons 
for  the  arrangement  be  inserted,  and  the  possession  be  consist- 
ent with  the  deed.  The  law  will  not  and  ought  not  to  permit 
the  owner  of  personal  property  to  create  an  interest  in  another, 
either  t>y  mortgage  or  absolute  sale,  and  still  continue  to  be  the 
ostensible  owner;  and  where  the  creating  of  such  an  interest  is 
the  sole  object,  the  conveyance  will  be  fraudulent,  whether  it 
contain  a  stipulation  for  retention  of  possession  or  not;  for  to 
indulge  the  motive  that  led  to  the  arrangement,  would  be 
against  true  policy.  Meggoi  v.  Iftib,  2  Ld.  Baym.  286,  is  a  case 
wholly  irreconcilable  with  principle,  and  I  apprehend  not  law. 
The  assignor  purchased  the  goods  with  money  borrowed  from 
his  landlord,  and  as  a  security  made  a  bill  of  sale  to  the  land- 
lord, but  retained  possession.  What  was  that  but  to  create  on 
personal  property  a  lien  existing  separately  from  the  possession, 
which  the  law  abhors?  Lord  Holt  went  upon  the  ground  that 
the  possession  was  according  to  the  terms  of  the  agreement, 
and  the  contract  fair;  and  so  indeed  it  was  as  between  the  par- 
ties, but  it  was  deceptive  as  to  the  public;  and  a  creditor  ought 
not  to  be  suffered  to  secure  himself  by  means  that  may  ulti- 
mately work  an  injury  to  third  persons.  The  object  of  the 
parties  might  have  been  attained  without  any,  at  least  with  less, 
risk  to  the  public,  by  the  landlord  himself  becoming  the  pur- 
chaser in  the  first  instance,  and  permitting  the  tenant  to  have 
the  use  of  the  property,  in  which  case  the  transaction  would 
have  been  a  safe  and  fair  one;  and  that  course  should  have 
been  pursued. 

In  Barrow  y.  PoxUm^  5  Johns.  258  [4  Am.  Dec.  854],  the 
judgment  of  the  court  may  have  been  right,  on  account  of  the 
fraud  actually  meditated  by  the  purchaser  from  the  person  who 
had  before  conveyed,  but  the  reason  given  for  the  decision  is 
an  unsound  one.  Where  the  only  object  is  to  create  a  lien, 
and  at  the  same  time  to  retain  possession,  no  matter  how 
m^torious  the  debt  may  be,  the  conveyance  will  be  fraudulent; 
and  this  was  afterward  so  decided  by  the  same  court,  in  Sturle^ 
vani  V.  Ballard,  9  Johns.  837  [6  Am.  Dec.  281].  Were  it  other- 
wise delivery  of  possession  would  not  be  requisite  in  any  case 
of  a  mortgage,  which  is  clearly  not  law.  Where  possession  has 
been  retained  without  any  stipulation  in  the  conveyance,  the 
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cases  have  uniformly  declared  that  to  be^  not  only  evidence  of 
fraud,  but  fraud  per  ae.  Such  a  case  is  not  inconsistent  with 
the  most  perfect  honesty;  yet  a  court  will  not  stop  to  inquire 
whether  there  be  actual  fraud  or  not;  the  law  will  impute  it  at 
all  events,  because  it  would  be  dangerous  to  the  public  to  eoun- 
toDanoe  such  a  transaction  under  any  circumstances.  The  par- 
ties will  not  be  suffered  to  unravel  it,  and  show  that  what 
seemed  fraudulent,  was  not  in  fact  so. 

Would  it  be  less  against  sound  policy  to  suffer  a  vendor  to 
remain  in  possession,  under  an  agreement  to  that  effect  ex- 
pressed in  the  conveyance,  and  thus  to  create  a  secret  incum- 
brance on  his  p6r80I^J  property,  when  to  the  world  he  appears 
to  be  the  absolute  owner,  and  gains  credit  as  such  f  The  infer- 
ence of  meditated  fraud  equally  arises  in  both  cases.  In  the 
first,  why  retain  possession  against  the  terms  of  your  own  agree- 
ment, and  thus  hold  out  to  the  world  the  appearance  of  a  state 
of  things  which  does  not  exist.  In  the  second,  why  sell  at  all, 
before  the  period  at  which  the  contract  is  to  be  carried  into 
effect?  The  inference  is  as  strong  in  the  one  case  as  in  the 
other,  that  no  consideration  passed;  that  the  transaction  was 
merely  colorable;  and  that  the  parties  intended  to  hold  the  sale 
in  reserve,  to  be  used  against  creditors  at  a  convenient  season. 
The  inclination  of  my  mind  is  to  give  the  statute  a  liberal,  per- 
haps an  enlarged  construction,  l^  putting  the  rule,  requiring  a 
change  of  possession,  on  grounds  of  public  policy,  and  confin- 
ing its  exceptions  to  those  cases  where,  from  the  very  nature  of 
the  transaction,  possession  either  could  not  be  delivered  at  all, 
or,  at  least,  without  defeating  faix  and  honest  objects,  intended 
to  be  effected  by,  and  which  constituted  the  motive  for  enter- 
ing into  the  contract.  Where  possession  has  been  withheld 
pursuant  to  the  terms  of  the  agreement,  some  good  reason  for 
the  arrangement,  beyond  the  convenience  of  the  parties, 
should  appear.  I  have  been  induced  to  consider  this  at  some 
length,  as  judging  from  our  reports,  it  is  in  some  measure  new 
in  this  state. 

To  come  however  to  the  case  before  us:  I  do  not  object  to 
the  transaction,  altogether  on  the  ground  of  the  possession  not 
having  been  immediately  delivered.  The  hides  being  in  the 
process  of  tanning,  could  not  be  removed  without  great  deter- 
ioration; and  until  finished,  were  unfit  for  market.  The  bark 
and  tools  were  necessary  to  complete  the  process;  and  I  think 
the  fair  construction  of  tiie  contract  is,  that  all  was  to  be  deliv- 
ered as  soon  as  the  leather  should  be  in  a  fit  state  to  be  sold. 
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Po8B688ioii  of  the  hides  in  the  vats,  to  enable  the  mortgagor  to 
complete  the  tanning,  would  haye  been  unavailing  withont  pos- 
session of  the  tan-yard  at  the  same  time,  which  was  not  intended 
to  be  indnded  in  tiie  mortgage.  If  the  case  stood  clear  of  objec- 
tion on  another  ground,  I  think  a  good  reason  might  be  assigned 
for  the  mortgagor  continuing  in  possession  as  the  agent  of  the 
mortgagee  I  can  see  no  objection  to  an  absolute  sale  of  an  arti- 
cle undeigoing  a  process  of  manufacture  to  be  delivered  when 
finished;  and  if  such  a  sale  would  be  good,  a  mortgage  under 
the  same  circumstances  would  also  be  good.  If,  however,  the 
intention  were  to  conceal  the  lien  thus  created,  and  the  trans- 
action were  industriously  kept  secret,  it  would  amount  to  actual 
fraud.  But  where,  from  the  nature  of  the  transaction,  posses- 
aion  cannot  be  given,  the  parties  ought  in  lieu,  to  do  everything 
in  their  power  to  secure  the  public  from  that  deception  which 
the  possession  of  the  property,  without  the  ownership,  always 
enables  a  person  to  practice. 

When  a  ship  at  sea  is  sold,  the  grand  bill  of  sale  is  delivered, 
and  that  divests  the  owner  of  his  last  badge  of  ownership;  and 
when  goods  are  too  bulky  to  admit  of  manual  possession,  the 
key  of  the  room  is  handed  over.  In  every  case  where  posses- 
sion is  not  given,  the  parties  must  leave  nothing  unperformed, 
within  the  compass  of  their  power,  to  secure  third  persons  from 
the  consequences  of  the  apparent  ownership  of  the  vendor; 
Here  the  defect  is,  that  the  articles  conveyed  are  not  described 
or  particularized,  either  in  a  schedule  or  in  the  body  of  the  in- 
strument. This  is  fatal*  In  a  case  of  this  kind,  tiie  slightest 
neglect  in  any  circumstance  the  nature  of  the  case  may  admit 
of  as  an  equivalent  for  actual  possession,  is  unpardonable. 
Where  there  is  to  be  delivery  at  the  time  of  the  sale,  a  schedule 
or  description  may  be  unnecessary,  for  it  could  not  afterwards 
be  alleged  that  an  interest  passed  in  anything  not  then  de- 
livered; but  where  the  goods  are  to  remain  with  the  vendor, 
and  nothing  in  particular  is  specified  as  the  subject  of  the  grant, 
there  is  imminent  danger  of  fraud.  The  vendor  continuing  to 
treat  the  property  as  his  own,  it  would  be  almost  impossible  fox 
a  third  person  to  show,  by  evidence  dehors  the  deed,  what  did 
or  what  did  not  pass.  What  was  to  prevent  the  plaintiffs  here 
from  covering  any  quantity  of  property  of  the  kind  expressed 
in  the  mortgage?  The  transaction  being  secret,  John  Hancock 
might  have  continued  to  carry  on  business,  and  purchase  hides, 
bark  and  tools  as  usual;  and  whether  he  should  be  able  to 
shelter  such  property  under  the  mortgage,  would  depend  on 
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the  secrecj  and  adroitness  with  which  the  matter  was  numaged. 
I  do  not  suppose  the  parties  had,  in  fact,  a  fraudulent  view; 
but  as  such  a  transaction  might  be  turned  to  a  dishonest  use, 
it  was  their  duty,  as  far  as  in  their  power,  to  secure  the  public 
against  it. 

In  WiU  y.  FrarMin,  1  Binn.  502  [2  Am.  Dec.  474],  a  schedule 
was  not  thought  necessary,  as  there  was  an  assignment  of  the 
whole  property;  but  there  was  an  intimation  that  where  only  a 
part  is  conveyed,  it  may  be  necessary,  and  the  want  of  it,  even 
in  case  of  a  general  assignment,  was  held  to  be  a  circumstance, 
though  not  conclusiye  evidence  of  fraud.  Here  the  assignment 
was  but  of  a  part.  Perhaps  a  more  satisfactory  reason  for  dis- 
pensing with  the  schedule,  in  WiU  v.  Frankiin,  than  that 
expressed  by  the  court,  is,  that  the  conveyance  was  made  with 
a  view  to  immediate  delivery,  which  was  prevented  by  acci- 
dental drenmstances.  Where  possession  is  to  follow  the  sale, 
there  can  be  no  danger  from  the  want  of  a  specification,  because 
from  the  nature  of  the  transaction,  the  parties  cannot  pretend 
with  success  that  anything  passed  that  was  not  actually  de- 
livered. But  there  would  be  great  danger  of  imposition  if  a 
contract  so  vague  as  the  present  should  be  held  available  when 
its  existence  was  a  secret  to  the  public,  and  there  was  no  act 
of  notoriety  to  be  performed  by  the  parties  to  mark  the  extent 
of  its  operation.  In  such  a  case,  a  single  circumstance  of  fraud 
should  be  considered  conclusive  evidence.  I  am  of  opinion, 
therefore,  the  judgment  should  be  affirmed. 

DuKOAN,  J.  The  case  stated  is  one  in  which  the  mortgage  is 
not  impeached  on  ground  of  actual  fraud.  If  it  were  so  im- 
peached the  common  law,  without  the  aid  of  statutes,  would 
reach  it  and  render  it  void. 

The  mortgage,  and  the  pledge  or  pawn  of  goods,  seems  gen- 
erally to  have  been  confounded  lately.  A  just  discrimination 
has  been  attended  to  and  explained.  The  pawn  or  pledge  is 
delivered  to  the  pawnee,  with  the  right  to  retain  it,  as  a  security 
for  his  debt.  The  legal  property  does  not  pass,  as  it  does  in 
the  case  of  a  mortgage,  with  condition  of  defeasance.  The 
general  ownership  remains  with  the  pawner,  and  only  a  special 
property  passes  to  the  pawnee:  Oortdyou  v.  Lansing,  2  Cai. 
Oas.  202;  Barrow  v.  Paxtan,  5  Johns.  258  [4  Am.  Dec.  854].  In 
some  cases  delivery  is  essential  to  a  pledge:  Pow.  on  Mort.  3, 
4.  A  mortgage  is  considered  as  an  immediate  disposition,  to 
take  effect  immediately  on  possession  in  contemplation,  of  law. 
In  a  mortgage  of  lands,  the  possession  usually  remains  with  the 
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mortgagor,  and  the  grantor  is  entitled  to  reoeiTe  the  rente  until 
the  grantee  is  entitled  to  demand  the  money;  but  not  so  of  per- 
sonal property. 

In  Byal  y.  Bowles,  1  Yes.  848;  1  Atk.  166,  though  it  was  a 
case  depending  on  the  bankrapt  laws,  and  does  not  decide  the 
general  question  at  common  law,  or  under  the  statute  of  Eliza- 
beth; yet  the  opinion  of  the  judges  have  a  direct  bearing  on 
the  question.  Burnet,  J.,  draws  the  true  distinction  between 
the  mortgage  of  goods  and  lands.  There  is  no  way  of  coming 
at  the  knowledge  of  who  is  the  owner  of  goods,  but  by  seeing 
in  whose  possession  they  are.  The  title  deeds  give  the  informa- 
tion as  to  lands.  Therefore,  in  equity,  a  first  mortgagee  will 
be  postponed,  if  he  neglects  to  take  them  into  his  possession. 
He  is  punished  for  this  as  a  fraud.  A  mortgage  is  an  imme- 
diate sale.  Although,  afterwards,  by  performing  the  conditions, 
under  the  indulgence  of  a  court  of  equity,  the  thing  may  be  re- 
deemed; yet,  till  the  performance,  the  conditional  vendee  is  the 
absolute  proprietor  thereof,  though  subject  to  be  divested  by 
peiformance.  There  is  a  difference  between  the  mortgage  of 
lands  and  the  pledge  of  goods.  The  mortgagee  has  an  ab* 
solute  interest  in  the  land,  whereas  the  pawnee  has  but  a  special 
property  to  detain  them  as  his  security. 

The  same  judge,  in  the  report  of  Atkyns,  is  stated  to  hare 
observed,  that  the  continuance  in  possession  of  the  goode 
mortgaged,  was  fraudulent  at  common  law,  and  void  by  the  stat- 
ute of  Elizabeth.  The  law,  as  laid  down  by  Chief  Justice  Parsons, 
is  in  conformity  to  this.  The  mortgage  of  a  chattel  is  a  pledge; 
that  to  such  pledge  a  delivery  of  the  chattel  is  necessaiy;  and 
that  every  such  mortgage,  where  the  parties  stand  in  the  rela- 
tion of  debtor  and  creditor,  unaccompanied  with  such  posses- 
sion as  the  subject-matter  is  capable  of,  is  fraudulent  and  void 
against  all  other  creditors,  whether  the  debts  were  contracted 
antecedently  or  subsequently  to  such  mortgage:  Portland  Bank 
V.  Slubbs,  6  Mass.  422  [4  Am.  Dec.  161];  JeweU  v.  Warren,  12  Id. 
800  [7  Am.  Dec.  74]. 

The  case  of  a  vessel  at  sea  mortgaged  is  the  strongest  evidence 
of  the  universality  of  this  rule.  A  bill  of  sale,  or  a  mortgage  of 
a  Tessel  at  sea,  is  valid,  provided  the  muniments  respecting  the 
title  are  delivered  up,  and  possession,  as  soon  as  it  can  be  con- 
Tenientiy  done,  taken  of  the  ship  on  her  return:  Morgan  v.  Bid* 
die,  1  Teates,  8.  In  the  case  of  a  ship  ai  sea  mortgaged,  there 
must  not  only  be  a  delivery  of  the  documents,  but  all  diligence 
must  be  used  to  take  actual  possession  on  her  arrival  in  port; 
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and  if  a  sale  were  made  abroad,  and  pofisesaion  delivered  with- 
out notice  of  such  mortgage,  the  sale  would  prevail:  6  Mass 
425.  A  previous  sale  of  a  ship  at  sea,  although  absolute  in  its 
terms,  is  not  complete  and  perfect  for  want  of  delivery  of  the 
vessel.  All  the  writers  on  this  subject  speak  of  a  subsequeut 
possession  within  a  reasonable  time  as  necessary  to  complete 
the  transfer,  at  least  with  respect  to  creditors.  Notice  alone 
would  protect  such  previous  transfer,  unaccompanied  with  pos- 
session: LambY.  Durante  12  Mass.  54.  Consider  this  on  the 
principle  of  a  conditional  assignment. 

An  absolute  unconditional  assignment  of  goods  without  de- 
livery is  fraud;  but  where  the  possession  is  consistent  with  any 
condition  or  trust  expressed  in  the  assignment,  it  would  not  be 
so  considered:  8  Wils.;  Bac.  Ab.  812,  where  all  the  cases  are 
collected.  So,  in  this  court,  this  was  a  principle  recognized  in 
Dawes  v.  Cope^  4  Binn.  258,  and  in  the  supreme  court  of  the 
United  States,  EamiUon  v.  RusseU^  1  Cranch,  802;  and  the 
United  States  v.  Hove,  8  Id.  73;  and  in  New  York,  5  Johns.  258 
[Bartow  v.  Faxton,  4  Am.  Dec.  854.]  But  in  Slurtevani  v.  Bal- 
lard, 9  Johns.  337  [6  Am.  Dec.  281],  this  principle  is  thus  ex- 
plained and  restrained.  Where,  by  the  bill  of  sale,  a  part  of 
the  consideration  was,  that  the  goods  being  the  tools  of  trade  of 
the  vendor,  should  be  used  and  occupied  by  him  for  the  space 
of  three  months,  this  assignment  was  held  void  against  a  sub- 
sequent creditor.  A  voluntary  sale  of  chattels,  with  an  agree- 
ment contained  in  the  deed  or  act  of  it,  that  the  vendor  may 
keep  possession,  is,  except  in  special  cases  and  for  special  rea- 
sons, to  be  shown  and  approved  of  by  the  court,  fraudulent  and 
Toid  against  creditors;  and  Chief  Justice  Kent  there  states  that 
there  is  no  case  which  sanctions  such  a  sale,  unless  there  ap- 
pear reasons  for  withholding  the  possession,  and  the  law  in 
«veiy  period  has  spoken  an  uniform  language,  and  has  looked 
iirith  great  jealousy  on  a  sale  or  appropriation  of  goods  without 
pftrt-iTig  with  the  possession,  because  it  forms  so  easy  and  fruit- 
ful a  source  of  deception. 

This  was  an  immediate  appropriation  of  the  property  to  take 
effect  immediately,  and  not  at  a  future  day.  There  could  have 
been  an  actual  delivery  of  the  tools  and  bark.  There  could 
have  been  a  symbolical  delivery.  The  vats,  with  their  contents, 
might  have  been  so  delivered;  for  the  property  of  bulky  articles 
in  a  warehouse  may  be  delivered  by  the  delivery  of  the  key 
which  opens  it,  and  which  is  the  only  deliveiy  they  are  capable 
of.    Here  it  is  contended,  that  as  well  by  express  covenant  as 
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hj  the  nature  of  the  tranaaetion,  the  possession  was  to  remain 
in  the  mortgagor;  that  the  wet  hides  ooold  not  be  removed  with- 
out injmy;  besides,  in  order  to  render  them  an  adequate  seenr- 
itjy  thej  were  to  be  brought  into  lather.  But  here  all  means 
were  not  used  to  transfer  the  thing  which  the  droumstanoes 
admitted  of;  there  was  neither  actual  nor  sTmbolical  deliveiy; 
neither  inyentoiy  nor  yaluation. 

There  is  another  class  of  postponed  deliyery,  not  partakingof 
fraud,  where  the  parties  do  not  stand,  antecedent  to  the  con- 
veyance, in  the  relation  of  debtor  and  creditor,  as  Bwcknal  y. 
Bau9km,  Free,  in  Ch.  286;  Oole  ▼.  Daviea,  1  Ld.  Baym.  724; 
Waters  t.  MoCkUan,  1  DaU.  208.  Marriage  settlements  form 
likewise  another  exception,  as  Cadogan  y.  Kennel,  Cowp.  432, 
for  there  the  possession  of  the  wife  was  the  possession  of  the 
trustee;  part  of  the  trust  and  the  essential  object  of  the  settle- 
ment. It  was  not  necessary  here  that  there  should  have  been 
an  actual  removal  of  the  wet  hides.  The  articles  could  not  have 
been  removed  without  considerable  expense  and  loss.  But  still 
there  should  have  been  such  delivery  and  possession,  as  the 
thing  was  capable  of;  and  this  may  be  compared  to  the  sale  of 
a  brick-kiln,  where  there  could  not  be  a  removal  without  ex- 
pense and  loss,  and  where  it  is  not  usual  to  remove  and  put 
them  in  a  warehouse  for  sale.  But  in  that  case  it  has  been  de- 
termined by  the  supreme  court  of  Massachusetts,  that  there 
must  be  a  delivery  and  possession,  so  far  as  the  matter  was 
callable  of:  Allen  v.  Smiih,  10  Mass.  808.  It  is  not  an  unimpor- 
tant consideration  with  me,  that  this  was  a  disposition  of  all  his 
stock  in  trade,  disabling  him  to  pay  any  debts  he  might  after^ 
ward  eontrsct,  on  the  faith  of  his  notorious  possession  and 
ownership;  nor  can  I  see  any  disposition  of  property  which,  in 
its  consequences,  would  tend  more  to  produce  fraud,  than  such 
a  mortgage,  uDaccompanied  by  schedule  or  valuation,  and  in- 
capable of  being  ascertained  from  anything,  contained  in  the 
instrument,  either  as  to  quantity  or  value;  and  I  must  confess, 
that  the  want  of  inventory  or  valuation  in  an  assignment  to  a 
particular  creditor  of  part  of  a  debtor's  property  has  made  a 
deep  impression  on  my  mind.  The  continuance  in  possession, 
and  the  covenant  to  work  up  the  raw  material,  was  not  in  the 
nature  of  a  condition,  until  tiie  performance  of  which  the  mort- 
gagees were  not  entitled  to  possession,  but  a  personal  covenant 
that  he  would  work  up  the  raw  material.  It  was  not  condi- 
tional, to  take  effect  at  some  future  time,  but  a  personal 
covenant.  The  separation  of  the  title  and  possession  is  totally 
incompatible. 
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.  It  has  been  pressed  on  the  court  as  a  case  in  which  the 
mortgagor,  from  the  covenant  to  work  up  the  hides,  would  be 
considered  as  the  servant  of  the  mortgagees,  and  his  possession 
held  the  possession  of  the  mortgagees.  This  is  capable  of  a 
satisfactory  answer.  For  this  would  be  a  secret  trust,  contrary 
to  the  visible  ownership  and  possession.  The  debtor's  posses- 
sion as  to  all  the  world  is  the  same,  in  all  respects  as  before  the 
assignment.  There  cannot,  in  such  case,  be  a  concurrent  pos- 
session, it  must  be  exclusive,  or  it  would,  by  the  policy  of  the 
law,  be  deemed  colorable.  It  would  be  no  less  difficult  to  sup- 
port the  mortgage,  than  that  of  a  store  of  goods,  with  liberty  to 
the  mortgagee  to  continue  the  trade  and  sell  the  goods.  A 
difficulty  occurred  to  me,  whether  the  continuance  of  possession 
by  the  same  owner  was  merely  a  badge  of  fraud,  to  be  found  by 
a  jury;  or  whether  it  was  a  fraud  per  ae;  a  fraud  in  law  to  bo  de- 
termined by  the  court.  But  as  is  observed  by  Chief  Justice 
Harshall,  in  ffamiUon  v.  BuaseU,  1  Oranch,  816,  modem  decis- 
ions have  taken  this  question  upon  principle,  and  have  de- 
termined that  an  unconditional  sale,  where  the  possession  does 
not  accompany  and  follow  the  deed,  is,  with  respect  to  creditors, 
on  a  sound  contradiction  of  the  statute  of  Elizabeth,  a  fraud, 
and  should  be  so  determined  by  the  court.  The  distinction 
courts  have  taken  is,  between  a  deed  purporting  on  the  face  of 
it  to  be  an  absolute  deed^  so  that  the  separation  of  the  title  from 
the  possession  is  incompatible  with  the  deed  itself,  and  a  deed 
upon  conditions  which  does  not  entitle  the  vendee  to  possession. 
An  absolute  deed  without  the  possession  is,  in  point  of  law, 
fraudulent.  Such  a  deed  must  be  considered  with  intent  to  de- 
fraud creditors.  When  the  possession  is  inconsistent  with  the 
deed,  the  law  is  settied,  that  it  is  not  merely  evidence  to  be 
submitted  to  a  jury,  to  draw  a  conclusion  of  fraud  in  fact,  but 
it  is  a  fraud  in  itself,  to  be  determined  by  the  court.  It  would 
be  a  proof  of  great  improvidence  in  our  laws  if  a  mortgage  of 
goods  unaccompanied  by  possession  should  be  valid;  and  that 
in  the  case  of  lands,  where  possession  is  not,  as  in  chattels,  the 
legal  evidence  of  tiUe,  provision  should  be  made  that  unless  a 
mortgage  is  recorded  within  six  months  it  should  be  void.  In 
chattels,  possession  is  the  strongest  evidence  of  ownership. 
That  a  secret  mortgage  to  secure  a  creditor,  without  any  change 
of  possession,  the  debtor  in  the  daily  and  constant  occupation 
of  the  goods,  without  valuation,  or  inventory,  or  specification, 
accompanying  the  instrument,  should  be  viJid,  and  bind  the 
property  against  creditors,  or  sales  made  by  the  debtor  without 
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The  opinioii  czproMed  bj  Gibton,  J.,  tbat  the  inferenoa  of  fraud  aiinng 
from  •  rstentioii  of  pOMMiian  by  the  vtendor  after  a  iale  of  chatteli»  woold 
be  rebotted  where  the  artidee  oontneted  for  remained  in  the  handa  of  the 
manofactnrer  for  the  poipose  of  completing  them,  waa  aabaeqoently  declared 
by  him  to  be  unwound  in  PriteheU  v.  Jones,  4  Bawle^  265.  He  there  eaya. 
''It  certainly  aeemed  to  ua  in  Clowr,  Woods,  that  the  inoonTenience  of  remov. 
ing  an  article  oontraoted  for  in  the  handa  of  the  mannfactorer,  woold  eo  ao* 
ooont  for  retention  of  the  poaeeanon  for  a  period  aoffident  to  complete  the 
proceesy  aa  to  rebut  the  inference  of  fraod;  and  aa  that  case  ia  the  fiiat  of  the 
•oriea  in  oar  courts,  it  should  not  be  disturbed  but  on  grave  consideration. 
The  ground  on  which  the  cause  waa  decided  there,  howeyer,  is  not  the  one 
on  which  the  question  is  to  be  determined  here;  and  on  mature  reflection,  I 
am  oonvinced  that  it  was  unneceasaiily  and  improperly  conceded.  The  objec- 
tion to  the  title  lies  deeper,  perhapa,  than  even  the  l^gal  imputation  of  frud^ 
resting,  as  it  seems  to  do,  in  the  very  essence  of  the  contract^  which,  to  vest 
a  specific  property  in  the  subject  of  it»  must  be  a  contract  executed.  The 
distinction  between  a  sale  which  transfers  the  ownership^  and  an  agreement 
to  aell  and  deliver  at  a  day  certain,  which  givea  but  an  action  for  the  breach 
of  it»  is  a  broad  one  distinctly  understood,  and  practically  observed  in  the 
eonent  transaction  of  business."  It  was  accordingly  there  held  that  an 
agreement  to  sell  a  chattel  in  an  unfinished  state,  to  be  delivered  at  a  future 
time,  is  merely  an  executory  contract^  and  doea  not  pass  the  property  in  the 
ohatteL  This  construction  of  such  contracta  removes  them  entirely  from  the 
operation  of  the  rule  laid  down  in  the  principal  case  aa  to  the  implication  of 
fraud  arising  from  the  non-delivery  of  gooda  by  the  vendor.  See,  upon  the 
subject  of  sales  of  goods  to  be  manufaotured,  as  affBcted  by  the  statute  of 
frands,  the  note  to  Orookshank  v.  BurrtU,  ante,  187.  The  subject  of  retention 
of  possession  of  chattels  by  the  vendor,  aa  a  badge  of  fraud,  ia  discussed  in  the 
note  to  Sturtevant  v.  Battard,  6  Am.  ])e&  287.  An  excellent  article  upon  the 
same  subject  will  be  found  in  the  American  Law  Register  for  March,  1879^ 
where  C2otov.  Woode  ia  commented  on  aa  a  "leading case**  inthiabnuioh 
ef  the  law  in  Ftemsylvania. 


Thompson  v.  Morrow. 

[S  Bmmmun  k  Bawls,  SB0.] 

PlOTATB  BzAMiHATioir  TO  Bar  I>owxb.~A  wifc's  dowBT  is  not  barred  by  a 
conveyance  in  which  ahe  joina  with  her  husband,  unless  it  appears  that 
she  waa  privately  examined  by  the  officer  taking  her  acknowledgment 

DowxR  ur  AuKKXD  Lakds— How  AasioNXD. — In  sssigning  to  a  widow  her 
dower  in  lands  aliened  by  her  husband,  regard  must  be  had  to  the  value 
of  the  lands  at  the  time  of  the  assignment,  exdnsive  of  improvementa 
made  by  the  purohaaer. 

Wbit  of  dower.    The  opinion  states  the  case. 

Bt  Ooubt,  TELGHiaH,  0.  J.  The  record  in  this  case  presents 
two  biUs  of  exoeptionsy  taken  on  the  trial  of  this  cause,  in  the 
court  of  common  pleas  of  Alleghany  county.  It  is  an  action  of 
dower,  brought  by  Elisabeth  Thompson,  widow  of  Moses 
Thompson,  deceased.    1.  A  deed  from  the  said  Moses  Thomp- 
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Bon  and  Elizaboth^  liifl  wife  (the  plaintiff),  oonrejing  in  fee-sim- 
ple the  land  in  which  dower  is  now  demanded,  to  Robert  Hen- 
derson,  under  whom  the  defendant  claims,  having  been  given 
in  evidence  by  the  defendant,  the  court  were  of  opinion,  that  by 
virtue  of  this  deed,  the  plaintiff  was  barred  of  her  dower,  al* 
though  it  did  not  appear  that  she  was  privately  examined  by 
the  justice  of  the  peace  who  took  her  acknowledgment.  This 
point  having  been  decided  in  the  case  of  Kirk  v.  Dean,  2  Binn. 
841,  and  that  decision  recognized  by  this  court  in  several  sub- 
sequent cases,  it  is  unnecessaiy  at  present  to  say  anything 
more  than  that  we  consider  the  law  as  settied.  There  was 
error,  therefore,  in  the  decision  of  the  court  of  common  pleas. 

2.  After  the  conveyance  of  Moses  Thompson  to  Bobert  Hen- 
derson the  land  in  which  dower  is  claimed  (being  a  lot  of 
ground  in  the  city  of  Pittsbuig)  was  increased  in  value  by  the 
erection  of  buildings.  And  the  value  was,  besides,  greatly  in- 
creased by  the  growth  of  the  city,  and  other  causes,  distinct 
from  any  buildings  or  improvements  made  by  the  purchaser. 

The  court  of  common  pleas  were  of  opinion  that  in  assigning 
dower  to  the  plaintiff,  no  regard  was  to  be  had  to  the  gradual 
increase  of  value  from  causes  unconnected  with  improvements 
made  by  the  purchaser,  but  that  the  plaintiff  was  to  have  one 
third,  according  to  the  value  at  the  time  of  the  alienation  by 
Hoses  Thompson.  It  is  a  point  of  great  importance  to  widows, 
and  to  all  those  who  purchase  from  married  men  without  legal 
conveyances  from  their  wives.  We  have,  therefore,  had  it  twice 
argued,  in  order  that  we  might  avail  ourselves  of  the  industry 
and  talents  of  the  learned  counsel  on  both  sides.  Dower  is 
a  claim  founded  on  law,  and  favored  by  courts,  both  of  law  and 
equity.  It  is  a  right  flowing  from  marriage,  and  maniage  is  so 
highly  regarded  as  to  be  a  valuable  consideration  for  the  settie- 
ment  of  property  on  the  wife.  By  marriage,  the  husband 
acquires  an  absolute  right  in  his  wife's  personal  estate,  a  right 
to  the  possession  and  profits  of  her  real  estate  during  the  cov- 
erture, and  also  a  right  to  her  real  estate  during  his  life,  in  case 
he  survives  her,  provided  he  has  issue  by  her,  and  the  estate  be 
of  such  a  nature  that  the  issue  may,  by  possibility,  inherit  it. 
In  return  for  all  this  the  law  gives  to  the  wife,  in  case  she  sur- 
vives her  husband,  one  thivi  for  her  life,  of  aU  the  real  estate 
whereof  her  husband  was  seised  at  any  time  during  the  cover- 
ture, whether  she  have  issue  by  him  or  not,  provided  the  estate 
be  of  such  a  nature  that  any  issue  which  might  have  been  bom 
might,  by  possibility,  have  inherited  it. 
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The  right  of  dower  ib  inchoate  on  the  marriage,  bat  not  eon- 
Bommate  till  the  death  of  the  husband.  No  aot  of  the  husband 
can  lessen  or  defeat  it.  But,  during  the  marriage,  his  right  is 
absolute;  he  may  improye  the  estate,  or  sufiEer  it  to  lie  waste; 
erect  buildings  or  pull  them  down  at  his  pleasure.  All  that  the 
wife  can  claim,  where  the  husband  dies  seised,  is  one  third  of 
the  land  in  the  condition  in  which  it  is  found,  at  the  time  when 
her  title  is  thus  complete,  yiz.,  at  the  death  of  her  husband. 
But  if  after  her  title  Ie^  thus  complete,  and  before  assignment  of 
dower,  the  heir  erects  buildings,  or  makes  other  improTements, 
the  widow  shall  be  endowed  with  one  third  part  of  the  estate, 
according  to  its  ralue  at  the  time  dower  ia  assigned  to  her;  be- 
cause it  was  the  folly  of  the  heir  to  make  improyements  on  land 
which  he  knew  to  be  subject  to  dower:  Co.  Intt.  82  a,  sec.  86. 
The  law  is  different,  howeyer,  when  the  husband  aliens  the  land 
during  coyerture,  for  there  the  wife  shall  deriye  no  adyantage 
from  any  improyement  made  by  the  alienee.  There  is  no  injus- 
tice in  this,  for  if  the  husband  had  neyer  aliened,  he  might  not 
haye  made  these  improyements.  And  it  would  affect  the  pros- 
perity of  the  country,  by  discouraging  improyements  in  build- 
ing and  agriculture,  if  tiie  wife  were  to  be  endowed  of  one  third 
of  theyalue,  including  these  improyements.  This  I  take  to 
haye  been  the  main  reason  for  excluding  the  wife  from  any  part 
of  the  yalue  arising  from  improyements,  although  we  find  in  the 
old  books  another  reason  assigned;  that  is  to  say,  that  as  the 
tenant  in  dower  who  youches  the  heir  on  the  warranty  of  his 
ancestor,  must  reooyer  of  the  heir,  according  to  the  yalue  of  the 
land,  at  the  time  of  the  alienation,  it  would  be  unreasonable 
that  the  widow  should  recoyer  of  the  tenant  according  to  any 
other  yalue. 

So  far  as  concerns  improyements  made  by  the  alienee,  it  is 
agreed  that  the  tenant  shall  be  protected  from  this  hardship;  but 
as  to  any  yalue  which  may  chance  to  arise  from  the  gradually  in- 
creasing prosperity  of  the  country,  and  not  from  the  labor  and 
money  of  the  alienee,  it  would  be  hard,  indeed,  upon  the  widow 
if  she  were  precluded  from  taking  her  share  of  it.  She  runs  the 
risk  of  any  deterioration  of  the  estate  which  may  arise  either  from 
public  misfortune  or  the  negligence,  or  eyen  the  yoluntary  act, 
of  the  alienee;  for  although  he  destroy  the  buildings  erected 
by  the  husband,  the  widow  has  no  remedy,  nor  can  she  recoyer 
any  more  than  one  third  of  the  land  as  she  finds  it  at  the  death 
of  her  husband:.  Perk.  sec.  829.  There  are  not  many  author- 
ities on  this  subject  to  be  found  in  the  English  books,  and  snob 
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fts  we  have  are  bottomed  on  dedsiozis  said  to  be  reported  in  the 
year  books.  Mr.  Hargrare  in  his  note  on  Oo.  litt.  32  a,  seb. 
86.  cites  1  Hen.  Y.,  11;  17  Edw.  in.,  17;  Hen.  III..  Dower. 
192;  81  Ed.  I..  Vouch..  288:  '*  If  the  feoffee  improve  by  bnild- 
ings,  yet  dower  shall  be.  as  it  was  in  the  seisin  of  the  husband, 
for  the  heir  is  not  bound  to  warrant,  except  according  to  the 
Talue  as  it  was  at  the  time  of  the  feoffment;  and  so  the  wife 
would  recoYcr  more  against  the  feoffee  than  he  would  reooTer 
in  Yalue.  which  is  not  reasonable."  It  is  to  be  remarked  that 
the  decision  in  the  cases  here  cited  was  upon  improyements 
by  buildings  erected  by  the  feoffees;  the  decision,  therefore, 
was  clearly  right,  although  a  better  reason  might,  perhaps,  be 
giren  than  that  which  is  said  to  be  assigned  for  it  in  the  year 
books. 

In  Jenk.  Oent.  84.  86.  case  68.  in  which  the  year  book  47 
Edw.  m..  22.  is  cited,  we  haye  the  law  laid  down  as  follows* 
*'  On  Toucher,  if  special  matter  be  showed  by  the  Touchee.  viz.. 
that  the  land  at  the  time  of  the  iooSment  was  worth  only  one* 
hundred  pounds,  and  now.  at  the  time  of  the  voucher,  is  worth 
two  hundred  pounds,  by  the  industry  of  the  feoffee,  the  tenant 
shall  recover  only  the  value  as  it  was  at  the  time  of  sale;  for. 
if  the  act  of  the  feoffee  has  meliorated  the  land,  this  shall  not 
prejudice  the  feoffer  in  his  warranty.''  Here  is  satisfactory 
reasoning,  indeed.  The  warrantee  shall  not.  by  any  acts  of  his 
own,  increase  the  responsibility  of  the  warrantor,  for  that 
would,  in  effect,  be  to  alter  the  contract  of  warranty.  But 
even  granting  that  the  tenant,  who  vouches  the  heir,  can 
recover  from  him  only  according  to  the  value  at  the  time  of  the 
alienation,  this  being  the  true  construction  of  the  warranty,  the 
wife  of  the  feoffer,  who  is  no  party  to  the  warranty,  ought  not 
to  be  injured  by  it.  So  far  as  her  rights  are  concerned,  she 
ought  not  to  be  affected  but  by  those  reasons  of  policy  and 
justice  which  apply  to  her  case,  reasons  which  extend  only  to 
improvements  made  by  the  feoffee. 

As  the  year  books  are  principally  relied  on  by  those  who 
contend  that  the  widow  is  to  recover  according  to  the 
precise  value  at  the  time  of  the  alienation,  I  endeavored 
to  trace  the  subject  through  those  books,  but  met  with 
great  difficulty,  from  the  imperfection  of  the  printed  edi- 
tions. I  believe  I  have  seen  allx  which  have  ever  been 
printed,  but  it  appears  by  a  report  of  a  committee  of  the 
British  house  of  commons,  appointed  for  the  purpose  of  in- 
quiring into  the  state  of  the  public  records,  in  the  year  1800. 
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that  although  there  are  year  books  from  the  reign  of  Edward  I. 
(inclusive)  to  the  first  of  Henry  VJXl.,  yet  in  the  printed  edi- 
tions, there  are  the  following  chasms:  The  whole  reign  of 
Edward  I.  (except  some  short  notes  in  the  exchequer),  of  the 
reign  of  Edward  HI.,  ann.  11  to  16,  ann.  19,  20,  and  81  to  87; 
whole  reign  of  Bichaid  11.;  of  Henry  Y.,  ann.  8,  4  and  6;  of 
Henry  YII.,  ann.  17, 18, 19.  And  it  appears  from  the  same 
report  that,  in  some  instances,  the  manuscripts  contain  differ- 
ent reports  of  the  same  cases.  It  is  to  be  remarked  in  general 
of  such  reports  as  we  ha^e  in  these  books,  that  they  are  often 
so  short  as  to  be  obscure  and  imsatisfactory.  With  respect  to 
dower,  however,  I  have  found  no  adjudged  cases  in  the  year 
books  confining  the  widow  to  the  value  at  the  time  of  the  alien- 
ation by  her  husband,  where  the  question  did  not  arise  on  im- 
provements made  after  the  alienation.  In  our  own  state,  it 
does  not  appear  that  the  point  now  in  question  has  been 
decided,  although  I  have  certainly  considered  the  general 
'understanding  to  be  that  the  widow  should  have  the  advantage 
of  aU  increase  of  value  not  arising  from  improvements  made 
after  the  alienation.  And  such  I  know  to  have  been  the  opin- 
ion of  my  deceased  colleagues.  Judges  Yeates  and  Bracken- 
bridge. 

As  to  the  case  of  Winder  v.  LUtLe^  1  Yeates,  164,  although  the 
point  on  which  the  court  decided  is  not  expressly  stated,  yet 
enough  appears  to  satisfy  me  that  it  was  a  question  on  im- 
provements. By  the  supreme  court  of  New  York,  justly  com- 
manding the  highest  respect,  the  law  has  been  held  differently. 
But  they  have  a  statute  of  their  own  by  which  this  matter  ia 
regulated.  It  is  true  that  court,  in  delivering  its  opinion,  did 
say  that  the  statute  made  no  change  in  the  common  law;  still,, 
however,  the  decision  was  upon  the  statute,  and,  therefore, 
what  was  said  of  the  common  law  ought  not  to  be  considered  aa 
more  than  a  dictum.  The  New  York  cases  on  this  subject  wiU 
be  found  in  2  Johns.  484;  11  Id.  510;  13  Id.  179.  In  Massa- 
chusetts the  supreme  court  have,  in  several  cases,  decided  that 
so  far  as  concerns  buildings  or  other  improvements,  the  widow 
shall  take  her  third  according  to  the  value^  exclusive  of  the  im» 
provements:  9  Mass.  218  [Caain  v.  Ware,  6  Am.  Dec.  66];  Id.  8; 
10  Id.  80;  18  Id.  227. 

But  as  to  increase  of  value  not  arising  from  improvements,, 
the  opinion  of  the  late  Chief  Justice  Parsons  may  be  collected 
from  what  fell  from  him  in  the  case  of  Oore  v.  Bratier,  8  Mass. 
644.    His  words  are  these:  '*  If  the  husband,  during  coverture^ 
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had  aliened  a  real  estate  in  a  conunercial  town,  and  at  his  death 
the  rente  are  trebled,  from  oauBes  onoonneoted  with  any  im* 
proYement  of  the  estate,  and  the  widow  should  then  sue  for  her 
dower,  perhaps  it  might  be  difficult  for  the  purchaser  to  main- 
tain that  one  ninth  only,  and  not  one  third,  should  be  assigned 
tu  her/'  I  am  not  aware  that  this  opinion  has  eyer  been  con- 
tradicted in  Massachusetts,  and  therefore  I  presume  that  the 
law  is  held  there  in  conformity  to  it.  Ha-ving  consideifed  aU  the 
authorities  which  bear  upon  this  question,  I  find  myself  at  lib* 
erty  to  decide,  according  to  what  appears  to  me  to  be  the  rea- 
son and  the  justice  of  the  case,  which  is,  that  the  widow  shall 
take  no  advantage  of  improvements  of  any  kind  made  by  the 
purchaser,  but  throwing  those  out  of  the  estimate,  she  shall  be 
endowed  according  to  the  value  at  the  time  her  dower  shall  be 
assigned  to  her.  The  judgment  is  therefore  reversed,  and  a 
venire  faciaa  de  now  awarded. 
Judgment  reversed  and  a  venire  facias  de  twvo  awarded. 


DowBE  nr  AusinD  Laitml— In  jSftirte  v.  Skbrfu^  6  Watl%  266^  where  in  as 
originml  aotiou  of  dower  the  juy  found  tbat  the  hnshend  did  not  die  seiied  of 
the  premiaoi,  and  alto  found  the  aonual  value  tbereof,  at  the  time  of  aliena* 
tion,  it  waa  held  that  the  latter  part  of  the  finding  waa  nirpliiaagey  and  thai 
upon  a  ukttfaaa9  hy  the  plaintiff,  demanding  leiain  of  dower,  ahe  might  re* 
cover  without  regard  to  such  finding;  and  the  court  aaid:  "  It  haa,  however, 
been  argued  that  the  judgment  upon  the  verdict  ought  to  be  conaidered  to  be 
for  one  third  part  of  tiie  land  according  to  the  value  of  it  at  the  time  of  alien- 
ation, and  that  the  Judgment  not  being  lo  recited  in  the  Mtre/ocuM,  the  plea 
of  nifi  till  record  ia  anatained.  Such,  it  ia  true,  would  appear  to  be  the  f onn 
in  which  Judgment  ia  given  in  auch  caae  in  the  atate  of  New  York,  when  th* 
jury  find  that  the  huaband  did  not  die  aeised.  And  thia  form  may  be  very 
proper  there,  becauae  it  aeema  to  be  letUed  in  that  atate  that  the  widow  ia 
not  entitled  to  the  benefit  of  any  inoreaae  or  riae  in  the  value  of  the  land  that 
may  have  taken  places  independent  of  the  improvementa  made  thereon,  from 
the  general  progreaaive  atate  of  the  improvement  in  the  aurrounding  country, 
frtmi  the  time  of  alienation  to  the  time  of  recovery.  But  in  thia  atate  it  waa 
held,  in  Tkof>^fHKm  v.  Morrow,  5  Serg.  ft  R.  289,  after  two  argumenta  by 
counael  and  great  deliberation  by  the  courts  that  ahe  waa  entitled,  in  the  caae 
of  land  alienated  by  her  huaband  during  the  marriage,  to  be  endowed  of  it 
according  to  the  value  at  the  time  of  awrigning  the  dower,  excluding  there- 
from merely  the  value  of  the  improvementa  made  by  the  purchaaer  and  ten- 
anta  anbaequently  to  the  alienation.  And  thia  haa  been  conaidered  the  aettled 
rule  on  the  anbject  ever  aince,  and  meeta  the  entire  approbation  of  the  court 
now,  aa  well  aa  in  time  paat" 

Story,  J.,  in  a  very  learned  opinion  upon  thia  aubject,  in  PoweU  v.  Monmm 
ete.  Mann/aetwring  Co.,  8  liaaon,  874,  aaya:  "It  ia  a  great  conaolation 
to  me  to  find  my  own  vftwa  of  the  doctrine  aupported  by  the  high  au- 
thority of  Bir.  Chief  Juatice  Tilghman,  and  I  ahould  have  been  apared  eome 
reaeareh  if  hia  very  learned  Judgment  in  Thompton  v.  Morrow,  6  Serg.  k  B. 
289,  had  earlier  fallen  under  my  obaervation.    I  entirely  accede  to  the  gen- 
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eral  reasoning  by  which  ho  mpporto  his  opinion,  and  hAvo  nothing  to  add  to 
what  he  has  with  so  mnch  accnracy  and  deamess  oolleeted.  In  his  own 
language  I  can  state  that»  'with  respect  to  dower,  I  hxve  found  no  adjudged 
case  in  the  year  books,  confining  the  widow  to  the  valne  at  the  time  of  the 
alienation  by  her  husband,  where  the  question  did  not  arise  on  improyements 
made  after  the  aUenation;  and  that  having  considered  all  the  authorities 
which  bear  upon  the  question,  I  find  myself  at  liberty  to  decide  according  to 
what  appears  to  me  to  be  the  reason  and  the  justice  of  the  case*  whi(^  is 
that  the  widow  shall  take  no  advantage  of  the  improvements  of  any  kind 
made  by  the  purchaser,  but  throwing  those  out  of  the  estimate,  she  shall  be 
endowed  according  to  the  value  at  the  time  her  dower  shall  be  assigned  to 
her.'  This  doctrine  appears  to  me  to  stand  upon  solid  prindplesy  and  the  gen- 
eral analogies  of  the  law.** 

Chancellor  Kent  also  speaks  with  marked  approbation  of  the  opinion  pro- 
nounced by  Chief  Justice  Tilghman  in  this  case,  4  Kent  Com.  67i  and  gives 
his  unqualified  indorsement  to  the  doctrine  here  laid  down:  4  Kent's  Com. 
68,  note.  Indeed,  this  may  well  be  termed  the  leading  American  case  on 
this  subject^  as  it  was  the  first  in  which  this  question  came  directly  before 
the  court  for  adjudication,  althon^^  the  doctrine  was  incidentally  discussed, 
and  a  similar  conclusion  arrived  at  by  Chief  Justice  Parsons  in  Gon  t. 
BrasBier,  3  Mass.  523,  544  [3  Am.  Dec  182].  The  law  is  now  established 
upon  this  point  in  confoimity  with  the  rule  adopted  in  this  case,  in  a  major- 
ity  of  the  states  in  which  the  question  has  arisen:  2  Scribner  on  Dower,  589, 
and  cases  there  cited.  In  England,  however,  the  widow's  dower  in  aliened 
lands  is  assigned  with  reference  to  the  value  at  the  time  of  assignment,  and 
she  is  entitled  to  the  benefit  of  improvements  made  by  the  purchaser  as  well 
as  of  increase  of  value  arising  from  extrinsic  causes.  No  distinction  is  made 
in  this  respect  between  lands  in  the  hands  of  a  purchaser  and  those  which 
descend  to  the  heir  snbject  to  dower:  Doe  t.  OwkmeU,  1  Q.  B.  682;  &  C, 
41  Eng.  C.  L.  728. 

AcKKowLSDOXXNT  BT  TtMM  CovxBT.— In  MUkr  V.  Weahoorik,  82  Pk. 
Stb  285,  the  principal  case  is  cited  in  support  of  the  doctrine  that  the  certi- 
ficate of  an  acknowledgment  by  a  married  woman  is  conclusive  as  to  the  facts 
therein  stated.  Upon  this  point  see  note  to  Smith  v.  Ward^  1  Am*  Deo.  8L 
And  generally  as  to  aeknowledgmenta  by /ernes  covert,  see  Fsftster  v.  ffaH  I 
Am.  De&  87<K 


Jones  v.  Hughes. 

[B  SBMiajji*  ii  BAwxJ^  an.] 

LLiBUJiT  ov  MAOuntATB  lOB  Illioal  AcT.—Where  a  magistrate,  acting 
as  such,  has  general  jurisdiction  of  the  subject-matter,  but  mistakes  the 
law,  he  cannot  be  sued  for  an  illegal  act  without  previous  notice  under 
the  statute.  Accordingly,  it  was  held  that  without  such  notice  a  magis- 
trate who  had  committed  a  person  for  traveling  on  Sunday  could  not  be 
sued,  though  the  commitment  was  unanthorised. 

OoKBTABLx's  LiABUJiT  zv  EzBOUTZNO  PBOGBBS.^An  acting  ooDstabla  sued 
jointly  with  the  magistrate  in  such  a  case  is  dbt  liable  if  he  has  punned 
his  warrant 

Ebbob  to  the  common  pleas  to  reverse  a  jadgment  of  nonsuit 
-entered  in  an  action  of  trespass  and  false  imprisonment  brought 
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bj  the  plaintiff  against  the  defendants.  The  facts  piOTed  were: 
Hughes,  one  of  the  defendants,  who  was  a  magistrate,  being  on 
his  way  to  meeting  on  Sunday,  observed  the  plaintiff  traveling 
on  horseback  on  a  journey  from  Canonsburg  to  Wheeling,  and 
ordered  him  taken  into  custody  for  a  breach  of  the  Sabbath.  The 
parties  having  arrived  at  a  house  a  short  distance  away,  Hughes 
vnx)te  out  a  commitment  and  delivered  it  to  Miller,  the  other 
defendant  (who  was  not  then  a  constable),  who  in  accordance 
with  the  command  of  the  warrant,  conveyed  the  plaintiff  to  jail. 
The  plaintiff's  name  was  not  inserted  in  the  warrant,  he  having 
refused  to  give  it.  Arriving  at  the  jail,  the  plaintiff  was  released 
upon  advice  procured  from  counsel.  The  defendants  contended 
that  the  action  could  not  be  maintained  because  no  notice  had 
been  given  to  the  magistrate,  as  required  by  the  act  of  March 
21, 1772.  The  court  reserved  the  point  for  further  considera- 
tion, and  charged  the  jury  that  the  airest  was  illegal.  The  jury 
thereupon  returned  a  verdict  for  the  plaintiff  for  one  hundred 
dollars  damages.  The  court  subsequently  decided  that  notice 
was  indispensable,  and  ordered  a  nonsuit  to  be  entered. 

WUhifiB,  for  the  plaintiff  in  error,  contended  that  notice  was 
not  necessary,  because  traveling  on  Sunday  not  being  a  crime, 
the  defendant,  Hughes,  in  making  out  the  warrant  and  directing 
its  execution,  was  not  in  the  exercise  of  his  office,  but  was  act- 
ing entirely  beyond  the  pale  of  the  law,  and  cited  IBicheU  v. 
CowgiU,  4  Binn.  20. 

OampbeU,  for  the  defendants  in  error. 

By  Court,  Gibson,  J.  The  English  statutes  for  the  protection 
of  officers  of  justice,  being  remedial,  hare  always  been  liberally 
construed  in  favor  of  the  object  which  induced  their  enact- 
ment; and  our  act  of  assembly,  which  is  entirely  analogous, 
has,  as  far  as  we  have  gone,  with  the  exception  of  a  trifling  re- 
laxation as  to  the  form  of  the  notice,  received  the  same  con- 
Btmction.  In  Prior  v.  Craig,  5  Serg.  &  B.  44,  where  the  suit 
against  the  magistrate  was  instituted  before  a  justice  of  the 
peace,  it  was  held,  that  notice  was  necessary  by  the  equity  of 
the  act,  although  the  letter  of  its  provisions  was  applicable  only 
to  causes  in  court  It  may  be  laid  down  as  a  general  rule,  that 
wherever  the  officer  has  acted  honestly,  although  mistakingly; 
where  he  supposed  he  was  in  the  execution  of  his  duty,  al- 
though he  had  no  authority  to  act;  he  is  entitled  to  the  protec- 
tion of  the  act  of  the  assembly.  But  the  cause  of  action  must 
be  a  vrrong  suffered  from  an  act  done  by  the  justice  **  in  the 
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«xeotition  of  his  office/'  and  hence  an  aigament  that  there 
being  no  law  which  either  makes  traveling  on  Sunday  an  ofTenae, 
or  gives  a  jnsiioe  of  the  peace  sununazy  jurisdiction  over  it, 
the  magistrate  could  not^  in  this  instance,  have  acted  in  the 
execution  of  his  office;  for  that  where  he  has  no  jurisdiction 
but  what  is  unlawfully  assumed,  his  acts  can  have  no  conneo- 
tion  with  his  official  duty. 

But  the  having  of  jurisdiction  is  not  the  criterion;  for  if  one 
magistrate  were  to  act  in  a  case  in  which  jurisdiction  is  ex- 
pressly committed  to  two,  he  would  still  be  entitled  to  notice. 
Where,  indeed,  the  act  done  is  entirely  foreign  to  the  magis- 
trate's jurisdiction,  nothing  can  give  it  official  color;  but  where 
he  has  a  general  jurisdiction  over  the  subject-matter,  and  in- 
tended to  act  as  a  magistrate,  he  will  be  entitled  to  all  the 
benefit  which  the  act  of  assembly  secures  to  him  in  any  case. 
For  the  purpose  of  bailing  or  committing,  a  justice  has  general 
jurisdiction  over  eveiytbing  constitutiag  an  ofiense  against 
the  laws;  and  if,  in  an  honest  exercise  of  it,  he  judges  errone- 
ously of  the  legal  character  and  consequences  of  an  act  done, 
and  treats  as  an  offender  a  person  who  has  committed  no  crime, 
does  he  not  present  exactly  that  sort  of  case  for  which  the  legis- 
lature intended  to  provide?  For  if  the  justice  should  act 
within  the  limit  of  his  jurisdiction,  he  would  not  be  answerable 
for  mere  mistake  of  judgment  on  the  merits;  and  not  being  a 
wrong-doer,  his  conduct  would  caU  for  no  protection  from  this 
or  any  other  act  of  assembly. 

Now  what  was  there  in  this  case  but  a  misconception  of  the 
nature  and  character  of  the  act  of  traveling?  By  the  act  of 
twenty-second  April,  1794,  justices  of  the  peace  may  punish 
in  a  summary  manner  for  performing  *'  any  worldly  employ- 
ment or  business  whatsoever,  on  the  Lord's  day;"  and  although 
traveling  does  not,  in  a  legal  sense,  fall  within  the  description 
of  worldly  employment  or  business,  it  is  a  subject  on  which  a 
magistrate  might  readily  be  mistaken;  for  a  carrier  driving  his 
team  along  the  highway,  which  bears  a  striking  resemblance  to 
traveling,  would  be  in  the  exercise  of  his  vocation,  and  if,  on 
Sunday,  obnoxious  to  the  penalty  of  the  law.  Where,  how* 
ever,  ttie  magistrate  assumes  an  official  character  only  to  give 
color  to  the  act,  he  will  not  be  entitled  to  notice;  and  of  the 
state  of  the  fact,  if  it  be  doubtful,  the  jury  may  judge.  Here, 
however,  there  can  be  no  doubt  as  to  the  fact;  and  the  magis- 
trate was,  therefore,  protected  by  the  want  of  notice. 

Then  as  to  Miller,  the  other  defendant,  who  acted  as  consta* 
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ble  and»  as  stated  in  the  case,  strictlj  according  to  the  command 
of  the  warrant,  there  can  be  no  pretense,  let  the  defense  of  the 
magistrate  be  as  it  may,  that  the  soit  coold  be  sustained  against 
him.  Where  a  constable  has  pursued  his  warrant  he  can  be 
affected  with  want  of  jurisdiction  in  the  magistrate  only  where 
he  is  sued  alone;  having,  after  a  proper  demand,  refused  to 
furnish  a  copy  of  the  warrant  for  the  space  of  six  days;  but 
when,  as  in  this  case,  he  is  sued  jointly  with  the  magistrate, 
whether  after  demand  and  refusal  or  not,  he  will  be  protected, 
whether  the  verdict  be  against  or  in  favor  of  the  magistftte. 

In  the  court  below,  it  would  seem,  the  defense  of  both  was 
put  on  the  same  ground,  want  of  notice  to  the  magistrate;  but 
the  act  makes  a  plain  distinction  between  them,  as  to  the 
defense  they  may  respectively  make;  for  where  the  constable 
has  been  governed  by  the  mandate  of  his  warrant,  he  has  noth- 
ing to  do  with  the  magistrate  or  his  want  of  jurisdiction;  nor 
can  he  be  made  jointly  responsible  with  him,  unless  he  refuses 
to  show  his  warrant,  and  thus  by  his  own  act  puts  it  out  of  the 
plaintiff's  power  to  distinguish  between  them,  and  to  pursue 
the  magistrate  as  the  person  exclusively  liable.  But  although 
the  opinion  of  the  court  was,  on  the  merits  of  the  question,  sub- 
stantially right,  the  judgment  of  nonsuit,  which  could  be  ren- 
dered only  with  the  assent  of  the  plaintiff,  and  which,  from  any 
thing  that  appears,  was  adverse,  cannot  be  sustained;  for  the 
point  having  been  reserved,  the  proper  course  was  to  grant  a 
new  trial.  The  particular  kind  of  judgment  entered,  being 
therefore  wrong,  is  reversed^  to  enable  the  court  below  to  give 
the  defendants  the  benefits  of  the  act  of  assembly  on  another 
trial. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


In  CamnumweaUh  v.  Fraitejf,  S9  Pa.  St  268^  it  mm  held  that  the  role  hare 
laid  down  as  to  the  neoenity  of  giving  notioe  to  an  officer,  nnder  the  act  of 
1772,  before  bringing  snit  against  him  for  a  wrong  done  in  his  official  capacity, 
was  to  be  limited,  as  indicated  by  Gibson,  J.,  to  cases  where  the  officer  had 
''honestly  and  mistakingly  "  committed  an  injnzy  to  the  righta  of  another  in 
tbe  execntton  of  his  office^  and  did  not  apply  to  an  action  against  an  alderman 
upon  his  official  bond  for  not  paying  over  money  coming  into  his  hands  by 
virtoe  of  his  officsi  Tho  principles  of  law  applicable  to  the  sabject  of  judi- 
cial liability  are  evamined  in  the  note  to  T€Ue$  v.  Landngt  6  Am.  Deo,  S08| 
And  see  on  the  same  snbjeot  Ormmon  t.  Baipnond^  Id.  200l 
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Shaw  v.  Boyd. 

[S  Sbboasz  4  tLkWiMp  860.] 

PltOTmoH  HO  Bar  to  Bowxb. — ^A  female  infant  imntrumplatiTig  marriageb 
with  the  oantent  of  her  parent  and  goardiao,  gave  hand  to  release  her 
dower  in  the  lands  of  her  intended  hnsband,  npon  payment  of  a  certain 
earn  to  her  by  his  ezecutors  after  his  decease.  Upon  the  death  of  her 
husband  the  money  was  paid,  and  she^  being  still  an  in&nt,  released  her 
dower.  She  married  again,  and  her  second  husband  appropriated  the 
m<yey;  and  it  was  held  that  her  right  to  dower  was  not  barred  by  these 
facts,  and  that  she  could  bring  an  action  for  the  same  without  offering  to 
refund  the  money. 

Ebbob  to  the  common  pleas.  The  plaintiflfa,  Shaw  and  wife, 
brought  this  writ  of  dower  unde  nihil  habei,  to  reooTer  dower  in 
certain  lands  of  which  William  Boyd,  the  former  husband  of 
plaintiff's  wife,  died  seised.  The  defendant  pleaded  two  pleas: 
1.  That  Margaret  Shaw,  the  plaintiff,  prior  to  her  marriage 
wiih  William  Boyd,  and  in  contemplation  thereof,  with  the 
consent  of  her  suiriTing  parent  and  guardian,  gave  her  bond  to 
quitclaim  and  release  her  right  of  dower  in  any  lands  of  which 
her  intended  husband  should  be  seised  during  his  life,  in  con- 
sideration that  his  executors  or  administrators  should,  after  his 
decease,  pay  to  her  the  sum  of  fiye  hundred  dollars;  that  upon 
the  death  of  her  said  husband,  his  administrators  paid  her  the 
said  sum  of  five  hundred  dollars,  and  she  thereupon,  by  her 
deed,  released  and  quitclaimed  to  the  defendant  and  other 
heirs  and  representatives  of  the  said  William  Boyd,  her  dower 
in  all  lands  of  which  he  was  seised  during  coverture;  2.  That 
the  said  sum  of  five  hundred  dollars  was,  after  the  said  Mar- 
garet's intermarriage  with  the  plaintiff*,  Shaw,  appropriated  and 
applied  by  him  to  his  own  use.  The  plaintiffs  replied  to  the  first 
plea,  that  at  the  several  times  of  giving  the  bond,  receiving  thi» 
money,  and  executing  the  release  mentioned,  the  said  Margaret 
was  an  infant,  etc. ,  and  demurred  to  the  second  plea,  upon  which 
issue  was  joined.  The  defendant  demurred  to  the  replication 
to  the  first  plea,  upon  which  issue  was  also  joined.  There  vras 
judgment  for  the  defendant,  and  the  plaintiflb  brought  this 
writ  of  error. 

Lyon,  for  the  plaintiflb  in  error. 

OampbeU,  for  the  defendant  in  ettar. 

By  Court,  Qibson,  J.  There  is  no  doubt  that  in  England  an 
infant's  dower  may  be  barred  by  an  equitable  as  well  as  a  legal 
jointure,  even  though  the  settlement  be  of  a  personal  estate. 
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In  Drury  t.  The  Earl  of  BwMnghamMre  (usoaUy  dted  aa 
Drury  y.  Drury)^  6  Bro.  P.  0.  670,  a  ooyenant  to  settle  an  an^ 
nuity  was  held  to  be  a  bar,  altbongh  no  lands  were  oharged» 
but  the  court  set  apart  a  particular  portion  of  the  personal 
estate  as  the  fund  for  payment;  and  a  settlement  of  stock  and 
leasehold  estate  has  since  been  held  equivalent  to  a  jointnre: 
WiOUmB  T.  ChUiy,  3  Yes.  646.  The  fact  of  the/mttf  having  been 
an  infant  at  the  time  of  the  marriage,  is  altogether  inoperatlTe; 
for  a  jointure  derives  its  efficacy  as  a  bar,  not  from  any  sup- 
posed contract  or  assent  of  the  feme^  but  by  the  positive  provis- 
ions of  the  stat.  27  Hen.  VHI.,  c.  10,  s.  6,  which  makes  no 
distinction  as  to  age,  A  jointure  will,  therefore,  be  available 
in  the  case  of  an  infant,  wherever  it  would  be  so  in  the  case  of 
an  adult.  The  case  of  Drury  v.  Drury  seems  to  have  been 
misunderstood,  particularly  in  1  Powell  on  Oontraots,  63,  where 
it  is  said  that,  as  a  consequence  of  the  decision,  a  feme  infant 
may  waive  her  dower  by  an  agreement  entered  into  on  her  mar- 
riage; but  it  appears  that  both  Lord  Mansfield  and  Lord  Hard- 
wicke,  without  contradiction  in  this  particular  from  the  other 
judges,  who  coincided  in  the  scope  of  their  opinion,  entirely 
discarded  the  assent  of  the  wife  as  an  operative  circumstance, 
and  founded  themselves  on  a  jointure  being  a  bar  a  provisione 
viri,  and  not  ex  contractu  ;  and  subsequent  decisions  have  fuUy 
established  the  same  principle. 

But  the  note  appended  to  Caruihera  v.  Caruthers,  4  Bro.  Oh. 
606,  which  contains  the  first  report  of  Drury  v.  Drury  that  was 
published,  did  not  appear  till  a  short  time  alter  the  publication 
of  Ur.  Powell's  treaUse,  who  seems  to  have  been  inaccurately 
informed  of  the  grounds  of  the  decision.  Chancery  has,  how- 
ever, gone  beyond  the  statute.  That  a  settlement  of  a  trust 
estate  should  in  equity  be  considered  equally  as  beneficial  and 
certain  as  a  legal  estate,  or  that  a  covenant  to  settle  lands 
should  be  equivalent  to  an  agreement  executed,  was  to  be  ex- 
pected; but  that  a  settlement  of  personal  estate  should  be  held 
available,  when  the  statute  speaks  only  of  land,  is  evidence 
that  the  doctrine  holds,  not  by  force  of  the  statute,  but  an 
analogy  to  it.  Whether  such  a  settlement  would  be  a  bar  with 
us,  who  have  no  court  of  chancery,  I  pretend  not  to  decide, 
being  determined  to  say  nothing  in  prejudice  of  the  question 
whenever  it  shall  arise. 

It  would  at  present  be  unnecessary;  for  in  the  case  of  per- 
sonalty, the  analogy  must  hold  throughout;  and  as  the  feme 
must  have  a  freehold,  there  is  no  reason  to  say  a  gross  snm, 
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which  was  to  be  reoeiyed  as  a  consideration  for  having  executed 
a  bond,  shall  be  considered  as  a  provision  settled  on  the  feme, 
in  lien  of  dower.    But  there  was  in  fact  no  settlement  by  the 
hnsbandy  who  did  not  execute  any  agreement,  or  bind  himself 
or  his  representatiyes.    There  was  nothing  but  the  bond  of  the 
wife  conditioned  for  the  release  of  her  dower,  in  consideration 
of  fiye  hundred  dollars,  to  be  paid  by  the  husband's  executors; 
and  it  is  settled,  a  jointure  is  not  a  contract  by  the  wife  for  a 
provision,  but  an  actual  provision  by  the  husband.    What  is 
there,  then,  in  the  case,  but  a  naked  contract  by  an  infant  in 
expectation  of  marriage,  with  the  advice  and  consent  of  her 
parent  and  guardian,  which,  notwithstanding  the  opinion  that 
seems  to  have  been  entertained  in  Cannd  v.  Buckle,  2  P.  Wms. 
242,  and  in  Harvey  v.  AMey,  8  Atk.  616,  is  now  finally  settled 
to  be  altogether  insufficient  to  bind  her  real  estate,  except  per- 
haps in  favor  of  the  issue  where  they  are  purchasers,  and  which 
she  may,  at  the  death  of  her  husband,  if  she  has  then  come  of 
age,  confirm  or  avoid  at  her  election.    It  is  argued  that  the 
bond  operated  as  an  implied  covenant  of  the  husband;  but  I 
know  of  no  case  to  that  effect;  and  if  it  were  so,  an  agreement 
to  settle  an  annuity  might  be  implied  in  every  case,  and  thus 
the  infant's  naked  agreement  would  always  bind  her  indirectly. 
Then,  taking  the  contraot  to  have  been  voidable,  there  is,  on 
these  pleadings,  no  act  of  confirmation  by  the  feme  herself, 
who  was  still  an  infant  when  she  received  the  five  hundred  dol- 
lars.   The    question,  therefore,  is   whether   the  contract  has 
been  confirmed  by  her  present  husband,  since  her  marriage 
with  him.    The  matter  of  confirmation  contained  in  the  defend- 
ant's second  plea,  which  would  answer  an  allegation  of  infancy 
only  when  it  should  be  made,  and  which  was  doubtless  in- 
tended to  do  so  here,  was  pleaded  at  an  improper  time,  and 
should  have  been  reserved  for  the  rejoinder  to  the  plaintiffs 
replication,  before  which  the  ground  of  infancy  could  not  be 
disclosed.    The  demurrer,  therefore,  to  that  plea,  which  was 
an  answer  to  nothing  that  had  been  alleged  before  it  was 
pleaded,  but  which  was  meant  to  anticipate  something  expected 
to  be  alleged  afterwards,  might  be  sustained  at  all  events.    But 
I  choose  to  give  the  facts  alleged  their  full  operations;  and  I 
admit  that  confirmation  by  the  husband  would  bind  both  him 
and  his  vrife  during  the  coverture,  as  was  held  by  Lord  Hard- 
wieke  in  the  aforementioned  case  of  Harvey  v.  Ashley,  where 
the  husband,  having  made  a  jointure  during  the  coverture, 
is  voidable  at  the  election  of  the  feme,  died,  leaving  his 
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wife  an  infant,  who  mamed  again  without  haying  determined 
her  election,  and  the  second  husband  having  entered  on  the 
jointure  estate,  it  was  held  to  be  confirmation  as  to  both  dur- 
ing the  coverture.  The  second  husband,  therefore,  has  the 
.same  election,  as  far  as  his  own  interest  is  concerned,  as  the 
wife  would  have  had  if  she  remained  sole. 

« 

Here  the  ground  of  the  confirmation  is,  **  that  the  &ve  hun- 
dred dollars  so  as  aforesaid  receiyed  by  the  said  Margaret,  have, 
since  her  intermarriage  with  the  said  James,  been  applied  and 
appropriated  by  the  said  James  to  his  own  proper  use."  Then^^ 
giving  this  matter  its  utmost  effect,  it  is  clear  that  unless  he 
knew  the  five  hundred  dollars  were  the  identical  money  received 
as  the  consideration  of  the  bond,  and  intended,  when  he  used 
it,  to  ratify  the  contract,  nothing  of  which  is  stated,  the  act  of 
using  the  money  would  not  per  se  amount  to  a  determination  of 
his  election.  But  it  is  said  the  plaintiffs  cannot,  at  all  events, 
recover  in  this  suit  while  they  retain  the  money  received,  which 
should  have  been  refunded  or  tendered  before  the  action  -was 
commenced.  But  this  is  not  like  those  cases  where  chancery, 
which  can  prescribe  the  conditions  on  which  it  will  interfere, 
compels  the  plaintiff  to  do  equity  before  it  affords  him  relief. 
A  court  of  common  law  can  impose  no  conditions  on  a  party 
pursuing  a  legal  right,  and  here  the  plaintifEs  are  claiming 
nothing  from  the  chancery  powers  of  the  court,  but  stand  upon 
a  legal  title  sufficient  to  enable  them  to  recover.  I  grant  tiiat 
equity  vrill  sometimes,  on  matter  appearing  on  the  face  of  a 
contiaet,  relieve  against,  or  control,  a  legal  right  arising  from  a 
special  provision  of  the  contract  itself,  as  in  the  case  of  a  mort- 
gage, or  penalty,  or  a  right  of  entry  for  a  non-payment  of  rent; 
but  these  form  a  class  of  cases  depending  on  principles  very 
different  from  those  involved  in  the  case  before  us.  If  the  de- 
fendant has  a  right  to  have  the  money  refunded,  it  cannot  be 
enforced  in  this  action;  he  must  pursue  his  claim  in  the  usual 
way.  We  are  of  opinion  that  the  judgment  in  favor  of  the  de- 
fendant be  reversed,  and  that  judgment  be  entered  for  tht 
plaintiff. 

Judgment  reversed,  and  judgment  entered  for  the  plaintiff. 
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Decamp  t;.  Feat. 

TtMM  AB  BBmroB  OF  CoiriBAOT. — ^Where  time  ftdmiti  of  oompenntum,  m 
whore  money  is  not  paid  at  the  day  appointed,  it  is  not  of  the  ewenee 
of  the  oontractb 

Bmousiov  upov  Nov-PXBfOBMAXOB. — ^Where  money  is  not  paid  at  the  daj 
appointed,  by  a  pniehaaer  of  land,  and  he  thereapon  agrees  that  if  the 
whole  is  not  paid  by  a  certain  fatnre  day,  all  prior  payments  shall  be 
forfeited,  and  the  agreement  be  at  an  end,  the  vendor  is  not  at  liberty 
to  rescind  the  contract  upon  non-payment  at  such  fatnre  day. 

QwsonoN  TO  Tender. — ^Where  a  party  objects  to  a  tender,  on  the  gronnd 
that  it  is  not  made  in  lawful  money,  although  the  jury  may  be  satisfied 
that  his  real  motive  is  to  get  rid  of  the  contract,  they  are  not  at  liberty 
to  disregard  his  objection. 

OoiiDrnovAL  Damaoeb. — ^It  is  error  to  instmot  a  jniy  that  they  are  at 
liberty  to  find  conditional  damages,  sufficient  in  amount  to  enf ocoe  spe- 
cific execution  of  a  contract^  and  that  the  court  will  take  care  that  no 
improper  use  is  made  of  the  verdict 

Ebbob  to  the  common  pleas.  The  plaintiff  below  brought 
covenant  on  articles  of  agreement,  dated  August  17, 1815,  to 
convey  to  him  a  tract  of  land,  upon  the  payment  of  four 
thousand  dollars — ^fifty  dollars  on  making  the  agreement,  four 
hundred  and  fifty  dollars  on  September  16,  one  thousand  five 
hundred  dollars  on  April  1,  following;  the  remaining  two  thou- 
sand dollars  to  be  paid  in  installments,  secured  by  mortgage  or 
approved  security.  The  plaintiff  averred  full  performance  on 
his  part,  which  was  traversed  by  the  defendant.  The  evidence 
was,  that  the  payments  were  made  as  they  fell  due,  till  that 
which  was  to  be  made  on  April  1;  that  on  April  3  the  plaintiff 
tendered  six  hundred  dollars,  in  bank  bills,  but  the  defendant 
refused  to  take  it,  saying  that  it  was  not  the  kind  or  amount 
that  he  was  to  have,  because  he  expected  it  in  specie ;  that  the 
plaintiff  told  him  that  if  he  would  accept  it,  he  (the  plaintiff) 
would  agree  that  if  the  residue  of  the  one  thousand  Bre  hundred 
dollars  was  not  paid  on  April  6,  the  prior  payments  should  be 
forfeited,  and  the  contract  be  void,  and  the  defendant  then  ac- 
cepted the  six  hundred  dollars;  that  no  further  payment  was 
made  or  tendered  until  August  16,  following,  when  Uie  plaintiff 
tendered  the  defendant  nine  hundred  dollars,  in  bank  bills,  but 
the  defendant  objected  that  it  was  not  the  kind  of  money  he 
wanted,  that  it  was  not  ''dollars"  at  all,  etc.,  and  refused  to 
accept  it;  that  the  plaintiff,  at  the  same  time,  tendered  four 
bonds  for  the  residue,  to  which  the  defendant  objected,  because 
they  were  misspelled  and  interlined,  and  the  pla^intiff  then 
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offered  a  mortgage  on  iheland,  and  that  after  some  further  eon- 
yersation  the  parties  separated.  The  jury,  after  reoeiTing  the 
instruotions  of  the  court,  the  material  parts  of  which  appear 
from  the  opinion,  retomed  a  verdict  for  the  plaintiff;  assessing 
a  laige  sum  as  damages,  to  be  released  on  the  execution  of  the 
original  agreement  by  the  defendant,  whereupon  the  defendant 
brought  this  writ  of  error. 

OcuUer  and  Foster ^  for  the  plaintiff  in  error. 

Jktumder  and  Forward^  tot  the  defendant  in  error. 

By  Court,  Gibsoh,  J.  I  am  clear  that  it  was  not  in  the  power 
of  the  defendant  below  to  rescind  the  contract.  Where  time 
admits  of  a  compensation,  as  it  perhaps  always  does,  where  a 
lapse  of  it  arises  from  money  not  having  been  paid  at  a  particu- 
lar day,  is  never  an  essential  part  of  the  agreement.  Neither  do 
I  consider  that  the  subsequent  agreement,  by  which  the  parties 
stipuhited  that  if  the  whole  sum  should  not  be  paid  on  a  certain 
day,  the  payment  then  made  should  be  forfeited,  and  the  original 
bargain  be  at  an  end,  gave  the  defendant  any  additional  right 
to  rescind.  Vernon  v.  Stephens,  2  P.  Wms.  66,  comes  fully  up 
to  the  case  before  us,  and  there  the  subsequent  agreement  was 
not  only  positive  that  in  default  of  payment  by  a  particular  day 
the  articles  should  be  delivered  up,  but  the  parties  solemnly 
entered  into  an  order  of  the  court  to  enforce  performance  of  it; 
yet  the  chancellor,  on  the  ground  that  the  agreement  and  order 
were  in  the  nature  of  a  penalty,  and  intended  only  as  a  security 
for  payment  of  the  money,  relieved  against  them  on  payment 
of  principal,  interest  and  costs;  saying,  that  where  the  defend- 
ant has  received  that,  he  has  no  right  to  complain  of  having  suf- 
fered. 

It  is  precisely  on  the  same  principle  that  in  other  cases  chan- 
eery  relieves  against  the  exercise  of  a  legal  right,  expressly 
arising  out  of  a  contract,  as  in  the  case  of  a  mortgage;  or  a  right 
of  entey  for  a  forfeiture  incurred  by  non-performance  of  a  cove- 
nant  in  a  lease  to  pay  the  rent  at  a  particular  day;  or  against 
the  forfeiture  of  the  deposit  by  reason  of  non-payment  of  the 
purchase-money;  or  against  payment  of  a  higher  rate  of  interest, 
if  the  principal  be  not  paid  by  a  particular  day.  In  the  present 
case,  too,  was  felt  the  same  difficulty  in  raising  money  (at  least, 
such  as  the  defendant  would  accept),  arising  from  its  scarcity, 
and  the  extraordinary  pressure  of  the  times,  which  in  Verrum  v. 
Stephens,  entered  into  the  consideration  of  the  court.  The  con- 
tract, therefore,  continuing  to  exist,  the  principal  remaining  in« 
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quiiy  IB,  as  to  the  direction  of  the  court  on  the  subject  of  the 
tender  by  Feay.  The  juzy  were  charged  that  a  legal  tender 
could  be  made  only  in  coin;  but  that  if  good  bank  notes  were 
tendered,  and  not  objected  to,  and  especially  if  compliance  with 
the  contract  was  declined  (that  is,  as  I  understand  it,  ostensibly 
declined)  on  a  different  ground;  or  if  the  refusal  were  attended 
with  fraud,  such  tender  would  be  good  in  equity,  and  in  that  I 
entirely  concur.  But  eyidence  having  been  given  that  Decamp 
specifically  objected  to  the  tender  throughout,  because  it  was  in 
bank  notes  (and  the  fact  does  not  seem  to  have  been  disputed, 
although  there  was  reason  to  believe  his  object  was  to  get  rid  of 
the  contract),  the  jury  were  instructed  ''  that  the  great  question 
was,  whether  the  refusal  to  take  the  money  offered  arose  from  a 
determination  to  dissolve  the  contract  and  keep  the  money  re- 
ceived;" thus  plainly  intimating  that  if  the  real  motive  be  dif- 
ferent from  the  avowed  one,  and  if  the  party  has,  in  truth,  no 
objection  to  the  kind  of  money  tendered,  but  merely  uses  it  as 
a  pretext  for  objection,  vrith  a  view  of  getting  rid  of  the  bargain, 
it  is  in  fact  a  waiver,  though  he  may  expressly  declare  that  he 
waives  nothing;  and  in  that  I  can  by  no  means  concur. 

A  person  for  whose  benefit  anything  is  to  be  done,  may  if  he 
pleases,  dispense  with  any  part  of  it,  or  circumstance  in  the 
mode  of  performance;  and  where  he  is  present  to  receive  per- 
formance, whatever  is  not  exacted  is  considered  as  waived;  for 
if  objection  had  been  made  on  the  ground  of  those  matters  in 
which  the  proposed  performance  was  deficient,  these  might  have 
been  supplied  at  the  time,  and  therefore  you  shaU  not  surprise 
the  party  who  performed  the  act,  by  an  objection  to  the  mode 
of  performance,  after  his  vigilance  has  been  disarmed  by  an 
apparent  acquiescence  on  your  part,  for  that  would  be  a  fraud. 
This  is  the  reason  of  the  rule,  and  the  whole  extent  of  it;  for 
the  party  expressly  refuses  to  dispense  with  anything,  and  in- 
duces no  misapprehension  of  the  state  of  his  intention,  bis 
motives  for  doing  so,  or  the  object  he  expects  to  accompUsh  by 
it,  cannot  be  inquired  into;  nor  can  it  be  left  to  the  jaiy  to  pre- 
sume contraxy  to  the  truth  of  the  fact,  that  he  did  dispense  with 
anything. 

The  right  of  a  person  to  have  a  tender  of  imperfect  perform- 
ance  considered  as  valid,  arises  from  his  having  been,  by  the 
silence  of  the  opposite  party,  deceived  into  the  belief  that  noth- 
ing further  was  required;  but  where  there  is  no  allegation  of 
misapprehension,  by  what  right  can  the  person  making  the 
tender  enter  into  the  motion  of  a  party  actually  objecting,  and 
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say  your  didike  to  the  mode  of  performance  is  all  affectation; 
and  yon  are  therefore  bound  to  withdraw  your  objection  ?  To 
thiSy  no  matter  what  or  how  unconscionable  the  motive  may 
be,  he  might  openly  reply:  ''I  only  exercise  a  right  I  reserved 
by  the  contract,  and  although  your  notes  could  answer  my  ends 
as  well  as  specie,  yet  for  the  purpose  of  defeating  the  contract 
altogether,  I  require  payment  in  coin,  because  I  know  you  can- 
not procure  it/' 

The  question  then  being,  not  what  the  party  should  have  dis* 
pensed  with,  but  what  did  he  dispense  with,  his  right  to  object 
and  his  motive  for  ezercising  it  stand  on  very  different  ground; 
and  the  court  therefore  put  to  the  juiy  as  the  turning  point  of 
the  cause  what  ought  to  have  been  entirely  excluded  from  their 
consideration.  There  is  also  an  exception  to  that  part  of  the 
charge  respecting  damages,  in  which  the  jury  were  instructed 
that  they  might  find  such  a  sum  as  would  ensure  a  specific  exe- 
cution of  the  contract;  and  that  the  court  would  endeavor  on 
their  part  to  prevent  the  plaintiff  from  taking  any  improper  ad- 
vantage of  the  verdict.  If  the  jury  had  at  the  same  time  been 
instructed  to  find  the  damietges  conditionaUy,  they  themselves 
prescribing  the  terms  on  which  they  should  be  released,  aU 
would  have  been  well  enough;  for  with  us  this  mode  of  effect- 
ing an  equitable  object  is,  from  necessity,  frequently  resorted 
to.  But  the  terms  and  conditions  are  to  be  fixed  by  the  jury; 
for  if  damages  are  given  absolutely,  and  as  a  measured  com- 
pensation proportioned  to  the  extent  of  the  injury,  I  know  not 
how  the  court  can  say  they  were  given  conditionally,  and  on 
that  ground,  withhold  execution.  To  assess  damages  is  the 
exclusive  business  of  the  jury,  who,  if  they  assess  them  condi- 
tionally, should  also  render  their  verdict  conditionally;  for  it 
would  be  an  improper  delegation  of  power  to  authorize  the 
court  to  say  how  far,  on  what  terms,  compensation  was  made  for 
an  injuzy  suffered;  and  in  the  case  before  us,  the  charge  plainly 
pointed  at  a  discretion  to  be  reserved  to  the  court.  We  are, 
therefore,  of  opinion  that  the  judgment  be  reversed. 

Judgment  reversed,  and  a  venire  faciaa  de  novo  awarded. 

8MB0totoAM«Mv.  XyMA,7A]ii.  Dea  48i> 
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Hill  v.  Ely. 

[8  SamuuMt  k  Bawl^  88S.] 

Fabol  BvmjMCB  AjisoHRO  Indobsbkskt. — ^In  an  action  by  an  indonee 
against  the  indoEwr  of  a  note  in  blank,  parol  evidenoe  is  admiarible  to 
show  that  at  the  time  of  the  indorsement  the  indonee  agreed  that  he 
ironld  not  have  reootnae  upon  it  against  the  indorser;  and  that  the  note 
so  indorsed  was  delivered  upon  that  express  condition. 

Ebbob  to  the  district  court  of  the  city  and  county  of  Phila- 
delphia. The  original  action  was  brought  by  Ely  against  Hill 
upon  three  promissory  notes  drawn  by  one  Lamb  in  fayor  of 
Hill,  and  indorsed  by  the  latter  in  blank.  The  facts  appear 
from  the  opinion.  The  court  having  ]:ejected  certain  evidence 
offered  by  the  defendant,  the  plaintiff  had  judgment,  and  the 
defendant  brought  this  writ  of  error. 

Mahanq^  and  C.  </.  IngersoUy  for  the  plaintiff  in  error,  con- 
tended for  the  admissibility  of  the  evidence,  and  cited:  (ySara 
V.  HdU,  4  Dall.  341;  Baring  v.  Shippen,  2  Binn.  165;  Jackson  v. 
Bowen^  1  Cai.  859  [2  Am.  Dec.  193];  Mageehan  v.  Adams,  2 
Binn.  109;  Vrooman  v.  Phelps,  2  Johns.  177;  McFerran  v. 
Powers,  1  Serg.  &  B.  102;  BamdoUar  v.  Taie,  Id.  160;  Wallm-e 
V.  Baker,  1  Binn.  616;  Barker  v.  Prentiss,  6  Mass.  430;  Dinkle 
V.  Marshall,  3  Binn.  587;  Christ  v.  Difehbach,  1  Serg.  &  B.  464 
[7  Am.  Dec.  624];  Oxley  v.  Biddle,  2  Dall.  171;  Smith  v.  Barber, 
1  Boot,  270;  Peake's  Ev.  119;  Edme  v.  Karsper,  5  Binn.  469; 
Sugden,  140-150;  1  Madd.  204. 

Lowber  and  Chauncey,  confyra,  cited  Thompson  v.  Shepherd,  9 
Johns.  262;  Hoare  v.  Oraham,  8  Camp.  57. 

By  Court,  Duhoah,  J.  This  was  an  action  by  the  indorsee 
Elisha  Ely  against  William  Hill,  the  indorser  of  certain  promis- 
soiy  notes,  indorsed  in  blank.  The  indorser  offered  evidence  to 
show  the  nature  and  condition  of  the  indorsements;  this  was 
rejected.  The  eridence  offered  was  a  deposition,  containing  an 
account  of  the  origin  of  the  contract,  which  gave  rise  to  the  in- 
dorsements; the  condition  on  which  the  indorsed  notes  were 
delivered  to,  and  accepted  by,  the  indorsee.  This  deposition 
tended  to  prove,  that  Elisha  Ely,  agreed  to  receive  in  payment, 
the  notes  of  Jabez  Lamb,  for  the  coffee  sold  by  him  to  William 
Hill,  at  his  own  risk,  and  without  recourse.  This  was  the 
original  contract;  there  was  no  antecedent  debt. 

The  notes  of  Jabez  Lamb  were  drawn  in  &Tor  of  William 
Hill,  and  by  him  handed  to  Elisha  Ely,  without  indorsement. 
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EUflha  Ely  then  said,  "  Hill,  70a  must  indorse  these  notes/'  to 
to  which  Hill  replied,  ^  that  is  not  onr  understanding.  **  Elisha 
Ely  rejoined,  they  are  made  payable  to  yon;  how  will  yon  cou- 
vey  them  to  me?  Ton  must  indorse  them  in  order  that  I  may 
ooUeot  them.  William  Hill  then  said,  I  indorse  them,  but  re- 
member, I  am  not  to  be  held  responsible  for  the  payment  by 
this  indorsement;  and  Elisha  Ely  accepted  the  notes  on  that 
condition. 

This  was  not  an  indorsement  in  full,  and  it  did  not  transfer 
the  property  and  interest  in  the  notes  to  the  indorsee  without  a 
further  act.  It  gaTe  Elisha  Ely  the  power  of  constituting  him- 
self  assignee  of  the  beneficial  interests  by  filling  them  up  pay- 
able to  himself;  but  with  the  restriction,  that  it  was  not  so  to 
be  filled  up  as  to  render  William  Hill  liable.  The  argument 
has  taken  a  wide  range,  and  much  ingenuity  has  been  exercised 
in  an  endeavor  to  prove  that  the  evidence  was  intended  to  con- 
tradict a  written  negotiable  instrument,  and  therefore  not  ad- 
missible. There  cannot  be  a  different  rule  of  evidence  in  re- 
spect to  commercial  instruments,  from  that  which  prevails  in  all 
other  cases.  This  as  between  these  parties,  would  be  a  condi- 
tional delivery  by  indorsement  and  would  amount  to  a  restricted 
indorsement,  barely  authorizing  the  indorsee  to  recover  the 
money,  and  prohibiting  the  indorser  from  releasing  the  debt, 
precisely  operating  as  the  assignment  of  a  bond.  It  is  not  the 
case  of  a  note  negotiated  to  a  third  person  without  notice;  but 
between  the  original  parties  to  the  contract.  If  these  notes  had 
been  so  negotiated  by  Elisha  Ely,  William  Hill's  mouth  would 
be  stopped;  a  third  person  could  not  be  affected  by  a  latent 
agreement.  By  the  blank  indorsement,  the  authority  of  Elisha 
Ely  to  transfer,  could  never  have  been  questioned,  when  they 
came  into  the  hands  of  a  bona  fide  holder  without  notice. 

There  is  no  question  made  as  to  the  effect  of  this  evidence 
when  received,  but  the  question  raised  is,  as  to  the  medium  of 
proof.  Can  parol  evidence  be  given  to  restrain  the  effect  of 
these  blank  indorsements  by  proof  of  fraud  in  obtaining  them, 
or  proof  that  the  holder  of  them  was  by  this  very  suit  perverting 
them  to  purposes  not  intended,  but  directly  contnuy  to  the  in- 
tention of  the  parties  manifested  at  the  time  by  express  de- 
dazation,  or  by  proof  of  a  verbal  condition  annexed  to  them 
when  made,  and  at  the  moment  of  delivery.  Fraud  in  obtain^ 
ing  an  instrument  is  generally  the  subject  of  relief  in  equity, 
an  some  cases  it  is  a  bar  in  courts  of  common  law.  But  as  our 
courts  are  constituted  wherever  parol  or  extrinsic  evidence 
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would  be  received  in  eyidenoe  to  reaoh  a  fraud  in  chancery,  the 
same  evidence  would  be  received  in  oar  courts.  The  relief  in 
equity  is  not  professedly  on  the  ground  of  contradicting  the 
writing  by  parol  evidence,  but  in  letting  in  such  intrinsic  evi- 
dence to  raise  an  equity  dehors  the  instrument^  in  order  to  con- 
travene a  purpose  whidi  no  law  can,  or  ought  to  protect,  and  it 
is  on  this  principle  the  courts  in  this  state  have  acted,  from 
Hurst  V.  Kirkbride^  in  1773,  cited  in  1  Binn.  616,  down  to 
Christ  V.  Difenbach,  in  1816, 1  Serg.  <b  B.  464  [7  Am.  Dec.  624]. 

Oases  of  trust  to  prevent  frauds  and  correct  mistakes  are 
among  the  first  objects  of  equiiy  jurisdiction;  and  to  accomplish 
this  parol  evidence  is  admitted;  for  in  no  other  way  can  it  be 
accomplished.  To  attain  this  great  object  of  distributive  jus> 
tice,  the  same  course  has  been  pursued  in  our  courts,  proceed* 
ing  in  a  different  course,  but  terminating  in  the  same  point. 
Established  as  this  course  is  by  a  consistent  and  uniform  series 
of  decisions  for  nearly  half  a  century,  sanctioned  as  it  stands 
by  names  of  the  highest  authority,  whatever  may  be  now  the 
difference  of  opinion  as  to  the  propriety  of  some  of  the  declara- 
tions, in  the  full  extent  it  is  laid  down  in  some  of  the  cases, 
going  perhaps  further  than  the  practice  in  the  courts  of  law  and 
equity  elsewhere,  it  would  destroy  all  certainty  in  the  law  it- 
self, all  security  in  judicial  decisions,  now  to  overthrow  all  thia 
body  of  authority. 

The  evidence  offered  went  to  prove  a  direct  fraud,  in  obtain- 
ing the  indorsements,  or  their  perversion  to  a  purpose  never  in- 
tended; a  fraudulent  purpose.  The  contract  was  for  the  notes 
of  Jabez  Lamb,  without  the  responsibility  of  William  Hill. 
How  were  they  obtained?  By  the  declarations  of  Elisha  Ely 
that  they  were  only  to  be  made  to  enable  him  to  collect  the 
money.  You  must  indorse  them,  says  the  indorsee,  to  enable 
me  to  collect.  But,  said  the  indorser,  I  do  indorse,  but  re- 
member I  am  not  to  be  held  responsible  for  payment  by  my  in- 
dorsement. As  was  said  by  the  chief  justice  in  Christ  v.  Dif- 
fenbach, "  was  not  William  Hill  tricked  into  these  indorsements? 
Would  such  conduct  be  anything  more  or  less  than  a  down- 
right fraud  ?*'  But  were  not  these  indorsements  made  on  ex- 
press condition,  and  is  not  this  suit  a  violation  of  this  condi- 
tion, and  inquirable  into  by  parol  evidence  ?  In  Field  v.  BiddU^ 
2  Dall.  171;  S.  0.,  1  Yeates,  138,  the  verbal  evidence  of  a  con- 
dition not  in  the  obligation,  and  destroying  altogether  its  effect, 
rendering  it  void  for  every  purpose,  was  admitted.  It  was  a 
condition  that  the  bond  should  be  void,  unless  Oxley  &  Han- 
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cock  sent  in  their  xatification  within  six  months.  What  were 
the  objects  of  these  indorsements?  Solely  to  enable  Elisha 
Ely  to  collect  the  money  from  Jabez  Lamb.  It  was  nothing 
else  than  the  lending  of  the  name  of  William  Hill  to  Elisha 
Ely,  to  be  used  for  the  purpose,  and  no  other.  He  received 
them  in  trust  for  this  purpose  alone.  To  raise  a  trust  on  notes 
indorsed  between  indorser  and  indorsee,  the  original  parties  to 
the  indorsement,  parol  evidence  has  been  received  in  many 
cases,  both  at  law  and  equity. 

As  notes  delivered  to  an  agent  to  be  discounted  for  the  use 
of  the  principal,  discounted  for  his  own  use,  to  persons  having 
knowledge;  these  have  been  ordered  to  be  delivered  up.  This 
was  decided  in  the  exchequer,  in  England,  cited  in  Joy  v. 
Oampbett,  1  Sch.  &  Lef .  845,  as  the  case  of  Ld,  Vemey  v.  Card- 
ing.  There  parol  evidence  was  admitted  to  prove  the  trust  and 
fraud.  So,  in  Ld.  Bolingbroke^s  case,  same  book.  Lord  Boling- 
broke  delivered  notes  to  a  person  to  get  discounted,  who  car- 
ried them  to  a  banker,  who  insisted  on  retaining  the  notes,  and 
placing  them  to  the  holder's  credit,  there  being  a  balance  due 
by  him  to  the  broker,  but  the  broker  knowing  he  got  them  for 
the  purpose  of  getting  them  discounted  for  another,  was  eb- 
liged  to  account  to  Lord  Bolingbroke. 

So  in  Herrick  v.  Carmen,  10  Johns.  224,  in  action  by  second 
indorsee  of  a  promissory  note  against  his  immediate  indorser, 
it  is  competent  to  defendant  to  prove  that  the  plaintiff  had 
given  no  consideration  for  the  note,  but  held  it  merely  as  the 
agent  of  the  payer  to  collect  the  amount,  and  therefore  had  no 
right  to  bring  the  suit;  the  suit  being  between  the  indorser  and 
his  immediate  indorsee,  who  are  in  one  sense  original  parties. 
To  the  same  effect  is  WoodhuU  v.  Holmes,  10  Johns.  231,  and  in 
Skelding  v.  Height,  15  Id.  274.  The  indorser  may  show,  in  an 
action  by  indorsee,  that  the  note  was  indorsed  by  the  defendant 
as  an  accommodation  note,  to  enable  the  borrower  to  raise 
money  on  it,  for  that  proves  no  value  was  received.  In  all  these 
cases  the  parol  evidence  was  admitted,  to  show  that  however 
unrestricted  the  indorsement  might  be,  it  was  intended  to  be 
conditional,  limited,  and  restricted. 

Undoubtedly,  as  between  drawer  and  payee,  the  drawer,  al* 
though  the  notes  purport  to  be  for  value  received,  may  show 
that  it  was  given  for  a  consideration  which  failed,  or  on  a  con- 
dition which  had  not  happened.  And  the  second  was  the  rea- 
son why  the  parol  evidence  was  admitted  in  Baring  v.  Shippen,. 
2  Binn.  166,  and  the  bond  invalidated.     Dr.   Cutting  was 
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admitted  as  a  witnesa  io  prove  that  the  bond  was  given  by  Mrs. 
Shippen  for  the  sole  purpose  of  raising  money  for  her  own  use, 
and  wasapplied  by  him,  notforraisingmoney  at  all,  but  for  paying 
his  own  debts.  The  case  of  Eoare  y .  Chraham,  8  Campb.  56,  where 
it  was  decided,  that  in  an  action  on  a  promissory  note  or  bill  of 
exchange,  eyidenoe  cannot  be  given  of  a  parol  agreement  when 
it  was  drawn,  that  it  should  be  renewed  and  payment  should 
not  be  demanded  when  it  became  due,  is  much  relied  on  by  the 
defendant  in  error.  That  case  is  altogether  different  from  the 
present.  There  was  no  allegation  of  fraud.  It  was  considered 
as  a  mere  gratuitous  conversation  respecting  a  renewal,  which 
rested  in  honor  and  confidence  only,  and  being  without  consid- 
eration, could  not  be  enforced  in  law.  But  it  is  there  decided 
that  evidence  would  be  received  that  the  note  was  indorsed  to 
plaintiff  as  trustee.  And  in  the  same  book,  p.  876,  hy  the  same 
judge.  Lord  Ellenborough,  that  if  a  check  is  given  on  a  verbal 
condition,  which  the  drawer  finds  to  be  broken  or  eluded,  he 
has  a  right  to  stop  payment.  If  I  give  a  draft  upon  a  condi- 
tion, and  I  find  the  condition  is  to  be  eluded,  I  may  stop  pay- 
ment, for  the  delivery  was  conditional.  The  check  was  absolute 
in  its  terms,  equally  so,  at  least,  with  a  blank  indorsement;  but 
it  was  conditionally  delivered.  These  indorsements  were  so 
emphatically — **  remember  I  am  not  to  be  made  responsible  for 
the  payment  by  these  indorsements."  The  indorsements  were 
made  and  delivered  for  one  purpose;  they  are  fraudulently  at- 
tempted to  be  converted  to  another. 

I  am  of  opinion,  without  reluctance  and  without  hesitation, 
that  under  the  head  of  trust  and  fraud,  the  evidence  was  improp- 
erly rejected.  If  believed,  it  showed  the  character  in  which 
the  holder  of  the  note  stood,  not  as  indorsee  with  a  full  indorse- 
ment, but  with  a  blank  indorsement  which  he  had  no  authority 
to  fill  up  with  a  full  indorsement,  so  as  to  render  the  indorser 
liable  for  payment  or  to  be  resorted  to  on  account  of  the  insolv- 
ency of  the  drawer.  It  would  be  a  breach  of  confidence  re- 
posed in  him;  a  violation  of  good  faith.  This  was  a  fraud  which 
in  the  hands  of  any  holder  to  whom  they  had  been  passed  with 
notice  would  subject  him  to  the  restriction  upon  which  they 
had  been  received;  much  less  could  Elisha  Ely  make  any  writ- 
ing on  the  blank  indorsement,  which  would  render  William  Hill 
liable.  The  conditional  delivery,  the  trust  on  which  they  had 
been  received,  were  facts,  which  even  in  courts  of  law  proceed- 
ing on  the  most  rigid  principles  with  respect  to  parol  evidence 
to  impeach  a  written  instrument,  were  susceptible  of  the  only 
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medium  of  proof  of  which  they  were  capable,  unwritten  eyi- 
dence.  The  equitable  relief  is  granted  in  equity  even  on  agree* 
ment  respecting  land,  where  the  jurisdiction  of  equity,  notwith- 
standing the  positive  words  of  the  statute  of  frauds  and  perjuries, 
is  not  affected.  Parol  evidence  is  received,  not  as  a  variation 
of  the  agreement,  but  explanatory  of  what  it  was  meant  to  be, 
but  which  it  is  not  by  omission  of  the  scrivener  in  fraud  of  the 
party,  as  that  an  absolute  instrument  was  intended  as  a  mort- 
gage: Pow.  on  Mortg.  64,  65.  And  the  allowing  any  other 
construction,  would  be  to  make  the  statute  a  guard  and  protec- 
tion to  fraud,  instead  of  a  security  against  it. 

Here  it  is  not  to  contradict  any  vmtten  instrument,  but  to 
prevent  the  party  from  making  use  of  blank  indorsements  with 
which  he  was  intrusted,  contrary  to  his  assignment  when  he  re- 
ceived it,  directly  in  contradiction  of  the  trust;  and  as  parol 
evidence  in  an  action  between  drawer  and  payee  of  fraud  or 
want  of  consideration  to  impeach  a  note,  is  constantly  received, 
the  same  evidence  may  be  given  to  impeach  an  indorsement  be- 
tween the  indorser  and  indorsee.  The  act  of  indorsing  is  sim- 
ilar to  that  of  drawing,  confers  the  same  right,  imposes  the 
same  obligation  on  the  indorser  and  the  indorsee:  Chitty  on 
Bills,  122.  The  indorsers  stand  in  the  same  relation  to  each 
other;  and  the  mode  in  which  the  obligation  by  the  holder's 
laches,  or  otherwise,  may  be  extinguished,  is  in  all  cases  the 
same  as  that  which  a  drawer  of  a  bill  is  under  to  the  payee.  In 
every  view  of  this  subject,  the  evidence  ought  to  have  been  re- 
ceived, and  there  was  error  in  rejecting  it. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Li  muy  omw,  wh«re  this  deoinon  has  heeo  dted  by  ooanael  m  authority 
for  the  dootrine  that  one  who  haa  indorsed  a  note  in  bknk  may  telieve  him- 
self from  responsibility  by  showing  a  parol  agreement  at  the  time  of  the  in- ' 
dofsement  that  no  reoonrse  was  to  be  had  to  him,  it  has  been  stated  by  the 
ooort  that  the  rale  here  adopted  owed  its  origin  to  the  fact  that  the  common 
law  tribunals  in  Pennsylvania  have  certain  chancery  powers,  and  that  the 
gronnd  relied  npon,  at  least  in  part,  was  that  the  droomstances  indicated  a 
f  rand  practiced  by  the  indorsee.  Thus  in  Bank  of  the  United  SiaUs  v.  Dttnn, 
6  Pel  68,  where  this  case  was  relied  npon  to  show  that  the  contract  implied 
by  law  from  a  blank  indorsement  mig^t  be  thus  varied  by  parol,  the  court 
said:  "In  support  of  this  position,  authorities  are  read  from  6  Serg.  ft  R. 
363^  and  4  Wash.  C.  C.  48a  In  the  latter  case,  Mr.  Justice  Washington 
■ays;  *  Hie  reasons  which  forbid  the  admission  of  parol  evidence  to  alter  or 
explnuk  written  agreements  and  other  instruments,  do  not  apply  to  those  con- 
tnuts  implied  by  operation  of  law,  such  as  that  which  the  law  implies  in  re- 
spect to  the  indorser  of  a  note  of  hand.  The  evidence  of  the  agreement  made 
between  the  plaintiffs  and  defendants,  wheroby  the  latter  wero  to  be  dis- 
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chaiged  on  the  happeniiig  of  a  ptrtiealAr  emt^  was,  therefora,  properly 
admitted.*  The  dedsion  in  5  Sery;.  ft  R.  was  on  a  qneetion  somewhat  anal- 
ogooa  to  the  oue  under  oonmderation,  except  in  the  presont  eaie  there  la  no 
allegation  of  fraud,  and  the  decision  in  that  oase  was  made  to  torn,  in  pact 
at  least,  on  that  ground.  In  Pennsylvania,  there  is  no  oonrt  of  chancery,  and 
it  is  known  that  the  courts  in  that  state  admit  parol  proof  to  affect  written 
oontracts  to  a  greater  extent  than  is  sanctioned  in  the  states  where  a  chan- 
oery  jorisdiction  is  exercised.  The  role  has  been  differently  settled  in  this 
court"  It  was  accordingly  there  held,  that  one  who  had  indorsed  a  note 
in  blank  woold  not  be  permitted  to  prove  that  he  made  such  indorsement 
under  a  verbal  agreement  that  he  should  not  be  bound  for  the  payment  of 
the  money,  on  the  ground  that  the  liability  of  parties  to  a  bill  of  exchange 
or  promissory  note  has  been  fixed  on  certain  principles  which  are  essential  to 
the  czedit  and  oiroulation  of  such  paper,  and  that  these  principles  cannot 
now  be  departed  from. 

A  somewhat  similar  limitation  of  the  doctrine  of  the  principal  case  was 
insisted  upon  in  DaU'v*  Qtair^  88  Oonn.  16;  S.  C,  9  Am.  Bep.  858,  where  the 
ground  and  extent  of  the  decision  were  thus  elaborately  explained  by  the 
court:  "  The  defendant^  under  his  second  point,  cites  three  cases  from  Peon* 
^Ivania  to  show  that  the  contract  set  up  in  the  plea  [which  was  a  parol 
agreement  between  an  indorsee  and  indorser  of  a  note  in  blank  that  reoouTM 
should,  in  no  event,  be  had  to  the  latter]  was  provable  there  by  paroL  On 
examining  those  cases  we  think  the  law  of  Pennsylvania  is  otherwise.  The 
first  case  dted  is  that  of  HiU  v.  i?2y,  5  Serg.  &  B.  868.  The  marginal  note 
sustains  his  daim,  but  the  case  does  not.  In  that  case  it  appears  that  the 
defendant  purchased  coffee  of  the  plaintiff  upon  an  express  sgreement  that 
the  plaintiff  should  receive  in  full  payment  the  notes  of  one  Jabez  Lamb^ 
without  responsibility  of  the  defendant.  The  notes  were  payable  to  the  order 
of  the  defendant^  and  were  handed  to  the  plaintiff  pursuant  to  agreement, 
without  indorsement.  The  plaintiff  then  said  to  the  defendant:  '  Hill,  yon 
must  indorse  those  notes;'  to  which  Hill  replied:  '  That  is  not  our  understand- 
ing.' The  plaintiff  rejmned:  'They  are  made  payable  to  you;  how  will  you 
convey  them  to  me  ?  Ton  must  indorse  them  in  order  that  I  may  ooUeot 
them.'  Hill  then  said:  '  I  indorse  them,  but  remember,  I  am  not  to  be  held 
responsible  for  their  payment'  The  case  was  put  to  the  court  by  the  diitin* 
guished  counsel  engaged,  solely  on  the  ground  that  the  attempt  of  Hill  to 
charge  Ely  upon  his  indorsement  was  a  fraud,  and  the  court  so  held.  They 
say:  '  The  evidence  offered  went  to  prove  a  direct  frand  in  obtaining  the  in- 
dorsements, or  their  perversion  to  a  use  never  intended — a  fraudulent  purpose. ' 
The  court  further  say,  that  parol  or  extrinsio  evidence  would  be  received  in 
chancery  to  reach  such  a  fraud,  and  therefore  would  be  received  in  their 
courts  at  law;  that  the  relief  in  equity  would  be  grounded,  not  upon  the  ad- 
missibility of  parol  evidence  as  between  such  psrties  to  contradict  the  writ- 
in^^  but  to  show  extrinsio  facts  raising  an  equity  d^dum  the  instrument,  to 
prevent  the  fraudulent  purpose.  The  court  also  say  that  the  evidenoe  was 
admissible  to  show  a  trust  between  Hill  and  Ely,  for  the  purpose  of  collecting 
the  notes  and  applying  the  proceeds  in  payment  for  the  coffee.  They  recog- 
nise the  leading  case  of  Hoart  v.  Chuham,  8  Campb.  67,  as  law,  but  distinguish 
it,  because  in  Hoare  t.  Qraham^  there  was  no  allegation  of  fraud.  The  oase  is 
on  all  fours  with  Downer  v.  Chesdfrough,  86  Conn.  39l  In  both  there  was  an 
antecedent  contract  which  raised  an  equity  dehors  the  instrument^  whidi 
made  the  attempt  to  enforce  the  contract  implied  by  law  from  the  indorM 
ment  a  fraud  relievable  in  equity.  It  is  implied  in  both  decisions  that  in 
a  esse  like  this^  where  no  equity  existed,  such  a  oontract  oonld  not  be 
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•hown  by  puol:  ffiU  ▼.  JSfy  warn  not  overroled  or  shaken  by  the  tabtequent 
eases  cited.  PaUer9(m  ▼.  Todd,  18  Fa.  Stat  426,  was  the  oase  of  a  nego- 
tiable note,  bnt  it  was  indoned  by  the  payee  when  overdne,  and  there 
was  no  snbseqnent  demand  and  notioe.  The  main  question  in  the  case 
was,  whether  snoh  a  donand  shonld  haye  been  upon  the  maker  and  notioe 
Kiyen  to  the  indoraer.  It  was  held  that  the  indorsement  was  equiyalent  to 
^bawing  a  new  biU,  and  that  demand  shoold  have  been  made  in  a  reasona- 
ble time,  and  notioe  giyen  of  the  diihonor.  Tlie  oonrt  also  held,  that  under 
the  circumstances  of  that  oase,  the  defendant  might  show  by  "parol  eyi- 
dence,  that  he  said  he  would  not  warrant  the  notes.  But  the  court  did 
not  question  the  authority  of  Hill  y.  Ely,  nor  does  it  appear  that  it  has 
«yer  been  questioned."  It  was  therefore  there  held  that  parol  eyidence 
was  not  admissible  to  yary  the  terms  of  the  contract  implied  by  law  from 
the  indorsement  of  a  note  in  blank,  unless  there  were  special  circumstanoea 
«s  of  fraud,  agency  or  the  like,  antecedent  to  the  indorsement  from  which 
s  controlling  equity  would  arise. 

The  doctrine  of  the  principal  case  was  similarly  explained  and  limited  in 
ChaddodsY.  raniisM,  36  K.J.  Law,  517;  S.  C,  10  Am.  Bep.  266;  and  CAarfet 
T.  i>aM9,  42  Wis.66;  &  C,  24  Am.  Bep.  388. 

The  Pennsylyania  courts,  howeyer,  seem  to  haye  giyen  the  doctrine  a 
much  more  extensiye  application.  In  Boss  y.  JSSipy,  66  Pa.  St.  481;  S.  C,  5 
Am.  Bep.  394,  it  was  expressly  held  that  parol  eyidence  was  admissible, 
generally,  to  control  or  yary  the  effect  of  the  contract  implied  by  law  from  an 
indorsement  in  Uank,  on  the  broad  ground  that  the  rule  excluding  such  eyi- 
dence applied  only  to  express  agreements.  Upon  this  point  the  court  said: 
"  The  oontract  of  indorsement  is  one  implied  by  the  law  from  the  blank  in- 
•dorsement^  and  can  be  qualified  by  express  proof  of  a  different  agreement 
between  the  parties,  and  is  not  subject  to  the  rule  which  excludes  the  proof 
to  alter  or  yary  the  tenns  of  an  express  agreement.  This  is  well  settled: 
Sutgiu^anna Bridge amd  Bank  Co.  y.  Evana,  4  Wash.  C.  C.  480;  Barclays, 
Weaver^  19  Pa^  Stat  396.  The  very  point  now  before  us  was  decided  in 
BiUr.  Ely,  5  Serg.  ft  B.  363;  and  PatUrmm  v.  Todd,  18  Pa.  St  426;  and 
analogous  decisions  will  be  found  in  Bank  t.  Eordyee,  9  Id.  276;  and  MUler 
T.  HemitnoH,  10  Seig.  ft  B.  290.**  It  was  therefore  held  that  one  of  two 
penoDS  who  had  indorsed  a  note  in  Uank  was  at  liberty  to  proye  that  there 
was  a  parol  agreement  at  the  time  of  the  indorsement  (all  the  parties  being 
present),  that  he  should  be  bound  only  to  contribute  one  half  the  amount  of 
the  note.  There  was  no  suggestion  of  fraud  in  the  case.  It  may  therefore 
be  regarded  as  practioaUy  settled  in  that  state,  that  parol  eyidence  is  admis* 
siUe  to  yary  the  terms  of  the  indorser's  engagement  in  such  cases,  without 
reference  to  the  fact  as  to  whether  there  is  fraud  or  not  And  eyen  if  it  be 
granted  that  the  reason  of  the  decirion  in  the  principal  case  was  that  it  was 
s  case  of  fraud,  it  would  be  difficult  to  preyent  the  application  of  the  rule  in 
eiyery  T^ftw^^^  where  an  indorsee  undertakes  to  hold  his  indorser  liable  on  an 
indmement  in  blank,  in  yiolation  of  a  parol  agreement  between  them. 
What  was  the  fraud  in  this  case?  It  was  that  tiie  indorsee,  after  haying 
procured  the  indorsement  upon  the  fiuth  of  an  express  understanding  that  he 
would  not  look  to  the  indorser,  sought  to  make  him  pay  the  note.  Is  there 
not  a  similar  fraud  in  eyery  case  where  an  indorsee  attempts  to  hold  his 
indorser  upon  an  indorsement  in  blank,  when  he  has  expressly  agreed,  at  the 
time  of  the  indorsement^  not  to  do  sot 

There  would  seem  to  be  no  valid  reason,  upon  principle,  why,  as  between 
the  immfflliatir  parties  to  an  indorsement  in  blank,  there  may  not  be  a  binding 
parol  agresmsnt  as  to  the  indosser^s  liability,  diiforent  tern  that  implied  1^ 
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law.  The  only  groimd  upon  whioh  ocmtnots  are  implied,  is  beoanae  the  par- 
ties have  not  chosen  to  express  the  nature  and  extent  of  their  engagements. 
Ordinarily,  where  there  is  an  express  agreement,  the  law  will  not  undertake 
to  imply  one.  Hence,  as  a  genend  role,  the  parties  may,  at  will,  substitute 
an  express  contract  for  an  implied  one.  Why,  then,  should  this  particular 
species  of  implied  contract  be  regarded  as  of  any  higher  or  more  solemn 
nature  than  any  other?  The  reason  given  in  Bank  qf  iht  UmUd  States  ▼. 
Dunn,  6  Pet  68,  for  excluding  parol  agreements  Taiying  the  liability  of  the 
indorser  in  such  oases,  is  that  the  admission  of  them  would  tend  to  impair 
the  credit  and  circulation  of  negotiable  paper.  This  reason  obyiously  applies 
only  to  bonajide  holders  of  such  paper.  How  can  it  affect  the  "credit  and 
circulation  *'  of  a  note  to  permit  any  particular  indorser  and  his  indorsee  to 
make  a  special  agreement  with  reference  to  it,  providing  for  a  different  rule 
of  liability  between  themselves,  from  that  which  the  law  implies  from  the 
relation  in  which  they  stand  to  each  other?  Of  course  such  special  agree- 
ment would,  as  to  those  who  were  not  parties  to  it^  have  no  effbet  whatever 
upon  the  indorser's  liability. 

The  better  opmion  upon  this  subject  would  therefore  seem  to  be  that  ex- 
pressed by  Maule,  J.,  in  Cattrique  v.  BuUigieg  10  Moore  P.  C.  108,  where  he 
says:  "The  liability  of  an  indorser  to  his  immediate  indorsee  arises  out  of  a 
contract  between  them,  and  this  contract  in  no  case  consists  exclusively  in 
the  writing  popularly  called  an  indorsement,  and  which  is  indeed  necessazy 
to  the  existence  of  tiie  contract  in  question,  but  that  contract  arises  out  of 
the  written  indorsement  itself,  the  delivery  of  the  bill  to  the  indorsee,  and 
the  intention  with  which  that  delivery  was  made  and  accepted,  as  evinced 
by  the  words,  either  spoken  or  written  by  the  parties,  and  tiie  circumstances 
such  as  the  usage  at  the  place,  the  course  of  dealing  between  the  parties  and 
their  relative  situations)  under  which  the  delivery  takes  place.  Thus  a  bilL 
with  an  unqualified  written  indorsement,  may  be  delivered  and  received  for 
the  purpose  of  enabling  the  indorsee  to  reoeive  the  money  for  account  of  the 
indorser,  or  to  enable  the  indorsee  to  raise  money  for  his  own  use  on  the 
credit  of  the  signature  of  the  indorser,  or  with  an  express  stipulation  that 
the  indorsee,  though  for  value,  is  to  daim  against  the  drawer  and  acceptor 
only,  and  not  against  the  indorser,  who  agrees  to  sell  his  daim  against  the 
prior  parties,  but  stipulates  not  to  warrant  their  solvency.  In  all  these 
cases  the  indorser  is  not  liable  to  the  indorsee,  and  they  are  all  in  oonfonnity 
with  the  general  law  of  contracts,  which  enables  parties  to  them  to  limit 
and  modify  their  liabilities  as  they  think  fit,  provided  they  do  not  infinnge 
any  prohibitory  law." 

This  is  a  dear  statement  of  the  nature  of  the  contract  of  indorsement^  and 
fully  accords  with  the  doctrine  of  the  Pennsylvania  cases.  It  makes  the 
intention  of  the  parties  the  test  and  measure  of  liability.  If  they  have  ex- 
pressed that  intention,  it  will  be  construed  in  accordance  with  that  expres- 
sion. If  they  have  not  expressed  it^  the  law  will  spdl  it  out  from  their  acts 
by  applying  the  fixed  and  settled  prindples  which  have  been  adopted  by  the 
courts  in  construing  this  dass  of  contracts.  This  puts  this  species  of  agree- 
ments upon  a  common  foundation  with  all  other  contracts;  for  in  its  last 
analysis,  the  basis  of  the  whole  law  of  contracts  is  the  intention  of  the  parties. 
In  accordance  with  these  prindples,  it  has  been  hdd  that  where  it  is  the 
understanding  and  intention  of  the  parties  to  an  indorsement  in  blank  that 
it  is  to  have  only  the  effect  of  transferring  the  note,  and  that  the  indorsee  is 
not  to  look  to  the  indorser  for  payment^  the  latter  is  not  liable  in  an  action 
by  the  former:  Patten  t.  Peamon,  67  Me.  428;  ITarrJion  v.  McKim,  IB  Iowa, 
486;  Pale  v.  Street,  Moody  ft  M.  226;  Johnmm  v.  Martimu,  4  Halsk  141 
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It  must  be  oonoeded,  however,  that  in  many  of  the  states  it  seems  to  be 
settled  that  parol  evidence  is  not  admissible  to  show  that  an  indorsement  in 
bUnk  was  made  with  the  understanding  that  it  should  be  without  reoonrse; 
Charlea  ▼.  l>ems,  42  Wis.  56;  &  C,  24  Am.  Bep.  883;  Lee  y.  Pile,  87  Ind. 
107;  Faaeen  y.  Hvbbard,  65  N.  Y.  485;  see,  also,  the  cases  cited  in  Chaddoek 
Y.  ramMW,  85  N.  J.  L.  617,  where  the  authorities  on  this  subject  are  col- 
lected and  zeYiewed.  In  Dale  y.  Gear,  88  Conn.  15;  S.  C,  9  Am.  Bep.  353, 
it  was  decided,  as  already  stated,  that  parol  evidence  was  admissible  only  in 
four  exceptional  cases,  to  avoid  the  legal  e£fect  of  an  indorsement  in  blank; 
to  wit,  in  cases — ^first,  between  principal  and  agent;  second,  of  trust;  third, 
between  principal  and  surety;  and  fourth,  of  fraud.  It  must  be  admitted 
that  the  weight  of  authority,  in  America,  seems  to  be  decidedly  against  the 
admissibility  of  the  evidence  except  under  special  droumstanoes  where  it 
afiiMts  the  ooDsideratJon  of  the  transfer  or  the  good  fiath  of  the  parties  as 
indicated  in  the  case  last  mentioned. 


Bellas  v.  Hats. 

[5  SawaAn  k  lUirLS,  437.] 

SuHJUTJiw  ov  Sbaijd  Aobxembnt  bt  Aonrr.^An  agreement  under  seal 
eiecutsd  by  an  agent  must  be  signed  and  sealed  in  the  name  of  the  prin- 
dpal,  and  the  agent's  authority  to  execute  it  must  be  shown  under  seel, 
or  it  will  not  bind  the  principal;  and  consequently  he  cannot  adopt  and 
oonfirm  it  so  as  to  enforce  it  against  the  other  party  who  signs  it,  where 
the  covenants  therein  are  mutual  and  dependent;  but  it  is  admissible  in 
evidence  against  the  party  so  signing  upon  the  plea  of  non  eat  /actum, 

PDB0HA8I  OF  Patikt  Riobt— Validitt  OF  Patent.^A  party  entering  into 
an  agreement  for  the  purchase  of  a  patent  right  is  not  bound  to  go  on 
with  the  contract  if  the  patent  turns  out  to  be  invalid,  but  this  is  an 
equitable  defense^  which  must  be  specially  and  distinctly  pleaded,  and 
in  such  a  case  the  oourt  should  instruct  the  jury  with  reference  to  the 
validity  of  conflicting  patents,  whether  the  patentees  are  before  the  court 
or  not. 

TiMB  JS  Ebskrcb  of  OoiiTBAOT. — ^Time  is  not  generally  regarded  in  equity  as 
of  the  essence  of  the  contract;  but  where  the  delay  is  considerable,  and 
is  unfK^o^ft^  for,  and  where  it  diminishes  the  value  of  the  thing  con* 
traoted  for,  it  becomes  material.  Accordingly,  where  there  was  an  unex- 
plained delay  of  fifteen  months  in  conveying  a  patent  right  under  a  con* 
tract  of  sale  providing  for  a  conveyance  "as  soon  as  practicable^'*  it  was 
held  that  the  vendor  had  lost  the  right  to  enforce  the  contract 

COHVBTAVOB  OF  Patxht  Riort  PASSES  What.— A  Conveyance  of  an  exdn- 
stve  right  to  fabricate  and  use  a  patented  invention  within  a  certain  dis- 
trict, carries  with  it  the  right  to  vend  the  same,  without  express  words. 

▼abiavoi. — ^Where  it  was  in  issue  whether  the  plaintiif  had  a  patent  right 
dated  November  17,  1810,  for  "a  steam-still  and  water^boiler,''  evidence 
of  a  patent  dated  Januazy  16, 1811,  for  "a  water-boiler  and  steam-still" 
held  inadmissible. 


EsEOB  to  the  oommon  pleas.    This  was  an  action  of  covenant 
brought  by  James  Hays  against  Hugh  Bellas,  on  certain  articles 
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of  agreement  for  the  purchase  bj  the  latter  from  the  former,  of 
a  patent  right.  The  said  agreement  was  dated  Jvlj  8»  1814, 
and  purported  to  be  between  the  said  Hays,  "  by  his  agent, 
Heniy  L.  Clark,''  of  the  one  part  and  the  said  defendant  of  the 
other  part,  and  was  signed  and  -sealed  by  the  said  defendant, 
and  also  by  the  said  Henry  L.  Clark,  in  his  own  name.  The 
plaintiff  neither  signed  nor  sealed  it.  It  proTided,  in  substance, 
that  in  consideration  of  the  sum  of  one  thousand  dollars,  to  be 
paid  by  the  defendant,  one  hundred  dollars  down,  one  hundred 
dollars  on  receiving  the  first  deed,  and  eight  hundred  dollars  in 
eighteen  months  thereafter,  the  said  James  Hays  granted,  bar- 
gained and  sold  to  the  said  Hugh  Bellas,  his  heirs  and  assigns, 
the  ''patent  right  of  Phares  Bernard's  steam-still  and  water- 
boiler  for  the  county  heretofore  Northumberland,  now  North- 
umberland, Columbia  and  Union  counties."  It  contained 
also  the  following  provision:  ''And  further,  the  said  James 
agrees  to  complete  and  perfect  this  conveyance  by  deeds  duly 
executed  and  acknowledged,  and  as  soon  as  practicable  for- 
warded to  the  said  Hugh,"  together  with  covenants  on  the  x)art 
of  the  defendant,  to  pay  the  second  one  hundred  dollars  on 
receiving  the  deed,  and  to  give  a  good  and  sufficient  bond  for 
the  payment  of  the  remaining  eight  hundred  dollars,  "in 
eighteen  months  from  the  date."  A  receipt  for  the  first  one 
hundred  dollars,  signed  by  Clark,  was  indorsed  on  the  agree- 
ment. The  plaintiff  alleged  that  he  had  performed  the  agree- 
ment on  his  part,  and  had  duly  executed  a  conveyance  of  said 
patent  right  on  October  11, 1816,  and  had  "  as  soon  as  practic- 
able afterwards,  to  wit:  on  the  eleventh  of  October,  1815,  ten- 
dered the  same  to  the  defendant,  but  that  the  defendant  had 
refused  to  accept  it,  or  pay  the  residue  of  the  money,"  etc.  The 
defendant  pleaded  non  est  factum,  covenants  performed  and  pay- 
ment, with  leave  to  give  special  matter  in  evidence,  and  also 
four  special  pleas,  the  substance  of  which  was  that  the  plaintiff 
was  not  a  party  to  the  agreement,  and  that  Clark  had  no 
authority;  that  the  defendant  was  induced  to  execute  the  agree- 
ment by  the  fraud  of  the  plaintiff  and  Clark,  in  falsely  asserting 
that  they  had  power  to  conyey  said  patent  right;  that  Bernard 
was  the  inventor,  that  the  invention  was  new  and  useful;  that 
the  right  for  the  territory  mentioned  was  vested  in  the  plaintiff, 
etc.,  and  that  the  defendant  had  received  no  consideration. 

The  replications  controverted  the  first  and  fourth  special 
pleas^  and  as  to  the  others  averred  in  substance  that  "  Phares 
Bernard,  on  the  seventeenth  November,  1810,  obtained  letters 
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patent  for  a  new  and  naefnl  improyement,  being  a  ateamnEitall 
and  water-boUer/'  eta;  that  the  said  Bernard  was  the  inventor; 
ihat  the  invention  was  new  and  nsefol,  and  that  the  right  for 
the  territory  mentioned  was  by  sundry  mesne  assignments 
vested  in  the  phiintiff,  etc.  Issnes  having  been  properly  joined, 
the  plaintiff  proved  letters*patent  to  Phares  Bernard,  with  a 
spedfioation  dated  November  7,  1810,  for  his  steamnstill  and 
water-boiler  and,  after  sondxy  mesne  conveyances,  a  conveyance 
to  the  plaintiff,  dated  December  12, 1812;  that  he,  the  plaintiff,  in 
accordance  with  the  agreement,  transmitted  to  the  defendant  a 
deed  dated  Jnly  28, 1814,  which  the  defendant  returned  because 
it  did  not  properly  specify  the  counties;  that  on  October  11, 
1815,  the  plaintiff  tendered  to  the  defendant  another  deed  cor- 
recting the  error  in  the  former  one,  and  properly  conveying  the 
right  for  the  counties  named,  which  the  defendant  refused  to 
accept;  and  that  the  defendant  had,  in  January,  1814,  set  up 
stills  on  Bernard's  plan,  which  he  hiad  used  up  to  about  the 
time  of  the  trial.  The  defendant  produced  evidence  that  Olark 
had  represented  the  invention  as  new  and  useful;  that  on  July 
8, 1803,  letters-patent  had  been  issued  to  Samuel  Brown  and 
Edward  and  Thomas  West,  for  an  invention  which  the  defend- 
ant insisted  embodied  the  same  principles  as  those  of  Bernard's 
alleged  invention;  that  stills  under  this  prior  patent  had  been 
set  up  in  Columbia  County  in  1814,  and  that  the  defendant  had 
been  threatened  with  a  suit  for  infringing  said  patent  in  using 
Bernard's  invention;  that  objection  had  been  originally  made  to 
the  issuance  of  Bernard's  patent  on  account  of  its  conflict  with 
that  of  Brown  and  West,  and  that  an  indorsement  to  that  effect 
appeared  on  Bernard's  papers  at  Washington.  The  defendant 
also  called  a  number  of  witnesses  to  show  that  Bernard's  speci- 
fication was  impracticable;  that  stills  had  been  set  up  under  his 
instructions,  but  were  found  to  be  more  expensive  and  less  pro* 
ductive  than  ordinary  ones,  dangerous  in  their  operation  and 
yielding  spirit  of  a  bad  taste,  and  that  they  had  generally  been 
abandoned  after  trial. 

On  the  trial,  bills  of  exceptions  were  taken  by  the  defendant 
to  evidence  for  the  plaintiff  as  follows:  1.  To  the  admission  of 
the  alleged  articles  of  agreement,  because  the  plaintiff  was  not 
a  parly  thereto,  and  no  authority  to  Clark  to  execute  the  same 
was  shown;  2.  To  the  deed  tendered  by  plaintiff  to  defendant 
October  11,  1815,  because  the  prior  alienations  were  not  duly 
recorded;  8.  To  the  exemplification  of  letters-patent  to  Ber- 
nard, dated  January  16,  1811,  for  a  water-boiler  and  steam- 
still,  because  it  did  not  agree  with  the  plaintiff's  replication. 


388  Bellas  v,  Haxs.  [Peiin. 

When  the  court  was  aboat  to  chaige  the  joxy,  the  defend- 
ant's counsel  sulnnitted  eight  propositions,  and  requested  in- 
structions thereon,  but  the  court  refused  to  instruct  on  those 
points,  because  thej  had  not  been  mentioned  in  the  argument. 
The  court  charged  the  jury,  in  substance,  among  other  things, 
that  as  the  defendant  had  executed  the  agreement,  an  action 
could  be  maintained  against  him  thereon,  though  there  might 
have  been  some  difficuliy  in  enforcing  it  against  the  plaintiff; 
that  if  the  plaintiff  or  his  agent,  Olark,  had  been  guilty  of  any 
misrepresentation  or  suppression  of  the  truth,  it  would  annul 
the  contract,  and  that  the  jury  might  take  into  consideration, 
upon  that  point,  the  evidence  as  to  the  prior  patent  of  Brown 
and  West,  though  if  the  defendant  had  chosen  to  buy  an  im- 
perfect right,  and  had  not  been  imposed  upon,  he  would  be 
bound;  that  the  question  as  to  whether  the  plaintiff  had  ten- 
dered a  deed  in  a  practicable  time  was  for  the  jury  to  de- 
termine under  all  the  circumstances,  and  that  although  the 
deed  tendered  said  nothing  as  to  the  right  of  vending  the  in- 
vention in  the  counties  named,  it  was  in  conformity  to  the 
agreement,  which  was  also  silent  on  that  point.  The  court 
declined,  in  the  absence  of  the  parties,  to  decide  as  to  the 
validity  of  the  patents.  The  juiy  returned  a  verdict  for  the 
plaintiff  for  nine  hundred  dollars,  and  the  defendant  brought 
this  writ  of  error. 

8ooU  and  Binney,  for  the  plaintiff  in  error. 

J.  B.  IngenoU^  contra. 

By  Oourt,  GhssoN,  J.  Some  of  the  errors  assigned  in  respect 
of  the  charge  involve  principles  exactiy  the  same  as  some  which 
arise  on  the  bills  of  exceptions  to  evidence.*  Without  examin- 
ing these  in  detail,  I  shall  consider  the  principles  of  law  on 
which  they  depend,  and  in  doing  so  I  shall  inquire  whether  the 
contract  was  originally  binding  on  Bellas,  and  whether,  if  it 
were.  Hays  could  support  this  suit,  under  all  the  circumstances 
of  the  case,  and  particularly  under  the  present  form  of  the 
declaration.  I  will  then  consider  one  or  two  exceptions  that 
belong  to  no  particular  class. 

To  the  original  obligatoiy  effect  of  the  contract,  it  is  ob- 
jected, that  it  does  not  appear  that  Clark  had  authority,  and 
even  if  he  had,  that  he  ought  to  have  sealed  the  instrument, 
not  in  his  own  name,  but  as  the  attorney  of  Hays,  without 
which  the  lattw  could  not  be  bound,  and  consequentty,  that 
neither  is  bound. 
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Every  authority  of  this  kind  must  be  bj  deed,  that  it  may 
appear  whether  the  attorney  had  a  valid  commission,  and 
whether  it  were  duly  pursued:  Oo,  lit.  48,  b.  There  was  no 
evidence  of  the  existence  of  a  letter  of  attorney  to  Clark,  and 
what  operation  the  want  of  it  ought  to  have  on  the  obligatoiy 
effect  of  the  contract,  was  directly  made  a  question  for  the  opin- 
ion of  the  court.  On  this  ground,  then,  it  is  plain  Hays  was 
not  bound  by  the  contract;  but  I  take  it,  the  articles  were, 
nevertheless,  admissible  evidence  on  the  issue  of  rum  est  factum, 
for  being  in  any  event  the  deed  of  Bellas,  they  went  to  support 
the  issue  on  the  part  of  the  plaintiff,  who,  being  bound  to  no 
particular  order  of  the  proof,  might,  ^f  he  pleased,  give  the  ar- 
ticles of  agreement  in  evidence  first,  and  offer  the  letter  of  attor- 
ney afterwards.    The  first  bill  of  exceptions  is,  therefore,  not 

sustained* 

Then,  as  to  the  other  ground,  the  article  of  agreement  pur- 
ports, on  its  face,  to  be  made  between  Hays,  the  plaintiff,  by' 
his  agent,  Clark  and  the  defendant,  but  it  is  signed  and  sealed 
by  the  two  last  only,  and  not  by  Hays.  It  is  clear  beyond  dis- 
pute, this  was  not  a  good  execution  of  the  authority,  if  any 
existed;  Comb's  case,  9  Co.  76,  b,  is  express  that  the  act  must 
be  done  in  the  name  of  the  principal,  and  sealing  being  an 
essential  part  of  the  execution  of  a  deed,  the  seal  of  the  person 
giving  the  authority  must  be  afiSxed.  In  8  Yin.  Ab.  Authority, 
F.  pi.  4,  there  is  a  case  exactly  like  the  present.  The  king 
authorized  a  certain  surveyor  to  make  leases,  who  executed  the 
power  by  deeds,  beginning  as  in  the  case  before  us,  as  if  the 
principal  were  a  party,  and  concluding,  **  in  witness  whereof 
the  said  surveyor  hath  put  his  seal;''  and  it  was  held  he  ought 
to  have  put,  not  his  own  seal  merely,  but  that  of  the  king. 
But  the  counsel  for  the  plaintiff  relies  on  evidence  of  acts  of 
confirmation,  by  both  parties  treating  these  articles  as  obliga- 
tory on  Hays.  But  can  any  confirmation  short  of  putting  his 
aeal  to  it  make  the  writing  the  deed  of  Hays  so  as  to  give  Bellas 
a  remedy  at  law  on  it  as  such  ?  An  imperfect  specialty  contract 
may  be  so  ratified  by  parol  as  to  give  an  action  of  assumpsit,  but 
here,  mutuality  of  remedy  on  the  same  instrument  is  the  essen- 
tial matter.  On  both  grounds  then,  I  think  Hays  was  not 
bound.  It  does  not  follow,  however,  that  in  every  case  neither 
will  be  bound  if  both  are  not;  for  covenant  may  be  maintained 
on  a  deed  poll. 

The  true  distinction  appears  to  be  taken  in  NorthcottY.  Under' 
MB,  1  Ld.  Baym.  888,  where  it  is  laid  down  that  relative  cove* 
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nant6  are  void  whenever  the  matters  to  which  to  they  re- 
late»  and  on  which  they  depend,  cannot  by  the  deed  take 
effect.  It  was  the  case  of  a  mortgage  with  a  covenant  in  the 
same  instrument  to  pay  the  money,  and  the  deed,  for  want  of 
enrollment  being  insufficient  to  pass  an  estate  in  the  land,  it 
was  argued  the  covenant  was  therefore  void;  but  as  it  was  sep- 
arate and  independent,  it  was  held  it  might  well  stand  by  itself. 

But  in  FhromenHn  v.  StnaU^  2  Id.  1418,  the  case  was  very  like 
the  present.  The  plaintiff  was  the  attorney  of  James  Fromen- 
tin,  and  in  his  name,  and  as  his  attorney,  demised  a  house  to 
the  defendant,  who  covenanted  to  pay  the  rent.  In  an  action 
of  covenant,  in  which  non-jpayment  of  the  rent  was  assigned  as 
a  breach,  there  was  a  demurrer;  a^d  it  was  admitted  by  counsel 
and  denied  by  nobody^  that  James  Fromentin,  the  principal, 
could  not  have  maintained  covenant  on  the  lease,  because  he 
was  no  party  to  the  deed;  and  it  was  adjudged  by  the  court 
the  action  would  not  lie,  even  in  the  name  of  the  attorney,  who 
was  a  party,  because  the  lease  being  void  the  covenant  to  pay 
the  rent  was  also  void.  Where,  however,  the  covenants  are  in- 
dependent, either  party  may  sue  without  regard  to  the  validity 
of  the  covenants  on  the  part  of  the  other.  Now  in  the  case 
under  consideration,  payment  of  the  purohase-money  was  en- 
tirely dependent  on  the  conveyance  of  the  right,  insomuch, 
that  the  latter  was  expressly  made  a  condition  precedent.  By 
the  articles  Hays  was  bound  to  nothing,  and  Bellas  ought  not 
to  be  bound  or  discharged,  as  Hays  might  choose  to  consider 
him.  As  then  the  articles  of  agreement  created  no  responsi- 
bilify,  and  were  altogether  inoperative,  the  direction  of  the 
court  was,  in  this  particular,  wrong,  and  the  judgment  must  be 
reversed. 

The  point  just  disposed  of  being  decisive  against  the  plaint* 
iff's  right,  it  would  be  unnecessaiy  to  pursue  the  inquiiy 
further,  were  it  not  that  an  act  of  assembly  renders  it  the  duty 
of  this  court  to  pronounce  an  opinion  on  every  point  decided 
by  the  court  below.  The  defendant  contends  that  the  contract 
was  void  on  the  ground  of  want  of  consideration  also,  because  he 
gave  evidence  to  affect  the  validity  of  the  patent  right  con- 
tracted for,  and  also  to  show  the  invention  was  not  valuable. 
Of  this  the  judge  took  no  f  urthe*  notice  than  as  it  might  be 
evidence  of  actual  fraud,  on  which  alone  he,  as  to  this  part  of 
the  cause,  put  the  inquiry  to  the  juiy;  and  this  he  did  without 
deciding  on  the  validity  of  the  respective  patents.  I  do  not 
consider  the  evidence  so  important  on  the  ground  of  want  of 


I>eo.  1819.]  BiLUB  V.  Haxb.  891 

oo]isid6ratio&  as  mifloonoeption  by  the  parties  of  fhe  existence 
of  a  fact.  Although  I  agree,  that  where  the  consideration  is 
an  eqaiTalent  for  the  obligation  which  the  other  party  incurs, 
lailare  of  it  is  a  good  ground  for  relief.  But  I  choose  to  con- 
sider the  case  on  the  ground  of  mistake,  which  is  perhaps  not 
Tery  different  from  want  of  consideration. 

At  first  view  there  appears  to  be  some  contradiction  in  the 
cases  on  the  subject.  In  several,  mistakes  only,  without  sup- 
pression of  Uie  truth  or  suggestion  of  a  falsehood,  has  been  held 
insufficient  to  set  aside  the  agreement,  as  in  Can  t.  Can^  1  P. 
Wms.  728.  So  in  PuOm  t.  Beady,  2  Atk.  687,  Lord  Hardwicke 
says:  "  There  is  nothing  more  mischievous  than  for  this  court 
to  decree  a  f oifeiture  after  an  agreement,  in  which,  if  there  is 
any  mistake,  it  is  the  mistake  of  all  the  parties  to  the  articles, 
and  no  one  of  them  is  more  under  an  imposition  than  the  others." 
It  will  be  found,  however,  that  this  doctrine  is  applicable  only 
to  cases  where  the  right  or  thing,  which  is  the  subject  of  the 
contract,  is  evidently  of  itself  doubtful,  which  is  a  circumstance 
always  sufficient  to  support  an  agreement,  if  no  imfair  advantage 
be  tkken  in  other  req[)ects. 

In  such  case,  the  assent  of  the  parties  to  treat  on  the  subject 
as  it  then  stood  being  complete  and  fuU>  they  proceed  on  an 
evident  supposition  that  the  fact  which  is  the  cause  of  the  agree- 
ment is  doubtful,  and  each  is  understood  to  take  on  himself  the 
risk  of  its  turning  out  in  a  way  favorable  to  him.  On  this  prin- 
ciple eveiy  wager  and  every  contract  of  insurance  depend,  and 
without  it  there  could  be  no  such  thing  as  a  compromise  of 'a 
doubtful  right.  Where  a  particular  fact  is  known  to  be  doubt- 
ful, or  supposed  to  be  so,  if  the  party  to  be  benefited  neglect  to 
secure  himself  by  a  covenant,  he  will  be  without  remedy,  if  it 
turn  out  contrary  to  his  expectations,  for  he  will  be  considered 
as  having  paid  his  money  for  the  benefit  of  a  chance.  It  would 
seem  to  me  that  whether  the  invention,  which  is  the  subject  of 
the  plaintiff's  patent,  were  valuable  or  not,  was  in  its  nature 
doubtful,  and  that  the  defendant  took  the  risk  of  that  matter 
on  himself;  but  the  validity  of  the  right,  on  the  ground  of  orig- 
inalily  of  invention,  is  another  matter,  of  which  I  will  speak 
hereafter.  The  cases  of  this  kind  to  be  found  in  the  books, 
mostiy  relate  to  agreements,  the  intention  of  which  was  to  settle 
family  dilutes,  which  is  a  favorite  object  with  courts  of  chan- 
cery; yet  even  there  it  is  held  the  parties  must  be  acquainted 
with  their  rights  as  far  as  they  can  be  ascertained,  or  at  least 
with  the  nature  and  extent  of  the  information  that  can  be  ob*. 
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tained  respeotdng  them;  which,  in  the  absence  of  fmxd,  is  going 
pretty  far:  Puaey  t.  DMouverie,  8  P.  Wms.  816. 

There  is,  however,  another  class  of  oases,  where  an  agreement 
entered  into  on  an  erroneoaa  presnmption  by  one  of  the  parties 
of  the  existence  of  k  fact,  is  held  to  be,  as  to  him,  of  no  force, 
for  he  gave  his  assent  to  the  agreement,  not  absolutely,  but  on 
conditions  which  are  not  verified  by  the  event;  and  it  will  be 
immaterial  whether  all  parties  are  equally  ignorant  or  not;  for 
if  there  was  any  concealment  of  a  fact  witMn  the  knowledge  of 
the  opposite  party,  that  of  itself  constitutes  fraud,  which  is  a 
distinct  ground  of  relief.  Thus  in  Cocking  v.  Frail,  1  Yes.  400, 
an  intestate's  widow  and  daughter  entered  into  an  agreement  as 
to  the  personal  estate.  The  daughter  married  and  died.  The 
husband  brought  a  bill  to  be  relieved  against  the  agreement,  on 
the  ground  of  mistiilre  on  the  part  of  his  wife  as  to  the  value  of 
her  share.  Sir  John  Strange,  in  the  absence  of  the  chancellor, 
observed,  that  whether  there  had  been  suppremo  veri  was  not 
dear  on  the  evidence,  but  that  there  was  another  foundation  to 
interpose,  to  wit,  that  it  afterwards  appeared  the  personal  estate 
was  greater  than  the  daughter  supposed,  and  that  the  husband 
would  be  permitted  to  come  into  chancery  to  take  advantage  of 
her  want  of  knowledge.  So,  in  Lansdown  v.  Lansdown,  Mosely, 
864,  where  two  brothers  claiming  an  estate,  applied  to  a  countzy 
schoolmaster,  who  (as  was  to  be  expected)  ignorantly  gave  it  in 
favor  of  the  younger,  because  he  had  read  in  the  clerk's  remem- 
brancer that  lands  cannot  ascend;  and  thereupon  the  eldest 
having  consented  to  divide  the  land,  saying  he  would  rather  do 
so  than  go  to  law,  even  it  he  had  the  right,  and  having  executed 
deeds  of  lease  and  release,  these  were  decreed  to  be  delivered 
up,  although  there  was  nothing  like  concealment,  or  exclusive 
knowledge  of  a  fact,  or  anything  else  imputable  to  any  one. 
There  are  many  other  cases  to  the  same  purpose:  2^m6r  t.  21ir- 
ner,  2  Ch.  B.  11;  Bingham  v.  BingJiUm,  1  Yes.  126;  Oe$  v.  SpenF- 
oer,  1  Yem.  82;  and  Lus^ard's  caae,  there  cited. 

If,  then,  the  patent  right  of  Bernard  were  invalid,  there  can 
be  little  doubt  the  defendant  would  not  be  bound  by  the  con- 
tract, for  it  is  out  of  all  reason  to  suppose  he  purchased  the 
right  under  any  other  notion  than  that  of  its  being  a  valid  one. 
Yet  I  confess  I  cannot  see  how,  on  the  present  state  of  the 
pleadings,  he  could  take  advantage  of  the  defect;  for  according 
to  the  decision  of  this  court  in  Jordan  v.  Cooper ,  8  Serg.  &  B. 
664,  an  equitable  ground  of  relief  must  be  put  on  the  record, 
and  instead  of  pleading  ignorance  and  misconception  of  the  fact. 
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he  has  put  his  defense  by  the  special  pleas,  on  want  of  consid- 
eration, coupled  with  actual  fraud,  which  is  a  totally  difFerent 
ground. 

It  cannot  be  said  there  was  no  consideration^  for  the  very  seal- 
ing of  the  deed  is  in  equity,  as  well  as  at  law,  evidence  of  con- 
sideration, and  although  equity  will  sometimes  postpone  the 
payment  of  a  voluntary  bond  to  other  debts,  yet  as  between  the 
parties  it  will  not  relieve  the  obligor  from  the  payment  of  bis 
obligation,  even  where  there  is  no  pretense  of  consideration, 
unless  he  can  affect  the  obligee  by  direct  evidence  of  fraud: 
Wright  v.  Moore,  1  Oh.  Cas.  167.  The  issue,  then,  was  fraud 
or  not,  and  did  not  embrace  the  ground  of  mere  mistake.  In 
putting  the  case,  therefore,  to  the  jury  on  the  point  raised  by 
the  pleadings,  the  court  did  very  right.  Still,  however,  the 
judge  erred  in  refusing  to  instruct  the  jury  on  the  subject  of 
the  relative  validity  of  the  conflicting  patent  rights;  for  that 
was  a  consideration  as  necessary  to  settle  the  question  of  fraud 
as  that  of  ignorance  and  mistake.  The  reason  given,  that  the 
patentees  were  not  parties  in  court,  is  entitled  to  no  weight. 

But  taking  these  matters  to  be  in  favor  of  the  plaintiff,  the 
question  would  still  occur,  has  he  entitled  himself  to  this  suit  by 
executing  and  tendering  a  conveyance  of  the  right,  according 
to  the  true  intent  and  meaning  of  the  articles  ?  Performance 
of  his  part  of  the  agreement  within  a  reasonable  time  is  ex- 
pressly made  a  condition  precedent.  It  was  the  obvious  mean- 
ing of  the  parties  that  the  final  deed  was  to  be  executed  and 
transmitted  within  a  reasonable  time  from  the  date  of  the 
articles.  **  The  said  James  agrees  to  complete  and  perfect  the 
said  conveyance  by  deeds  duly  executed  and  acknowledged,  and 
as  soon  as  practicable  forward  to  the  said  Hugh.'*  I  pay  not 
the  least  regard  to  juxtaposition.  As  the  time  the  patent  had 
to  run  was  hourly  expiring,  it  was  an  important  object  to  the 
defendant  to  obtain  the  conveyance  as  soon  as  possible;  com- 
mon sense  therefore  requires  that  the  words  **  as  soon  as  prac- 
ticable *'  should,  notwithstanding  their  relative  position  in  the 
sentence,  be  applied  as  well  to  the  execution  as  to  the  transmis- 
sion of  the  deed.  That  time  should  not  unnecessarily  elapse 
between  these  two  periods  only,  could  not  be  particularly  im- 
portant, but  that  both  should  arrive  as  early  as  possible  was 
essential  to  the  full  enjoyment  of  the  property  to  be  acquired, 
the  value  of  which  was  daily  decreasing.  The  averment  in  the 
declaration,  that  the  plaintiff  executed  a  conveyance  on  a  cer- 
tain day,  and  transmitted  it  as  soon  as  practicable  afterwards,  is 
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conseqaently  ill;  it  shoold  be  that  he  boih  ezecated  and  trans- 
mitted as  soon  as  practicable  after  the  execution  of  the  articles;  or 
if  there  were  special  drcumstanoes  equivalent  in  equity  to  strici 
performance  at  the  stipulated  time,  such  for  instance,  as 
acquiescence  by  the  defendant,  these  ought  to  haye  been  spec- 
ially set  out,  to  give  the  opposite  party  an  opportunity  to 
traverse  or  demur.  This  not  having  been  done,  the  defect  is 
not  helped  by  the  verdict;  for  by  the  express  terms  of  the  con- 
tract, the  plaintiff  would  not,  before  performance  on  his  own 
part,  call  on  the  defendant  for  anything;  and  the  omission  of  a 
part  of  the  title  is  a  defect  that  nothing  can  cure.  The  declara- 
tion was  doubtless  drawn  in  the  present  form  to  meet  the  truth 
of  the  case,  which  would,  I  am  inclined  to  think,  preclude  the 
plaintiff  from  recovering,  under  any  form  of  pleading.  (Gener- 
ally speaking,  time  is  not  in  equity  of  the  essence  of  the  con- 
tract; but  would  chancery,  under  the  circumstances  of  this 
case,  dispense  with  strict  performance?  That  would  pretty 
much  depend,  as  to  one  ground  of  defense,  upon  whether  the 
plaintiff  had  practiced  any  considerable  delay.  An  interval  of 
fifteen  months  between  the  execution  of  the  articles  and  the 
tender  of  tike  deed,  would  certainly  require  very  particular  cir- 
cumstances to  justify  it. 

The  case  of  CHbson  v.  FaUerBtm,  1  Atk.  12,  in  which  Lord 
Hardwicke  is  made  to  treat  time  as  altogether  immaterial,  is  not 
supported  by  later  decisions,  and  it  is  now  fully  established 
that  considerable  delay,  without  sufficient  reason  to  account  tot 
it,  will  be  considered  satis&ctory  evidence  of  abandonment. 
But  there  are. other  instances,  independent  of  abandonment, 
where  time  is  essential,  for  if  after  the  period  at  which  the 
plaintiff  ought  to  have  performed  his  part,  circumstances  occur 
which  materially  alter  the  value  of  the  property,  or  diminish  the 
benefit  of  the  contract,  equity  will  not  interpose.  In  the  case 
before  us,  every  hour  decreased  the  value  of  the  property,  and 
rendered  the  consummation  of  the  agreement  an  object  of  less 
interest  to  the  defendant.  Gould  the  plaintiff,  on  the  ground 
of  a  compensation,  tender  a  deed  on  th^last  day  of  the  patented 
term,  and  maintain  a  suit?  The  present  case  differs  from  that 
only  in  degree.  I  have  no  doubt  equity  would  hold  jurisdiction 
of  this  contract,  for  the  purpose  of  executing  it  specifically, 
although  it  relates  to  a  personal  chattel;  and  this  as  well  on  ac- 
count of  the  inadequate  nature  of  the  satisfaction  to  be  obtained 
at  law,  as  that  of  the  agreement  itself  being  incomplete,  and  in- 
tended to  be  perfected  by  a  subsequent  agreement,  but  in  giv« 
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ing  a  plaintiff  in  an  aotion  at  law,  all  the  benefit  ariang  from 
equitable  considerationB  Chat  he  could  obtain  in  chanceiy,  we 
must  take  care  that  we  do  not  outrun  the  precedents  in  the 
chancery  books.  On  the  case  disclosed  by  the  eyidenoe,  there- 
fore, I  am  of  opinion  the  plaintiff  would  not  be  entitled  to 
recover. 

As  to  the  correctness  of  the  opinion  of  the  court  on  the  ques- 
tion, whether  the  deed  tendered  contained  a  power  to  vend,  it  is 
unnecessary  to  decide.  That  was  a  question  that  did  not  neces- 
sanly  arise,  for  the  plaintiff  having  averred,  though  defectively, 
performance  of  all  necessary  covenants  on  his  part,  without 
such  averment  being  traversed  by  the  other  side,  that  matter  as 
well  as  the  intervening  of  a  reasonable  time  between  the  tender 
and  the  commencement  of  the  suit  (if  time  were  necessary  to 
enable  the  defendant  to  perform  the  covenants  on  his  part, 
which  I  am  for  from  being  diq>OBed  to  grant),  was  admitted  by 
the  pleadings.  I  have  no  doubt,  however,  that  a  special  grant 
of  the  right  of  vending,  over  and  above  that  of  making  and 
using,  was  unnecessary.  It  is  true  the  act  of  congress  directs, 
that  the  grant  by  the  letters-patent  shall  include  the  right  of 
"  making,  constructing,  using,  and  vending  to  others  to  be  used,'' 
and  hence  it  is  inferred,  the  right  of  vending  is  separate  from 
that  of  making  and  using.  But  the  exclusive  right  of  fabricat- 
ing and  using  necessarily  comprises  the  whole  beneficial  interest, 
and  the  right  of  parting  with  it  or  any  part  of  it  is  incident  to 
the  right  of  property.  The  latter  was  specially  secured  by  the 
act  of  congress  ear  mt^ari  cautda,  to  obviate  all  difficulty  on  the 
subject.  Here  the  contract  contemplated  the  exclusive  right 
within  a  certain  district,  so  as  to  give  the  defendant  the  whole 
interest,  he  could  therefore  dispose  of  it  at  his  pleasure.  Who 
could  call  him  to  account?  The  case  would  be  different  if  he 
were,  by  the  articles,  to  be  admitted  only  to  a  participation  in  the 
right,  for  he  could  in  that  case,  without  a  special  authority, 
transfer  only  his  own  individual  right  of  making  and  using,  and 
could  not  while  he  retained  it,  introduce  another  person  under 
it,  and  the  right  to  assign  at  all  being  personal,  might,  by  an 
express  stipulation,  even  be  restrained.  Whether  a  condition 
not  to  assign  would,  in  a  conveyance  of  the  whole  right,  though 
for  a  district,  be  void,  on  the  ground  of  public  policy,  it  is  un- 
necessary to  decide,  because  the  deed  tendered  contains  no  such 
restraint,  but  admitting  it  might,  as  contended,  be  done,  stiU 
the  want  of  an  express  power  to  convey,  is  very  different  from 
an  egress  restraint. 
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Two  miaoellaiieoiis  ezoeptions  of  minor  importance  remain. 
An  exemplification  of  a  patent  to  Bernard,  dated  sixteenth  Janu- 
arjy  1811,  was  offered  and  admitted  after  it  was  objected  to. 
The  defendant  had  pleaded  specially  that  the  patent  right  which 
the  plaintiff  contracted  to  convey  to  him  was  inyalid.  To  thia 
the  plaintiff  replied  that  Bernard  had  obtained  letters-patent, 
dated  aeyenteenth  Norember,  1810,  for  a  new  and  usefol  im- 
provement, being  "  a  steamnsitill  and  water-boiler;''  and  that  the 
right  bj  sondry  oonyeyances  was  vested  in  him,  and  that  thia 
was  what  he  contracted  to  convey.  Bernard  had  in  fact  ob* 
tained  two  patents,  differing  not  only  in  date,  but  also  in  the 
name  or  style  of  the  improvement  patented,  one  being  called  a 
steamHEitill  and  water-boiler,  and  the  other  a  water-boiler  and 
steam-still.  This  difference,  though  trivial,  nevertheless  served, 
along  vrith  that  between  the  dates,  to  show  that  the  patent 
offered  was  not  the  one  the  validity  of  which  vraia  put  in  issue. 
On  this  state  of  the  pleadings,  which  seems  to  have  not  been 
adverted  to  by  the  court,  I  cannot  see  what  the  evidence  had  to 
do  with  the  question.  As  it  was  in  every  shape  irrelevant,  it 
tended  to  confuse  the  jury,  and  was  improperly  admitted. 

After  the  conclusion  of  the  arguments  of  the  counsel,  the 
defendant  submitted  eight  points,  on  which  he  prayed  the 
court  to  instruct  the  jury;  but  this  the  court  refused,  because 
those  points  had  not  been  made  in  the  argument.  A  party  pro* 
posing  a  question  to  the  court  may,  if  he  thinks  proper,  waive 
the  benefit  of  argument;  bat  it  is  fair,  not  only  towards  the 
opposite  counsel,  but  the  court,  that  the  former  have  an  oppor- 
tunity of  being  heard  before  a  decision  takes  place.  This,  as  a 
matter  of  practice,  every  court  has  power  to  direct  by  an  appro- 
propriate  rule;  but,  vrithout  a  rule,  I  very  much  doubt  their 
right  to  refuse  to  decide.  They  may  call  on  the  opposite  pariy 
to  speak  to  the  question  proposed,  but  'they  are  bound  to  in* 
struct  the  jury,  if  the  questions  are  not  entirely  irrelevant  to 
the  cause. 

The  judgment  must  be  reversed;  but  as  the  dedazation  is 
defective,  and  it  besides  appears  that  the  plaintiff  cannot  in  any 
event  recover,  the  court  will  not  award  a  vanre  faciaa  de  novo. 

Judgment  reversed. 

Belied  upon  as  authority  for  the  prmdple  that  the  invalidity  of  a  patent  ia 
a  sofBoieot  defenae  to  an  action  for  the  pzioe  in  Otiger  v.  Cook,  3  Watts  ft  S. 
870;  and  BurraUY.  JeweU,  2  Paige,  14S.  In  RoekxtfeUow  v.  Baker,  41  Fk. 
81  320^  however,  it  waa  held  that  an  ezeoated  eontraot  of  sale  of  a  patent 
would  not  be  aet  aside  on  the  gronnd  of  the  invalidity  or  worthleaneaa  of  anoh 
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pstent,  where  the  yendor  wm  sot  chaigeftUe  with  any  fraud  or  misrepreMiita- 
tioD  in  effeoting  the  eale.  The  role  here  laid  down  that  where  the  oovenante  in 
a  oontract  are  mutual  and  dependent^  and  one  party  haa  not  signed  or  aealed 
i%  and  in  therefore  not  hoond  l^  it»  the  other  party  will  alao  not  he  boand» 
waa  held  not  to  apply  to  an  ezeoated  oontraot  in  OfWfe  ▼.  Bodges,  65  Fla. 
8t  616. 

Aa  to  when  eqnity  will  regard  time  aa  an  eaieatiil  of  a  oontraol^  aee  Am- 
did ▼.  Lynch,  7  Am.  Dee.  4Si,  endnote. 


Cook  v.  Ievine. 

[5  BnosAn  Ji  B4WIa^  i89.J 

Pdbuo  Qhsoib's  Liabilitt  ov  OoiiTBAOT.— A  pahlio  officer  is  not  per- 
aonally  liaUe  on  a  oontract  made  by  him  offioiaUy,  unleai  he  exproealy 
and  nneqaivocaUy  agree  to  be  bonnd,  nor  will  the  fact  that  he  haa  fonda 
in  hii  handa  for  tiie  payment  of  a  daim,  bat  not  apecifioally  appropriated 
to  any  partienlar  claimant^  alter  the  oaaep 

AonoH  for  money  had  and  reoeiyed.  The  facts  were:  On 
April  2, 1814,  a  oontract  was  made  between  the  United  States, 
by  the  d^endant  as  commissary-general,  and  the  finn  of  Mor- 
rison, Taylor  &  Co.,  for  the  purchase  of  a  quantity  of  gun- 
powder. A  large  part  of  the  powder  haying  been  delivered  to 
the  officers  of  the  goyemment,  receipts  were  duly  given  there- 
for, which  were  put  into  the  hands  of  one  Tilford,  with  instruc- 
tions to  collect  the  amount.  Tilford  applied  to  the  defendant 
several  times  for  payment,  who  told  him  that  payment  would 
be  made  as  soon  as  he  received  the  treasury  notes  from  the  gov- 
ernment. Tilford  having  in  the  meantime  drawn  on  the  com- 
missary for  a  portion  of  the  amount,  offered  to  sell  to  the 
plaintiff.  Cook,  a  draft  for  the  balance.  Oook  declined  to  pur- 
chase until  he  knew  that  the  draft  was  good.  On  October  27, 
1814,  Tilford  drew  sjh  order  in  the  name  of  Morrison,  Taylor  & 
Co.,  on  the  defendant  as  commissary-general,  in  favor  of  the 
plaintiff  for  the  said  undrawn  balance,  payable  as  soon  as  he 
should  be  in  funds  from  the  war  department.  The  plaintiff  and 
Tilford  then  took  the  draft  to  the  defendant's  office,  and  pre* 
sented  it  to  Banger,  his  clerk,  the  defendant  being  at  the  time 
in  a  back  room.  The  draft  was  taken  to  the  defendant,  and  he 
iras  consulted  about  it.  Payment  of  the  draft  was  promised, 
and  it  was  put  on  file  in  the  office.  The  plaintiff  asked  if  it  was 
necessary  to  have  it  accepted,  but  Banger  said  not.  Banger 
then  wrote  a  receipt  for  the  money  to  be  paid  to  the  defendant 
to  be  signed  by  Tilford  for  Morrison,  Taylor&Co.,  and  told  the 
plaintiff  that  would  be  his  voucher.    These  facts  were  proved  b^" 
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Xilford,  wlio  also  steted  that  he  nndentood  from  Banger  that  the 
bnsineas  was  done  in  their  usual  form  and  manner  of  transact- 
ing business.  The  plaintiff  gave  Tilford  his  notes  for  the 
amoimt  of  the  draft,  which  were  afterwards  paid.  There  was 
■ome  controversy  as  to  who  composed  the  firm  of  Morrison, 
Taylor  &  Co.,  and  also  as  to  the  authority  of  Tilford  to  sell  the 
claim,  and  there  was  conflicting  testimony  on  these  points.  A 
dispute  having  subsequently  arisen  between  some  of  those  who 
were  alleged  to  constitute  the  firm  of  Morrison,  Taylor  A  Co., 
and  others,  as  to  their  respective  right  to  the  money  due  from 
the  government,  and  some  of  the  parties  having  notified  the 
defendant  of  their  claims,  the  defendant,  on  November  16,  re- 
turned the  order  to  the  plaintiff,  and  refused  to  pay  it,  where- 
upon the  plaintiff  had  it  protested  for  non-payment.  The  funds 
were  invested  by  the  defendant  in  six  per  cent,  stock,  having 
been  received  by  him  from  the  government.  There  was  a  ver> 
diet  for  the  plaintiff,  and  the  defendant  thereupon  inteiposed  a 
motion  for  a  new  trial. 

C7.  J.  IngersM  and  Birmey,  for  the  defendant,  contended  that 
the  defendant  was  not  liable  personally  unless  there  was  clear 
evidence  of  an  express  promise,  and  cited  Mcucbeath  v.  HaUir 
mand,  1  T.  B.  172;  Unwin  v.  WoUdy,  Id.  674;  HodydanY.  Dexier, 

1  Oranch,  847;  Jones  v.  Letomb^  8  Dall.  884;  Fasamare  v.  Hbtf, 

2  Binn.  201;  MyrUe  v.  Beaver,  1  East,  185;  Melchwr  v.  HaiMy, 
8  Wils.  149;  WaHoer  v.  SwartwovU,  12  Johns.  444  [7  Am.  Dec. 
884];  Baihbon  v.  Budlang,  15  Id.  1;  BraumY.  Austin,  1  Mass. 
208  [2  Am.  Dec.  11];  Bioe  v.  Shute,  1  East,  579. 

J.  B.  IngersoU  and  Chauncey,  conira,  contended  that  the  defend- 
ant having  promised  to  pay  to  the  plaintiff  money  that  was  due  to 
Morrison,  Taylor  &  Oo.,  could  not  bind  the  government  thereby, 
and  was  therefore  liable  personally  as  upon  his  own  promise, 
and  cited  1  Bro.  Oh.  101;  1  East,  582;  2  Str.  955;  8  Oai  69; 
4  T.  B.  848;  5  Esp.  N.  P.  247;  1  Bay,  868;  2  Johns.  48;  5  Id. 
68;  7  Id.  891;  13  Id.  818;  1  Esp.  811;  1  Taun.  347. 

By  Court,  Gibson,  J.  There  is  no  doubt  that  Tilford  was 
the  agent  of  all  the  x>artie8  interested,  for  the  purpose  of  re- 
ceiving the  money  due  on  the  contract;  but  whether  he  had 
authority  to  sell  the  claim,  and  by  that  means  deprive  Morrison, 
Taylor  &  Co.  of  their  right  to  revoke  his  authority  at  any  time 
before  the  money  should  be  actually  paid  by  the  defendant,  is 
a  question  not  directly  involved,  and  we  will  not,  therefore, 
decide  which.    We  are  to  inquire  whether  the  defendant  has. 
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by  an  expreas  promifle,  engaged  to  pay  the  debt  of  the  United 
States.  Of  the  law  on  Una  anbjeet.  there  is  no  donbt.  'A 
public  agent,  treating  for  the  government,  but  neither  asking 
nor  reoeinng  credit  for  himself,  is  altogether  irresponsible  on 
any  contract  he  makes  in  that  capacity;  and  whererer  his 
promise  or  engagement  is  connected  with  a  snbject  fairly  within 
the  scope  of  his  authority,  it  shall  be  intended  to  have  been 
made  officially  and  in  his  public  character,  unless  the  contrary 
distinctly  and  expressly  appear.  Were  it  otherwise,  no  man 
would  be  so  imprudent  as  to  accept  an  office  with  which  indi- 
viduals might  have  pecuniary  transactions,  for  he  could  not 
perform  its  duties  without  an  absolute  certainly  of  being  ruined. 
Thus,  the  policy  of  the  law  being,  in  all  cases  of  doubt^  to 
protect  the  officer,  there  can  be  no  recovery  against  him,  except 
on  the  most  dear  and  satisfactory  evidence  of  an  absolute  and 
unqualified  engagement  to  be  personally  answerable. 

But  the  policy  of  official  protection  aside,  the  rule  is  the  same 
between  private  individuals,  in  eveiy  case  of  a  promise  by  one 
to  pay  the  debt  of  another.  In  England,  and  I  believe  in  most 
of  our  sister  states,  every  promise  of  this  sort  is,  unless  it  be 
zedoced  to  writing,  made  void  by  statute.  With  us  there  is 
unfortunately  no  such  statute;  but  the  policy  which  gave  rise 
to  it  elsewhere,  so  far  operates  here  that  no  recoveiy  is  permit- 
ted where  an  absolute  promise  is  not  made  out  by  clear  and 
indisputable  evidence.  In  the  case  before  us,  the  whole  evi- 
dence of  a  promise  of  any  kind  is  contained  in  the  deposition 
of  Tilford.  Previous  to  the  period  when  he  negotiated  the 
draft  to  the  plaintiff,  he  had  several  times  called  on  the  de- 
fendant, and  been  told  that  the  claim  would  be  satisfied  as  soon 
SB  the  latter  should  receive  a  remittance  of  treasury  notes  from 
government,  which  was  momentarily  expected. 

On  this,  he  proposed  to  sell  to  the  plaintiff  a  draft  on  the 
defendant  for  the  amount  of  the  claim;  but  before  the  ar- 
xangement  was  completed,  the  parties  called  at  the  office  of 
the  defendant,  and  presented  the  draft  to  Banger,  his  derk. 
The  defendant  was  in  the  back  room,  and  the  witness  says  the 
draft  was  taken  to  him  by  some  one  present,  or  that  he  was  con- 
sulted about  it,  and  that  **  payment  was  promised,"  and  the 
draft'put  on  file  in  the  office.  This  is  the  whole  of  the  evidence 
about  the  promise.  Now,  beside  that  it  is  very  uncertain,  on 
this  statement,  whether  the  promise  was  made  by  the  defendant 
or  Banger,  it  is  dear  this  was  an  official  transaction,  conducted 
throughout,  as  Tilford  elsewhere  swears,  in  the  usual  course  of 
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ihe  defendant's  bnsinesSy  and  the  intendment  of  law  theref ore, 
is,  that  the  promiae,  if  made  by  the  defendant,  was  in  his  offi* 
cial  character. 

If  it  were  made  by  Banger,  he  eonld  not  bind  the  defendant, 
either  in  an  official  or  unofficial  transaction;  and  it  is  just  as 
probable  it  was  made  by  him  as  by  the  defendant;  for  Banger 
seems  to  haye  been  the  person  chiefly  consulted  by  the  parties, 
and  there  is  no  decisiTc  evidence  of  any  one  else  having  an- 
swered their  inquiries.  On  this  head,  the  evidence  is  alto- 
gether uncertain  and  unsatisfactory.  But  what  clearly  shows 
that  no  personal  responsibility  was  contemplated,  is  the  refusal 
to  accept  the  draft.  Banger  stating  that  their  usual  way  of 
transacting  business  was  not  to  accept  in  such  cases,  and  with 
that  the  parties  were  satisfied.  Would  they  have  been  so  if  this 
had  not  been  a  common  office  transaction  in  the  usual  course, 
or  would  they  have  gone  away  without  some  memorandum  or 
other  kind  of  evidence  to  explain  it,  and  secure  the  defendant's 
personal  guaranty?  Besides,  too,  the  improbability  that  the 
defendant  would,  vdthout  any  compensation  for  the  risk, 
become  personally  responsible  for  the  sake  of  persons  with 
whom  he  appears  to  have  had  no  connection,  and  but  little 
acquaintance,  is  monstrous.  But  it  is  unnecessaiy  to  consider 
the  strong  negative  tendency  of  the  evidence;  for  it  is  alto- 
gether deficient  in  extent.  It  is  not  sufficient  to  prove  that  the 
defendant  merely  promised  payment,  for  that,  in  the  course  of 
an  official  transaction,  can  be  referred  only  to  payment  in  the 
course  of  official  duty;  but  it  is  necessary  to  go  so  far  as  to 
show  that,  for  a  good  consideration,  he  entered  into  an  absolute 
and  unqualified  engagement  to  pay  at  all  events,  and  out  of  his 
own  pocket,  if  the  public  funds  should  fail  him.  But  here 
there  was  no  promise  implying  an  engagement.  What  is 
called  the  promise  of  the  defendant  was  merely  gratuitous,  and 
in  answer  to  inquiries  as  to  the  value  of  TiUord's  demand.  To 
inquiries  of  this  kind,  an  officer  is  not  bound  to  reply;  but  if 
he  answer  with  good  faith,  he  vrill  not  be  responsible  for  the 
accuracy  of  the  information  he  communicates,  though,  for 
fraud,  he  may  be  answerable  in  damages.  Here  the  evidence 
entirely  fell  short,  and  to  leave  the  matter  to  the  jury  as  r 
question  of  fact,  vnthout  instructing  them  that,  by  intendment 
of  law,  a  promise  in  the  coarse  of  an  official  transaction  creates 
no  personal  liability,  unless  that  is  expressly  stipulated  for, 
would  be,  perhaps,  putting  the  cause  in  a  point  of  view  too 
favorable  to  the  plaintiff.    It  was  not  a  matter  doubtful  as  to 
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the  eTidence,  bat  there  was,  in  truth,  not  sufficient  eTidenoe  on 
which  a  verdict  against  the  defendant  could  be  founded. 

A  direct  promise  is  therefore  necessaxy  to  sustain  an  action 
against  an  officer.  But  Tilford  having  given  a  receipt  for  the 
amount,  on  which  as  a  voucher  the  defendant  received  the 
monqTi  it  was,  it  is  contended,  received  specifically  as  payment 
by  the  government  into  the  defendant's  hands,  for  the  plaint- 
iff's use.  But  although  funds  were  put  into  the  defendant's 
hands,  and  by  him  invested  in  the  stocks  for  the  ultimate  pig- 
ment of  this  daim,  when  the  persons  entitled  to  the  money 
should  be  ascertained,  there  is  no  pretense  to  say  those  funds 
were  specifically  appropriated  by  government  to  the  payment 
of  any  one  in  plurticular.  The  defendant  was  not  an  agent  to 
receive  payment  for  the  plaintiff*,  and  although  funds  were  pro- 
vided, payment  by  the  government  remains  yet  to  be  made. 
There  are  undoubtedly  cases  in  the  books  of  tusumpftii  for 
money  had  and  received  by  regimental  agents;  but  it  will  be 
found  that  in  each  the  defendant  was  the  agent  of  the  plaintiff, 
as  well  as  of  the  government.  Here  the  United  States  have 
not  parted  with  the  control  over  the  fund. 

But  it  is  urged  the  defendant  is  to  be  as  a  mere  stakeholder; 
the  contest  being  between  the  individuals  who  contracted  v^ith 
the  United  States;  and  that  as  substantial  justice  has  been  done 
between  them,  the  court  ought  not  to  interfere  vrith  the  verdict, 
because  it  may  only  be  against  some  rule  of  law.  Without 
necessarily  entering  into  the  merits  of  the  disputes  between 
those  contractors,  or  saying  anything  to  the  prejudice  of  any 
parly  in  the  suit  depending  directly  between  them,  I  may  re* 
mark,  that  it  is  far  from  being  clear  that  injustice  has  not  been 
done,  or  that  the  plaintiff  lias,  under  the  transfer  of  the  claim 
by  Tilford,  acquired  any  right  at  all.  But  as  regards  the  de- 
fendant, injustice  has  certainly  been  done,  which  can  be 
repaired  only  by  another  trial;  for  it  is  not  here  that  he  stands 
in  all  respects  as  a  stakeholder,  indifferent  as  to  the  event.  The 
authority  of  the  plaintiff  to  receive  the  amount  due  is  to  him  a 
matter  of  essential  importance;  for  though  payment  to  the 
plaintiff  on  a  void  authority  would  not  render  the  defendant 
liable  to  Morrison,  Taylor  &  Co.  in  an  action,  still,  as  we  must 
intend  that  government  will  always  do  justice,  the  presumption 
is,  that  that  firm  would  eventually  receive  whatever  is  due  to  it: 
and  in  the  event  of  its  being  successful,  the  defendant  would, 
in  the  settlement  of  his  account,  be  held  answerable  for  a 
misapplication  of  the  money.    It  is  said,  however,  that  the  indi- 
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vidnal  claims  of  the  parties^  haTing  been  litigated  and  respect- 
iTclj  decided  on  in  tUis  suit,  would  doubtless  be  a  sufficient 
inducement  for  government  to  refuse  its  interference  in  behalf 
of  any  one  dissatisfied  with  the  verdict.  But  for  this,  although 
it  be  highly  probable,  the  defendant  can  have  no  pledge.  In 
eveiy  point  of  yiew,  then,  we  are  bound  to  award  a  new  tiiaL 
New  trial  granted. 

fiM  Ftmmam  t.  0H$»  e  An.  Dm.  WL 


Berks  and  Dauphin  Turnpikb  Boad  v.  Mtibs. 

tf  SBMBiar  a  Savu.  UJ 

Svnuoras  or  Bzioirnov  or  OonTKAor.— Whew  won  u$  faeium  it  phsdsd  ts 
ft  ooiitnwl»  it  mut  besabmittad  to  tha  Jury  if  tlMn  is  tha  dii^tast  •ri- 
denoe  of  its  exeoatioii. 

OoBPOKATB  81AL  Pbotsb  WHAT.— Tho  ooipQtato  Mftl  sffixtd  to  thooQutmel 
of  s  oorporaiioB  ii  prima  /ode  eridenoe  tluit  mioh  oontnet  was  dsly  en- 
tered into  by  the  number  of  memben  reqnized  by  the  ohsrter  to  make 
a  Talid  oontFaot*  althongfa  it  ia  signed  by  a  leaa  nnmber,  and  the  qnestion 
whether  the  aeal  was  duly  affixed  ia  for  the  Jniy  to  detennine. 

OommoifisDro  Dnrmn  BsBPSonvo  Sxook.— ThoQ^  the  ohartar  may  ptD> 
hibit  a  oorpotation  from  aeOing  atook  exoapt  ia  a  partionhtf  manner,  it 
may  neyertheleae  oompromiae  in  a  different  manner  a  diapnte  oonceming 
•feoofc  preriooaly  sabaoribed. 

llmroMEB  or  OoBroBATiov.—- The  faet  that  a  oorpotation  ia  miiamed  in  a 
oontraot  will  not  avoid  sneib  oontnotk  if  the  identify  el  the  eofpontioa 
anfastaatiaUy  appear. 

Bbbob  to  the  oommon  pleas  in  an  action  of  ooTenant  upon  an 
agreement  between  the  plaintiib  and  the  defendant,  executed 
under  the  following  circumstances:  In  NoTember,  1816,  the 
plaintiffs,  a  corporation,  brought  an  action  against  the  defendant 
upon  a  promissory  note  for  certain  stock.  In  that  action  after  a 
jury  was  sworn  but  before  trial,  the  agreement,  now  sued  upon, 
having  been  entered  into  as  a  compromise,  was  produced  and 
the  cause  was  dismissed  and  marked  ''settled  as  per  agree- 
ment filed."  The  agreement  in  question  was  signed  by  the 
defendant  and  by  the  treasurer,  president  and  secretaiy  of  the 
corporation,  and  sealed  with  their  respectiTe  seals,  and  had  the 
corporation  seal  affixed.  It  purported  to  hare  been  executed 
by  and  ''  between  the  Berks  and  Dauphin  Turnpike  Company 
and  John  Myers,"  and  after  reciting  the  fact  of  the  dispute  con- 
ceining  the  stock,  provided  that  Myers  should  take  the  stock 
and  pay  for  the  same  in  certain  specified  installments.    The 
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defendant  having  made  default  in  the  payment  of  the  first  in* 
etallment  this  action  was  brought.  The  defendant  pleaded  non 
€9t  fiuAum  and  covenants  performed,  to  which  there  was  a  replj 
and  issue  joined.  At  the  trial  the  plaintiffii  produced  in  evi- 
dence the  record  of  the  former  action,  and  the  agreement  filed^ 
and  then  after  proving  the  seal  of  the  corporation,  called  the 
subscribing  witness,  who  testified  to  the  execution  of  the  instru* 
ment  by  those  whose  names  were  signed  to  it,  but  did  not  see 
the  corporation  seal  affixed,  and  could  not  recollect  that  the 
seal  was  to  it.  The  defendant's  counsel  objected  to  the  admis- 
fribililj  of  the  said  agreement  as  evidence,  on  grounds  which 
sufficiently  appear  from  the  opinion.  The  court  thereupon 
excluded  the  said  agreement,  to  which  the  plaintiffii  excepted, 
and  brought  this  writ  of  «rror. 

Weidman  and  Norris^  for  the  plaintiffii  in  error,  cited  8  Bl. 
806;  6  Bac.  Ab.  872;  PigoU  v.  SaOoway,  1  Binn.  i42;  2  Bac.  Ab. 
7;  4  Oom.  Dig.  167;  Mayor  of  Thetford'a  case,  1  Balk.  192;  3 
Bl.  806, 808;  Jack&m  v.  WaUh,  8  Johns.  226;  Phil.  Bv.  123,  129; 
Jenn(nff8  t.  Bragg,  Oro.  Eliz.  646;  8  Bac.  Ab.  696;  Pow.  on 
Oont.  64;  N.  T.  African  8oc.  etc.  v.  Varick,  13  Johns.  98;  Danforth 
T.  Sc^harie  S  Duaneeburg  Turtqrihe  Boad,  12  Id.  227. 

Wrighi  and  Fieher,  for  the  defendant  in  error,  dted  Head  v. 
Providence  Ins.  Co.,  2  Ocanch,  127;  BeaUy  v.  Marine  Ine.  Co.,  3 
Johns.  109;  Bex  t.  Spencer,  8  Bnir.  1827;  Jenkins  t.  Unicn 
numpike  Co.,  1  CaL  Oa.  86. 

By  Court,  Gibsov,  J.  Oi^  a  bill  of  exceptions  to  the  admis- 
cion  of  a  paper  for  vrant  of  proof  of  authenticity,  a  court  of 
error  should  permit  no  objection  to  be  made  which  was  not 
urged  below,  for  eveiy  deficiency,  if  suggested  in  due  season, 
might  be  remedied  by  snpplementaxy  proof;  and  eveiy  ground 
of  olqeotion,  therefore,  not  specifically  taken,  is  to  be  consid- 
ered as  having  been  waived.  Besides,  a  bill  of  exceptions  is 
taken  to  remoTC  the  Teiy  point  made  below,  and  where  that  ap- 
pears on  the  record,  it  would  be  unjust,  as  well  towards  the 
court  as  the  party,  to  rcTcrse  on  a  ground  entirely  new.  In  the 
case  before  us,  it  appears  the  admission  of  the  articles  of  agree- 
ment was  resisted  on  four  grounds,  which  I  shall  consider  in 
their  order. 

In  the  first  place,  it  is  said  the  fact  of  the  actual  execution  of 
the  instrument  was  not  duly  proved.  It  is  necessary  to  premise 
that  there  is  a  striking  difference  between  proof  of  authenticity, 
eoUateral  to  the  issue,  and  offered  for  the  purpose  of  introduce 
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ing  ihe  deed  itself,  and  the  same  inoof  where  the  iesae  is  di- 
rectly on  the  fact  of  sealing  and  deliTering.  In  the  first  case 
the  court  is  the  appropriate  tribunal  to  decide  ihe  preliminaiy 
questions  of  fact,  although,  where  the  evidence  is  not  dear,  it 
may,  and  usually  does,  refer  the  consideration  of  those  questions 
to  the  juiy,  with  a  direction  not  to  consider  the  deed  or  paper 
as  being  in  evidence  if  the  facts  should  appear  to  be  unsup- 
ported by  due  proof,  but  where  the  execution  of  the  paper  is 
the  fact  directly  in  issue,  the  jury,  and  not  the  court,  is  to  judge 
of  the  proof,  which,  instead  of  being  preliminaiy  to  the  admis- 
sion of  other  evidence  to  proTe  the  issue,  goes  itself  directly  to 
the  jury  as  evidence  in  chief  of  the  very  fact  in  controversy. 
On  the  plea  of  rum  ed  factum^  therefore,  whercTer  there  is  a 
spark  of  evidence  of  sealing  and  delivering,  the  court  are  bound 
to  permit  the  instrument  to  be  read;  for  it  is  not  for  them,  but 
the  jury,  to  judge  of  the  fact.  Then  taking  for  granted  that  a 
want  of  due  execution  by  the  plaintiflfs  would  also  invalidate  the 
instrument  as  the  deed  of  the  defendant,  the  question  is, 
whether  there  was  not,  at  least,  some  evidence  of  execution  by 
the  former.  After  the  plaintiffs  had  proved  the  seal  of  the  cor- 
poration, the  subscribing  witness  was  called,  who  deposed  that 
the  article  was  executed  at  his  father's  house  in  Myerstown,  and 
that  he  heard  the  defendant  and  the  four  managers  present 
acknowledge  their  seals,  but  that  he  did  not  see  the  seal  of  the 
corporation  affixed,  nor  did  he  see  it  at  all.  In  addition,  the 
plaintiflBs  gave  in  evidence  the  record  of  a  suit  between  the 
present  parties,  which  was  marked,  '^settled  as  per  agreement 
filed;"  and  it  is  conceded  the  agreement  referred  to  is  the  article 
in  question.  Here  the  strength  of  the  objection  is,  that  the 
witness  did  not  see  the  seal  affixed,  but  in  PigoU  v.  iToIIoioay,  1 
Binn.  436,  where  the  witness  could  not  swear  to  his  recollection 
of  the  fact,  the  matter  was  left  to  the  jury  to  be  decided  under 
all  the  circumstances.  But  besides  this  the  filing  of  the  article, 
as  containing  the  terms  of  the  compromise  of  a  former  suit  be- 
tween the  parties,  was  a  circumstance,  however  slight,  from 
which  a  jury  might,  if  unexplained,  infer  a  re-delivery  after  the 
sea)  was  in  fact  affixed,  and  the  mere  proof  of  the  seal  itself 
was  at  lesiAi  prima  fads  evidence  that  it  had  been  duly  affixed, 
and  in  the  absence  of  evidence  to  the  contrary,  dispensed  with 
the  necessity  of  positive  proof.  If  there  were  any  droumstances 
of  fraud  in  the  transaction,  or  other  matters  affecting  the  valid- 
ity of  the  transaction,  they  were  for  the  consideration  of  the 
jury,  whose  business  it  was  to  judge  of  their  effect,  under  the 
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diieotion  of  the  oourt,  in  matters  of  law.  The  flfst  ground  of 
objection  therefore  fails. 

Then  as  to  the  second  ground,  it  is  said  that  if  actual  execn- 
tion  were  eren  proved,  the  instroment  is  Toid,  inasmuch  as  the 
act  of  incorporation  requires  the  number  of  five  managers  to 
constitute  a  quorum,  with  power  to  enter  into  a  contract,  and 
it  is  signed  only  by  three.  It  is  clear,  howerer,  the  court 
could  not,  with  or  without  evidence,  assume  the  fact  that  the 
contract  was  made  by  persons  destitute  of  authority  from  the 
corporation,  which  may,  if  it  be  not  expressly  restrained  by  its 
charter,  contract  through  the  agency  of  a  select  committee  of 
its  members.  Here  the  affixing  of  the  seal,  which  is  merely  a 
ministerial  act,  was  the  matter  in  question,  and  that,  surely, 
might  be  done  by  a  less  number  than  was  at  first  competent  to 
enter  into  the  contract,  provided  it  were  by  the  direction  of  the 
legal  quorum.  The  seal  itself  was  prima  facie  evidence  that 
the  contract  had  been  duly  entered  into  by  the  corporation, 
and  we  know  not  that  the  office  of  affixing  it  is  confined  by  the 
charter  to  any  particular  officer  or  member.  If  it  were,  in  fact, 
affixed  by  persons  having  no  authority,  that  was  a  matter  for 
subsequent  consideration  by  the  jury,  and  not  proper  for  dis- 
cussion before  the  court  at  the  period  when  the  bill  of  excep- 
tions was  sealed. 

The  third  ground  of  objection  is  that  the  instrument  is  void, 
because  it  goes  to  dispose  of  the  stock  in  a  manner  different 
from  that  prescribed  by  law.  It,  however,  does  not  contain 
a  contract  for  the  sale  of  stock,  but  a  compromise  of  a  dis- 
pute respecting  stock  subscribed  before.  Surely  the  company 
had  a  right  to  make  such  a  compromise,  and  the  stipulation 
that  the  defendant  should  take  and  pay  for  the  stock  he  had 
before  subscribed,  can  in  no  shape  be  inconsistent  with  the 
act  of  incorporation.  The  assumption  that  the  defendant  had 
not  paid  the  ten  dollars  on  each  share  at  the  time  of  subscrib- 
ing, and  that  his  subscription  was  therefore  void,  is  entirely 
gratuitous;  and  if  the  law  be  so,  and  there  even  were  evidence 
of  the  &ct,  it  would  be  for  consideration  of  the  jury,  and  not 
the  court. 

The  last  ground  of  objection  is  that  the  contract  purports  to 
be  with  *'The  Berks  and  Dauphin  Turnpike  Company,'' 
whereas  it  is  to  be  laid  with  ''  the  president,  managers,  and 
company  of  the  Berks  and  Dauphin  Turnpike  Boad;"  and  it  is 
Argued  that  the  deed  offered  not  being  the  deed  declared  on, 
was  not  evidence  in  support  of  the  issue.    If  this  were  true,  it 
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Vo'uld  be  deoifdve^  for  saoh  a  yariance  is  fatal;  but  ihe  article  is 
set  forth  in  the  declaration  with  exactness.  Whether  the  want 
of  an  averment  that  the  plaintiffii  are  the  persons  oontraoted 
with  by  the  name  of  **  The  Berks  and  Danphin  Tompike  Com- 
pany/' is  a  question  that  does  not  arise;  for  if  A.  declare  on  a 
bond  to  B.y  the  plea  of  non  est  factum  will  not  reach  the  defect; 
bat  the  defendant  ought  to  demur,  or  move  in  arrest  of  judg- 
ment, on  the  ground  that  the  plaintiff  has  not  set  out  a  titie  to 
reooyer.  In  pleading,  the  style  or  corporate  name  must  be 
strictiy  used;  and  while  the  law  was  that  a  corporation  could 
speak  only  by  its  seal,  the  same  strictures  in  the  use  of  the 
style  was  also  necessary  in  contracting.  But  when  the  courts 
began  to  allow  these  artificial  beings,  most  of,  if  not  all,  the 
attributes  of  natural  existence,  and  to  permit  them  to  contract 
pretty  much  in  the  ordinary  manner  of  natural  persons,  a  cor- 
respondent relaxation  in  tiie  use  of  the  exact  corporate  name 
for  puix^^ses  of  designation  necessarily  followed. 

I  take  the  law  of  the  present  day  to  be,  that  a  departure  from 
the  strict  style  of  the  corporation  will  not  avoid  its  contract,  if 
it  substantially  appear  that  the  particular  corporation  was  in- 
tended; and  that  a  latent  ambiguity  may,  under  proper  aver- 
ments, be  explained  by  parol  evidence,  in  this  as  in  other  cases, 
to  show  the  intention.  Here  the  court  had  no  right  to  say, 
that  there  was  no  such  corporation  as  that  named  in  tiie  articles, 
and  that  they  were  therefore  void,  for  it  was  the  business  of  the 
jury  to  judge,  under  all  the  circumstances,  whether  the  plaint- 
i£b  were  not  the  persons  intended.  Although  we  are  of  opinion 
the  articles  should  have  gone  to  the  jury,  we  do  not  profess  to 
decide  how  far  the  contract  may  have  beeen  affected  by  collat- 
eral circumstances;  we  confine  ourselves  to  the  question  of  com- 
petency.   The  judgment  is  reversed. 

Judgment  reversed,  and  a  venire  faciaa  de  novo  awarde4- 

Thii  oMe  IB  freqaently  died  by  AngeU  ft  Ames,  in  their  work  on  Corpon^ 
tioDB,  M  enthority  npon  the  leyenl  points  here  decided.  In  ooniideting  the 
■abject  of  misnomer  of  a  corporation,  they  say,  sec.  234:  "In  the  PtuidaU 
€tc  ▼.  Mfers,  6  Seig.  ft  R.  12,  the  dedaration  set  forth  a  oovenant  with  the 
'president,  managers  and  company  of  the  Berks  and  Danphin  Tonpiko 
Road,'  and  the  instrument  produced  on  trial  contained  a  covenant  with  'The 
Berks  and  Dauphin  Turnpike  Company. '  Gibson,  J.,  in  deliyering  the  opinion 
of  the  court  said:  '  In  pleading,  the  style  or  corporate  name  must  be  stricUy 
used;  and  while  the  law  was,  that  a  corporation  could  speak  only  by  its  seal, 
the  same  strictness  in  the  use  of  the  style  was  also  necessary  in  oontmoting. 
But  when  the  courts  began  to  allow  these  artificial  beings  most^  if  not  sll» 
the  attributes  of  natural  existence,  and  to  permit  them  to  contract  pretty 
much  in  the  ordinary  manner  of  natural  persons,  a  correspondent  relazatiob 
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in  tlM  iiM  cf  the  ezMt  corporate  name^  for  the  pupoeee  dedlgiiAted,  neoee- 
■aiily  followed.  I  ieke  the  hm  of  the  preeent  day  to  be^  that  a  departure 
from  the  atriot  etyle  of  the  ooiporatioii  will  not  aToid  its  oontraots,  if  it  sah- 
etantiaUy  appear  that  the  partionlar  ooiporation  waa  intended,  and  that  a 
latent  amfaigaSty  may,  under  proper  ATermenti^  be  explained  by  parol  evi- 
denoe  in  this  aa  in  other  oaaea,  to  ahow  the  intention.'  With  deference,  how- 
ever, to  the  learned  Joatice  we  have  qnoted,  we  apprehend  that  the  rule  he 
notea  aa  a  reUzation  from  the  atriotneea  prevailing,  when  corporatiooa  aggre* 
gate  conld  contract  only  by  aeal,  waa  the  true  doctrine  of  the  common  law, 
even  in  thoae  ancient  days.  For  Lord  Coke,  in  Sir  Moyle  Fmeh*s  etuA,  6  Co. 
669  aaya:  'It  waa  obaervedf  that  till  thia  generation  of  late  timea,  it  waa 
never  read  in  any  of  our  hooka,  that  any  body  politic  or  corporate  endeavored 
or  attempted,  by  any  aoit^  to  avoid  any  of  their  leasee,  grants,  conveyances, 
or  other  of  their  own  deeds,  for  the  misnomer  of  their  true  name  of  corpora- 
tion; bat  after  that  a  window  waa  opened  to  give  them  light  to  avoid  their 
own  grants^  for  themianomer  of  themselves,  what  soita  and  troublea  (to  avoid 
grants^  etc.,  aa  weU  made  to  them  aa  by  them)  have  followed  thereupon, 
everybody  knows;  bot  it  waa  aaid,  for  every  carious  or  nice  misnomer,  Qod 
forbid  that  their  leaaea  or  grants^  etc.,  shoald  be  defeated;  lor  there  will  be 
loDnd  a  di£Ebrenoe  between  write  and  grants;  and  in  all  cases  this  ia  true, 
fuod  apiees  juris  wm  maUjura,* "  The  remark  qaoted  from  Lord  Coke,  how- 
ever, woold  aeem  to  indicate,  that  in  the  time  of  that  great  maater  of  the 
common  law,  acme  anoh  strictness  of  doctrine  aa  that  referred  to  by  Qibaon, 
J.,  had  began  to  prevail  in  thia  matter  of  the  misnomer  of  corporationa. 

InParUnetm  V.  CUyqf  Parker^  85  Pa.  St  3ie,  the  rale  here  laid  down, 
that  the  aeal  of  a  corporation  ia  prima  faae  evidence  of  the  dae  ezeoation  of 
a  contract  to  which  it  ia  affixed,  ia  qaoted  with  approval  and  made  the  law  of 
thatoaasu 

Upon  the  point  that  onder  the  plea  of  non  ett  /aekmi,  if  there  ia  the  laaal 
eividenoe  of  the  exeontion  and  delivery  of  the  iaatrament  in  qoeation,  it 
■bouldbepegmittadtogotothe  Joiyi  mbSigflrkdw.  UvemtpotL 
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[•  ftOMMM*  *  B4WUi^  90.] 

"DrnnoL — ^A  testator  gave  a  legaoy  to  bia  gBsadaoiiy  hia  heto 
and  iirignffi  payable  in  jtBxXy  inatallmenti^  provid&ig  that  if  the 
grandaon  ahoold  die  onmanied,  and  withoat  iaaae,  *'  then  and  in  aadi 
ease  "  the  legacy  ahoold  be  divided  eqoally  among  the  testator'a  children; 
but  if  the  grandaon  ahoald  marry,  and  then  die  withoat  issoe^  "then 
and  in  sach  caae  **  one  third  of  the  legacy  ahoald  go  to  hia  widow,  and 
the  remainder  be  divided  among  the  testator'a  children;  and  the  legatee 
having  died  onmanied  and  witiioat  iasoe  after  the  testator'a  death,  it 
waa  held  that  thia  being  a  limitation  over  on  failore  of  isaoe  at  the  death 
d  the  first  taker,  waa  good,  and  that  the  legacy  vested  In  the  teatator^a 

Aonov  on  a  promisBory  note  dnwn  by  Daidel  and  NioholaB 
IMhl,  exeentois  of  Peter  Deihl^  deceaned,  in  faror  of  Henxy 
King,  Jan.,  and  assigned  hj  the  payee  to  Henxy  King,  the  in- 
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testatei  whose  administrators  were  the  plaintiffs.  The  note  was 
given  in  part  payment  of  a  legacy  beqneathed  to  Henry  King, 
jun.,  by  Peter  DiehL  The  material  provisions  of  the  will,  and 
other  faotSy  are  stated  in  the  opinion.  The  defendants  claimed 
that  the  title  of  Henry  King,  Jan.,  to  the  legacy  had  been 
divested  by  a  limitation  over  in  tiie  will,  he  having  died  without 
issue.  The  court  below,  however^  charged  the  jury  that  under 
the  provisions  of  the  will  and  the  facts  of  the  case,  the  legacy 
became  vested  absolutely  in  Henry  King,  jun.,  and  that  there- 
fore the  transfer  of  the  note  given  in  payment  thereof  gave  the 
plaintiffs  a  good  title.  To  this  opinion  the  defendants  excepted, 
and  after  a  verdict  and  judgment  for  the  plaintiffs,  brought  the 
ease  here  by  writ  of  error. 

CasaaU  and  Eopkina,  for  the  plaintiffs  in  error,  relied  on  8ooU 
▼.  Price,  2  Serg.  &  B.  69  [7  Am.  Dec.  629];  IkrbeU  v.  IkirbeU,  3 
Yeates,  187  [2  Am.  Dec.  369];  Findlay  v.  Biddle,  3  Binn«  189  [5 
Am.  Dec.  855];  Eoge  v.  Edge,  1  Serg.  &  B.  155;  Forih  v.  Cluqh 
man,  1  P.  Wms.  663;  MoffaU  v.  Strong,  10  Johns.  12;  Jackson  v. 
SUuOs,  11  Id.  337  [6  Am.  Dec.  876]. 

Bamilg  and  Buchanan,  for  the  defendants  in  error,  dted  Beau- 
derk  v.  Dormer,  2  Atk.  808;  Anderson  v.  Jackson,  16  Johns.  382 
[8  Am.  Dec.  830]. 

By  Court,  Duncan,  J.  On  the  argument  of  this  case,  the 
only  question  raised  was  this:  is  the  limitation  over  of  the 
legacy  to  Henry  King,  jun.,  a  good  one,  or  did  it  vest  in  him 
absolutely;  or,  in  other  words,  was  it  to  take  effect  after  an  indefi- 
nite failure  of  issue,  or  confined  to  a  failure  of  issue  on  the 
death  of  the  first  taker?  The  court  decided  that  it  was  indefi- 
nite and  void;  and  this  opinion  is  now  to  be  considered.  It  is 
imembaiiassed  with  any  difficulty  as  to  the  vexed  question, 
whether  limitations  in  the  same  v^ill  are  to  be  conatmed  differ- 
ently with  respect  to  real  and  personal  estate.  It  presents  the 
abstract  qnestion  of  a  limitation  of  a  personal  legacy.  Peter 
Deihl,  the  testator,  devises  in  the  following  words:  **  1  give 
unto  Henry  King,  my  grandson,  and  to  his  heirs  and  assigns, 
the  sum  of  one  thousand  pounds,  to  be  paid  to  him  in  two  hun- 
dred pounds  yearly  payments,  the  first  payment  to  be  made  in 
the  month  of  liay,  1808,  and  from  thence  two  hundred  pounds 
successively,  until  the  whole  shall  be  fully  paid.  Nevertixeless, 
if  the  said  Henry  King  should  die  unmarried,  and  without 
issue,  that  then  and  in  such  case  the  said  sum  so  bequeathed 
shall  be  equally  divided  to  and  amongst  all  my  children,  share 


May,  1820.]  Dxihl  v.  Eincf.  409 


and  share  alike;  but  in  ease  he  shall  many,  and  then  die  with* 
ont  issue,  that  then  and  in  snch  case  two  thirds  of  the  said  leg- 
acy shall  only  be  divided  amongst  my  children  as  aforesaid,  and 
one  third  of  the  said  legacy  shall  be  given  to  his  widow."  The 
will  is  dated  sixth  Janoazy,  1801.  The  testator  died  in  1812; 
Henry  King,  Jan.,  died  in  1816,  never  having  been  manied; 
some  children  of  the  testator  were  then  living. 

Honey  may  be  the  subject  of  an  execatory  devise,  but  such 
executory  devise,  after  an  indefinite  failure  of  issue,  would  be 
void,  the  contingency  being  more  remote  than  the  law  allows; 
but  restricted  to  the  time  of  the  death  of  first  taker,  it  is  good: 
Sooit  V.  Prioe,  2  Serg*  &  B.  69.  A  limitation  over  of  personal 
estate  when  such  future  limitations  are  confined  to  a  life  in 
existence,  or  twenty-one  years  and  ten  months,  restrained  to 
the  death  of  the  first  taker,  or  of  any  other  person  then  in  ene, 
or  depending  on  the  death  of  such  issue  under  the  age  of 
twenty-one  years  and  ten  months,  will  be  Tested  on  the  happen- 
ing of  these  contingencies.  HowcTcr  rigid  the  rule  may  be  in 
executory  devises  of  real  estate,  as  to  the  construction  of  the 
of  the  words  dying  without  issue,  signifying  an  indefinite  fail- 
ure; yet  the  moat  strenuous  adherents  of  this  rule  consider  that 
in  executory  bequests  of  personal  estate,  any  words  in  the  will 
will  be  laid  hold  of  to  restrain  the  generality  of  the  words  dying 
without  issue,  and  confine  them  to  dying  without  issue  living 
at  the  time  of  the  person's  decease,  in  order  to  support  the  in- 
tention of  the  testator,  for  by  this  construction  the  devise  over 
becomes  valid:  Anderson  v.  Jackwn,  16  Johns.  409  [8  Am.  Dec. 
880];  Mffai  t.  Strong,  10  Id.  12.  But  even  in  the  limitation  of 
personal  estate,  the  words  dying  without  issue,  standing  alone, 
without  the  conourxence  of  any  other  circumstance  indicating 
an  intention  of  restricting  it,  would  not,  ex  vi  iermvni,  signify  a 
dying  without  issue  living  at  the  death  of  the  first  taker.  To 
restrain  it  there  must  be  some  apparent  restrictive  inclination; 
some  clause  or  droumstance  in  the  will  which  can  indicate  or 
imply  such  intention;  some  expression  or  circumstance  con- 
nected vrith  the  vrill;  some  fair  demonstration. 

Without  a  tedious  and  unnecessary  reference  to  the  numer- 
ous and  contradictory  authorities  vriUi  which  the  books  abound, 
or  wasting  time  in  a  vain  attempt  to  search  them  all,  I  content 
myself,  to  justiify  this  position,  vrith  a  reference  to  Feame  on 
Remainders,  471,  where  most  of  the  leading  cases  are  collected 
and  considered.  This  is  the  substance  of  them,  and  as  it  ap- 
pears to  me,  the  well  settled  doctrine.    A  definite  failure  of 
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iasae  if  where  a  pfeeiee  time  is  ilxed  m  the  will  for  the  failure 
of  issaei  not  in  express  terms,  bat  inferable  with  reference  to  any 
particular  time  or  event.  If  Beniy  King,  jun.,  died  without 
issue,  and  without  wife,  then  the  testator  devises  the  whole  one 
thousand  pounds  to  his  children;  but  if  he  leaves  a  widow,  and 
dies  without  issue,  then  she  is  to  have  one  third,  and  the  chil- 
dren two  thirds. 

There  are  many  restrictive  indications:  1.  The  word,  then, 
in  Fhibury  v.  JSZUn,  1  P.  Wms.  668,  then  was  construed  an 
attribute  of  time;  then,  immediately  affcer  his  decease.  The 
ease  of  Boyat  v.  Eppea^  2  Munf.  479,  is  this  very  case;  a  devise 
to  a  son,  and  in  case  he  died  without  heir  of  his  body  lawfully 
begotten,  then  and  in  that  case,  a  devise  over.  The  court  said 
they  were  clearly  of  opinion  that  in  relation  to  land  there  was 
nothing  in  the  will  that  would  restrict  the  limitation  from  an 
indefinite  fiulure  of  issue  to  a  lulure  of  issue  at  the  time  of  the 
death,  though  in  respect  to  a  devise  over  of  personal  property^ 
viz.,  negroes,  they  thought  there  were  special  words  that  would 
justify  the  restrictive  construction,  which  were  the  special  words 
then  and  in  that  case, 

2.  The  devise  over,  is  to  persons  in  esM,  designated  children: 
Jackmm  v.  Staaia,  11  Johns.  887  [6  Am.  Dec.  876].  *'  I  give  and 
bequeath  to  Oatharine  and  Sarah,  each,  the  sum  of  twelve 
pounds,  out  of  my  personal  estate,  and  if  any  one  or  more  hap- 
pen to  die  without  heir,  then  his  or  her  put  shall  be  equally 
divided  among  the  rest  of  the  children."  The  devise  over  good. 
These  are  indications  of  intent,  but  the  third  is  demonstrative. 

When  was  this  properly  to  be  divided  between  the  children  f 
Immediately  on  the  death  of  the  first  taker.  The  provision  for 
his  widow,  in  case  he  left  one,  shows  this,  points  out  the  veiy 
instant  of  division  among  the  children,  on  the  event  of  his 
marrying  and  leaving  a  widow,  but  no  issue.  So  on  the  event 
of  his  never  having  married,  the  same  point  of  time  marks  the 
time  of  division,  in  one  case  the  whole,  in  the  other  two  thirds. 
If  he  die  leaving  a  widow  and  no  issue,  one  third  to  the  widow 
and  two  thirds  to  the  testator's  children,  if  he  die  leaving 
neither  widow  nor  issue,  the  whole  to  his  children.  This  is 
Moffat  V.  Strong,  10  Johns.  12.  *' And  if  any  of  my  said  sons 
should  die  without  lawful  issue,  then  let  his  or  their  part  be  di- 
vided equaUy  among  the  survivors,  unless  it  should  so  happen 
that  he  or  they  so  dying,  should  leave  a  wife  behind,  in  which 
case  she  shall  take  ba<dc  what  she  brought  with  her,  and  one 
hundred  pounds  besides,  and  only  the  remainder  to  be 
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So  here  the  widow,  if  Henxy  King,  jun.,  left  one,  was  to  haTe 
one  third  of  fhe  one  thousand  pounds,  and  the  remainder  to  be 
diTided  among  the  ohildren  of  the  testator,  pointing  out  in 
langnage  too  dear  to  be  doubted  of,  the  instant  when  the  di^is- 
ion  was  to  be  made.  The  generality  of  the  expression,  dying 
without  issue,  is  thus  tied  up,  and  referred  to  a  dying  without 
issue,  living  at  the  time  of  the  diyision,  the  death  of  the  first 
talrar,  the  definite  period  when  it  was  to  go  over.  Tou  cannot 
ao  construe  as  to  make  the  moment  of  division  different,  on 
these  different  events,  though  the  quatUum  to  be  divided  is  dif- 
ferent. The  legacy,  on  the  death  of  the  testator,  vested  in 
Henxy  King,  jun.;  the  time  of  payment  postponed,  not  abso- 
lutely, but  9ub  made;  it  was  subject  to  be  divested,  on  an  event 
reasonably  determinable,  viz.,  his  death  without  leaving  issue 
then  living.  This  event  having  happened,  the  limitation  over 
was  valid,  and  the  legacy  goes  over  to  the  children  of  the  tes- 
tator. The  judgment  is,  therefore,  reversed.  But  as  sufficient 
appears  to  satisfy  the  court  that  this  legacy  might  not  be  the 
sole  consideration  of  the  obligation  on  which  this  suit  is  brought, 
it  is  remanded  and  ordered,  that  a  venire  faciaa  de  novo  issue. 
The  court  carefully  avoid  giving  or  intimating  any  opinion  on 
any  other  part  of  this  case  than  that  to  which  their  inquiry  has 
been  directed,  hj  the  argument  of  the  counsel.  It,  therefore, 
goes  back  without  prejudice,  except  so  far  as  depends  on  the 
validity  of  the  limitation  over. 
Judgment  reversed  and  a  vemirefaoioB  de  novo  awarded. 

Appeoved  Mid  loUowvd  in  Ba^  t.  Bofp^  e  Fk  St  48^  whare  FbMck  v. 
Clw'iitffi  a  Am>  Dse.  W^  is  alio  oommtnded.    S— nds  to  J^atrfle*  v,  (JormIL 


Watson  v.  Merobb. 

[6  SBwaiar  h  IU«ui,a.1 

AanrowLDOMDnr  sr  Fun  Oovset.— Tha  owtifloste  of  an  aaknowledg* 
manl  of  a  dead  bj  a  mamed  woman  must  show  a  sabatantial  oomplianoa 
with  tbo  reqniraneata  of  the  atatate;  and  a  certifioate  atating  merely 
that  the  hnahand  and  wife  appeared  before  the  magiatrate  and  "adknowL 
edged  tha  Indcntiire  to  be  their  aot  and  deed,  and  deaired  the  aame  to  bo 
reootded,  aha  bamg  of  full  age,  and  bj  him  examined  apart"  ia  inaiif* 
fioiaiKt 

Ebbob  to  the  conmion  pleas.  The  plaintjflit  below  brought 
ejectment  as  heirs  at  law  of  James  Mercer  for  certain  lands  con- 
Teyed  to  him  by  one  Thompson,  to  whom  the  same  were  pre* 
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yicmfy  oonTeyed  by  the  Bftid  Heroer  and  his  wife  Ifargaret,  the 
tide  being  in  the  said  Margaret.  The  defendant  claimed  as 
heir  at  Liw  of  the  said  Margaret,  who  contended  that  the  deed 
from  Meroer  and  wife  to  Thompson  oonTejed  no  title  on  account 
of  a  defect  in  the  certificate  of  acknowledgment,  which  was  in 
the  following  form:  "Lancaster  Ooonty,  ss.  Personally  ap- 
peared before  me,  the  subscriber,  one  of  the  justices  of  the 
court  of  common  pleas  for  the  county  aforesaid,  the  within 
named  James  Mercer,  and  Margaret,  his  wife,  and  acknowl- 
edged the  above  written  indenture  to  be  their  act  and  deed,  and 
desired  that  the  same  might  be  recorded.  She,  the  said  Mar- 
garet, being  of  full  age,  and  by  me  examined  apart.  In  wit- 
ness whereof,''  etc. 

The  court  below  charged  the  jury  in  faTor  of  the  plaintifBi, 
who  had  judgment,  and  the  defendant  brought  the  case  here  hj 
writ  of  error. 

Hopkins,  for  the  plaintiff  in  error,  relied  on  Watoan  v.  BaUey, 
1  Binn.  470  [2  Am.  Dec.  462]. 

Buchanan,  contra,  insisted  that  Watson  v.  Batdey  was  prac- 
tically overruled  by  later  cases,  and  cited  Kirk  ▼.  Dean,  2  Binn. 
841;  Mclnlire  ▼.  Ward,  6  Id.  295  [6  Am.  Dec.  417];  ShaOer  ▼. 
Brand,  6  Id.  485  [6  Am.  Dec  482];  Bob.  Dig.  194, 196;  2  BL 
Oom.  App.  17;  8  Cruise,  80,  tit.  Fine;  Wilson  on  Fines,  77; 
Bobins  t.  Bvuh,  1  Harr.  &  McH.  60;  Wd)9ter  t.  HqU,  2  Id.  19 
[1  Am.  Dec.  870];  Hoddy  v.  Harryman,  8  Id.  681. 

By  Oourt,  Odson,  J.  In  no  country  where  the  blessingB  of 
the  common  law  are  felt  and  acknowledged  are  the  interests 
and  estates  of  married  women  so  entirely  at  the  mercy  of  their 
husbands  as  in  Pennsylvania.  This  exposure  of  those  who, 
from  the  defenseless  state  in  which  even  the  common  law  has 
placed  them,  are  at  least  able  to  protect  themselves,  is  exten- 
uated by  no  motive  of  policy,  and  is  by  no  means  creditable  to 
our  jurisprudence.  The  subordinate  and  dependent  condition 
of  the  wife,  opens  to  the  husband  such  an  unbounded  field  to 
practice  on  her  natural  timidity,  or  to  abuse  a  confidence,  never 
sparingly  reposed  in  return  for  even  occasional  and  insidious 
kindness^  that  there  is  nothing,  however  unreasonable  or  un- 
just, to  which  he  cannot  procure  her  consent.  The  policy  of 
the  law  should  be,  as  far  as  possible,  to  narrow,  rather  than  to 
widen,  the  field  of  this  controlling  influence.  In  England,  the 
courts  of  equity  will  not  assist  the  husband  to  obtain  posses- 
sion of  his  wife's  personal  property,  although  it  becomes  his 
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fthr jlutel J  on  the  mazxiage,  before  he  makes  an  adequate  eettle- 
ment  on  her;  here,  he  has  power  to  obtain  her  personal  estate, 
"Aot  only  without  condition,  but  in  some  instances,  by  means  of 
the  intestate  acts,  eren  to  turn  her  real  into  personal  estate, 
against  her  consent.  In  other  countries,  the  wife's  dower,  that 
sacred  proTision  which  the  law  makes  for  her,  in  return  for  the 
personal  property  she  brought  her  husband,  and  in  recompense 
of  a  life-time  dcToted  to  him  and  his  children,  is  put  beyond 
the  reach  of  every  effort  which  selfishness  or  profligacy  can 
make  to  depriye  her  of  it;  in  this,  it  may  be  swept  away  by  his 
debt%  contracted  in  the  gratification  of  his  Tices. 

In  the  country  whence  we  deriye  our  laws,  the  wife's  land 
can  be  aliened  only  with  her  assent,  deUberateljr  expressed  on 
a  fair,  full  and  careful,  separate  ezaminatioo  in  a  court  of  record. 
In  this,  the  examination  is  considered  a  matter  of  such  little 
importance  that  it  is  intrusted  to  a  jastice  of  the  peace,  by  whom 
it  is  sometimes  entirely  dispensed  with  in  fact,  but  often  slub- 
bered over,  even  in  presence  of  the  husband  himself.  These 
are  considerations  which  induce  the  mind  to  pause  before  it 
consents  to  adopt  the  rule  that  the  act  of  the  magistrate  is  to 
be  considered  as  having  been  rightly  done  till  the  contrary 
appear,  and  thereby  to  withdraw  the  only  protection,  inefficient 
as  it  is,  which  the  law  interposes  in  behalf  of  married  women. 
Alienation  of  the  wife's  land  should  not  be  of  too  easy  access; 
but  when  a  case  occurs,  as  it  undoubtedly  sometimes  does, 
where  a  sale  is  the  best  thing  that  can  be  done  for  the  interests 
of  all  concerned,  a  strict  adherence  to  the  necessary  forms  re- 
quires but  a  moderate  share  of  attention,  and  the  exaction  of  it 
diould,  therefore,  not  be  considered  a  hardship.  Even  in  a 
lair  transaction,  if  the  purchaser  will  not  look  to  the  title,  he 
must  suffer.  On  the  other  hand,  how  often  do  we  see  the  con- 
veyances of  the  wife  made  the  instrument  of  the  open  and 
unblushing  selfishness  of  the  husband.  Where  the  conveyance 
is  to  a  trustee,  for  the  purpose  of  an  immediate  reconveyance 
to  the  husband,  what  honest  mind  would  feel  regret  that  in  the 
hurzy  of  accomplishment,  some  circumstance  merely  formal  was 
omitted,  by  which  the  wife  and  her  family  were  rescued  from 
his  rapacity. 

The  very  circumstance  of  a  reconveyance  ought  to  be  satis- 
factory evidence  of  fraud  by  undue  influence;  and  although  I 
do  not  know  that  a  chancellor  would  set  aside  the  wife  s  deed 
on  the  same  ground  on  which  he  interferes  to  defeat  an  advant- 
age gained  by  a  parent  or  guardian,  while  their  influence  over 


414  Waison  t;.  MxBGVB.  [Penn. 

the  ohild  or  ward  is  supposed  to  conturae^  still  it  ought  to  in- 
duce a  court  to  lay  hold  of  the  slightest  extrinsic  ciroumstance 
to  eflTect  the  same  purpose.  Entertaining  these  views,  we  are 
called  on  to  oyermle  the  case  of  Waison  v.  Bailey,  on  the  ground 
that  subsequent  decisions  hare  essentially  impaired  its  author- 
ity. The  principle  established  in  that  case  was  that  the  requisites 
of  the  acknowledgment  contemplated  by  the  act  of  assembly 
should  appear,  on  the  face  of  the  certificate,  to  have  been  sub- 
stantially complied  with.  The  next  in  order  was  the  case  of 
MsInHre  t.  Ward,  and  it  is  the  only  one  that  bears  the  sem- 
blance of  departure  from  the  principle  before  decided;  yet  even 
there  we  find  the  judges  reasserting  it,  and  endeavoring  (but  I 
confess,  in  my  judgment,  without  success)  to  bring  the  decision 
within  it.  Then,  in  succession,  came  Shatter  v.  Brand,  and 
Evans  v.  I%e  OommonweaUh,  in  each  of  which  the  principle  of 
Waison  V.  Bailey  was  rigidly  enforced;  and  at  March  term,  1819, 
Hopkins  v.  Burchett  was  decided  on  the  same  ground.  There 
has,  therefore,  been  no  decision  directly  infringing  on  Waison 
V.  Bailey,  although  MsInHre  v.  Ward  may  be  thought  to  have 
affected  it  indirectly;  for  it  is  hard  to  discover  how  the  court 
could  sustain  the  acknowledgment,  on  the  principle  assumed. 

On  the  ground  of  precedent,  then,  I  consider  Waison  v, 
Baiiley  as  fully  established;  but  if  it  were  not,  so  little  am 
I  disposed  to  relax,  that  I  would  rather  0xact  an  adherence 
to  the  letter  from  which  any  departure  can  be  justified  only 
from  a  consideration  of  the  practice  that  has  jnrevailed,  and 
the  insecurity  of  titles  and  confusion  that  would  ensue  from 
the  adoption  of  a  new  course.  The  question,  therefore,  is 
hereafter  to  be  considered  at  rest,  and  the  appearance  of  at 
least  a  substantial  compliance  with  the  provisions  of  the  acts 
in  all  cases  to  be  exacted,  without  which  the  interest  of  a  feme 

coveri  caimot  be  divested. 
Judgment  reversed. 

In  Fowkr  v.  M^Okurg,  6  Bng,  h  B.  148,  the  prindple  of  Waimm  v.  Balkf 
WMagain  mfBnned,  and  it  wm  hdd  that  a  oartifloate  to  a  maxriod  woman's 
eoknowledgment  to  a  deed  stating  that  slie  was  **  exaininad  sespaiate  and 
apart  from  her  hnsband,"  and  '*  aoknowledged  it  to  be  her  aot  and  deed," 
was  insnffident.  The  sabjeot  of  parol  eridenoe^  affooting  the  aoknowledg- 
msnt  of  a  deed,  and  of  the  ooadnslvensm  el  theoertifioate  Is  **— "^■»^^  In  the 
moksioSmUk  v.  Wtwd,  lAm.Deo.8L 
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PscK  V.  Habbiott. 

Fathvt  VO  Aarnn* — Whan  an  agent  is  anthoriaed  l^  powar  of  attoniej 
to  *'aoBtnot  for  sale,  wll  and  oonrey^  land,  and  makea  an  a§;roeni0nt  fonr 
tiM  «la  of  raoh  land,  and  for  a  oonvayanoe  upon  payment  of  the  piir« 
ahaae-moiMj  and  tba  parfonnanoe  of  other  oonditiona,  paymenta  made  to 
him  after  the  agreement  and  before  oonr^yanoe  will  bind  the 


Bbbob  to  the  common  pleas  to  reveiBe  a  judgment  for  the 
defendaBte,  in  an  action  to  recoyer  the  purchase-money  of  cer- 
tain lands  sold  by  the  plaintidb'  agent  to  the  defendants,  in 
which  the  defendants  pleaded  certain  payments  made  to  the 
agent.    The  opinion  states  the  case. 

Sdden  and  Bdldurin,  for  the  plaintiffs  in  error. 

Ibrward^  for  the  defendants  in  error. 

By  Oourt,  Duhoax^  J.  The  plaintiffs  in  exror  being  the  own-^ 
en  of  certain  lands  in  the  counties  of  Erie»  Orawfoxd,  Warren 
and  YenangOf  on  the  seventeenth  of  October,  1815,  constituted 
one  Seth  Young  their  attorney;  in  their  names  to  contract  for 
sale,  sell  and  conyey  any  parts  or  parcels  of  the  lands,  ratifying 
and  conflrming  all  that  their  said  attorney  might  lawfully  do  in 
the  premises.  On  the  twenty-ninth  of  December,  in  the  same 
year.  Young  contracted  to  sell  to  the  defendants  two  parcels  of 
the  lands.  The  Tendees  ooTcnanted  to  pay  the  purchase-money 
in  four  annual  installments,  with  interest,  and  inake  settlement 
snd  certain  specified  improrements  on  the  land.  The  first  in- 
stallment became  due  on  the  twenty-ninth  of  December,  1816; 
and  in  March  and  April,  1817,  the  vendees  paid  Young  three 
hundred  and  seventy-six  dollars  and  fifty  cents.  By  this  article 
the  vendorBt  by  their  attorney,  covenanted,  on  payment  of  the 
whole,  or  a  satisfactory  part  of  the  money  and  interest,  within 
the  specified  time,  the  improvements  being  completed,  that  they, 
or  their  representatives,  would  execute  a  conveyance,  a  good 
and  sufficient  warranty  deed  in  fee,  provided  such  party  should, 
on  giving  the  said  deed,  give  bond  and  mortgage  on  the  said 
premises  for  the  consideration  money,  or  so  much  thereof  as 
should  be  due.  This  action  was  brought  for  the  whole  consid- 
«ration  money,  and  the  question  submitted  to  the  court  below 
was  on  the  validity  of  the  payments.  The  court  adjudged  they 
were  valid,  and  on  this  opinion  we  are  now  called  on  to  decide. 
Every  general  grant  implies  the  grant  of  all  things  necessary  to 
the  enjoyment  of  the  thing  granted,  without  which  it  could  not 
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be  enjoyed.  Eveiy  general  power  neceesarily  implies  the  grant 
of  every  matter  neceBsary  to  its  complete  execution.  An  attor- 
ney who  has  power  to  convey,  has  so  essentially  the  power  to 
leceiTe  the  purchase-money,  that  a  voluntary  conveyance,  with- 
out  receiving  the  stipnlated  price,  or  secnriiy  for  it,  would  be 
fraudulent,  and  either  the  whole  contract  might  be  rescinded 
by  the  principal,  or  the  vendee  liable  for  the  purchase-money. 

The  principal  authority  includes  all  mediate  powers  which  are 
necessary  to  cany  it  into  effect.  The  payment  of  the  purchase- 
money  was  an  intermediate  act  between  the  articles  and  the  con- 
veyance. The  receipt  of  the  purchase-money  is  within  the  gen- 
eral scope  of  an  authority  to  sell  and  convey,  as  a  mediate 
power,  as  an  act  without  which  a  conveyance  would  be  fraudu- 
lent. No  words  could  confer  a  more  ample  authority  than  is 
conferred  by  this  instrument.  He  has  power  to  contract  for 
sale,  and  having  so  contracted,  to  convey.  All  the  acts  he  per- 
forms, necessary  in  the  premises,  are  ratified  and  confirmed.  I 
cannot  yield  to  the  argument  that  having  contracted  for  sale, 
his  power  ended,  because  the  language  of  the  power  is  very  ex- 
plicit, that  he  has  not  only  power  to  enter  into  executory  con- 
tracts, but  that  having  entered  icto  them,  he  has  power  to 
^ecute  them  by  conveyances;  and  we  must  not  stop  at  the  words 
contract  for  sale  and  say  that  is  a  distinct  power,  but  must  go 
on  with  the  whole  sentence  sell  and  convey.  Articles  are  the 
first  step  usual  in  the  sale  of  lands;  the  conveyance  the  last  act 
which  the  attorney  is  authorized  to  perform.  If  he  had  conveyed 
on  the  receipt  of  the  whole  purchase-money,  it  is  admitted  that 
this  would  have  bound  the  principal.  If  he  had  power  to  re- 
ceive the  whole,  he  had  power  to  receive  any  part,  and  it  surely 
lies  not  in  the  mouth  of  the  principal  to  say  that  because  he  has 
not  conveyed,  he  has  no  right  to  receive  the  money;  for  the 
same  objections  would  arise  had  he  received  the  whole  money 
and  refused  to  convey. 

The  validity  of  the  payment  does  not  rest  on  the  actual  con- 
veyance, bat  the  power  to  convey;  the  payment  is  to  precede 
the  conveyance.  There  is  nothing  in  the  nature  of  the  thing  to 
justify  such  a  construction,  nor  in  the  words  of  the  instrument, 
and  it  is  a  proposition  which  never  can  be  maintained,  that  he 
had  only  power  to  receive  the  money  when  he  had  conveyed, 
and  that  it  is  the  conveyance  which  renders  the  payment  valid; 
whereas,  the  conveyance  could  only  be  good  if  the  money  were 
paid,  if  he  had  power  to  receive  the  money  and  convey.  If  he 
has  received  the  money  and  not  conveyed,  the  payment  must^ 
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in  all  reason  and  jasticey  be  binding  on  the  principal.  That  the 
i^ttomey  here  did  not  exceed  his  aathority  in  making  the  cod- 
tract,  is  admitted  by  this  action  calling  for  its  execution.  If  he 
did  not  exceed  his  authority  in  making  the  contract,  he  had 
power  to  carry  it  into  execution  by  conyeyance.  In  order  to 
enable  him  to  do  this,  payment  of  the  money  or  security  was  so 
necessary  an  incident  that  without  it  the  act  would  be  fraudu- 
lent. He  had  power  to  convey;  to  convey  without  payment 
would  have  been  a  fraud  on  the  principal;  to  receive  the  pur- 
chase-money could  not  be  a  fraud.  It  is  not  pretended  that  the 
power  was  revoked;  much  less,  that  notice  of  the  revocation 
before  payment  was  given.  It  is  not  made  any  part  of  the  case 
that  there  was  any  fraud  on  the  part  of  the  defendants.  The 
power  of  attorney  is  unrestrained  as  to  time,  credit,  or  condi- 
tion. All  the  authority  that  the  principals  could  confer  they 
did.  They  substituted  Young,  with  all  their  powers,  to  part 
vdth  their  title,  to  convey  the  estate  in  fee;  to  bind  them  with 
covenants  of  general  warranty.  He  could  sell  on  credit,  having 
the  power  to  sell  on  credit;  he  could  receive  the  money  from 
the  vendee,  unless  there  was  something  in  the  instrument 
restrictive  of  this.  It  would  be  rather  an  unusual  mode  of  con- 
ducting business,  to  empower  an  attorney  to  sell  and  convey, 
and  restrain  him  from  receiving  the  purchase-money.  Here  he 
is  not  so  restricted,  and  the  implication  would  be  a  constrained 
one;  it  would  be  dangerous  for  the  court  to  look  for  a  hidden 
meaning  where  the  terms  are  neither  obscure  nor  equivocal,  oi 
to  imply  a  restriction  of  a  power  granted  in  general  terms.  The 
power  is  not  required  to  be  executed  una^flatu;  there  are  sev- 
eral acts  to  be  done,  at  several  times;  the  last  act,  the  convey- 
ance not  to  be  immediately  executed,  not  to  be  executed  until 
all  the  conditions  were  complied  with  by  the  vendees.  The 
several  payments  were  to  come  round;  and  until  paid,  or  a  sat- 
isfactory part,  and  mortgage  given  for  the  balance,  under  the 
general  power  to  contract  for  sale,  and  to  convey,  unrestrained 
as  to  the  extent  of  authority,  unlimited  in  its  duration,  remain- 
ing in  full  force  at  the  time  of  payment,  the  court  of  common 
pleas  decided  rightly  in  determining  these  payments  to  be 
valid,  and  the  judgment  is  aflbrmed. 
Judgment  afiBrmed. 

Ix.  Dbo.  Vqc  XX— 47 
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Commissioners  v.  Leokt. 

[6  BwmamAjn  k  Bawls,  166.] 

Majobitt  of  Body  ic&t  Act. — ^Where  an  Mithority  is  oonfeiTed  on  ooonty 
oommiinonen  in  relation  to  pnblic  bnainesa,  it  may  be  exeroited  by  a 
majority,  and  all  need  not  join. 

Wbct  of  error.     The  opinion  states  the  case. 

WUkins  and  Campbell^  for  the  plaintiffs  in  error,  cited  Case  of 
Turnpike  Boad^  6  Binn.  481 ;  Wislar  t.  Kammerer,  2  Yeates,  104; 
Young  y.  Mdrlin,  Id.  812;  Bex  v.  Croke,  Cowp.  29;  WiUiatna  y. 
Peyton,  4  Wheat.  77. 

Shakr,  Forward  and  Baldwin,  tat  the  defendant  in  error,  cited 
Oo.  Lit.  181  b;  AUomey-Ghsneral  ▼.  Davey,  2  Atk.  212;  Oreen 
T.  Miller,  6  Johns.  89  [5  Am.  Dec.  184];  Strutter  v.  Freston,  1 
Str.  62;  Oldknow  t.  Wainwright,  2  Burr.  1020;  Bex  ▼.  Loxdale, 
1  Id.  447;  Magdalen  College  case,  11  Oo.  78;  New  Biver  Co.  v. 
Oreaves,  2  Vem.  431;  Pierce  v.  Hopper,  1  Str.  252;  Tlwmby  v. 
Fleetwood,  10  Mod.  411;  Bex  v.  Oritnes,  5  Burr.  2598;  Common- 
wealth  T.  Commissioners,  2  Serg.  &  B.  193. 

By  Court,  Teloemak,  C.  J.  This  is  an  action  of  covenant 
brought  by  the  commissioners  below  (William  Lecky),  against 
the  commissioners  of  Alleghany  county,  to  recover  a  sum  of 
money  agreed  to  be  paid  by  the  defendants  for  a  lot  of  ground 
in  the  city  of  Pittsburg.  The  agreement  was  under  the  public 
seal  of  the  commissioners  and  signed  by  two  of  them.  The  third 
commissioner  did  not  assent  to  the  agreement,  and  therefore 
did  not  sign  it.  The  errors  assigned  may  be  reduced  to  two 
heads:  1.  Were  the  commissioners  authorized  by  law  to  make 
this  purchase  ?  2.  If  they  were  authorized,  did  they  act  in  such 
a  manner  as  to  pursue  their  authority  ? 

1.  By  an  act  of  assembly,  made  in  the  year  1724,  the  commis- 
sioners of  the  several  counties  had  power  to  raise  money  for  the 
building  and  repairing  of  court-houses,  prisons,  etc.  It  is  sup- 
posed by  the  counsel  for  the  defendants  that  this  act  was  either 
obsolete,  or  virtually  repealed  by  the  act  *'to  raise  and  collect 
county  rates  and  levies,'^  passed  the  eleventh  Apiil,  1799.  It 
certainly  was  the  intent  of  this  last  act  to  reduce  all  the  former 
acts  on  the  subject  of  county  rates  and  levies  into  one  system, 
but  there  is  no  express  repeal  of  the  act  of  1724,  nor  do  I  think 
it  necessary,  on  the  present  occasion,  to  decide  whether  it  was 
repealed  or  not.  But  considering  the  great  length  of  time  dur* 
ing  which  it  has  been  the  practice  to  authorize  the  building  of 
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jails  by  spaoial  act  of  asaembly,  it  oertainlj  is  yerj  doubtful 
whether,  without  such  special  authority,  the  power  of  purchas- 
ing ground  and  building  a  new  jail  now  exists.  Taking  for 
granted,  howeyer,  for  the  purpose  of  the  present  argument, 
that  a  special  act  of  assembly  is  necessary,  it  is  to  be  consid- 
ered whether  the  act  *'to  autiiorize  the  commissionera  of  Alle- 
ghany  county  to  sell  and  convey  part  of  a  lot  of  ground  in  the 
city  of  Pittsburg,"  etc.,  passed  the  twenty-sixth  of  February, 
1817,  be  not  sufficient  to  justify  the  commissioners  in  making 
this  purchase  f 

By  this  act,  the  commissioners  are  authorized  and  empow- 
ered to  sell  and  dispose  of,  by  public  sale,  etc.,  "  all  that  part 
of  a  lot  of  ground  in  the  city  of  Pittsburg  whereon  the  com- 
mon jail  of  Alleghany  county  now  stands,  together  with  such 
jail,  and  to  make  a  good  and  sufficient  deed,  or  deeds,  in  fee- 
simple,  to  the  purchaser  or  purchasers  thereof,  and  the  moneys 
arising  from  such  sale  or  sales  shall  be,  by  the  said  commis- 
sioners, applied  to  the  purchase  of  another  lot  of  ground  in 
the  said  city  or  its  Ticinity,  and  to  the  erection  of  a  jail  thereon; 
and  the  said  commissioners  shall,  for  the  faithful  expenditure 
of  the  same,  account  to  the  auditors  of  the  said  county,  in  the 
same  manner  as  they  are  by  law  obliged  to  account  for  the 
exi>enditure  of  all  other  public  moneys."  Now,  although  no 
authority  is  given,  in  express  terms,  to  purchase  another  lot 
and  build  a  new  jail,  yet  it  is  given  by  necessary  implication. 
For  how  can  the  proceeds  of  sale  of  the  present  jail,  and  the 
lot  on  which  it  stands,  be  applied  to  the  purchase  of  other 
grounds  and  the  erection  of  a  new  jail,  unless  such  other  ground 
be  purchased  and  such  new  jail  erected? 

It  has  been  said  for  the  defendants  that,  this  being  a  special 
Authority,  it  should  be  constructed  strictly.  On  the  contrary,  I 
think  that  the  object  being  to  grant  power  to  do  a  work  bene- 
ficial to  the  county  of  Alleghany,  the  act  of  assembly  should  be 
construed  liberally  for  the  attainment  of  its  object,  viz.,  the 
erection  of  a  new  jail,  for  that  was  the  ultimate  object  to  which 
the  selling  of  the  present  jail  was  only  an  accessory.  Indeed, 
the  counsel  for  the  defendants  were  so  sensible  of  this,  that  in 
order  to  avoid  the  force  of  the  plaintiffs'  argument,  they  did  not 
deny  the  intent  of  this  act  of  assembly  to  be  that  other  ground 
should  be  purchased,  and  another  jail  erected,  but  contended 
that  there  was  no  intent  to  vest  the  power  of  making  the  pur« 
chase  and  erecting  the  building  in  the  commissioners  only, 
inasmuch  as,  by  an  act  passed  fourth  of  April,  1807,  that  power 
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was  giyen  to  the  oommiasionera,  in  oonjUnotion  with  the  gxand 
juzy  and  the  court  of  quarter  sessions.  Had  that  been  the 
case,  the  defendants  would  have  had  strong  grounds  to  stand 
on,  because  th^  the  implication  of  power  to  the  commissioners 
only,  by  the  act  of  the  twenty-sixth  of  Februaty,  1817,  would 
have  been  unnecessary,  and  it  might  have  been  injurious  to  the 
county  of  Alleghany,  by  depriving  it  of  the  benefit  of  the  assist- 
ance of  the  grand  jury  and  court. 

But  the  act  of  fourth  April,  1807,  confers  no  power  at  all 
applicable  to  the  present  case.  It  is  entitled,  ''  a  further  sup- 
plement to  the  penal  laws  of  this  state;"  and  in  the  fourth  sec- 
tion, it  is  enacted  that,  "  if  by  the  report  of  the  commissioners 
of  any  county  to  the  court  of  quarter  sessions,  it  shall  appear 
that  there  is  not  sufficient  room  or  conyeniences  in  and  about 
the  common  jail  of  any  county,  for  the  employment  and  pun- 
ishment of  the  conTicts,  it  shall  be  the  duty  of  such  commis- 
sioners, with  the  consent  and  approbation  of  the  court  and 
grand  jury  of  the  proper  county,  to  cause  to  be  erected  such 
additional  buildings  as  may  be  necessary  for  that  purpose,  and 
if  need  be,  to  purchase  ground  proper  and  convenient  for  the 
erection  of  such  additional  buildings,  at  the  expense  of  the 
proper  county." 

It  is  evident,  at  first  glance,  that  this  act  has  no  bearing  on 
the  case  before  us,  where,  so  far  from  an  intention  to  erect 
additional  buildings,  the  present  jail  was  to  be  sold,  and  no 
longer  remain  the  property  of  the  county.  I  think  it  suffici- 
ently clear,  therefore,  that  the  act  of  the  twenty-sixth  of  Febru- 
ary, 1817,  gave  authority  to  the  commissioners  to  purchase 
ground  for  the  erection  of  a  new  jail. 

2.  But  it  is  insisted  by  the  counsel  for  the  defendants  that 
even  granting  that  the  act  of  assembly  gave  power  to  the  com- 
missioners to  purchase  ground  for  a  new  jail,  yet  the  agreement 
made  with  the  plaintiff  is  not  warranted,  and  that  for  three 
reasons:  First,  the  commissioners  were  directed  to  sell  the 
present  jail  before  they  purchased  other  ground;  Second, 
because  the  authority  vested  in  the  commissioners,  whatever  it 
was,  was  given  to  all  three  of  them,  and  therefore  could  not  be 
executed  by  two;  Third,  because  the  contract  between  the 
plaiakiff  and  defendants  ought  to  have  contained  a  stipulation 
pledging  the  proceeds  of  sale  of  the  present  jail  for  the  pay- 
ment for  the  ground  purchased  of  the  plaintiff. 

Let  us  consider  these  objections:  1.  The  words  of  the  act  are 
''  that  the  moneys  arising  from  the  sale  shall  be  applied  to  the 
purchase  of  another  lot  of  ground/' 
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Now,  if  it  were  impoosible  to  make  saoh  application  without 
selling  the  present  jail  before  the  other  lot  was  porcLosed,  there 
would  be  something  in  the  defendant's  argument.  But  nothing 
could  be  more  easy  than  to  make  the  application  required  by  the 
law,  though  the  present  jail  was  not  sold  first.  Money  might, 
perhaps,  haye  been  borrowed  on  the  credit  of  the  county,  to  be 
repaid  when  the  sale  should  be  made.  Or  even  if  it  were  levied 
by  tax,  it  might  be  refunded  when  the  sale  was  made,  which 
should  be  substantially  a  compliance  with  the  law,  and  in  all 
probability  a  great  gain  to  the  county;  because,  by  the  county, 
all  the  money  necessary  for  the  erection  of  the  new  jail  beyond 
the  proceeds  of  sale  of  the  present  jail,  was  to  be  paid,  and 
therefore,  it  was  for  the  interest  of  the  county  that  the  present 
jail  should  be  sold  on  such  terms  as  would  bring  the  highest 
price.  Now,  as  possession  could  not  be  delivered  until  the  new 
jail  was  finished  and  the  prisoners  removed  to  it,  no  one  can 
doubt  that  the  best  price  would  be  obtained  by  deferring  the 
sale  until  the  new  jail  was  erected.  We  are  not  to  suppose  that 
these  considerations  escaped  the  legislature,  and  therefore,  it 
would  be  preventing  the  spirit  of  the  law  to  tie  it  down  to  the 
strict  construction  contended  for  by  the  defendants,  to  compel 
the  commissioners  to  a  disadvantageous  mode  of  sale,  merely  to 
comply  with  the  letter  of  the  law,  when  its  real  object  might  be 
attained  on  better  terms.  I  cannot  think,  therefore,  that  the 
defendants  are  right  in  their  first  objection. 

2.  When  powers  are  granted  to  several  persons  to  transact 
private  business,  the  rule  is,  that  all  must  join  in  the  execution 
of  the  power.  But  this  rule  was  never  applied  to  public  busi- 
ness of  a  judicial  nature,  nor  to  public  business  of  a  delibera- 
tive nature,  though  not  strictly  judicial;  nor  to  cases  where 
powers  are  given  to  corporate  bodies.  In  the  case  of  the  BaUi- 
mare  TUmpike^  6  Binn.  481,  the  power  to  assess  damages  was 
Tested  in  six  persons,  and  it  was  decided  by  this  court,  that  the 
whole  number  having  viewed  the  road,  five  only  might  assess 
the  damages.  In  the  present  instance  it  cannot  be  said  that 
the  business  is  judicial,  though  it  is  of  a  public  nature.  But 
the  commissioners  are  certainly  to  be  viewed  in  a  different  light 
from  private  individuals.  If  not  strictly  a  corporation,  they 
have  several  qualities  of  a  body  corporate.  By  the  act  of  the 
eleventh  of  April,  1799,  s.  26,  they  are  authorized  to  have  a 
oommon  seal,  and  by  the  same  act,  s.  16,  they,  or  any  two  of 
them,  shall  form  a  board  in  each  county.  It  cannot  be  denied, 
that  this  board  has  power  to  transact  the  ordinary  business 
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intrastedto  the  commisBioners,  except  in  cases  where  it  is  or- 
dained to  the  contrary.  And  although  the  business  in  ques- 
tion is  not  the  ordinaiy  business  of  the  county,  yet  when  the 
legishbture  giyes  certain  powers  touching  the  public  business  of 
the  county  to  the  commissioners,  by  the  general  official  name 
of  commissioners,  it  must  be  supposed  that  such  powers  were 
to  be  executed  by  the  board.  Indeed  this  seems  so  very  plain 
that  I  think  it  could  not  have  been  contested,  were  it  not,  that 
in  several  acts  of  assembly  cited  on  this  occasion,  powers  were 
given  to  the  commissioners,  or  a  majority  of  them.  But  this  is 
a  matter  of  no  great  weight.  The  words,  "  or  a  majority  of 
them,"  are  but  surplusage,  and  we  know  very  well  that  ex  abun- 
danii  cauiela  expressions  are  often  introduced,  which  are  alto- 
gether unnecessary.  I  have  no  doubt,  therefore,  of  the  power 
of  a  board  of  commissioners  of  two,  to  act  in  this  business. 

8.  There  is  nothing  in  the  third  point.  If  the  commission- 
ers had  not  power  to  bind  the  county  for  the  payment  of  this 
money,  the  plaintiff  cannot  recover.  But  if  they  had  such 
power,  it  could  not  be  necessary  to  stipulate  that  the  purchase- 
money  should  be  paid  from  any  particular  fund.  Having 
already  expressed  my  opinion  that  the  commissioners  had  power 
to  bind  the  county,  it  follows  that  the  stipulation  vras  un- 
necessary. 

Upon  the  whole,  I  am  of  opinion  that  there  is  no  error  in 
this  record,  and  therefore  the  judgment  of  the  court  of  common 
pleas  should  be  affirmed. 

Judgment  affirmed. 

• 

Approved  and  followed  in  ComnumwmUh  v.  Canal  C<>mmMima%  9  Watts, 
466u  It  waa  held  in  Cooper  v.  Lampelier  Taum^tp,  8  Id.  128^  on  the  anthor- 
ity  of  this  case,  that  although  all  need  not  join  in  the  exeontion  of  powen 
confided  to  a  board  of  oommiaaionerB,  still  a  majority  mnst  act;  and  that 
therefore  where  the  board  waa  composed  of  two,  one  coald  not  exercise  its 
powers.  See  the  note  toMoore  v.  Swing,  I  Am.  Deo.  200,  upon  the  point  that 
where  a  matter  is  referred  to  arbitrators  for  decision,  all  mmst  aat»  althon^  a 
majority  may  decide. 


LooAN  V.  Murray. 

(6  BmMiSAWT  k  Bawlb,  176.] 

fll>uimoy  OT  DAVOHna,  AonoN  bt  Mothbb. — ^A  mother  cannot  maintain 
trespass  for  the  seduction  of  her  daughter,  per  quod  tervUhtmamUU,  com- 
mitted in  the  life-time  of  the  father,  with  whom  the  daughter  resided, 
though  after  her  other's  death  she  remained  with  her  mother,  who  bore 
the  ezpsnse  of  her  lying-in,  and  supported  her  and  her  child. 
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Ebbob  to  the  common  pleas  in  an  action  of  trespass  brought 
by  the  plaintiff  for  the  sednction  of  her  daughter  SlEtfah,  where- 
by, as  alleged  in  the  declaration,  the  daughter  became  preg- 
nant, and  the  plaintiff ''  lost  the  comfort  and  serrioe  of  the  said 
daughter 9  for  a  long  time/'  etc.,  and  *' was  put  to  great  labor 
and  expense  in  maintaining  and  taking  care  of  the  said  Sarah 
during  her  lying-in/'  etc.  At  the  trial  it  appeared  that  at  the 
time  of  the  seduction,  the  daughter  was  twenty-one  years  of 
age,  and  resided  with  her  father,  and  managed  his  household; 
that  after  her  father's  death,  she  resided  with  her  mother,  who 
became  the  head  of  the  fitmily,  and  at  whose  house  she  was 
confined;  and  that  the  mother  paid  the  lying-in  expenses,  and 
supported  the  daughter  and  her  child,  until  the  death  of  the 
daughter,  who  neyer  entirely  recoTcred  from  her  confinement. 
The  court  below  charged  the  jury  that  upon  the  evidence  the 
action  could  not  be  maintained,  and  after  a  verdict  and  judg- 
ment for  the  defendant,  the  plaintiff  brought  this  writ  of  error. 

Alexander t  for  the  plaintiff  in  error,  cited  1  Bl.  Com.  446;  8 
W.  Bl.  148;  a  Ohit.  PL  287,  note;  Balk.  206;  Broum  v.  Gibbons, 

2  Ld.  Baym.  881;  8  Wooddeson,  252;  1  Tidd.  Pr.  6;  MarHn  ▼. 
PaipM,  9  Johns.  887  [6  Am.  Dec.  288];  PosOethwaite  ▼.  Parkes, 

3  Burr.  187a 

WiUeins,  for  the  defendant  in  error,  did  not  argue  the  case. 

By  Court,  Duboah,  J.  [After  stating  the  facts].  For  this  in- 
jury to  the  parent,  trespass  will  lie.  Although  the  action  may 
be  framed  in  case,  yet  trespass  seems  to  be  adopted  generally 
as  the  form  of  action;  but  whether  brought  in  trespass  or  in 
case,  the  loss  of  service  is  the  legal  foundation  of  the  act;  the 
consequence  is  matter  of  aggravation:  Podleihioaite  v.  Partes,  3 
Burr.  1878.  If  the  daughter  be  above  the  age  of  twenty-one 
years,  there  must  exist  some  kind  of  service,  but  the  slightest 
acts  constitute  the  relation  of  master  and  servant;  but  if  she  be 
under  twenty-one,  and  there  is  no  actual  service  performed  by 
her  for  her  parent,  if  he  has  not  parted  with  his  right  to  her 
service,  has  not  divested  himself  of  his  right  to  retain  her  serv- 
ices. She  is  his  ser?ant  de  jure,  and  the  defendant  has  done 
an  act  which  has  deprived  him  of  his  daughter's  services,  which 
he  might  have  exacted  but  for  that  injury.  These  principles 
naturally  flow  from  the  relation  of  father  and  child,  and  from 
his  right  to  her  Service  until  twenty-one,  and  his  liability  to 
supppoit  her:  Martin  v.  Payne,  9  Johns.  887  [6  Am.  Dec.  288]. 
Many  injniiss  may  be  done  to  a  child  which  are  not  the  subject 
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of  an  action  oj  the  father.  The  act  of  mere  inconsequential 
incontinence,  nnaccompanied  with  pregnancy  or  seduction  of 
the  child  from  the  service  of  the  parent,  it  is  apprehended, 
afford  the  parent  no  cause  of  action.  Whatever  damage  th? 
mother  might  sustain,  arose  from  an  act  committed  iu  the 
father's  life-time.  The  daughter  was  his  servant.  When  her 
mother  became,  on  her  husband's  death,  the  mistress  of  the 
house,  the  mischief  was  done;  the  daughter  came  into  her  serv- 
ice pregnant.  If  the  alleged  trespass  gave  her  no  cause  of 
action,  the  consequence  of  the  trespass  could  not.  When  the 
trespass  was  committed,  the  daughter  was  the  servant  of  an- 
other. We  must  lose  sight  of  the  foundation  of  the  action, 
which,  in  the  case  of  an  adult,  is  the  actual  service  at  the  time 
the  act  was  done,  if  we  decide  that  this  action  can  be  supported 
by  one  who  afterwards  becomes  master;  for  the  same  principle 
must  exist  between  parent  and  child  as  between  other  masters 
and  servants. 

If  the  master,  entitled  by  indenture  to  the  service  of  a  female, 
disposes  of  her  time  to  another,  the  servant  being  then  preg- 
nant, the  assignee  cannot  support  an  action  for  the  consequence 
of  the  pregnancy.  It  is  damnum  to  be  sure,  but  it  is  damnum 
sine  ir^uria.  Between  the  mother  and  the  daughter,  the  father 
being  alive  when  the  injury  was  done,  there  could  not  exist  the 
relation  of  master  and  servant.  On  the  death  of  the  husband, 
it  could  not  survive  to  her;  it  could  not  survive  to  any  one;  it 
was  a  tort  which  died  with  the  person.  If  Sarah  Logan,  at  the 
time  of  impregnation^  was  not  in  her  father's  service,  but  re- 
turned to  his  family  before  her  delivery,  he  could  not  support 
this  action.  Now,  the  mother  here  stands  precisely  in  that 
state.  I  agree  with  the  counsel  for  the  plaintiff  in  error  that 
this  action  is  considered  with  great  liberality,  and  that  courts 
of  justice  have  extended  it  very  far  in  comprehending,  not  only 
parents,  but  other  relatives  in  loco  pareniia,  and  even  strangers 
who  have  adopted  the  children  of  others;  but  they  have  always 
adhered  to  the  nature  of  the  action;  have  never  extended  it  to 
cases,  where,  at  the  time  of  the  injury  done,  the  person  com- 
plaining was  not,  in  contemplation  of  law,  either  enjoying  the 
services  of  others,  or  having  a  right  to  retain  them.  The  wife 
here  had  no  legal  right;  all  her  rights  were  extinguished  in  the 
marital  rights  of  her  husband.  She  could  have  no  servants; 
she  was  entitled  to  no  service.  When  this  injury  was  done, 
her  very  legal  existence  vras  suspended.  She  could  bring  no 
action  alone  for  this  injury;  she  could  not  join  with  her  husband 


Oct  1820.1  Wolf  v.  Bealbs.  425 

in  this  aotion.  Thct  lying-in  expenses,  tbe  support  of  the 
daughter,  the  menta]  pain  she  may  haye  sustained,  do  not  of 
themselyes  give  the  cause  of  aotion,  although  in  truth  the  latter 
forms  the  principal  feature  in  giving  damages,  which  are  sel- 
dom measured  by  actual  expenditure,  or  pecuniary  compensa- 
tion for  actual  service  lost.  The  judgment  must  be  affirmed. 
Judgment  af&rmed. 

Ib  South  V.  .OcMiMofi,  2  Wfttts,  477,  it  wm  held,  in  aooordance  with  the 
principle  here  adopted,  that  a  widowed  mother  could  not  maintain  an  action 
for  the  aednction  of  her  daughter,  per  quod  servithim  amisU,  nnlees  there 
was  an  actual  loas  of  aervioe;  that  is  to  aay,  nnlesa  the  daughter  was  at  the 
time  of  the  sodnotion  in  the  service  of  the  mother,  and  that^  therefore,  where 
the  daughter  was,  at  the  time  of  the  alleged  injury,  residing  in  ihe  family  of 
a  stranger,  and  after  her  seduction  returned  to  her  mother's  house,  where 
she  waa  confined,  the  mother  paying  the  lying-in  expenses,  the  latter  could 
not  recover  damages  for  the  wrong,  because  it  was  her  own  folly  to  employ  a 
"disabled  servant.'*  In  that  case  the  seduction  occurred  after  the  father's 
death.  The  doctrine  of  these  cases  is  expressly  dissented  from  in  Parker  t. 
Meek,  3  Sneed,  29,  38.  The  facts  there  were  very  sioular  to  those  of  the 
principal  case.  The  daughter  was  seduced  in  the  life-time  of  the  father,  and 
after  his  death  resided  with  ner  mother,  where  she  was  delivered  of  a  child, 
the  mother  bearing  the  expense  of  her  confinement  and  maintenance;  and  it 
was  dedded,  after  a  review  of  the  cases,  that  the  mother  had  a  good  cause  of 
action.  This  whole  subject  is  fuUy  examined  in  the  note  to  Coon  v.  Moffett^ 
4  Am.  Dea  408,  where  it  is  shown  that  a  right  of  action  lies  in  favor  of  the 
mothar. 


Wolf  v.  Beales. 

(•  Samurr  k  Bawkb,  US.] 

Bom  nr  Tbdsv  ab  8bt-ow.— The  defendant  in  an  action  cannot  set-off  a 
bendy  esaovted  by  the  plaintiff  to  a  third  person  (without  mentioning 
"a«igns^  for  the  use  of  another,  and  transferred  by  the  obligee  to  the 
dafendantb 

Ebbob  to  the  common  pleas.  The  plaintiff  brought  an  aotion 
on  a  t>ond  payable  to  him  from  the  defendant.  The  defendant 
pleaded,  among  other  matters,  a  set-off  of  a  joint  bond,  given 
by  the  plaintiff  to  Caleb  Beales  and  John  Pearson,  without 
mentioning  "  assigns/'  for  the  use  of  Elizabeth  Beales,  and 
transferred  by  Pearson  to  the  defendant.  The  jury  found  a 
Tordiot  for  the  plaintiff,  subject  to  the  opinion  of  the  court  upon 
the  admissibility  of  the  set-off;  and  the  court  holding  the  set- 
off inadmissible  gare  judgment  on  the  yerdict;  whereupon  the 
defendant  brought  this  writ  of  error. 

Metager,  for  the  plaintiff  in  error,  relied  on  Sieigleman  ▼. 
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Jeffries,  1  Seig.  &  B.  478  [7  Am.  Deo.  626];  Murray  Y.TFiatam- 
Ban,  3  Binn.  187;  Boyd  t.  ThompBon,  2  Teaies,  218;  Baughman 
T.  Divler,  3  Id.  9;  6  Bao.  Ab.  137,  Sei-off;  Simmm  v.  Hart,  14 
Johns.  76;  Bobinson  v.  BeaU,  3  Yeates,  267. 

McConaughy,  for  the  defendant  in  error,  cited  1  Selw.  N.  P. 
187, 138;  BuU.K  P.  179;  1  Ves.  208;  Darroch  v.  Hay,  2  Yeates, 
208;  Cramond  v.  Bank  o/U.8.,1  Binn.  64. 

By  Oonrt,  Gibson,  J.  Whether  the  court  was  right  in  reject- 
ing the  evidence  for  the  reason  assigned,  that  as  the  bond  was 
joint,  the  other  obligor  might,  by  the  set-off  being  allowed, 
have  been  deprived  of  his  right  to  defend  himself  by  any  de- 
mand he  xnay  have  had  against  the  ceslui  que  trust,  it  is  un- 
neoessaiy  to  decide.  As  a  legal  set-off,  under  the  act  of 
assembly,  a  joint  bond  may  be  inadmissible,  but  whether  it 
may  not  be  used  as  an  equitable  defense,  where  there  is  no  in- 
solvency in  the  case,  is  a  question  which  will  be  worthy  of  con- 
sideration, when  it  shall  necessarily  present  itself  for  decision; 
at  present  we  express  no  opinion  on  it,  as  there  is  in  the  case 
under  consideration  another  reason  which  is  conclusive  against 
the  evidence.  The  bond  was  neither  payable  to  assignees,  uor 
was  it  for  the  use  of  the  obligee,  who  was  but  a  trustee  for  a 
third  person.  Now,  set-off  being  for  the  purpose  of  avoiding 
circuity  of  action,  the  person  resorting  to  it  must  have  either  a 
legal  or  an  equitable  right  to  sue  for  the  demand  he  proposes  to 
defalk.  An  equitable  right  to  sue  is  founded  on  having  the 
property  of  the  thing  in  action,  the  legal  title  being  in  another 
as  a  trustee.  But  the  property  in  a  chase  in  action,  and  the  right 
to  sue  for  it,  although  they  usually  go  together,  may  exist  sepa- 
rately, as  in  the  case  of  a  surviving  partner  who  has  the  exclu- 
sive right  to  sue  for  debts  due  to  the  partnership,  although  the 
right  of  property  in  the  deceased  partner's  share  is  in  his  per- 
sonal representatives;  and  it  may  be  stated  as  a  general  rule, 
that  the  person  having  the  right  of  action  may  set-off  a  debt 
due  to  him  as  a  trustee  against  a  debt  due  by  him  in  his  own 
right. 

On  the  other  hand,  where  there  is  not  a  legal  right  of  action, 
but  there  has  been  an  equitable  assignment  of  the  property  in 
the  thing  in  action,  the  cestui  que  truest  may  set-off  his  right  of 
property  against  a  demand  on  him  in  his  own  right;  and  I  ap* 
prehend  there  is  no  difference  in  this  respect  between  an  ordi- 
nary bond  transferred  by  an  equitable  assignment  and  one  in 
which  the  right  of  action  was,  as  in  this  case,  originally  seveved 
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from  the  right  of  property  by  the  terms  of  the  instrament.  So, 
a  debt  to  or  from  the  oedui  que  trad  may  be  set-off  in  an  action 
eommenoed  against  or  by  the  trustee  in  right  of  the  trust.  But 
it  is  extremely  clear  that  the  right  of  set-off  must  depend  either 
on  the  right  of  action  or  the  right  of  property,  and  here  the  de- 
fendant had  neither.  The  bond  was  not  assignable  under  the 
act  of  assembly,  being  payable  only  to  the  obligee  himself,  who 
was,  therefore,  not  authorized  to  transfer  the  right  to  sue  on  it  at 
law;  and  the  property  in  the  money  it  was  given  to  secure  being 
in  another,  he  could  not  transfer  an  equitable  right  of  action, 
which  can  pass  only  as  an  incident  of  the  right  of  property.  On 
what  ground  then  could  the  defendant  below  have  sustained  a 
suitf  Only,  if  at  all,  as  a  trustee^  having  the  remedy.  But  the 
obligee  waa  not,  by  the  terms  of  the  instrument,  enabled  to  dele- 
gate his  trust.  As,  therefore,  the  defendant  could  not  have 
sustained  a  suit  on  the  bond,  the  court  waa  right  in  refusing  to 
permit  him  to  set  it  off. 
Judgment  aflbmed. 

In  SolMay  v.  ^tM^,  12  Pa.  St  947,  it  was  decided,  in  xxwrdeiioe  with 
the  dootrinee  here  aaeerted,  that  in  anaction  againat  an  ezeeator  for  a  legacy, 
where  he  had  retained  funds  to  pay  it^  he  might  set-off  rent  dne  upon  a  lease 
made  by  him  as  such  executor.  Referring  to  the  principal  oase^  the  court 
said:  '* It  is  a  general  rule,  as  there  truly  said,  that  a  person  having  the  right 
of  action,  may  set-off  a  debt  due  to  him  as  a  trustee  against  a  debt  due  by 
him  in  his  own  right.  The  rule  clearly  deducible  from  Wo(f  v.  Beale»  u^  that 
persons  having  aright  of  action,  or  perhaps  the  right  of  property,  are  entitled 
to  set-cff.  Thn%  a  debt  dne  to  a  party  as  trustee^  or  a  oertain  given  trust, 
BMiy  set-off  in  aa  aotion  against  either." 


SiGFRIED   V.   LSYAN. 

[6  SsaaBAST  k  Bawu,  SOS.] 

Pbotxko  BxiODTiOK  ov  BoND.^Under  the  plea  of  von  ett  /aetum^  if  there 
is  any  proof  of  the  execution  and  deliyeiy  of  a  bond,  it  should  be  sub- 
mitted to  tlie  iuzy,  who  must  finally  decide  whether  it  is  the  deed  of  the 
par^. 

WuT  of  error  in  an  action  of  debt  on  a  bond  brought  by  Sig- 
fried  against  Abraham  and  Joseph  Levau,  to  which  the  defend- 
ant, Joseph  LeTan,  pleaded  non  est/actum,  the  other  defendant 
not  having  been  served.  At  the  trial,  Peter  Levan,  the  subscrib- 
ing witness,  a  brother  of  defendants,  testified  that  he  did  not  see 
Joseph  sign  the  bond,  but  that  the  signature  looked  like  his  hand- 
writing, though  he  had  never  seen  him  write  much;  and  that  the 
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other  signatiiFe  looked  like  his  brother  Abraham's  handwritiDg; 
that  when  he  (the  'witness)  put  his  name  to  the  bond  it  was 
nothing  bat  a  printed  blank,  with  the  two  names  of  Joseph  and 
Abraham  Leyan  attached;  that  Joseph  was  not  present  when 
he  subscribed  his  name  as  a  witness,  and  did  not  request  him 
to  do  so;  that  his  brother  Abraham  subsequently  asked  him  (wit- 
ness) to  take  the  bond  to  the  plaintiff,  and  ask  him  to  trade  it  for 
other  bonds  from  one  Bauer;  that  a  couple  of  weeks  afterwards 
he  did  take  the  bond  to  the  plaintiff;  that  it  was  filled  up  when 
he  delivered  it,  and  that  the  plaintiff  gave  him  Bauer's  bonds; 
that  Joseph  Levan  did  not  ask  him  to  take  the  bond  to  the 
plaintiff,  and  the  witness  did  not  know  whether  he  was  informed 
of  it  or  not.  Daniel  Sigfried  testified  that  the  name  of  Joseph 
Levan  subscribed  to  the  bond  looked  like  the  said  Joseph's 
handwriting;  that  he  (the  witness)  had  previously  seen  the  bond 
at  Joseph  Sigfried's;  that  he  told  Joseph  Levan  of  it,  and  the 
latter  replied  that  he  had  signed  a  bond,  but  did  not  know  for 
how  much,  but  that  his  brother  Abraham  was  to  pay  half  of  it, 
etc.,  and  requested  the  witness  not  to  say  anything  about  it  in 
presence  of  his,  Levan's  wife.  Susannah  Sigfried,  another 
witness,  testified  to  the  bringing  of  the  bond  to  the  plaintiff  by 
Peter  Levan,  who  described  it  as  the  bond  of  Joseph  and  Abra- 
ham Levan  for  two  thousand  two  hundred  d6Uars,  and  that  it 
was  filled  out  when  he  so  brought  it.  The  plaintiff  then  offered 
the  bond  in  evidence,  but  the  defendant  objecting,  the  court 
refused  to  permit  it  to  be  read,  to  which  the  plaintiff  excepted, 
and  after  a  verdict  and  judgment  for  the  defendant,  brought 
this  writ  of  error. 

Evans  and  Bawle^  for  the  plaintiff  in  error,  were  stopped  by 
the  court. 

t/l  B.  IngenoUg  for  the  defendant  in  error,  contended  that 
there  was  no  proof  of  Joseph  Levan's  signature,  or  of  the 
delivety  of  the  bond,  and  that  if  the  signature  was  proved,  the 
bond  was  avoided  by  the  subsequent  alteration,  and  cited  Com- 
misftionera  v.  B088,  8  Binn.  689  [5  Am.  Dec.  888];  McCorHe  v. 
Binns,  5  Id.  848  [6  Am.  Dec.  420];  PhU.  Ev.  128;  DiOonv. 
Crawly,  12  Mod.  600;  Phil.  858,  861;  Co.  Lit.  36;  VerpUmky. 
Sterry,  12  Johns.  686  [7  Am.  Dec.  848];  2Ld.  Baym.  768;  Loft. 
889;  1  Leon.  140;  Oro.  Eliz.  147;  WoMey  v.  Canaiani,  4  Johns. 
64  [4  Am.  Dec.  246];  8  Lev.  86;  ffNeale  v.  Ixmg,  4  Cranch,  60; 
OhurchUi  V.  Perkins,  4  Mass.  641. 

Bt  Oourt,  DuMOAN,  J.    This  was  an  action  of  debt  on  bond. 
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The  plea,  non  esifadum.  The  plaintiff  gave  evidebeey  as  stated 
in  the  bill  of  exceptions,  and  then  offered  the  bond  (of  which 
he  had  made  profert  and  given  oyer)  to  the  jary  in  evidence. 
This  was  objected  to,  and  the  court  sustained  the  objection,  and 
would  not  suffer  the  bond  to  be  read  in  evidence.  The  excep- 
tion to  be  considered  is  to  this  opinion  of  the  court.  The  gen- 
eral rule  is,  that  where  any  person  claims  by  a  deed,  in  the 
pleading,  he  ought  to  make  a  profert  of  it  to  the  court;  and 
when  oyer  is  granted,  the  deed  remains  in  court.  And  if  there 
is  a  verdict  on  the  plea  of  non  est  factum  against  the  deed  and 
judgment,  the  deed  is  impounded  by  the  court  as  a  condemned 
thing;  in  the  strong  language  of  the  law,  damned.  And  where 
a  party  would  prove  any  fact  in  issue  by  a  deed,  he  ought  to 
give  it  in  evidence  to  the  jury.  In  both  cases  the  deed  itself 
must  be  shown;  but  before  the  deed  is  given  in  evidence  to  the 
jury,  it  must  be  proved,  on  oath,  by  the  subscribing  witness,  if 
there  be  one,  and  if  he  be  living;  if  dead,  or  out  of  the  state, 
or  become  interested,  or  is  rendered  infamous,  proof  of  his 
handwriting,  or  if  that  cannot  be  had,  proof  of  the  handwriting 
of  the  obligor  is  admitted;  and  if  he  deny  the  attestation,  the 
deed  may  then  be  proved  as  if  there  was  no  subscribing  wit- 
ness, by  collateral  evidence;  for  it  is  not  necessary  at  the  com- 
mon law  that  there  should  be  any  subscribing  witnesses  to  any 
deed;  but  if  there  is  one,  and  he  is  in  the  power  of  the  party, 
and  does  not  stand  in  that  situation  that  he  cannot  be  received 
as  a  witness,  he  must  be  called  and  examined  before  other  proof 
oan  be  let  in.  If  there  is  attestation,  and  the  witness  confess 
himself  to  be  the  attesting  witness,  prima  facie^  the  presump- 
tion is,  that  what  he  has  attested  has  taken  place  in  his  pres- 
ence; and  if  he  defies  that,  evidence  if  admissible  from  other 
circumstances,  as  where  there  are  no  attesting  witnesses. 

Proof  of  the  handwriting  is  sufficient  to  enable  the  jury  to 
presume  in  such  case  that  sealing  and  delivery  took  place;  al- 
though the  handwriting  does  not  import  sealing  and  delivery; 
it  is  not  only  proof  of  the  obligor's  signature,  but  it  is  presump- 
tion that  it  is  a  deed  executed.  The  signature,  the  sealing  and 
delivery,  are  matters  of  fact,  to  be  tried  by  the  jurors:  Shep. 
Touch.  64;  they  are  matters  in  pais ^  and  may  be  made  out  by 
circumstances:  Oowp.  204.  So,  where  the  attesting  witness  did 
not  see  the  obligor  sign,  seal,  and  deliver,  it  may  be  inferred  by 
the  jury  from  circumstances:  Leshery,  Lehan^  2  Dall.  96. 

The  circumstances  must  be  submitted  to  a  jury,  and  the  court 
cannot  take  from  them  the  exercise  of  their  judgment:  Pigoit 
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▼.  BbUoway,  1  Binn.  442.  If  the  Bubecribing  witness  denies  the 
attestation,  or  is  unwilling  or  unable  to  prove  the  execution  of 
the  deedy  collateral  oiroumstantial  evidence , -proof  of  handwrit- 
ing, acknowledgment,  are  admissible:  Ibylor  v.  Meeidy,  4  Yeates, 
79.  Where  the  handwriting  of  the  obligor  is  proved,  it  is  evi- 
dence of  everything  in  favor  of  the  instrument;  and  where  there 
is  proof  of  the  handwriting  of  the  attesting  witness,  this  is  evi- 
dence of  all  he  professed  to  attest  by  his  signature,  the  sealing 
and  delivery  of  the  bond.  The  mistake  arises  from  supposing 
that  the  court,  in  suffering  the  deed  to  go  in  evidence  to  the 
juiy,  decide  the  issue.  Nothing  can  be  more  unfounded.  All 
that  is  done  by  the  court  in  admitting  the  deed  in  evidence  is 
this,  that  if  the  execution  of  the  deed  is  proved  by  the  subscrib- 
ing witness,  the  party  has  made  out  a  prima  facie  case,  not  a 
conclusive  one,  or  in  cases  where  record  is  had  to  the  seoondaxy 
evidence,  the  collateral  proof  is  such  that  a  jury  might  presume 
the  execution,  and  then  these  facts  are  submitted  to  the  jury  to 
exercise  their  own  jadgment,  to  draw  their  own  conclusion  of 
the  sealing  and  deliveiy.  A  proper  test  would  be  to  inquire 
whether,  if  the  defendant  demurred  to  the  evidence,  the  plaintiff 
might  not  refuse  to  join  in  the  demurrer,  unless  the  defendant 
admitted  on  record  the  sealing  and  delivery;  that  is,  whether 
there  were  any  facts  or  circumstances  given  in  evidence  from 
which  the  juiy  might  infer  the  fact  of  sealing  and  delivery,  not 
that  they  conclusively  must. 

If  the  subscribing  witness  proves  the  execution  of  the  bond, 
it  is  admitted  it  then  goes  in  evidence  to  the  jury,  but  it  does 
not  pass  to  them  as  rea  judicaia,  for  the  defendant  may  show  it 
to  be  a  forgery,  supported  by  perjury.  If  the  bond  is  proved 
by  the  subscribing  witness,  it  is  read  in  evidence.  Why  ?  Not 
because  the  court  pronounce,  by  admitting  in  evidence,  that  it 
is  the  deed  of  the  party,  but  because  the  party  has  given  evi- 
dence of  its  execution.  So,  where  the  execution  is  to  be  made 
out  by  facts  and  circumstances,  it  is  admitted,  not  because  the 
court  draw  any  conclusion  of  the  fact  in  issue,  but  because 
some  evidence  is  offered  from  which  the  jury  might  presume 
the  fact  in  issue,  the  sealing  and  delivery  of  the  bond. 

If  there  is  no  evidence  of  the  execution,  the  court  will  not 
I^ermit  the  bond  to  be  read  in  evidence,  but  if  there  be  any  fact 
or  circumstance  tending  to  prove  the  execution,  or  from  which 
the  execution  might  be  presumed,  then  like  other  presumptive 
evidence,  it  is  open  for  the  decision  of  the  jury;  for  if  the  court 
withdraw  the  bond  from  the  jury.     They  withdraw  the  fact  and 
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deoidey  not  only  on  the  tratb,  but  on  the  strength  of  the  evi- 
dence, and  pronounce  at  once  that  there  shall  be  no  presump- 
tion of  facta  from  the  proof  of  other  facte,  thus  requiring 
stronger  proof  than  is  ever  required  on  a  trial  for  murder,  proof 
by  a  witness  who  saw  the  deed  executed;  for,  on  the  issue,  ques- 
tions of  fact  only  can  arise.  Anciently,  if  there  was  any  erasure 
or  interlineation  of  a  deed,  the  judge  decided  upon  the  profert, 
but  as  the  manner  of  conyeyancing  swelled  from  small  to  large 
and  voluminous  deeds,  the  courts  thought  it  not  proper  to  dis- 
charge the  deeds  razed  or  interlined  as  void,  but  they  referred 
it  to  the  jury,  upon  the  issue  of  mm  eat  factum ,  to  decide 
whether  the  deed  thus  razed,  or  interlined,  was  the  original 
contract  delivered  by  the  parties:  10  Oo.  92.  If  the  jury  were 
not  to  see  the  deed  on  which  they  were  to  decide,  they  could 
not  take  it  out  vrith  them  unless  the  court  determined  it  to  be 
fully  proved,  in  which  case  there  would  be  no  cause  for  further 
inquiry,  and  the  services  of  the  jury  might  then  be  dispensed 
with,  for  there  would  be  nothing  for  them  to  decide. 

This  brings  us  to  the  inquiry,  whether  there  were  any  facts  or 
circumstances  given  in  evidence  from  which  the  sealing  and  de- 
livery might  be  presumed  by  the  jury.  There  is  only  one  at- 
testing witness,  Peter  Levan,  the  brother  of  the  defendants,  and 
there  are  many  things  very  certain,  that  he  subscribed  his  name 
as  a  witness  to  the  bond,  and  that  the  names  of  Joseph  and 
Abraham  Levan  were  then  to  the  bond,  that  he  passed  the 
bond,  as  sealed  and  delivered  in  his  presence,  as  the  genuine 
bond  of  the  defendants  to  the  plaintiff,  and  received  value  for 
it.  This  attesting  vntness  does  not  appear  in  a  very  favorable 
light.  Having  attested  the  bond  as  a  witness,  he  deceived  the 
plaintiff  by  attesting  a  blank  paper,  because  he  gave  it  currency 
by  his  signature,  and  undertook,  as  a  witness,  to  prove  its  exe- 
cution, not  as  a  blank  paper,  but  as  a  written  obligation,  and 
because,  when  he  delivered  it  to  the  plaintiff,  he  deUvered  it  to 
him  as  the  true  and  genuine  bond  of  Joseph  and  Abraham,  exe- 
cuted by  them,  and  made  payable  to  the  plaintiff  for  two  thou- 
sand two  hundred  dollars.  I  would  then  consider  him  as  the 
agent  of  the  defendants,  at  least,  I  would  so  leave  it  to  the  jury, 
and  if  he  considered,  then  he  delivered  this  bond  to  the  plaint- 
iff, having  authority  so  to  do,  and  it  would  be  their  deed.  The 
witness  gives  evidence  that  the  signature  is  the  handwriting  of 
Joseph  Levan;  he  never  saw  him  write  much;  he  will  not  swear 
it  to  be  his,  but  it  is  like  it.  From  a  reluctant  witness  you 
could  not  expect  stronger  proof  of  knowledge  of  handwriting. 
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the  ngnataxes  are  not  the  handwrituig  of  both,  then  this 
witnesSy  haTing  published  this  as  the  true  and  genuine  bond  of 
both,  has  done  an  act  sayoriDg  strongly  of  forgery.  Daniel 
Sigfried  brings  home  the  bond  to  Joseph,  for  Joseph  acknowl- 
edged he  had  executed  a  bond  to  plaintiff  with  his  brother,  and 
there  is  no  eyidence  of  any  other  bond  to  which  this  acknowl- 
edgment could  apply.  The  witness  had  seen  the  bond,  he 
thought  it  was  the  handwriting  of  Joseph,  he  had  not  seen  him 
write  often,  the  usual  OTidence  of  handwritlDg  when  men  are 
not  in  business,  and  when  handwriting  has  not  become  notori- 
ous. Susannah  Sigfried  proves  that  Peter  Levan  told  the  plaint- 
iff how  he  had  got  the  bond  for  two  thousand  two  hundred  dol- 
lars from  Abraham  and  Joseph,  and  he  delivered  it  as  their 
bond,  filled  up  as  it  now  is. 

This  is  not  a  case  of  a  party  discrediting  his  own  witness; 
the  witness  is  forced  upon  him,  he  is  obliged  to  examine  him, 
and  he  can  contradict  him.  Here  he  does  contradict  him.  A 
jury  then  might  be  justified  in  discrediting  the  testimony  of  the 
attesting  witness  as  to  the  bond  being  executed  in  blank,  and 
this  leayes  it  to  what  the  law  considers  as  prima  facie  eyidenoe 
that  the  attestation  was  in  the  presence  of  the  subscribing  wit- 
ness, as  it  purports  to  be.  So  far  from  thinking  there  was  no 
spark  of  evidence  from  which  execution  of  the  bond  might  be 
presumed,  I  do  not  think  a  court  would  be  justified  in  granting 
a  new  trial  if  the  juiy  had  found  it  to  be  the  deed  of  the  defend- 
ant, on  the  ground  of  its  being  a  verdict  destitute  of  all  evi- 
dence. The  facts  and  circumstances  were  of  that  nature  that 
the  bond  should  have  been  received  in  evidence,  open  to  all 
evidence  that  might  be  adduced  to  lessen  the  weight  of  these 
facts  and  circumstances,  and  in  withholding  the  bond  from  the 
jury  the  court  decided  that  issue  of  fact  which  could  only  be 
dedded  by  the  jury. 

Judgment  reversed  and  a  venire  faoiaa  de  novo  awarded. 


EvmzNOi  vmoR  Plxa  of  Nok  Est  FAoruac — ^Mr.  OxoeolMif,  in  hia  wock 
on  Eridenoe^  voL  ii,  mo.  295,  lays  down  the  rule,  in  aooardanoe  with  the 
prindplee  here  stated,  that  where  the  ezeontion  of  an  instroment  is  put  in 
issae  by  the  plea  of  fion  est/aeium^  *'  if  there  is  any  evidence^  however  slight* 
tending  to  prove  the  f onnal  execation  of  the  instrament,  it  is  held  safficieni 
to  entitle  it  to  go  to  the  jury:  Berks  Turnpike  Road  v.  Myere,  6  Serg.  &  E. 
I2[ante,  402];  SigfrUdy.Levan,  Id.  906;  ScoUy.  OaUoway,  11  Id.  347;  ChurekUl 
V.  Speight^  2  Hayw.  338;  CoU  v.  Starkweather,  8  Conn.  29a*'  But  there  is  a 
different  role  where  a  party  undertakes  to  prove  the  execution  of  a  lost 
instrument  preparatory  to  the  introduction  of  secondary  evidence  of  its  oon* 
tents.    Porter  Y.  Wib(m,  13  Pa.  St.  841,  was  such  a  case.    A  witness  having 
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■worn  to  the  hmdwriiuig  of  the  ngnaiiire  to  a  certain  agreement  which  waa 
alleged  to  be  loet,  although  he  had  never  seen  the  party  write,  it  was  claimed 
by  oonnael,  on  the  authority  of  the  principal  case,  that  this  waa  sufficient 
to  entitle  the  question  of  the  execution  of  the  paper,  together  with  second- 
ary proof  of  its  contents,  to  be  submitted  to  the  jury;  and  Rogers,  J.,  de- 
liTering  the  opinion  of  the  oourt,  said:    "  For  this  position,  6  Ser^.  ft  R.  SOS, 
is  cited.    But  these  cases  bear  no  resemblance  to  this;  one  was  a  suit  on  a 
note^  the  other  on  a  bond,  the  authenticity  of  which  was  in  contest.    There 
the  instruments  were  allowed  to  be  laid  before  the  jury  on  the  acknowl- 
edged principle  that,  where  the  issue  is  directly  on  the  authority  of  an 
instrument^  the  oourt  is  bound,  if  there  is  the  smallest  evidence  of  its  ex- 
istence, to  permit  it  to  go  to  the  jury,  who  are  the  proper  judges  of  the 
fact.    But  this  is  not  so  when  the  question  is  as  to  the  admissibility  of  sec- 
ondary evidence  to  supply  the  place  of  a  lost  writing.     There  a  different 
rule  prevails.    In  such  cases  it  is  a  matter  of  law  to  be  decided  by  the  court, 
and  unless  such  preliminary  proof  is  given  as  authorizes  its  introduction, 
it  is  the  duty  of  the  oourt  to  reject  it,  and  a  refusal  to  do  so  is  error.*'    And 
in  another  part  of  the  opinion  the  learned  judge  says  that,  in  cases  of  this 
latter  olass,  the  identification  of  the  signature  to  the  lost  paper  by  a  witness, 
who  has  not  seen  the  party  write  but  has  acquired  his  knowledge  by  examin- 
ing other  signatures  of  the  party,  will  not  be  sufficient,  but  that  the  "evi- 
dence must  be  of  the  most  unequivocal  and  positive  kind;  that  nothing  short 
of  actually  seeing  the  party  write,  or  an  acknowledgment  distinctly  and 
clearly  made  by  the  party  himself,  will  suffice.*'     He  thus  emphasises  the 
distinfltifm  between  the  two  dsssos  of  cases:  "  We  wish  not  to  be  misunder- 
stood on  this  point.    We  take  the  distinction  which  is  a  clear  and  marked 
one  between  the  proof  of  a  lost  instrument,  and  proof  of  a  paper  produced 
and  under  the  inspection  of  the  witness.    It  is  the  first  class  of  cases  which 
calls  for  the  stringent  proof  alluded  to,  and  not  the  last" 

Sroimro  Blahx  iNRBUMraT.— The  opinion  expressed  by  Duncan,  J.,  that 
although  the  bond  in  question  here  was  blank  when  the  parties  signed  it,  yet 
if  it  was  intrusted  to  Peter  Levan,  and  he  afterwards  filled  it  up  and  deliv- 
ered it  to  the  obligee,  it  would  bind  the  obligors,  has  been  quoted  with  ap- 
proval in  several  subsequent  Pennsylvania  cases:  Wiley  v.  Moor,  17  Serg.  ft 
B.  440;  Bmry  v.  BaiiieB,  4  Whart  20;  Cotlen's  appeal,  13  Pa.  St.  296.  In 
all  these  oases  this  diUum  was  adopted  as  good  law,  and  made  the  basis  of 
^^  deoifliiQns  rsndersd* 


Stbwart  v.  Allison. 

[6  BsaesAar  ft  Bawls,  89A.] 

Kocabt'i  FMynwT  as  Bvidxncb.— A  protest  by  a  notary  certifying  that  hm 
has  given  notioe  to  an  indorser  of  the  non-payment  of  a  note,  is  l^gal 
evidence  to  go  to  the  jury,  although,  there  is  testimony  tending  to  show 
that  the  notice  was  given,  not  by  the  notary,  but  by  a  person  employed 
by  him,  and  that  the  notary  knew  nothing  of  the  facts,  except  from  in- 
fonmation  derived  from  such  person,  and  the  jury  must  determine  from 
all  the  evidence  whether  notioe  was  duly  given  or  not. 

Ebsob  to  the  district  court  for  the  city  and  county  of  Phila- 
delphia.    The  opinion  states  the  case. 

An.  Obo.  Tol.  IX— 98 
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P.  A,  Brown  and  8.  Levy^  for  the  plaintiff  in  error,  contended 
that  the  evidence  of  notice  of  non-payment  of  the  note  sued  on 
was  not  sufficient;  that  the  court  below  had  given  the  jury  er- 
roneous instructions^ui  to  the  weight  to  be  given  to  the  notary's 
certificate  of  protest;  and  that  the  notice  was  invalid  because 
not  given  by  the  notary  in  person,  who  could  not  delegate  his 
authority  to  another,  and  upon  that  point  cited  Cro.  Eliz*  187; 
Freeman,  429;  Bessr.  LenthaU.S'ilLod.  150;  Oodo^hinr.  Ikdor,  6 
Id.  284. 

BandaUf  ctmira^  cited  TUUOson  v.  Cheeiham^  2  Johns.  63  [3 
Am.  Dec.  459];  10  Id.  228  [6  Am.  Dec.  836]. 

TniGHHAN,  0.  J.  This  action  was  brought  by  Smith  Allison, 
the  plaintiff  below,  against  James  Stewart,  the  plaintiff  in 
error,  on  a  promissory  note,  of  which  Allison  was  indorsee  and 
Stewart  indorser.  The  plaintiff  gave  in  evidence  a  protest  by 
Benjamin  Nones,  notary  public,  under  his  official  seal,  in  which 
protest  it  was  certified  that  the  said  notary  had  given  notice  of 
the  non-payment  of  the  note  to  the  defendant.  The  defendant 
then  called  the  notary  himself,  who  was  sworn  as  a  witness 
without  opposition,  and  deposed  "  that  the  protest  was  in  the 
handwriting  of  his  son,  then  absent  on  a  voyage  to  the  West 
Indies;  that  he,  the  said  Nones,  did  not  give  notice  himself,  but 
his  son,  who  attended  to  that  business  for  him;  that  he  had  no 
knowledge  of  notice  having  been  given  to  the  indorser  of  the 
note  of  non-payment  by  the  drawers,  except  what  hid  son  told 
him,  who  said  that  he  had  given  the  notice,  and  that  this  had 
been  the  practice  of  doing  business  among  the  notaries."  This 
evidence  having  been  given,  the  counsel  for  the  defendant 
prayed  the  court  to  charge  the  jury  that  the  protest,  explained 
as  it  had  been  by  the  testimony  of  Benjamin  Nones,  was  not 
evidence  of  notice  of  non-payment  of  the  said  note  to  the  in- 
dorser; and  that  as  no  other  evidence  of  notice  had  been  given, 
the  verdict  ought  to  be  for  the  defendant.  On  the  other  hand, 
the  counsel  for  the  plaintiff  prayed  the  court  to  charge  the  jury 
that  it  was  evidence,  and  that  the  verdict  should  be  for  the 
plaintiff.  The  court,  however,  not  complying  exactly  with  the 
prayer  either  of  one  or  the  other,  charged  the  jury  in  the  follow- 
ing words:  ''That  there  was  evidence  of  notice,  namely,  the 
said  protest,  notvnthstanding  the  explanations,  of  which  the* 
jury  were  to  judge." 

It  seems  to  me  that  both  parties  asked  the  court  for  too  mud: 
Evidence  had  been  given  on  both  sides  without  opposition.  l\i% 
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cause  tamed  on  a  matter  of  fact  (notice  to  the  defendant);  and 
that  being  the  case,  the  court  had  no  right  to  direct  the  jury  to 
whom  they  should  gi^e  their  verdict.  By  the  act  of  second 
January,  1815,  "the  official  acts,  protests;  and  attestations  of 
all  notaries  public  (acting  by  the  authority  of  this  common- 
wealth), certified  according  to  law,  undertheir  respective  hands 
and  seals  of  office,  may  be  read  and  received  in  evidence  of  the 
facts  therein  specified;  provided,  that  any  party  may  be  per- 
mitted to  contradict  by  other  evidence  any  such  certificate."  In 
this  case  the  official  protest  of  the  notary  had  been  given  in 
evidence  by  the  plainti£f,  and  parol  evidence  had  been  given  by 
the  defenchint  of  certain  things  tending,  in  his  opinion,  to  take 
off  the  effect  of  that  certificate.  Who,  then,  was  to  judge  be- 
tween these  two  pieces  of  evidence  ?  Certainly  not  the  court, 
but  the  jury.  It  was  very  possible  that  the  jury  might  give 
more  credit  to  the  official  certificate  than  to  the  oath  of  the 
notary.  A  notary  may  be  tampered  with  after  giving  his  cer- 
tificate; or  the  jury  might  think  that  the  certificate  and  the 
parol  evidence  were  not  inconsistent.  In  my  opinion,  then,  the 
court  was  right  in  telling  the  jury  as  they  did,  that  the  plaintiff 
was  not  entitled  to  recover  unless  notice  of  non-payment  was 
given  to  the  defendant;  that  the  notarial  certificate  was  legal 
evidence,  on  which,  together  with  the  parol  evidence,  the  jury 
were  to  decide  whether  notice  had  been  given  or  not.  I  am 
therefore  of  opinion  that  the  judgment  should  be  affirmed. 

OiBsoir,  J.  The  judge  who  tried  the  cause,  it  seems  to  me, 
fully  met  the  point  urged  by  the  defendant  below,  and  expressed 
his  opinion  without  ambiguity.  The  counsel  insisted  "  that  the 
protest,  taken  with  the  explanations  given  by  the  said  Benjamin 
Nones  (the  notaiy),  was  not  evidence  of  the  non-payment  of  the 
note  by  the  drawer;"  on  which  the  judge  charged  **  that  of  the 
fact  of  notice  the  act  of  assembly  made  the  protest  proof;  that 
it  had  been  contended  that  the  circumstances  given  in  evidence 
took  the  case  out  of  the  act  of  assembly;  but  the  court  were  of 
a  different  opinion,  and  in  order  to  give  the  defendant  an  op- 
portunity of  excepting,  charged  that  there  was  evidence  of 
notice  (I  use  the  very  words  of  the  bill  of  exceptions),  notwith- 
standing the  explanation,  of  which  the  jury  were  to  judge." 
Now,  from  all  this  I  broadly  dissent.  The  assertion  in  a  pro- 
test of  a  fact  founded  on  hearsay,  which  would  be  incompetent 
to  be  heard  from  a  witness  attesting  in  the  ordinary  way,  is  not 
made  competent  and  legal  by  the  act  of  assembly. 

A  protest  is  prima  facie  evidence  of  the  non-payment  of  a 
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pionuMOiy  note  only  by  fhe  force  of  the  act  of  aaaembly,  aud 
is  open  both  to  explanation  and  oonttadiotioD.  The  yalue  of 
the  distinotion  between  explanation  and  contradict' on  will  ajv- 
pear  hereafter.  Then  what  change  in  the  Inw  of  oyidence  did 
the  act  of  assembly  mean  to  produce?  Eyidently  nothing  more 
than  to  render  that  competent  under  the  sanction  of  an  official 
oath,  which  would  otherwise  have  to  be  attested  by  an  oath 
taken  in  the  presence  of  the  conrt  and  jury;  thus  substitutiDg 
the  oath  of  office  for  the  violation  of  which  the  notary  would 
incur  no  temporal  penalty  for  the  customary  oath  in  conrt, 
which,  if  corruptly  taken  will,  every  one  knows,  render  the 
witness  obnoxious  to  the  penalties  annexed  to  the  crime  of  per- 
jury. The  degree  of  sanction,  therefore,  being  greater  under 
the  judicial  oath,  it  may  reasonably  be  inferred  the  legislature 
never  intended  that  the  officer  should  authenticate,  by  his  cer- 
tificate of  protest,  what  he  would  not  be  permitted  to  state  in 
the  ordinary  mode  of  attestation.  It  is  agreed,  on  all  hands, 
that  the  protest  is  not  conclusive.  Here,  the  very  officer  who 
made  it,  being  called  to  give  explanatory  evidence,  informs  the 
court  that  personally  he  knows  nothing  of  the  matter;  that  he 
derived  all  his  information  from  his  son,  who  attended  to  the 
whole  business  for  him,  who  wrote  the  protest,  and  who  merely 
informed  him  that  he  had  given  the  notice  as  stated  in  it;  and 
on  this  it  is  urged  to  the  judge  that  the  protest,  thus  explained 
to  be  an  assertion  of  the  fact  on  no  better  ground  than  hearsay, 
does  not  continue  to  be  legal  and  competent  evidence  of  the 
fact  asserted;  and  he  instructs  the  jury  that  it  does. 

Now  put  the  case  of  a  witness  who  has  in  his  direct  examin- 
ation sworn  positively  to  a  fact,  but  from  whom,  on  being  cross- 
examined,  it  comes  out  that  he  personally  knows  nothing  of 
the  matter,  having  obtained  all  his  information  from  a  person 
on  whose  veracity  he  thinks  he  can  depend,  ought  not  the  court 
to  direct  the  jury  that  the  whole  of  his  evidence,  taken  with  the 
explanation  given,  is  incompetent,  and  to  go  for  nothing t 
The  mind  is  somewhat  puzzled  in  viewing  this  as  a  parallel  case, 
by  considering  the  possibility  of  the  officer  having  sworn  &lsely, 
and  that  his  protest  might  be  competent  in  contradiction  of  his 
parol  evidence.  In  that  point  of  view,  it  undoubtedly  would; 
but  vras  that  the  decision  of  the  court?  The  direction  of  the 
judge  is  to  be  taken  in  reference  to  the  subject-matter  of  the 
question  submitted,  which  was,  not  whether  the  plaintiff  should 
be  precluded  from  setting  up  the  protest  as  true,  in  opposition 
to  the  notary's  parol  evidence,  but  whether  the  explanatoxy 
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•fTectof  thai  OTidenoe  hypotheticaUj  assuming  it  to  be  tme, 
was  not,  in  point  of  law,  to  destroy  the  competency  of  the  pro- 
test. A  witness  stating  in  his  cross-examination  that  the  facts 
he  had  detailed  were  given  at  second  hand,  may  also  deviate 
from  the  truth;  yet  the  effect  of  his  cross-examination  on  tho 
competency  of  his  direct  evidence  will,  like  the  effect  of  the 
parol  evidence  on  the  competency  of  the  protest  in  the  case  at 
bar,  present  distinct  questions  as  it  is  viewed  as  a  true  explana- 
tion, or  as  a  perjury;  and  what  would  be  a  proper  answer  to 
the  one  would  be  error  if  given  to  the  other.  The  counsel 
could  go  to  the  court  only  on  a  question  of  law;  for  a  question 
of  fact  involving  the  truth  of  the  parol  evidence  was  exclusively 
for  the  jury. 

The  question  was  as  to  the  legal  operation  of  the  facts,  ad- 
mitting them  to  be  true;  for  it  did  not  require  a  decision  to 
establish  the  position  that  they  ought  to  have  no  effect  if  they 
were  untrue.  The  judge  himself  thought  he  was  deciding  on 
the  legal  effect  of  the  facts,  else  why  talk  of  giving  the  counsel 
an  opportunity  to  except,  which  he  knew  they  could  not  do  for 
error  in  matter  of  fact.  Here  the  notary  had  thought  himself 
authorized  to  entrust  the  active  part  of  the  business  to  his  son, 
whose  acts  he  thought  he  was  justifiable  in  adopting,  and  hav- 
ing declared  this  on  oath,  the  question  was  not  whether  it  was 
contradiction  of  the  protest,  but  what  was  its  effect  as  explana- 
tion. I  think,  therefore,  I  am  not  deceived  when  I  suppose  the 
judge  meant,  and  the  jury  understood,  that  the  assertion  of 
notice  in  the  protest,  though  founded  on  hearsay,  and  therefore 
not  competent  when  coming  from  a  witness  deposing  in  the  ordi- 
nary way,  was  nevertheless  competent  evidence  of  the  fact  as« 
aerted,  by  force  of  the  act  of  assembly.  But  the  legislature  surely 
never  intended  to  permit  one  officer  to  authenticate  by  his  cer- 
tificate, a  fact  to  which  he  would  not,  after  being  examined 
touching  his  means  of  knowledge,  be  permitted  to  swear,  other* 
wise  they  would  not  have  made  the  protest  merely  prima/acie 
evidence,  but  conclusive.  Now  if  the  protest  is  still  to  be  evi- 
dence after  it  has  been  disproved,  it  must  be  because  it  is  to 
have  some  operation,  and  that,  too,  contrary  to  the  truth  of  the 
fact;  but  that  is  precisely  the  character  of  conclusive  evidence 
which  the  legislature  were  careful  not  to  impart.  It  is  not 
claimed.  How  then,  can  it  be  competent  evidence,  and  yet 
have  no  legal  effect  in  proving  the  fact,  of  which  it  is  said  to 
be  evidence.  Oan  it  be  that  delivering  a  notice  to  a  messenger, 
like  putting  a  letter  into  the  post-office,  where  the  parties  do 
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not  liye  in  the  same  town,  is  obnstntotiTe  notice,  Irheiher  it  be 
actually  received  or  not?  That  would  bxing'out  the  same 
result  as  if  the  protest  were  conclusive;  for  constmctive  notice 
has  nothing  to  do  with  the  truth  of  the  case. 

In  rejecting  the  protest,  for  irregularity  of  the  officer,  there  is 
no  hardship  on  the  holder,  for  he  may  either  give  the  notice 
himself,  or  use  the  notary  as  an  instrument;  and  if,  for  the  sake 
of  convenience,  he  resorts  to  the  latter,  it  is  better  he  should 
suffer  by  the  negligence  of  his  own  agent,  than  a  person  who 
had  no  concern  in  selecting  him.  There  is  nothing  to  induce  a 
suspicion  that  the  legislature  knew  of,  much  less  that  they  in- 
tended to  sanction  the  loose  practice  of  the  notaries  in  this  par- 
ticular. The  confidence  supposed  to  be  reposed  in  the  truth 
and  integrity  of  those  officers  by  the  executive  who  appointed 
them,  is  the  ground  on  which  the  legislature  rested  the  substi- 
tution of  their  certificate,  for  the  ordinary  judicial  evidence  of 
the  facts  asserted  in  it;  and  it  therefore  could  never  have  in- 
tended to  permit  them  to  delegate  this  high  personal  trust  to  a 
stranger  acting  without  oath  or  even  official  responsibility^ 
The  enabling  provisions  of  the  act  are,  in  truth,  very  scant, 
and  reach  a  case  of  this  kind  only  by  construction,  and  although 
I  perfectly  coincide  in  the  propriety  of  this  construction,  yet  as 
the  introduction  of  the  protect  as  evidence  at  all,  is  an  extraor- 
dinary interposition  of  official  power,  I  hold  the  notazy  compe- 
tent to  certify  only  what  he  personally  knows  to  be  true,  and 
not  what  he  may  conjecture  to  be  so,  from  the  relation  of 
others.    I  am  for  reversing  the  judgment. 

DuKOAN,  J.  I  entirely  concur  with  the  chief  justice.  The  no- 
tarial caztificateis  made  evidence — it  may  be  disproved;  but  the 
the  jury  were  the  proper  judges  whether  it  was  so  or  not.  An 
officer  impeaching  his  own  official  act,  tbe  juiy  might  not  fully 
believe;  they  might  weigh  his  particular  account  on  oath  against 
the  official  document  under  his  seal;  he  might  be  mistaken  after 
the  lapse  of  many  years;  he  might  confound  one  transaction 
with  another.  It  was  for  the  jury  to  decide  on  their  oath 
against  the  certificate.  If  the  court  had  decided  that  the  certi- 
ficate was  conclusive  evidence,  notwithstanding  the  explanation 
or  contradiction,  this  would  have  been  usurping  the  office  of 
the  jury,  and  would  be  error. 

When  they  leave  it  to  the  jury  to  judge  of  it,  I  must  under- 
Htand  them  as  saying:  we  leave  you  to  judge  from  the  whole 
evidence  whether  demand  was  made  in  due  time.  I  do  not  give 
any  opinion  whether  a  notazy  public  could  be  compelled  to  give 
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eridenee,  to  oontradiot  hia  notarial  certificate,  for  this  question 
does  not  arise.  The  protest  was  received  without  opposition; 
the  witness  examined  without  objeciiony  either  by  himself  or 
the  plaintiff.  Both  these  being  given  in  eyidence,  without  ob- 
jection, the  one  to  prove  the  demand,  the  other  to  disprove  it, 
what  else  could  the  court  do  than  leave  it  to  the  jury  ?  The 
jury  may  have  decided  against  the  weight  of  the  evidence.  It 
was  for  the  court  who  tried  the  cause,  if  they  thought  fit,  to 
grant  a  new  trial.  This  is  not  what  this  court  can  do;  they  can 
only  say  whether  the  court  erred  in  leaving  this  matter  of  fact 
to  the  jury  to  judge  of.  I  am  of  opinion  they  did  not  err;  and 
however  strongly  they  might  have  expressed  themselves  to  the 
jury  in  favor  of  the  protest,  the  documentary  evidence,  or  in 
favor  of  the  verbal  evidence,  still  to  the  jury  it  must  be  left  to 
judge  which  they  would  give  credit  to.  The  protest  of  itself 
was  made  evidence  by  the  act  of  second  January,  1815,  of  the 
*  facts  therein  certified;  but  the  party  is  permitted  to  contradict 
it  by  any  other  evidence;  it  stood  for  proof,  doneo  prohatur  in 
conirariam;  but  whether  it  was  destroyed,  was  clearly  for  the 
jury  to  judge. 
Judgment  affirmed. 

Seigeaat^  J.,  deUvering  the  opinioD  of  the  oomi  in  Jmka  v.  The  Doi^lu- 
town  Bamk,  4  Watto  ft  8.  510^  nys:  "The  sot  of  aeoond  of  Jtaauaj,  1815» 
aathoriies  the  proteit  of  a  noUry  to  be  read  and  reoeived  in  evidence  of  facts 
therein  certified,  prorided  that  any  party  may  be  admitted  to  contradict  by 
other  evidence  each  attestation.  In  Stewart  v.  Allison,  6  Serg.  ft  E.  324,  and 
Brown  v.  The  Philadelphia  Bank,  Id.  484  [poatl  the  effect  of  this  enactment 
came  imder  the  consideration  of  this  court,  and  the  principle  was  there 
settled  that  the  notary's  protest  of  a  promissory  note  was  prima  fade  eri- 
denoe  of  the  fscts  contained  in  it,  and  that  they  stood  as  proved  until  they 
were  repelled  by  contradictory  evidence.  The  fonner  of  these  was  a  vezy 
strong  case.  The  plaintiff  gave  in  evidence  the  protest.  The  notaiy  was 
called  by  the  defendant,  and  swore  that  the  protest  was  in  the  handwriting 
of  his  son,  who  was  then  on  a  voyage  to  the  West  Indies;  that  he  did  not 
give  notioe  himself;  his  son  attended  to  the  bnsiness  for  him;  that  he  had 
no  knowledge  of  the  notice  having  been  given  to  the  indorser  of  non-payment 
by  the  maker,  except  what  his  son  told  him,  who  said  he  had  given  the  notice 
and  had  written  it  in  the  protest,  and  that  this  had  been  the  practice  of  doing 
bnsiness  among  the  notaries.  Tilghman,  C.  J.,  said  it  was  very  possible  the 
jury  mi^t  give  more  credit  to  the  official  certificate  than  to  the  oath  of  the 
notary.  He  may  be  tampered  with  after  giving  his  certificate,  or  the  jury 
might  think  the  certificate  and  parol  evidence  were  not  inconsistent;  and  he 
bald  it  was  for  the  jnxy.  To  which  I  may  add  that  it  is  hardly  to  be  ez- 
peeted  that  a  notary  can,  after  a  lapse  of  years,  specify  every  minnte  item  of 
biB  daily  rontine  of  bnsiness;  and  also,  that  as  the  duty  is  performed  by  a 
awozn  officer,  under  his  oath  and  with  the  solemnities  of  his  office,  the  Icgis- 
ture  of  Pemuylvsnia  have  thought  fit  to  giro  his  attestation  a  peculiar  sane- 
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tion.  The  law  m  settled  in  these  cases  has,  it  is  belieyed,  been  nnifonnly 
acted  on  among  ns  since,  and  the  protest  of  the  notary  considered  as  estab- 
lishing the  fact  of  notice^  when  redted  in  it,  unless  it  be  disproved  by  other 
endence.'*  The  law  relating  to  this  subject  is  disoossed  in  sections  140, 141, 
142  of  Fraflbtt  on  Kotaries.    See  WUliamaim  ▼.  Turner,  I  Am.  Bee.  652. 


Laussatt  V.  Lippinoott. 

[B  fiaaosAST  k  Bawsa,  886.] 

PowxE  or  Faoiob. — ^Where  goods  were  intnxsted  to  a  merchandise  brewer 
to  sell,  not  below  a  fixed  price,  and  to  deliver  them  and  receive  payment, 
and  he  deposited  them,  in  accordance  with  a  usage,  with  a  commission 
merchant,  connected  with  an  auctioneer,  taking  his  notes  for  them,  and 
some  of  them  were  afterwards  sold  below  the  price  named,  it  was  held 
that  the  deposit  bound  the  principal,  and  that  he  could  not  bring  trover 
for  the  goods. 

Tboyeb  for  a  quantity  of  coffee,  which,  haying  been  intrusted 
by  the  plaintiff  to  one  Harlan,  a  merchandise  broker,  to  sell, 
deliver  and  receiTe  payment,  sales  not  to  be  made  below  a  cer- 
tain price,  was  afterwards  deposited  by  Harlan  with  the  defend- 
ants, commission  merchants,  connected  with  ose  Humes,  a 
licensed  auctioneer,  to  sell  without  limitation  a*b  to  price,  Harlan 
taking  the  defendants'  notes  therefor  in  advance.  Harlan  had 
been  accustomed  for  several  years  to  deal  with  the  defendants 
in  this  way,  and  he  did  not  inform  them  to  whom  the  coffee 
belonged.  The  plaintiff  understood  from  Harlan  that  he  had 
sold  the  coffee,  and  the  latter  had  paid  him  some  money  thereon, 
and  made  excuses  for  not  paying  the  rest.  Part  of  the  coffee 
had  been  sold  by  the  defendants  at  less  than  the  stipulated 
price,  and  the  remainder  was  demanded  from  them  by  the 
plaintiff,  who,  Harlan  having  failed,  discovered  that  the  coffee 
was  in  the  defendants'  possession.  The  defendants  refused  to 
deliver  it,  saying  that  they  knew  no  other  owner  than  Harlan. 
At  the  trial  evidence  was  produced  by  the  defendants,  tending 
to  prove  a  usage  among  merchandise  brokers  to  sell  the  goods 
of  their  principals  at  auction,  and  to  receive  part  of  the  price 
in  advance  in  cash  or  notes  at  the  time  of  depositing  the  goods. 
The  plaintiff  gave  evidence  to  contradict  this  usage,  and  the 
judge  charged  the  jury  that  if  they  were  of  opinion  that  the 
usage  existed,  and  that  the  coffee  was  not  pledged,  but  sold, 
their  verdict  should  be  for  the  defendants.  A  verdict  having 
been  returned  for  the  defendants,  the  case  was  brought  before 
the  court,  upon  a  motion  by  the  plaintiff  for  a  new  trial. 


March,  1821.]      Lau88ATT  t;.  Lifpinoott.  441 

Kitiera  and  C.  J.  IngerwU,  in  support  of  the  motion,  con- 
tended that  Harlan  had  pledged  the  goods  to  the  defendants, 
which  he  had  no  authority  to  do,  citing  1  Bao.  Ab.  869; 
D*Avbigny  y.  Duval,  5  T.  B.  604;  Newwm  y.  Ifiomion,  6  East, 
17;  Skinner  t.  Dodge,  4  Hen.  A  Munf.  432;  MarUni  t.  Cciee,  1 
Man.  A  Sel.  140;  Solby  t.  Baihbone,  in  note  to  Cochran  y.  Irian, 
2  Id.  801;  Van  Amridge  y.  Peabody,  1  Mason,  440;  De  Bouchet 
y.  OMemith,  6  Yes.  jnn.  211;  Baring  y.  Correy,  2  Bam.  A  Aid. 
137;  15  East,  407;  Whitaker  on  Liens,  186, 187;  Ld.  Mansfield 
in  Wright  y.  Campbell,  4  Burr.  2050;  and  that  the  usage  relied 
on  was  not  yalid,  because  it  yiolated  the  rules  of  law,  and  was 
not  general,  honest  and  fair,  nor  well  proyed,  citing  ^rUh  y. 
Barker,  2  Johns.  327;  Dunham  y.  Gould,  16  Id.  367  [8  Am.  Dec. 
328];  PregUm  y.  De  Forrest,  Id.  159;  SterriU  y.  BuU^  1  Binn. 
237;  Trotty.  Wood,  1  Ghdl.  443;  TFinifcropy.  Union  Irts.  Co.,  2 
Marsh,  707. 

Chaunoeyand  Binney,  contra,  insisted  that  Harlan  had  author- 
ity to  make  the  deposit  in  the  course  of  business,  and  that  a 
usage  of  trade  always  controls  in  such  cases,  citing  Evans  y. 
Pollen,  2  Gall.  13;  Flayer  y.  Edwards,  Cowp.  112;  Scotl  y.  Ser- 
mm,  Willes,  406;  McKindry  y.  PearsaU,  3  Johns;  319;  HaUey 
y.  Broum,  3  Day,  846;  Pickering  y.  Burk,  15  East,  38. 

By  Court,  Tilgbhan,  C.  J.  That  a  factor  cannot  pledge  the 
goods  of  his  principal  for  his  own  debt,  seems  to  be  too  well 
settled  to  admit  of  a  dispute.  It  was  so  decided  by  Chief 
Justice  Lee,  in  Palierson  y.  Tash^  2  Str.  1178,  at  nisi  prius,  and 
that  decision  has  been  adhered  to,  though  not  without  some 
reluctance.  Indeed,  it  is  no  wonder  it  has  been  said  by  some 
modem  judges,  that  perhaps  it  would  have  been  as  well  if  the 
law  had  originally  been  decided  otherwise;  for  certainly  it  bears 
extremely  hard  upon  persons  who  deal  with  a  factor,  without  a 
possibility  of  knowing  that  the  goods  do  not  belong  to  him.  It 
would  seem  reasonable  that  the  loss  should  fall  on  him  who 
puts  it  in  the  power  of  the  factor  to  deceiye  innocent  persons, 
who  deal  with  him  bona  fide,  and  on  yaluable  consideration. 
And  there  certainly  is  some  inconsistency  in  the  law  which  de- 
daxes,  that  a  factor  cannot  pledge  the  goods  of  his  principal, 
and  yet  permits  a  purchaser,  who  buys  the  goods  supposing 
them  to  be  the  property  of  the  factor,  to  set-off  a  debt  due 
from  the  factor  to  himself;  for  the  principle  of  caveat  emptor, 
which  ayoids  the  pledge,  would  forbid  the  set-off.  But  I  am 
not  for  disturbing  the  law  which  has  been  settled,  especially  as 
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it  adTanoes  the  commercial  credit  of  the  country,  to  afford 
strong  protection  to  the  property  of  foreigners  sent  here  apon 
consignment.  The  reason  why  the  factor  is  not  permitted  tu 
pledge  is,  that  his  authority  is  only  to  sell.  Anything  not  in- 
consistent with  a  general  power  to  sell  he  may  do;  he  may  sell 
for  cash  or  on  credit;  he  may  receive  in  payment  notes,  or  any 
kind  of  property.  And  in  the  case  of  Wright  v.  Campbell,  4 
Burr.  2046,  Lord  Mansfield  was  of  opinion,  that  a  bona  fide 
transfer  by  the  factor,  in  satisfaction  of  a  debt  due  from  him- 
self, would  have  been  good.  After  the  verdict  of  the  jury  in 
the  case  before  us,  we  must  not  consider  the  coffee  of  the  plaint- 
iff as  having  been  pledged  by  the  broker.  We  must  take  it  to 
have  been  delivered  to  the  defendants  for  the  purpose  of  being 
sold,  part  of  the  proceeds  of  sale  having  been  paid  in  advance 
by  the  defendants.  It  is  one  of  those  new  kinds  of  business 
which  commerce,  in  its  endless  varieties,  is  constantly  pro- 
ducing. The  counsel  for  the  plaintiff  objected  to  the  evidence 
of  the  usage;  and  if  its  admission  was  improper  the  verdict  ought 
not  to  stand. 

But  on  what  ground  could  the  evidence  have  been  refused  ? 
There  was  no  attempt  to  set  up  a  custom  in  opposition  to  any 
principle  of  law.  For  surely  a  man  violates  no  law  when  he 
authorizes  his  broker  to  deposit  his  goods  with  an  auctioneer, 
and  on  receiving  part  of  their  value  in  advance,  to  give  to  the 
auctioneer  an  irrevocable  power  of  sale.  Nor  does  the  broker 
violate  any  law  when  he  acts  in  pursuance  of  such  authority, 
whether  express  or  implied;  and  this  is  the  amount  of  the 
usage.  This,  though  not  an  absolute  sale,  is  very  different 
from  a  simple  pledge,  and  partakes  more  of  the  nature  of  a  sale 
than  of  a  pledge.  Business  to  an  immense  amount  has  been 
transacted  in  this  manner,  and  the  usage  being  established,  it 
follows,  that  when  the  plaintiff  authorized  his  broker  to  sell,  he 
authorized  him  to  sell  according  to  the  usage;  and  when  the 
defendants  dealt  with  the  broker,  even  if  they  had  known  that 
the  coffee  was  not  his  own,  they  had  a  right  to  consider  him  as 
invested  with  power  to  deal  according  to  the  usage.  If  the 
plaintiff  desired  to  keep  any  control  over  his  property,  he  should 
have  retained  the  possession  of  it,  and  not  have  suffered  it  to 
go  into  the  hands  of  the  broker,  thus  enabling  him  to  exhibit 
to  the  world  all  the  emblems  of  full  power.  Any  collusion 
between  the  broker  and  the  auctioneer  would  vitiate  their  transac- 
tions. But  it  was  not  incumbent  on  the  auctioneer  to  make  any 
inquiry  about  the  owner,  unless  there  was  some  suspicious  cir> 
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camstanoes;  because  persons  who  raise  money  by  sending  their 
goods  to  auction  often  wish  that  their  names  should  be  con- 
cealed.   The  Terdict,  howerer,  negatives  all  idea  of  fraud. 

No  case  exactly  like  the  present  is  to  be  found  in  the  books; 
but  the  reasoning  of  the  court  in  Pickering  y.  Burk,  15  Ea8t> 
48,  is  not  inapplicable.  In  that  case.  A.,  who  had  made  a  pur- 
chase of  hemp  through  B.,  his  broker,  suffered  a  transfer  to  be 
made  in  the  books  of  the  wharfinger  in  the  name  of  B.  It  was 
held  that  this  gave  B.  an  implied  power  to  sell.  "  Strangers/^ 
says  Lord  Ellenborough,  "can  only  look  to  the  acts  of  the  par- 
ties, and  to  the  external  indicia  of  property,  and  not  to  the 
pxirate  communications  which  may  pass  between  a  principal 
and  his  broker;  and  if  a  person  authorizes  another  to  assume 
the  apparent  right  of  disposing  of  property  in  the  ordinaxy 
course  of  trade,  it  must  be  presumed  that  the  apparent  authority 
is  the  real  authority."  Now,  the  juiy  have  found  that  in  the 
ordinary  course  of  business  in  this  city,  merchandise-brokers 
make  sale  of  the  goods  of  their  principals  in  the  manner  in 
which  this  coffee  was  sold.  Therefore,  when  the  plaintiff 
trusted  a  known  merchandise-broker  with  the  possession  of  his 
goods  for  the  purpose  of  sale,  he  impliedly  gave  him  power  to 
sell  in  the  manner  in  which  he  sold,  or  to  speak  with  more 
strict  propriety  (though  the  juiy  call  it  a  sale),  the  manner  in 
which  he  deposited  for  the  purpose  of  sale.  No  ill  conse- 
quences can  result  from  this  implication  of  power.  The  owners 
of  goods  may  always  protect  themselves  by  retaining  the  pos- 
session until  they  receive  payment,  while  it  will  be  out  of  their 
power  to  injure  the  auctioneers  by  investing  brokers  with  the 
appearance,  without  the  reality,  of  authority.  I  am  of  opinion 
that  a  new  trial  should  not  be  granted. 

New  trial  refused. 


It  WM  daddfid  in  ^ei06oU  v.  Wrif^  4  Bawle^  219»  that  the  doctrine  of 
this  case  would  not  warrant  a  factor  in  making  a  depoiit  of  hit  prindpal's 
goods  to  secure  advances  to  himself,  even  where  there  is  a  nsage  to  that 
effect  In  that  case,  a  snpercargo  to  whom  goods  were  consigned,  which 
were  shipped  to  St.  Jsgo  de  Cnha  npon  a  certain  vessel,  by  different  persons, 
having  failed  to  maka  sale  of  them  on  his  arrival  at  his  destination,  deposited 
them  with  certain  oommission-merohsnts,  and  received  certain  advances  frum 
them.  The  action  was  brought  by  one  of  the  shippers  of  the  goods  against 
the  commission-merchants,  and  the  latter  claimed  that  they  were  entitled  to 
be  reimbnrsed  for  their  advances,  relying  upon  a  nsage  among  commission* 
merchants  in  St.  Jago  de  Cnba,  to  make  advances  npon  goods  deposited  with 
them  by  snpercaigoes,  and  to  treat  the  supercargoes  as  the  owners.  The 
judge,  at  the  trial  below,  instructed  the  jury  that  if  they  believed  the  defend* 
ants  had  acted  fairly,  and  according  to  the  usage,  they  were  entitled  tc 
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retein  ilM  prooeedi  of  the  pUintiflTs  gQodM  to  reimbone  them.  The  majority 
of  the  eapteme  court  held  that  the  principle  of  Lauaaaii  ▼.  LippineoU  did  not 
extend  to  snoh  a  caae,  and  that  the  nnge  waa  not  admiMible  to  vary  the 
rights  or  liabilitiea  of  the  parties,  because  it  was  in  contradiction  of  the  general 
ndes  of  law,  and  also  because  it  was  not  shown  that  the  plaintiff  knew  of 
its  existence.  Bogers,  J.,  speaking  for  the  majority  of  the  court,  says:  "  It 
has  been  further  contended  that  this  case  is  similar  in  principle  to  Latusati 
▼.  Xtppmeotf,  5  Seig.  &  R.  386,  and  the  learned  judge  seems  to  have  been  of 
this  opinion.  I  am  so  unfortunate  as  not  to  be  able  to  discover  the  resem- 
blance. In  LaM$aaU  ▼.  LippineoU,  it  was  decided  that  if  a  merchandise- 
broker  to  whom  goods  are  delivered  by  his  principal,  with  power  to  sell, 
deliver  and  receive  payment,  deposit  them,  in  the  usual  course  of  business, 
with  a  commission-merchant,  connected  in  business  with  a  licensed  auction- 
eer, who  advances  his  notes  thereon,  the  deposit  binds  the  principal,  who 
cannot  recover  the  value  of  the  goods  in  sn  action  of  trover.  The  court 
considered  this  as  an  advance  in  anticipation  of  a  sale,  and  justified  by  the 
uniform  course  of  trade.  Business  to  an  immense  amount,  say  the  court,  hss 
been  transacted  in  this  manner,  and  the  ussge  being  established,  it  follows 
that  when  the  plaintiff  authorueed  his  broker  to  sell,  he  authorized  him  to 
sell  according  to  the  usage;  and  when  the  defendants  dealt  with  the  broker, 
if  they  had  known  the  coffee  was  not  his  own,  they  had  a  right  to  consider 
him  as  invested  with  power  to  deal  according  to  the  usage.  In  LaunaU  v. 
LippmeoU,  both  parties  were  acquainted  with  the  ussge,  or  were  presumed  to 
be  so.  ******  It  Lb  acknowledged  to  be  of  the  first  impression, 
for  there  is  no  case,  as  the  chief  justice  says,  exactly  like  it  in  the  books. 
Without  intending  to  cast  the  least  doubt  on  the  case,  I  do  not  feel  disposed 
to  extend  the  principle  much  further.  If  this  had  been  dearly  shown  to  be 
an  advance  in  anticipation  of  a  sale,  on  the  plaintiff's  goods  alone,  and  the 
interest  of  the  different  shippers  had  been  kept  entirely  distinct,  there  would 
have  been  some  show  of  reason  in  likening  it  to  LauaaaU  v.  LijfpineoU.** 

On  aooonnt  of  the  hardship  upon  innocent  persons  receiving  deposits  of 
goods  from  factors,  arising  from  the  severe  rules  of  law,  an  act  was  reported 
l^  the  revisers,  and  passed  April  14,  1834,  by  the  Pennsylvania  legislature, 
called  "The  Factor's  Act,"  for  the  protection  of  such  persons,  and  giving  them 
the  same  authority  over  the  goods  as  they  would  have  had  if  the  factor  pledg- 
ing them  had  been  the  owner,  provided  they  have  no  notice  that  he  is  not  the 
owner  at  the  time  of  receiving  the  deposit  The  revisers  refer  in  their  report 
to  the  rule  stated  by  Tilghman,  C.  J.,  on  this  point,  in  the  principal  case,  as 
their  reason  for  recommending  a  chaqge  in  the  law.  This  act  seems  to  be 
■tiUin force:  Maeky  ▼.  DiOmger,  73  Fa.  St  90. 
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[6  flBMOAm  *  Bawls,  4881] 

Oomoimfs  Pbopsbtt  nr  Goona.— Where  a  bill  of  lading  provides  thai 
goods  shipped  are  to  be  delivered  to  the  consignee  or  his  assigns,  althou^ 
the  inTO&oea  show  that  the  consignor  is  the  owner,  and  has  paid  ths 
freight,  the  legal  title  ia  vested  in  the  consignee,  and  he  may  sue  the  car- 
rier for  the  n^igent  carriage  of  them. 

AoxiON  on  the  taae  for  the  negligent  carriage  of  certain  cop- 
per.   There  was  a  verdict  for  the  plaintiff,  subject  to  the  opinion 
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of  the  court  upon  his  right  to  maintaiQ  the  action.    The  facta 
appear  from  the  opinions  of  the  judges. 

Binney  and  IngenoU^  for  the  phuntiff,  cited  Evans  y.  Marilett, 
1  Ld.  Baym.  271;  8.  0.,  166;  8.  0.,  3  Salk.  290;  Sneev,  Pr&scoU, 
1  Atk.  248;  Lickbarraw  y.  Mason,  6  East,  21  (Notes);  1  Chit.  PI. 
3;  Davis  y.  James,  5  Burr.  2680;  Moore  y.  WiUson,  1  T.  B.  659; 
Dawes  ▼.  Peck,  8  Id.  830;  PoUer  y.  Lansing,  1  Johns.  217  [3  Am. 
Dec.  810];  DuUonY.  Sotomonson,  8  Bos.  &  P.  382;  Starkyv.  Mill, 
Style,  296;  Belly,  Chaplin,  Hard.  321;  Homseyy.  Dimocke,  1 
Vent.  119;  DuUon  v.  Pool,  T.  Baym.  302;  Lyle  y.  Barker, BBinu. 
467;  Sanderson  y.  Lamberton,  6  Id.  129;  Fluellen  y.  Bave,  1  Bulst. 
68;  Holt's  Law  of  Shipping,  63,  72;  Veriue  y.  Jewell,  4  Camp. 
31;  2  Id.  88;  1  Livermore  on  Principal  and  Agent,  9,  117,  220, 
221. 

J.  B.  Ingersoll  and  Chauncey,  for  the  defendant,  cited  Godfrey 
Y.  Furto,  8  P.  Wms.  185;  1  Mason,  41,  per  Story,  J.;  Joseph  y. 
Knooe,  8  Oamp.  820;  LiYermore  on  Principal  and  Agent,  9;  Coxe 
Y.  Harden,  4  East,  2y^;  Waring  y.  Cox,  1  Camp.  869;  1  Bos.  & 
P.  47;  Holt  on  Shipping,  59,  72,  74,  103;  Hibberi  y.  Carter,  IT. 
B.  745;  CaldweU  y.  Ball,  Id.  206;  Newsom  y.  Thornton,  6  East, 
17;  Kvnlocky.  £rown, 4  Bro.  P.  C.47;  18  Yin.  67;  Property,  pi. 
6;  Abbot  (Story's  Ed.)  420;  Waliey  y.  Montgomery,  8  East,  585; 
Lowber  t.  EecJcwOh,  1  Johns.  Cas.  174;  Magill  y.  Potter,  2  Id. 
371;  Abbot,  249;  Bayl  t.  Bayl,  Cowp.  294;  Tan  Staphorst  y. 
Pearce,  4  Mass.  258;  Dawes  on  Charter  Parties,  376,  377,  400; 
8  Oranoh,  869;  Martini  y.  Col^,  1  Mau.  &  Sel.  140;  Crow  y. 
Bogers,  1  Str.  692;  Bourne  t.  Mason,  1  Vent.  6;  1  Camp.  271, 
note. 

TuoHifAH,  C.  J.  This  is  an  action  on  the  case,  broaght  by 
Bobert  E.  Oriffith  against  Thomas  Ingledew,  owner  of  the  ship 
Hope,  for  negligence  in  the  carriage  of  a  quantity  of  copper 
shipped  at  LiYcrpool,  by  A.  T.  Patterson,  to  be  deliYered  at  the 
port  of  Philadelphia  to  the  plaintiff  or  his  assigns.  Although 
by  the  bills  of  lading  signed  by  Joseph  Hall,  the  master  of  the 
ship,  the  copper  was  to  be  deliYered  to  the  plaintiff,  yet  it  ap- 
peared by  the  iuYoice  that  it  was  shipped  ou  the  account  of 
Patterson.  The  defendant's  counsel  contended,  therefore,  on 
the  trial,  that  the  action  should  haYC  been  brought  by  Patterson, 
and  could  not  be  maintained  by  the  plaintiff.  A  Yerdict  was 
taken  for  the  plainti£^  the  point,  whether  the  action  could  be 
supported  in  the  name  of  the  plaintiff,  being  reserYed  for  the 
consideration  of  the  court.    It  is  merely  a  technical  objection. 
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hftTing  no  bearing  on  the  merits  of  the  case.  Theie  ie  no  op* 
position  of  interest  between  Patterson  and  the  plaintiff.  It  is 
immaterial  to  the  defendant  to  whom  the  damages  are  paid«  and 
if  the  plaintiff  recovers,  he  is  accountable  to  Patterson  for  the 
sum  recovered.  Nevertheless,  if  the  action  is  brought  in  the 
wrong  name,  the  defendant  has  a  right  to  avail  himself  of  this 
defect,  and  the  court  is  bound  to  protect  him.  It  is  somewhat 
singular,  that  at  this  time  of  day  it  should  be  a  matter  of  doubt 
in  whose  name  a  suit  of  this  kind  should  be  brought,  yet  it  must 
be  confessed,  that  it  is  a  subject  not  void  of  difficulty.  Two 
questions  are  to  be  considered:  1.  Was  the  legal  property  of 
the  goods  vested  in  the  plaintiff;  2.  If  it  was,  can  he  support 
the  action? 

1.  I  think  it  will  be  found,  on  a  review  of  the  decisions  on 
this  subject,  that  the  legal  property  was  vested  in  the  plaintiff, 
although,  no  doubt,  he  held  in  trust  for  Patterson,  the  shipper. 
In  deciding  on  the  legal  property,  the  court  will  look  to  the 
face  of  the  bill  of  lading,  but  in  ascertaining  the  equitable 
owner,  the  invoices,  letters  of  advice,  and  other  collateral  evi- 
dence, will  be  resorted  to.  So  it  was  expressly  determined  in 
evans  V.  MartleU  (jL  D.  1697),  reported  in  1  Ld.  Baym.  271, 
and  12  Mod.  166.  There  the  goods  were  shipped  by  A.  and 
consigned  by  the  bill  of  lading  to  B.,  although  it  appeared  by 
the  invoice  that  the  shipment  was  on  account  of  A.  The  rule 
laid  down  by  the  court  was,  '*  that  if  goods  are,  by  bill  of  lad- 
ing, consigned  to  A.,  he  is  the  owner  and  must  bring  the  action 
against  the  owner  of  the  ship  if  they  be  lost,  but  if  the  bill  be 
special,  to  be  delivered  to  A.  for  the  use  of  B.,  B.  ought  to 
bring  the  action,  but  if  the  bill  be  general  to  A.  and  the  invoice 
shows  they  are  on  account  of  B.,  A.  ought  to  bring  the  action, 
for  the  property  is  in  him,  and  B.  has  only  a  trust."  It  is 
proper  to  take  notice  that  prior  to  this  case,  a  question  had 
arisen  in  chanceiy,  in  the  year  1690,  between  the  consignor  of 
goods  and  consignee,  who  had  not  paid  for  them:  Wiaeman  v. 
VandqnUi^  2  Yem.  208.  The  chancellor  referred  it  to  a  oourt  of 
law  to  decide  who  was  the  legal  owner.  It  was  decided  at  law 
in  favor  of  the  consignee,  and  then  the  chancellor  determined 
that  the  equitable  property  was  in  the  consignor.  I  do  not 
know  that  the  decision  in  Svana  v.  JldrtteU,  has  ever  been 
questioned,  so  far  as  concerns  the  right  of  the  consignee  to  sup- 
port an  action  in  cases  where  no  third  person  has  claimed  by 
virtue  of  an  indorsement  of  the  bill  of  lading.  But  where  ih& 
consignee,  who  had  not  paid  for  the  goods,  has  indorsed  the 
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bill  of  lading  for  a  Taloable  oonsideration,  to  an  innocent  per- 
son who  had  no  notice  of  any  better  title,  it  has  been  very 
warmly  disputed  whether  that  indorsee  coold  hold  the  goods 
against  the  consignor. 

That  was  the  case  of  lAckbarrcw  v.  Jfiisan,  in  which  the  court 
of  king's  bench  decided  in  favor  of  the  indorsee.  That  decis- 
ion was  reversed  in  the  exchequer  chamber;  but  the  judgment 
in  the  exchequer  was  reTcrsed,  and  that  of  the  king's  bench 
finally  affirmed  in  the  house  of  lords.  In  the  memorable  argu- 
ment of  Judge  Buller,  in  the  house  of  lords,  he  says:  "  It  has 
been  asserted  that  no  case  has  yet  decided  that  a  bill  of  lading 
does  transfer  the  property.  But  in  answer  to  that,  it  is  to  be 
obeenred,  that  all  the  cases  upon  the  subject,  Evans  y.  MarUdt, 
Wright  v.  Campbell^  and  CaUtwdl  t.  BaU,  and  the  common  un- 
derstanding of  mankind,  preclude  that  question."  BuUer  also 
said  '*  that  in  the  case  of  WrigM  v.  Campbell,  Lord  Mansfield 
declared  that  since  the  case  of  Evans  v.  MarUeil,  it  had  always 
been  held  that  the  delireiy  of  a  bill  of  lading  transferred  the 
property  at  law."  And  it  is  very  remarkable  that  even  Lord 
Loughborough,  who  delivered  the  opinion  of  the  court  of  ex- 
chequer chamber,  in  Lickbarrow  t.  Mason^  expressly  conceded, 
**  that  thb  case  of  Eoans  v.  MartieU,  was  well  determined  on  the 
principal  point  that  the  consignee  might  support  an  action  for 
the  goods,  because  he  had  either  a  special  property,  or  a  right 
of  action  on  the  contract."  After  all  these  decisions  it  would 
seem  stange  that  there  should  be  any  doubt  of  the  efficacy  of 
the  biU  of  lading  in  passing  the  legal  property  to  the  con- 
fugnee. 

But  the  counsel  for  the  defendant  rely  with  great  confidence 
on  the  opinion  of  Lord  EUenborough  and  the  court  of  king's 
bench,  in  the  case  of  Waring  ▼.  Cox,  1  Oamp.  364,  and  Coxe  t. 
Harden,  4  East,  216.  The  point  of  these  cases  appears  to  be 
that  where,  by  the  bill  of  lading,  the  goods  are  deliyerable  to 
the  order  of  the  shipper,  and  the  shipper  indorses  to  another 
without  value,  such  indorsement  does  not  vest  the  legal  prop- 
erty in  the  indorsee,  but  only  gives  him  a  right  to  receive  the 
goods  as  agent  of  the  shipper.  It  is  to  be  observed  that  in 
these  cases  the  goods  were  deliverable  to  the  order  of  the  ship- 
per, and  in  that  respect  they  differ  from  Evans  v.  MartleU,  where 
they  were  deliverable  to  the  consignee,  who  was  named  in  Uie 
bill.  Unless  that  distinction  be  taken,  the  cases  of  Waring  v. 
Co»,  and  Coxe  v.  Ekrden,  are  not  to  be  reconciled  to  those 
which  i«eceded  them;  but  with  that  distinction  the  cases  are 
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not  oontradiotory.  I  am  inclined  to  think  that  Lord  Ellcmbor- 
ough  distingaisbeB  between  bills  of  lading  where  the  coDsignee 
was  named,  and  those  in  which  the  goods  were  deliverable  to 
order,  becanse  he  denies  that  the  bills  of  lading  are  like  bills 
of  exchange,  in  which  the  property  passes  by  indorsement. 
"No  decision  (says  he,  in  the  case  of  Coase  y.  Harden)^  of  a 
court  of  law,  on  the  subject  of  bills  of  lading,  has  gone  farther 
than  to  say  that  the  assignment  of  a  bill  of  lading  by  the  con- 
signee for  a  valuable  consideration,  and  without  notice  by  the 
party  taking  it  of  a  better  title,  passes  the  property  in  the 
goods  thereby  assigned/'  Now,  if  that  position  be  confined  to 
the  assignee  of  a  bill  of  lading,  it  may  be  true;  but  the  learned 
judge  would  never  have  ventured  to  assert,  in  the  face  of  Ewmt 
V.  MartieU,  that  no  court  of  law  had  decided  that  the  bill  of 
lading  vested  the  property  in  the  person  to  whom  by  the  tenor 
of  the  bill,  the  goods  were  deliverable.  And  I  observe  that 
Lawes  in  his  Treatise  on  Charter  Parties,  pp.  376, 877,  first  lays 
down  the  law  exactly  as  it  was  ruled  in  Evana  v.  MarOeU,  whidi, 
he  says,  has  been  recognized  and  acted  upon  in  all  the  subsequent 
cases,  and  then  proceeds  to  the  cases  of  assignees  of  bills  of 
lading,  decided  by  Lord  Elleuborough  at  nisiprius,  and  by  the 
court  of  king's  bench,  as  before  mentioned.  Upon  the  whole, 
then,  I  think  it  may  be  safely  affirmed  that  between  the  parties 
to  this  suit,  it  cannot  be  denied  that  the  legal  property  was 
vested  in  the  plaintiff  But  can  the  plaintiff  support  an  action 
in  his  own  name?    That  is  the  second  point. 

2.  It  is  objected  that  there  is  no  privity  of  contract  between 
the  shipowner  and  the  consignee,  and  that  in  the  present 
instance,  the  freight  being  paid  by  the  shipper,  there  is  a  want 
of  consideration  to  support  a  promise  to  the  consignee.  It  is 
not  expressed  in  the  bill  of  lading  by  whom  the  freight  is  to  be 
paid,  but  only  that  it  is  to  be  paid  at  Liverpool.  I  presume, 
however,  it  was  not  demandable  before  the  goods  were  deliv- 
ered at  Philadelphia.  It  is  unnecessary  to  decide  whether  the 
shipowner  could  have  supported  an  action  for  the  freight 
against  the  plaintiff,  or  whether  the  shipper,  Mr.  Patterson, 
who  paid  the  freight,  might  have  maintained  an  action  in  his 
own  name  for  the  negligent  carriage  of  the  goods.  The  ques- 
tion is,  whether  the  consignee  may  not  support  an  action.  And 
for  the  purpose  of  this  aigument  it  is  to  be  assumed  that  the 
consignee  is  the  owner  of  the  goods,  without  taking  the  equit* 
able  title  into  consideration.  It  is  nothing  to  the  defendant  who 
is  entitled  in  equity,  since  no  coxEflieting  equitable  claim'  has' 
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been  broaght  forward;  but  this  action  is,  in  tmth,  for  the  ben- 
efit of  the  equitable  owner.  The  question,  then,  is  reduced  to 
a  single  point:  If  one  man,  in  consideration  of  value  reyeived 
from  another,  promises  to  do  a  thing  for  the  benefit  of  a  third, 
can  that  third  person  support  an  action  ?  And  that  he  can,  was 
long  ago  decided  in  the  cases  of  DuUon  v.  Pool,  T.  Baym.  302; 
Hofmsey  v.  Dimocke^  1  Vent.  119;  Bdl  v.  Chaplain,  Hardr.  321; 
and  Siarkey  v.  AM,  Style,  296.  In  Slarkey  y.  Mill,  the  father 
gave  goods  to  his  son,  in  consideration  that  he  should  pay  the 
plaintiff  ten  pounds;  and  Bolle,  C.  J.,  said  there  was  a  plain 
contract,  because  the  goods  were  given  for  the  benefit  of  the 
plaintiff,  though  the  contract  be  not  between  him  and  the  de- 
fendant, and  he  may  well  have  an  action  upon  the  cose;  for 
here  is  a  promise  in  law  made  to  the  plaintiff,  though  there  be 
not  a  promise  in  fact.  So  in  the  case  before  us,  a  promise  in 
law  may  be  said  to  have  been  made  to  the  plaintiff,  that  the 
goods  should  be  carried  safely.  Indeed,  it  might  almost  be 
said  that  a  promise  in  fact  was  made  to  the  plaintiff,  for  the  bill 
of  lading  does  not  expressly  make  a  promise  to  anybody.  It 
runs  thus:  "Shipped  by  A.  T.  Patterson,  to  be  delivered  to 
Robert  E.  Griffith,  or  his  assigns,  at  Philadelphia.''  It  would 
be  doing  no  violence  to  the  instrument  to  construe  it  as  a  prom* 
ise  made  to  the  plaintiff;  and  such  a  promise  would  clearly  be 
obligatory,  though  the  consideration  moved  from  a  third  per- 
son. I  observed  before  that  Lord  Loughborough,  who  denied 
that  the  general  property  passed  to  the  consignee,  was  yet  of 
the  opinion  he  might  maintain  an  action,  either  by  virtue  of  the 
special  property  in  him,  or  on  contract.  In  actions  against  car- 
riers, on  the  custom  of  the  country,  the  general  principle  is, 
that  the  right  of  a  action  is  attached  to  the  properiy.  If  A. 
sells  goods  to  B.,  and  delivers  them  to  a  carrier  by  order  of  B., 
the  right  of  action  against  the  carrier  is  in  B.,  because  the  de- 
liveiy  to  the  carrier  vests  the  property  completely  in  B.  So  the 
deliveiy  of  the  bill  of  lading  vests  the  property  in  the  consignee. 
As  to  privity,  according  to  the  reasoning  of  Bolle  in  Siarkey  v. 
Mil,  there  is  no  want  of  it,  for  there  being  a  promise  in  law  to 
the  plaintiff,  he  must  be  privy  to  that  promise,  being  the  per- 
son to  whom  it  was  made. 

Upon  the  whole,  I  am  of  opinion  that  by  virtue  of  the  bill  of 
lading,  sufficient  property  for  the  support  of  this  action  was 
vested  in  the  plaintiff,  and,  therefore,  judgment  should  be 
entered  on  the  verdict. 

An.  Dbo.  Vol.  B— M 
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OiB80Hy  J.  It  is  important  to  asoertam  with  pxedsion  the 
situation  in  which  the  plaintiff  stood,  in  relation  both  to  the 
contract  and  the  goods  which  were  the  sabject  of  it.  The  goods 
were  not  delivered  to  the  carrier  in  pursuance  of  a  previous  pur- 
chase or  order  of  the  consignee,  for  they  had  been  purchase^l 
the  veiy  day  before  by  the  consignor,  who  shipped  them  on  his 
own  account  and  risk,  and  paid  the  freight.  From  one  of  the 
consignor's  letters  may  fairly  be  inferred  an  authority  io  the 
consignee  to  liquidate,  with  the  proceeds,  a  balance  arising 
from  former  transactions,  which  the  consignor  thought  (and 
justly,  as  it  appears  by  the  subsequent  settlement)  might  be 
against  him,  and  to  place  the  surplus  to  the  consignor's  credit. 
This,  however,  gave  no  interest  in  the  goods  themselves;  but 
only  an  authority  to  direct  the  application  of  the  proceeds.  I 
regret  the  account  settled  vrith  the  consignor's  agent  and  intro- 
duced here  as  the  foundation  of  a  lien,  because  it  was  stated 
long  after  the  transaction  in  question,  and  even  after  the  com- 
mencement of  the  suit;  for  if  it  were  competent,  as  I  think  it 
was,  to  show  indebtedness  per  se,  and  not  as  an  acknowledg- 
ment of  the  party,  the  consequent  right  of  lien  would  arise  too 
late  to  vest,  at  the  period  material  to  the  question,  any  other 
properiy  than  what  the  bill  of  lading  might  confer.  But  lien  is 
out  of  the  question,  both  because  the  general  balance  does  not 
appear  to  have  grown  out  of  transactions  between  the  parties  as 
merchant  and  factor,  and  because  it  never  attaches  before  actual 
possession  of  the  subject-matter,  and  cannot  therefore  affect  re- 
sponsibilities which  were  fixed  at  the  time  of  the  shipment,  and 
not  subject  to  shift  on  the  delivery  of  the  goods  or  the  happen- 
ing of  any  contingency  whatever. 

We  have,  then,  the  case  of  a  plaintiff  who  was  a  consignee 
not  liable  for  freight;  who  had  not  ordered  the  goods  to  be  de- 
livered to  any  carrier;  who  was  not  bound  to  stand  to  the  risk 
of  transportation;  between  whom  and  the  consignor  there  was, 
as  to  this  transaction,  no  sort  of  privity  or  previous  negotiation, 
and  who  had  no  beneficial  interest  in  the  goods,  nor  any  kind 
of  property  but  what  the  bill  of  lading  might  give.  Now  I  will 
not  stop  to  inquire  whether  the  bill  of  lading  did  not  vest  the 
legal  interest  even  before  the  goods  came  to  hand;  but  I  will 
admit,  at  least  for  the  sake  of  the  argument,  that  it  did,  that  it 
passed  the  legal  title,  and  that  the  consignee  might  have  main- 
tained trover,  or  any  action  founded  on  property.  But  it  is  to 
be  remembered  the  action  here  is  not  founded  on  property,  but 
contract,  and  that  therefore  an  interest  in  the  property  which 
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do6B  not,  if  it  ever  neceBsarily  does,  draw  after  it  an  interest  in 
the  oontraot,  will  be  insufficient. 

Before  examining  the  case  on  general  principles  applicable  to 
all  actions  of  caaumpeU^  I  will  advert  to  the  authorities  where 
the  action  was  STOwedly  founded  on  the  contract,  and  see 
whether  it  has,  in  any  case  so  naked  in  circumstances  as  this, 
been  sustained  in  the  name  of  the  consignee.  These  authori- 
ties assert  no  governing  principle,  nor  do  they  point  out  any 
circumstance  or  feature  as  an  invariable  criterion  of  the  relative 
liability  of  the  parties,  but  in  each  the  decision  was  founded 
on  some  circumstance  which  is  either  wanting  in  the  case  before 
ns  or  found  operating  against  the  right  of  the  plaintiff.  The 
first  case  is  Davis  v.  James^  5  Burr.  2680,  which  is  exactly  the 
case  at  bar,  except  that  the  consignor,  instead  of  having  actu- 
ally paid  the  price  of  transportation,  had  only  agreed  to  pay  it 
(a  differential  circumstance  which  certainly  does  not  strengthen 
the  case),  and  there  the  consignor  was  held  to  be  the  proper 
person  to  sue,  although  it  seems  to  have  been  taken  for  granted, 
and  it  was  relied  on  by  the  defendant's  counsel,  that  the  prop- 
erty had  been  changed  by  the  deliveiy  to  the  carrier,  and  had 
atood  at  the  risk  of  the  consignee.  Yet  Lord  Mansfield  held  the 
right  of  action  to  be  in  the  consignor,  because  he  had  agreed  to 
pay  the  carriage,  thus  expressly  discarding  the  right  of  prof)- 
erty  as  immaterial,  and  resting  the  matter  altogether  on  the 
agreement,  which,  from  the  circumstance  of  the  price  of  carriage 
being  payable  by  the  consignor,  seems  to  have  been  considered 
as  made  with  him  exclusively  on  his  own  account,  and  not  as  an 
agent  of  the  consignee.  This  case  which,  as  the  court  pro- 
ceeded on  an  admission  that  the  whole  property,  both  legal  and 
beneficial,  was  vested  in  the  consignee,  is  therefore  infinitely 
stronger  than  ours,  will  I  think,  be  found  in  the  sequel  to  rest 
on  the  soundest  principles  of  legal  reason. 

The  next  case  is  Moore  v.  WUaony  1  T.  B.  669,  and  in  this 
also,  the  consignor  was  held  to  have  the  right  of  action,  although 
the  vendor  had  agreed  with  the  vendee  to  pay  the  carriage; 
Mr.  Justice  Buller  saying  that  whatever  might  be  the  contract 
between  the  vendor  and  the  vendee,  the  agreement  for  the  car- 
riage of  the  goods  was  between  the  carrier  and  the  former,  who 
was  by  law  alone  liable.  It  is  unnecessary  to  insist  on  the 
authority  of  this  case  further  than  as  it  proves  the  general  prin- 
ciple that  where  the  consignor  contracts  for  himself,  although 
the  property  may  be,  as  it  nndoubtedly  was  in  this  instance, 
changed  by  the  delivery  to  the  carrier,  he  may  sue  in  his  own 
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rights  although  it  must  still  be  admitted  the  agreement  between 
the  vendor  and  vendee  was  a  ciroumstance  of  at  least  some 
weight,  to  show  that  the  vendor  contracted  only  as  an  agent  of 
the  vendee.  But  it  is  clear  that  this  would  be  controled  bj  an 
agreement  explidtlj  binding  the  vendor.  Then  came  Dawes  v. 
Peck,  8  T.  B.  830,  the  first  case  in  which  the  action  was  held 
to  be  properly  brought  by  the  consignee.  But  there  the  goods 
were  not  only  delivered  to  the  carrier,  pursuant  to  the  order  of 
the  consignee,  but  to  a  carrier  specially  named  by  him,  between 
whom  and  the  consignor  nothing  passed  but  actual  deliveiy  of 
the  goods.  The  consignor,  therefore,  could  not  be  said  to  con- 
tract with  the  carrier  on  his  own  responsibility,  for  he  did  not 
contract  at  all.  The  decision  was  perfectly  right,  although  the 
reasons  given  for  it  have  led  to  much  misconception  of  the  true 
principles  of  the  action;  for  here,  for  the  first  time,  we  discover 
the  notion  that  property  in  the  goods,  and  not  privity  of  contract, 
is  the  criterion.  We  shall  presently  see  how  it  arose.  Although 
I  admit,  in  its  full  extent,  that  the  vesting  of  the  property  may, 
where  it  otherwise  would  be  doubtful,  have  a  direct  influence 
in  ascertaining  whether  there  is  a  privity  of  contract,  yet  I  deny 
what  Lord  Eenyon  asserts,  that  the  question  must  be  governed 
by  the  consideration  in  whom  was  tbe  title  to  the  goods;  and 
that  too,  as  he  says,  because  he  is  the  person  who  sustained 
loss  by  the  negligence  of  the  carrier,  and  is  therefore  the  proper 
person  to  call  for  compcDsation.  It  is  easy  to  show  that  the 
vesting  of  the  property  operates,  where  it  operates  at  all,  for 
other  reasons  and  in  a  different  manner.  Where  goods  are 
delivered  to  a  carrier,  pursuant  to  an  order  of  the  vendee,  who 
has  not  himself  settled  the  terms,  the  vendor,  where  he  makes 
a  special  agreement  with  the  carrier,  without  expressly  making 
himself  liable,  will  be  considered  as  having  contracted  as  the 
agent,  and  in  behalf  of  the  vendee;  for  the  order  necessarily 
includes  tbe  ancillary  power  to  make  such  a  contract,  without 
which  such  order  could  not,  perhaps,  be  executed;  and,  there- 
fore, where  the  carrier  does  not  enter  into  the  contract  on  the 
personal  guaranty  of  the  vendor,  he  will  be  considered  as  looking 
to  the  vendee,  between  whom  and  himself  there  is  sufficient 
privity  of  contract  and  mutuality  of  remedy  to  give  either  an 
action  on  the  agreement. 

Now,  in  eveiy  case  of  this  kind,  where  the  goods  axe  delivered 
to  the  agent  and  servant  of  the  vendee,  and  by  his  order  they 
will  be  at  his  risk;  because  by  delivery  under  such  circumstances 
the  property  is  changed;  and  so  far,  therefore,  as  there  is  a 
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neoeasaxy  ooinoidence  of  oiioamsiances  between  property  in  the 
goods  and  interest  in  the  contracts,  the  former  will  be  an  excel- 
lent criterien  of  the  latter.  But  there  maj  be  cases  where  it  will 
furnish  no  test  at  all,  where  the  carrier  accepts  the  goods  on 
the  exclusive  responsibility  of  a  vendor  who  expressly  contracts 
for  himself.  There,  although  the  goods  should  be  delivered 
pursuant  to  the  order  of  the  vendee  (in  which  case  the  property 
would  be  changed),  it  is  clear  the  express  contract  would  be 
available  only  between  the  immediate  parties  to  it;  for  between 
the  carrier  and  the  vendee  there  would  be  neither  privity  nor 
mutuality.  In  such  a  case,  then,  the  latter  would  have  prop- 
erty in  ihe  goods  without  an  interest  in  the  contract.  This, 
however,  would  not  leave  him  vnthout  a  remedy,  even  as  respects 
the  carrier,  against  whom  he  might,  by  the  custom,  have  a 
special  action  on  the  case  for  a  tort,  founded  on  the  right  of 
property;  in  which  case,  the  consignor  could  recover,  if  at  all, 
only  nominal  damages  on  the  contract. 

With  these  remarks  on  Daiwes  v.  Pecib,  I  pass  to  DuUon  v. 
8oUmion9on^  8  Bos.  k  P.  682,  in  which,  although  the  judgment 
was  not  on  the  point  in  question.  Lord  Alvanley  says,  that  if 
a  tradesman  order  goods  to  be  sent  by  a  carrier,  although  he 
names  none  in  particulttf ,  delivery  to  the  carrier  is  equivalent 
to  delivery  to  the  purchaser  himself,  who,  from  that  moment, 
is  charged  with  the  risk,  and  alone  can  bring  an  action  for  any 
injury  to  them.  In  this,  as  a  general  rule,  I  perfectly  concur. 
Then  we  come  to  PoUer  v.  Lansing,  1  Johns.  215  [3  Am.  Dec. 
810],  where  the  goods  were  shipped ''  for  account  and  risk  of  the 
consignee,  he  paying  freight,"  as  was  expressly  stated  in  the  in- 
voice and  bill  of  lading.  It  does  not  expressly  appear  that  the 
goods  had  been  delivered  by  order  of  the  consignee;  but  that  fact 
(on  which  the  correctness  of  the  decision  most  certainly  depends), 
seems  to  have  been  assumed  by  Uie  court;  for  Tompkins,  J., 
in  delivering  the  opinion  of  the  majority,  goes  on  the  ground 
that  delivery  to  the  carrier  had  divested  the  property  of  the 
consignor,  and  cast  the  risk  on  the  consignee;  an  effect  that 
could  be  produced  only  by  a  delivery  to  order.  The  court, 
therefore,  proceeded  on  a  case,  either  real  or  supposed,  in  which 
the  goods  were  shipped  by  order  of  the  consignee,  and  on  his 
account  and  risk,  he  paying  freight;  and  it  is,  therefore,  by  no 
means  surprising,  that  the  consignee's  right  of  action  was  sup- 
ported. Our  case,  however,  is  in  every  material  circumstance 
the  reverse;  for  the  goods  were  shipped  without  order,  and  ex- 
presaly  for  the  account  and  risk  of  the  consignor,  who  also  paic 
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the  freight.  The  last  case  is  Sanderwn  v.  LamberUm^  6  Binn. 
129;  and  there  it  was  held  that  although  there  was  neither 
piivitj  nor  conneotions  between  the  person  who  delivered  the 
goods  to  the  carrier,  and  the  person  to  whom  they  were  to  be 
deliveredy  yet  as  the  former  undertook  that  the  latter  should 
pay  the  carriage  on  delivery ,  the  latter,  by  bringing  the  action » 
made  himself  a  party  to  the  contract.  This  is  one  of  the  few 
decisions  in  Mr.  Binney's  reports  from  which  my  judgment  in- 
clines to  dissent.  The  responsibilities  of  the  parties  must,  I 
apprehend,  be  fixed  at  the  time  of  the  contract;  for  there  would 
be  no  mutuality  if  the  consignee  could  consider  himself  bound 
or  not  at  his  own  election,  and  an  after  agreement  would  there- 
fore come  too  late.  Both  parties  to  a  contract,  or  neither  must 
be  bound  when  it  is  entered  into;  and  to  this  I  know  of  no  ex* 
ception,  but  the  case  of  insurance  effected  without  instructions, 
in  the  name  of  all  interested  in  the  subject-matter;  and  there 
a  party  in  interest  may  either  adopt  the  policy  and  recover  in 
the  event  of  a  loss,  or  the  event  of  the  ship's  safe  arrival,  avoid 
the  premium,  and  choose  to  say  he  stood  his  own  insurer. 

But  in  Hagerdon  v.  Olivenon^  2  Man.  &  Sel.  490,  Lord  EUen- 
borough  explicitly  declares  this  to  be  an  anomaly,  and  rests  the 
decision  entirely  on  precedent.  In  that  case,  too,  it  was  argued 
by  counsel  with  great  force,  that  the  doctrine  of  raiihibUio  is 
applicable  only  to  torts;  but  I  admit  I  can  find  no  case  where 
the  point  has  been  established  by  adjudication.  But  in  Sander- 
9(m  V.  Lamberion,  the  merits  were  so  plainly  with  the  plaintiff 
that  at  least  one  of  the  judges  avowed  an  aslutia  to  get  over  all 
objections  on  the  score  of  form.  The  court,  however,  recog- 
nized the  necessity  of  privity  of  contract  with  the  carrier,  by 
holding  that  the  consignee  had  become  liable  for  the  carriage 
in  ratifying  the  contract  made  with  the  person  who  delivered 
the  goods  to  the  carrier. 

These  are  all  the  cases  that  directly  bear  on  the  point;  and 
from  them  it  appears  that  the  discriminative  circumstances  were 
considered  to  be— first,  an  engagement  to  pay  the  freight  by 
the  person  who  brings  this  action;  second,  an  order  by  the  con- 
signee to  deliver  the  goods  to  any  or  a  particular  carrier,  for 
account  and  risk  of  the  consignee;  and  as  a  consequence  of 
this,  third,  not  merelj  the  legal  property,  but  a  beneficial  in- 
terest in  the  goods  existing  in  the  person  who  brings  the  action; 
in  all  which  the  plaintiff's  case  here  is  deficient.  But  neither 
of  these  separately,  nor  all  of  them  together,  has  ever  been 
considered  the  substantive  ground  of  the  action,  but  only  evi- 
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denoe  whether  the  contract  was  made  by  the  carrier  with  the 
oonaignor,  or  with  the  consignee.  Payment  of  freight  by  the 
consignor  has  been  held  oonclnsive  evidenoe  that  the  contract 
was  made  with  him;  and  a  delivery  to  order,  and  the  conse- 
quent Testing  of  the  property  in  the  consignee,  has  been  held 
dedsiTe  that  the  express  contract,  if  any  were  made,  was  in 
behalf  of  the  consignee;  although  it  may,  as  I  have  said,  be 
otherwise  when  the  carrier  and  consignor  explicitly  confine  their 
responsibility  to  each  other.  But  no  court  has  sustained  the 
ease  of  a  consignee  destitnte  of  all  these  circumstances. 

But  an  argument  has  been  attempted  on  a  supposed  peculiar 
effect  of  the  biU  of  lading.  "  If,"  says  Lord  Holt,  in  Ewins  t. 
MarileU,  1  Ld.  Baym.  271,  ''goods  by  bill  of  lading  are  con- 
signed to  A.,  A.  is  the  owner,  and  must  bring  the  action  against 
the  master  of  the  ship;"  and  so  say  I,  if  the  action  be  case, 
founded  on  Uie  custom.  But  the  truth  is,  that  an  action  of 
aaaumpni  as  applicable  to  a  transaction  of  this  sort,  was  utterly 
unknown  in  Lord  Holt's  time.  "  There  was  a  long  time,"  says 
Mr.  Jeremy,  "  a  question  much  agitated  among  pleaders,  which 
arose  naturally  out  of  the  innovation  upon  the  common  law 
duties  of  carriers.  While  their  occupation  was  considered  only 
a  pnUic  duty,  the  breach  was  a  tort,  for  which  they  were  liable 
to  an  action  on  the  case,  founded  on  the  custom.  But  when 
they  succeeded  in  establishing  the  existence  of  a  contract,  they 
become  also  sdbject  to  answer  in  an  action  of  aagumpeii  on  the 
express  or  implied  undertaking:"  Law  of  Carriers,  116. 

When,  however,  the  action  on  the  contract  was  finally  estab- 
lished, it  seems  to  have  been  no  easy  matter  to  forget  the  old 
distinction  in  actions  founded  on  the  property;  and  hence  the 
perpetual  recurrence  of  Lord  Eenyon  and  other  lawyers  of 
eminence  to  the  ownership  of  the  property,  as  if  it  were  the 
ground  of  the  action,  and  decisive,  when,  in  fact,  it  is  only 
collateral  to  it,  and  so  expressed  in  Holt's  Law  of  Shipping,  p. 
IM.  Mr.  Lawes,  in  his  book  on  charter  parties,  speaks  gen- 
erally where  he  says  the  bill  of  lading  vests  the  property  in 
the  consignee,  and  that  he  alone  must  bring  the  action.  It  is 
these  general  expressions,  made  without  dne  attention  to  the 
distinctions  that  arise  out  of  a  form  of  the  action,  which  have 
led  to  the  confused  notions  on  this  subject  with  which  the  books 
are  filled.  For  if  the  action  of  aasumpsUf  when  it  came  to  be 
established  as  a  remedy  against  the  carrier,  had  been  divested 
of  the  incidents  peculiar  to  the  contract  of  consignment,  and 
eonsidered  only  in  reference  to  those  principles  of  conduct 
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which  govern  it  in  other  caeeB,  there  would,  at  the  present  day, 
have  been  neither  doubt  nor  difficulty.  Stripped,  then,  of 
those  considerations  that  arise  from  property  in  actions  of  tort, 
I  take  the  law  to  be,  that  wherever  there  is  an  express  contract 
with  the  carrier  by  the  consignor,  in  his  own  right,  and  not  as 
an  agent  of  the  consignee,  the  consignor  is  the  perison  to  briog 
the  action;  but  where  he  has  authority,  and  undertakes  to  bind 
the  consignee,  the  latter  has  an  exclusive  right  to  sue.  But  the 
consignee  must  be  bound  at  the  time  the  contract  was  made,  or 
not  at  all;  for  there  would  be  a  want  of  mutuality  and  justice 
in  permittiDg  him  to  have  the  choice  of  either  acceding  to  or 
rejecting  it. 

But  the  case  has,  during  the  argument,  been  likened  to  that 
of  DuUon  V.  Poole^  1  Vent.  818,  where  it  was  held  that  the  per- 
son to  whom  the  promise  was  to  have  been  performed  might 
bring  the  action.  This  decision  is  so  irreconcilable  to  eyerjr 
principle  derived  by  analogy  from  other  actions  founded  on 
contract,  that  I  feel  inclined  to  concur  with  those  who  have 
spoken  of  it  in  terms  of  condemnation.  What  difference  in 
reason  can  there  be  between  an  express  promise  by  parol  and 
one  under  seal;  and  who  ever  heard  of  the  person  with  whom  a 
covenant  was  not  made,  but  to  whom  it  was  to  be  performed, 
maintaining  an  action  on  it?  Where  the  promise  is  altogether 
ideal,  being  raised  out  of  the  consideration  by  implication  of 
law,  there  is  good  sense  in  supposing  it  to  have  been  made  to 
the  person  beneficially  interested  in  the  consideration,  as  where 
money  is  given  to  A.  to  be  delivered  to  B.  But  in  DuUon  v. 
Poole^  the  person  who  sustained  the  action  was  a  stranger,  not 
only  to  the  promise,  but  the  consideration  also.  The  form  of 
action  may  appear  of  no  great  account  in  any  case,  yet  it  is  im- 
portant that  it  should  be  conformable  to  even  technical  reason; 
for  wherever  it  has  involved  any  great  absurdity,  we  have  found 
the  courts  departing  in  some  measure  from  it,  and  taking  a 
middle  course  between  precedent  and  reason,  thus  introducing 
much  uncertainty  of  decision,  as  has  taken  place  with  this  veiy 
case  of  DuUon  v.  Poole,  which  cannot,  in  all  reason,  be  consid- 
ered as  having  settled  the  law:  Taylor  v.  Foster,  Cro.  Eliz.  807; 
Crow  V.  Sogers,  Str.  692;  Pine  v.  Morris,  cited  T.  Jones,  130; 
and  Piggot  v.  Thompson,  8  Bos.  &  P.  147,  are  in  fiat  contradic- 
tion to  it,  while  it  is  supported  only  by  Bourne  v.  Mason,  1 
Vent.  6;  and  BeU  v.  CJuqMn,  1  Hard.  821.  So  far  from  being 
conclusive,  it  does  not  furnish  even  a  general  rule;  and  if  it 
did,  the  case  before  us  would  not  fall  within  it«  for  the  plaintiff 
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had  no  beneficial  intereat  in  the  promiae  which  waa  to  be  per- 
fonned  to  him,  not  aa  in  DuUon  ▼.  Poole,  for  his  own  advantage, 
but  that  of  another.  On  thia  principle  was  Piggot  v.  Thompson 
decided;  where  the  commissioners  of  certain  tolls  let  them  to 
the  defendant  for  a  certain  sum,  to  be  paid  annually  to  the 
treasurer  of  the  commissioDers.  The  court  held  that  the  com- 
missioners, and  not  the  treasurer,  could  sue  on  the  agreement; 
yet  the  latter  had  as  much  interest  in  the  performance  of  the 
promise  there  as  the  plaintiff  has  here.  The  bill  of  lading  con- 
stituted an  express  promise,  and  the  consideration  having 
moved  from  the  consignor,  who  alone  was  interested  in  the 
performance  of  the  contract,  I  am  of  opinion  that,  whether  we 
follow  Ihitkm  V.  Poole,  or  the  decisions  directly  on  the  point,  or 
those  general  principles  which  are  applicable  to  all  express 
contracts,  or  even  treat  the  promise  as  having  aiisen  by  im- 
plication of  law,  the  plaintiff  ought  not  to  maintain  his  action. 

DmoAN,  J.  It  is  well  settled  that  the  action  against  a  com- 
mon carrier  must  be  brought  by  the  legal  owner  of  the  goods — 
by  him  in  whom  the  legal  right  is  vested,  so  that  the  question 
must  depend  on  the  effect  of  the  bill  of  lading,  which,  in  thia 
case,  contained  a  promise  to  deliver  the  property  to  the  plaintiff 
or  his  asaigns.  The  defendant  bound  himself  to  take  care  of 
and  safely  carry  the  goods  to  the  port  of  destination,  Philadel- 
phia, and  there  deliver  them  to  the  plaintiff.  The  goods  were 
not  shipped  on  account  of  .the  shipper;  the  bill  on  its  face  was 
absolute,  and  the  question  is  simply  this:  In  an  action  by  the 
consignee  against  the  carrier,  will  a  court  of  law  recognize  any 
property  but  that  recognized  by  the  bill  of  lading?  I  do  not 
find  this  inquiry  embarrassed  with  the  difficulty  of  double  lia- 
bilities. This  mode  of  considering  it  relieves  it  from  this  diffi- 
culty. It  is  an  action  on  the  bill  of  lading,  a  document  of 
property,  a  consignment  by  the  bill  of  lading  to  the  plaintiff 
generally.  More  than  a  century  since,  in  1697,  it  was  deter- 
mined that  if  goods  are  consigned  by  bill  of  lading  to  A. ,  gener- 
ally, he  is  the  owner,  and  must  bring  the  action  against  the 
master  of  the  ship,  if  they  are  lost.  So,  if  the  bill  be  general 
to  A.,  and  the  invoice  only  ahows  they  are  on  account  of  B.,  the 
action  can  alone  be  brought  by  A. ,  for  the  property  ia  in  him ,  and 
B.  only  haa  a  trust  But  if  the  bill  of  lading  be  special  for  the  de- 
livery of  the  goods  to  the  use  of  B.,  the  latter  must  bring  the 
action:  Evan8  v.  MdrileU,  1  Ld.  Baym.  271.  And  in  ZAckbarrow 
▼.  J&ucm,  1  H.  Bl.  860,  Lord  Lougborough,  in  commenting  on 
that  case,  saya  the  principal  point  in  it  was  well  determined 
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that  the  consignee  might  maintain  an  action  for  the  goods,  be- 
cause he  had  either  a  special  property  or  a  right  of  action  on 
the  contract.  And  Mr.  Lawes,  in  his  Treatise  on  Charter  Par- 
ties, 376,  when  considering  the  remedies  by  action  on  the  biD 
of  lading,  informs  us  that  the  case  had  been  acted  upon  and 
recognized  in  all  subsequent  cases.  The  assignment  of  a  bill  of 
lading,  when  made  with  good  faith,  would  entitle  the  assignee  to 
bring  the  action,  because  it  would  confer  on  him  an  absolute 
right  and  property.  Not  so  where  not  made  bona  fide  and  for  a 
Taluable  consideration. 

Mr.  Justice  BuUer,  in  giving  his  opinion  in  the  house  of 
lords,  in  Lickbarrow  v.  Mason,  6  East,  21,  states  that  in  a  biU 
of  lading  there  was  no  restriction  or  qualification;  that  such  a 
bill  passed  the  legal  property,  and  recognized  the  case  of  Evans 
T.  MartleU;  he  referred  to  and  approved  of  the  decision  reported 
in  12  Mod.,  where  the  court  held  that  the  invoice  signified  noth- 
ing; for  that  the  consignment  in  a  bill  of  lading  gives  the  prop- 
erty, except  where  it  is  for  the  account  of  another,  and  explains 
what  is  meant  for  account  of  another,  that  is,  where  on  the  face 
of  the  bill  it  imports  to  be  for  another.  He  takes  notice  of  the 
case  of  Godfrey  v.  FerEO,  8  P.  Wms.  180.  One  x^oint  there  was, 
what  was  the  law  of  a  pure  factor  without  any  demand  of  his 
ownf  Lord  King  said  he  would  have  no  property.  Judge 
Buller  says  the  expression  is  used  as  between  consignor  and 
consignee,  and  obviously  means  no  more  in  the  case  put  than 
that  tbe  consignor  may  reclaim  the  property  from  the  con- 
signee. He  then  puts  this  veiy  case:  as  between  the  principal 
and  mere  factor,  who  has  neither  advanced  nor  engaged  in 
any  thing  for  his  principal,  the  consignor  has  a  right,  at  all 
times,  to  take  back  his  goods  at  will,  whether  they  be  actually 
in  the  factor's  possession,  or  only  on  the  passage,  makes  no  dif- 
ference. He  may  countermand  his  order,  and  though  the  prop- 
erty remain  in  the  factor  until  such  countermand,  yet,  from 
that  moment  the  property  revests  in  the  principal,  and  he 
may  maintain  trover.  He  concludes  on  the  effect  of  a  bill  of 
lading  with  saying,  that  it  has  been  the  universal  doctrine  of 
Westminister  Hall  for  one  hundred  years  past,  that  by  such  bill 
the  legal  property  does  pass. 

A  defendant  who  denies  this  must  show  that  he  has  some 
superior  equity,  which  bears  down  tbe  letter  of  the  law.  Wliat 
equity  has  this  defendant,  I  would  ask,  if  there  is  a  recovery  in 
this  action?  He  could  plead  it  in  bar  of  any  other  action 
brought  by  Patterson.    He  is  only  accountable  once;  to  whom 
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accountable  is  of  no  consequence  to  him.  He  promised  to  de- 
liyer  the  goods  saf elj  to  the  plaintiff.  He  delivered  them  in  a 
damaged  condition.  How  is  it  with  the  consignor?  He  neyer 
reclaimed  the  goods  from  the  plaintiff,  who  held  the  legal  title 
against  all  the  world,  in  trust  for  his  consignor,  to  whom  he 
must  account  for  the  damages  recoTered  for  the  deterioration  of 
the  goods,  in  the  same  manner  he  would  be  bound  to  do  for 
the  goods  themselyes,  or  the  price  for  which  ho  sold  them. 

A  bill  of  lading,  in  my  opinion,  nakedly  transfers  the  prop* 
ertj  to  the  consignee;  and  it  is  not  competent  to  these  parties 
to  dispute  his  right  to  recover,  who,  supposing  his  consignor 
had  no  claims  on  him,  would  be  entitled  to  recover,  because, 
whether  he  had  such  claim  is  nothing  to  a  stranger.  This  is 
the  established  principle,  and  it  is  in  conformity  to  every  action 
for  personal  property,  as  trover  and  detinue,  which  are  founded 
on  property,  and  which  may  be  supported  by  a  carrier  or  bailee, 
for  that  would  enable  them  to  keep  it  against  all  but  the  right- 
ful owner:  Str.  605;  Bull.  83;  1  Bos.  &  P.  47. 

But  the  case  of  a  consignee  is  much  stronger;  for  he  has  the 
legal  title;  is  the  veiy  owner  against  all  but  the  consignor;  the 
right  as  to  him,  is  defeasible  only  by  him;  having  the  legal 
ownership,  this  will  support  this  action,  whether  it  be  for  the 
damage  done  the  goods  or  for  their  non-delivery;  and  neither 
the  carrier  nor  any  third  person  will  be  permitted  to  draw  up 
the  curtains  and  look  beyond  or  out  of  the  bill  of  lading.  I 
do  not  think  there  has  been  any  principle  adiranced,  or  any 
authority  in  opposition  to  the  precise  and  comprehensive  de- 
cision of  Lord  Holt,  sanctioned  as  it  is  by  the  approbation  and 
recognition  of  such  great  names  as  Ohief  Justice  Lee,  Lord 
Mansfield,  Lord  Loughborough,  Chief  Justice  Eyre,  and  Mr. 
Justice  BuUer,  and  a  succession  of  judicial  authorities.  These, 
as  is  strongly  expressed  by  Judge  Buller,  as  well  as  the  univer* 
sal  understanding  of  mankind,  preclude  any  question  but  that 
a  bill  of  lading  does  transfer  the  property.  In  all  the  successive 
improvements  in  mercantile  law  this  doctrine  has  been  adhered 
to.  The  cases  which  have  been  relied  on  to  establish  a  contrary 
rule,  an  examination,  do  not  bear  on  the  question;  they  relate 
to  thd  effect  of  a  collusive  indorsement,  it  being  a  principle  of 
the  common  law  that  a  right  of  action  could  not  be  transferred. 
Mercantile  convenience  required  that  an  indorsement  of  a  bill 
of  lading  should  enable  the  assignee  to  bring  an  action  for  the 
properly  in  his  own  name;  but  no  decision  has  gone  further 
than  to  say,  that  the  assignment  of  a  bill  of  lading  by  the  con- 
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signeey  for  a  yaloable  eonsideratioiiy  and  without  notice,  passed 
the  property,  and  enabled  such  assignee  to  sue  in  his  own  name; 
and  the  analogy  between  bills  of  exchange  and  bills  of  lading 
has  never  been  carried  further.  This  consideration  reconciles 
all  the  cases;  and  it  is  a  distinction  which  will  be  found  to  go 
through  every  case;  for  if  there  is  a  fraud  between  the  con- 
signor and  his  assignee  of  the  bill  of  lading,  this  question  is 
open  to  third  parties,  and  then  it  is  the  same  thing  as  if  it  were 
tried  between  the  consignor  and  the  original  consignee,  for 
such  assignment  passes  no  property.  On  this  view  of  the  case 
it  is  unnecessary  to  consider  the  questions  of  evidence;  the 
matter  was  wholly  redundant,  because  the  plaintiff  could  sup- 
port this  action  without  any  relation  to  the  question  of  lien, 
or  reference  to  the  state  of  the  action  between  him  and  his 
consignor. 
Judgment  for  the  plaintiff. 

See  note  to  OMnmder  v.  Browm,  8  Am.  Deo.  21L 


Jamison  v.  Bradt. 

[«  Bmrnnun  k  Sawlb,  466.] 

AonoN  ion  Biqubt  to  Wm — Sxt-ovf. — In  an  aotion  by  a  hnaband  and 
wife  for  a  bequest  made  to  the  wife  "for  her  own  nae,**  which  is  the  aame 
at  a  beqnest  for  her  aeparate  nae^  a  debt  dae  from  the  hnaband  to  the 
teetator  oannot  be  aet-off, 

Ebbob  to  the  common  pleas,  in  an  action  brought  by  Brady 
and  wife  against  the  executors  of  Henry  Jamison,  deceased,  to 
recover  a  legacy  bequeathed  to  the  wife  by  the  will  of  the  said 
Jamison,  which  bequest  was  in  the  following  terms:  "  I  give  to 
Martha  Brady  two  thousand  dollars  for  her  own  use."  The  de- 
fendants in  the  action  pleaded  a  set-off  of  a  debt  due  from  the 
husband  to  the  testator  at  the  time  of  making  the  will,  and  also 
at  the  testator's  death,  the  said  debt  exceeding  the  amount  of 
the  legacy.  The  court  below  held  the  set-off  inadmissible,  and 
after  judgment  for  the  plaintiffii,  the  defendants  brought  this 
writ  of  error. 

Morria,  for  the  plaintiff  in  error. 

P.  A.  Browne,  for  the  defendants  in  error. 

By  Oourt,  Tilohman,  0.  J.  The  first  matter  for  oonsideratioB 
is,  whether  the  testator  intended  this  legacy  to  be  for  the  aep» 
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rate  use  of  his  sister,  Mrs.  Brady?  And  that  he  did  intend  it 
for  her  separate  use,  I  haye  no  doubt.  The  giving  it  for  her 
own  use  is  an  uncommon  expression,  and  denotes  some  particu- 
lar intention.  If  it  had  been  intended  barely  to  give  the  legacy, 
subject  to  the  marital  rights  of  the  husband,  it  would  have  been 
sufficient  to  say,  **  1  give  it  to  Martha  Brady.''  But  the  addi- 
tion of  the  words,  for  her  own  use,  is  tantamount  to  saying,  not 
for  the  use  of  her  husband;  because  if  it  was  for  his  use,  it 
could  not  be  for  her  own  use.  The  words  are  plain  enough  of 
themselves,  but  receive  additional  strength  from  the  circum* 
stance  of  the  debt  due  from  the  husband  to  the  testator.  For 
if  the  legacy  were  to  be  deducted  from  the  debt,  the  legatee 
would  have  no  use  whatever  of  it.  It  is  hardly  necessaiy  to  cite 
authorities  in  a  case  of  this  kind.  If  it  were,  authorities  are  not 
wanting,  A  direction  by  will  that  the  produce  of  an  estate  shall 
be  paid  into  the  proper  hands  of  a  feme  caveri,  has  been  con- 
strued for  her  separate  use.  So,  if  property  be  devised  to  the 
husband  for  the  use  of  his  wife,  or  for  her  livelihood,  he  has 
been  held  to  be  a  trustee  for  her  separate  use:  Darby  v.  Darby ^ 
8  Atk.  899. 

So,  where  a  legacy  was  given  to  a  feme  covert,  and  her  receipt 
to  be  a  discharge  to  the  testator's  executors,  it  was  decided  to 
be  for  her  separate  use.  And  in  the  case  of  Lumb  v.  MUnea,  5 
Yes.  jun.  620,  the  counsel  cited  Janes  v. ,  where  the  mas- 
ter of  the  rolls  held  that  a  bequest  to  a  feme  covert,  for  her  own 
use  (the  precise  case  before  us)  was  for  her  separate  use.  As- 
suming, then,  that  the  legacy  in  question  was  intended  for  the 
separate  use  of  the  vrifo,  in  what  situation  would  it  be  if  it 
should  be  recovered  in  this  action  ?  Without  doubt,  if  the  hus- 
band should  receive  it,  he  would  be  considered  as  a  trustee  for 
the  use  of  his  wife,  and  she  might  dispose  of  it  as  she  pleased. 
And  if  so,  it  cannot  be  taken  from  her  by  setting  off  the  hus- 
band's debt  against  it.  It  was  once  doubted  whether  a  legacy 
given  immediately  to  a  wife,  without  the  intervention  of  a  trus- 
tee, were  not  sul^ect  to  the  disposition  of  the  husband.  Lord 
Cowper  expressed  his  doubts  on  this  point  in  Harvey  t.  Harvey, 
1  P.  Wms.  125. 

But  the  question  was  settled  in  the  case  of  Bennet  v.  Davis,  2 
Id.  816,  where  knd  having  been  devised  to  the  wife,  for  her 
separate  use,  \i  was  decreed  that  the  husband  should  join  in  a 
conveyance  io  a  trustee  for  the  separate  use  of  his  wife.  And 
at  the  present  day  it  is  held  as  settied  law  in  chancery,  that  a 
husband  may  be  considered  as  a  trustee  for  the  separate  use  of 
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his  wife.  In  this  state,  where  there  is  no  court  of  chancery,  no 
decree  can  be  made  for  the  husband  to  conTcy  to  a  trustee. 
Nevertheless,  it  is  his  duty  to  do  so;  and  if  he  does  not,  the 
courts  of  law  will  consider  him  a  trustee,  and  the  wife  will  have 
all  the  beneficial  effects  flowing  from  that  consideration.  The 
counsel  for  the  plaintiffs  in  error  have  contended  that  because 
the  court  cannot  compel  the  husband  to  convey  to  a  trustee,  the 
legacy  must  be  considered  as  his  property,  and  they  relied  on 
the  case  of  Tohe  y.  Bamet,  in  this  court,  1  Binn,  358.  But 
Tofie  T.  Bamei^  was  very  different  from  the  case  before  us. 
There  the  court  said,  that  the  wife's  share  of  the  estate  which 
fell  to  her  during  the  coverture,  as  one  of  the  heirs  of  her 
father,  was  subject  to  the  control  of  her  husband,  and  had 
never  been  considered,  in  Pennsylvania,  as  her  separate  estate. 
Oertainly  it  has  never  been  so  considered;  because  none  of  the 
intestate  acts  view  it  in  any  other  light  than  the  property  of  the 
wife,  subject,  like  all  her  other  personal  property,  to  the  rights 
of  her  husband.  If  the  intestate  acts  had  declared  that  the 
wife  should  take  such  separate  property  to  her  separate  use, 
the  courts  of  law  would  have  held  her  husband  to  be  a  trustee 
for  her  separate  use.  But  in  the  case  before  us  the  testator  did 
bequeath  the  legacy  of  two  thousand  dollars  for  the  separate 
use  of  the  wife,  and  therefore  we  must  hold  the  husband  to  be 
a  trustee.  There  was  another  case  relied  on  by  the  counsel  for 
the  plaintiffs  in  error,  Ihrbert  v.  Twining^  1  Yeates,  432,  where 
the  rents  and  profits  of  land  were  devised  to  a  trustee  for  the 
use  of  the  wife;  held  that  the  rents  and  profits  when  received, 
were  the  property  of  the  husband.  It  may  be  observed  that  in 
that  case,  the  opinion  of  the  court  was  not  unanimous.  Smith, 
J.,  differed  from  his  brethren.  But  without  questioning  the 
opinion  of  the  majority  of  the  court,  it  is  sufficient  to  remark 
that  the  principle  on  which  it  was  founded  is  in  favor  of  the 
plaintiffs  in  this  suit.  McEean,  C.  J.,  said  that  the  intention  of 
the  testator  must  govern;  and  as  there  were  no  expressions  ia 
the  will  from  which  they  could  collect,  or  necessarily  infer,  that 
it  was  meant  as  an  independent  provision  for  the  devisee,  it 
must  be  subject  to  the  disposition  of  the  husband.  So  I  say 
here,  the  intention  of  the  testator  must  be  carried  into  effect. 
And  as  it  appears  that  he  intended  this  legacy  for  the  separate 
use  of  the  wife,  the  husband  must  be  a  trustee  to  effectuate  that 
purpose.  I  am,  therefore,  of  opinion,  that  the  judgment  of 
the  court  of  common  pleas  should  be  affirmed. 
Judgment  affirmed. 


April,  1821.]  Bbowmb  v.  Philadelphu  Bihx.  463 

Browns  v.  Philadelphia  Bank. 

[«  BnauaT  k  lUivu,  4M.] 

KoTAMAL  GsBTmoATi  A8  Btidkncs.— The  oertifioate  of  a  notary  under  hb 
notarial  seal  ia^^rmiayacte  evidence  that  he  is  a  notary  dnly  oommiMioned. 

Fbotbt  bt  Notabt. — ^A  notary's  protest  ie  evidenoe  of  notice  to  the  indorser 
of  a  note  of  non-payment  by  the  maker. 

Ebbob  to  the  district  court  of  the  dty  and  county  of  Phila- 
delphia, in  an  action  by  the  Philadelphia  bank  against  Browne, 
as  the  indorser  of  a  note  drawn  by  one  Smiley.  At  the  trial, 
the  plaintifi,  to  prove  a  demand  on  the  drawer  and  notice  of 
non-payment  to  the  indorser,  gave  in  evidence  against  the  ob]e<y 
tion  of  the  defendant,  a  protest  made  by  Nicholas  Diehl,  jun., 
styling  himself  a  notary  public,  certified  under  his  hand  and 
seal  of  office.  The  defendant  excepted  to  the  admission  of  this 
certificate,  and  after  judgment  for  the  plaintifis  brought  this 
writ  of  error. 

PhOUpSf  for  the  plaintifF  in  error  contended:  1.  That  the 
certificate  was  not  evidence  of  the  notary's  official  character; 
and,  2.  That  the  protest  was  no  evidence  of  notice  to  the 
indorser,  and  cited  Morgan  v.  Van  Ingen^  2  Johns.  204. 

J.  M.  Bead,  contra,  cited  Eyd  on  Bills,  95, 96, 97, 100;  Lincoln 
Bank  v.  Page,  9  Mass.  155  [6  Am.  Dec.  52];  LtfUey  v.  MiOa,  4  T. 
B.  170;  Boberison  v.  Vogle,  1  Dall.  252;  Bank  of  North  America 
V.  PetU,  4  Id.  127;  Bail  v.  Dennison,  Id.  163;  2  Id.  863;  2  Serg. 
A  B.  114. 

By  Oourt,  Tilqeicah,  0.  J.  Two  reasons  are  assigned  by  the 
plaintiff  in  error  against  the  admission  of  the  evidence  of  the 
notarial  certificate:  1.  That  it  had  not  been  proved  that 
17icholas  Diehl,  jun.,  had  received  a  commission  of  notaiy  public 
from  the  governor;  2,  That  his  certificate  was  not  legal  evidence 
of  notice  to  the  indorser  of  the  note. 

A  notaiy  public  is  an  officer  to  whom  considerable  respect  is 
paid  by  the  laws  of  this  state.  By  an  act  of  the  fifth  of  March, 
1791,  he  is  to  be  appointed  and  commiasioned  by  the  governor, 
be  takes  an  oath  of  office,  holds  his  office  during  good  behavior, 
is  authorized  to  administer  oath,  and  receive  acknowledgments 
of  commercial  instruments,  make  declarations  concerning  mat- 
ters done  in  virtue  of  his  office,  and  certify  the  truth  thereof 
under  his  seal  of  office.  And,  moreover,  he  is  enjoined  to  pro- 
-vide  **  a  public  notarial  seal  with  which  he  shall  authenticate  all 
his  acts,  on  which  seal  shall  be  engraven  the  arms  of  this  com* 
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monwealth,  and  it  shall  have  for  legend,  the  name,  surname, 
and  office  of  the  notaiy  using  the  same,  and  the  plaoe  of  his 
residence."  Public  eonyenience  requires  that  a  certificate,  un- 
der a  seal  of  this  kind,  should  be  prima  facie  evidence,  without 
proving  that  the  person  who  used  it,  and  signed  the  certificate, 
was  a  notary  commissioned  by  the  governor.  It  ought  to  be 
presumed  till  the  contrary  be  proved,  that  no  man  would  dare 
to  assume  the  office,  without  proper  authority.  It  has  been  the 
practice  of  the  courts  to  receive  as  evidence  the  certificate  of  an 
acknowledgment  of  a  deed,  signed  by  a  person  styling  himself 
a  judge  or  justice  of  the  peace,  without  proof  of  his  having  been 
commissioned  by  the  governor,  and  I  think,  that  upon  the  same 
principle,  we  are  bound  to  receive  the  certificate  of  a  notaiy 
public.  Indeed  it  has  been  the  daily  practice  to  reoeiFe  it  with- 
out objection. 

Whether  the  notarial  certificate  was  evidence  of  notice  to  the 
indorser,  depends  on  an  act  of  assembly,  passed  the  second  of 
January,  1815,  by  which  it  is  enacted  that  **  the  official  acts, 
protests,  and  attestations  of  all  notaries  public,  acting  by 
authority  of  this  commonwealth,  certified  according  to  law,  un- 
der their  respective  hands  and  seals  of  office,  may  be  read  and 
received  in  evidence  of  the  facts  therein  certified,  provided  that 
any  party  may  be  admitted  to  contradict  by  other  evidence,  any 
such  attestation."  It  is  very  well  known  that  for  more  than 
thirty  years  before  the  passing  of  this  act,  it  had  been  the 
general  usage  in  this  city  for  notaries  to  demand  payment,  and 
give  notice  of  non-payment  of  promissory  notes,  but  although 
their  certificates  were  generally  received  in  evidence  by  consent, 
yet,  as  there  was  no  necessity  for  protesting  a  promissory  note, 
the  law  was  not  considered  as  settled,  whether  a  notarial  certifi- 
cate was  evidence  or  not.  It  is  probable  that  the  putting  this 
matter  to  rest  was  one  object  of  the  last  mentioned  act  of 
assembly.  This  act  is  to  be  construed  with  reference  to  our 
own  situation,  and  to  promote  our  own  convenience,  and  this 
will  be  most  effectually  done  by  extending  it  to  those  cases  in 
which  our  notaries  have  been  accustomed  to  act  officially, 
whether  the  notaries  of  other  states  and  countries  had  acted  in 
the  same  manner  or  not.  As  to  demand  of  payment  there  is  no 
dispute.  The  notice  is  what  the  defendant's  counsel  object  to, 
as  not  being  an  official  act.  Strictly  speaking,  perhaps,  it  may 
not  be  so,  it  certainly  is  not  considered  as  such  in  all  countries. 
But,  within  our  act  of  assembly,  it  ought  to  be  taken  as  an 
official  act,  because  in  practice  it  had  been  such,  and  relying  on 
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that  prftotice  the  holden  of  notes  ave  not  proTided  witti  other 
evidence.    I  am,  thezefoie»  of  opinion  that  the  evidence  ynm 
properly  admitted  by  the  district  conrt,  and  the  judgment 
•honld  be  afBzmed. 
Judgment  aflBrmed. 

6m  sot*  to  Stewmri  ▼.  AUimm,  mUtt  488. 
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[•  BnauaT  k  Bawxm,  017.] 

DnoBAaemo  Jubt  withoitt  Vxrdiot. — ^In  oapitid  etmm  the  ooort  hat  no 
pow«r»  withoat  tlit  oonMnt  of  the  pruoner,  to  diichaige  the  Jury  beesn— 
Hktty  hsTO  not  agreed,  and  aay  tbqr  camiot  agree  upon  a  Terdieti  ezoepi 
in  oaaea  of  aliaolnte  nooearity. 

VBBmoT  AS  TO  Som  or  tbx  I)nBn>AinB.^Where  the  Juy  agree  aa  to  om 
or  more  of  aereral  defandanta  Jointly  indloted,  bat  cannot  agree  aa  to 
the  reatk  and  are  diioharged  from  neoeaBity»  their  Terdiot  ao  far  aa  agreed 
€B  mnat  be  reoeiTed. 

iMmogMMT  for  mnrder.  The  opinion  of  the  chief  joatioe  states 
the  case. 

KiUera^  for  the  commonwealth. 

W.  M,  MeredUh,  Jl  O.  Biddle  and  Dunlap,  for  the  prisoners. 

TnjSBMAJS,  0.  J.*  A  bill  of  indictment  having  been  fonnd 
against  the  three  prisoners  during  the  present  session  of  thia 
coorty  for  the  mnrder  of  Samuel  Alwine,  they  put  in  a  plea, 
supposed  by  them  to  be  of  the  same  import  as  a  pleaof  ati^ei/ois 
aoquU,  to  irhich  the  attorney  for  the  commonwealth  demurred, 
and  the  prisoners  joined  in  demurrer.  The  prisoners  have  like- 
wise entered  on  the  record  a  motion  to  be  discharged  from  this 
indictment,  for  the  same  reasons  as  are  set  forth  in  their  plea. 
This  plea  is  in  substance  as  follows:  That  at  a  former  court  of 
oyer  and  tenniner,  held  before  the  judges  of  the  court  of  com- 
mon pleas  for  the  county  of  Philadelphia,  in  the  months  of  April 
and  May  last,  they  were  indicted  for  the  same  murder,  where- 
upon they  pleaded  not  guilty,  and  issue  having  been  joined,  a 
jury  was  sworn,  evidence  given  for  the  commonwealth  and  for 
themselves,  pleadings  of  counsel  heard  on  both  sides,  and  » 
charge  delivered  by  the  court  to  the  juxy.  At  half  an  hour  past 
nine  in  the  evening  of  the  first  of  Iby,  the  juxy  retired  to  con*^ 
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Bider  of  fheir  Terdi<^.  They  rebimed  to  the  court  seTenl  times 
without  haviug  agreed,  and  beingsent  back  by  the  court,  thej 
came  in  for  the  last  time  about  half  past  tweWe  in  the  afternoon 
of  the  second  of  May,  having  been  out  on  the  whole  about  fifteen 
hours.  Being  then  asked  whether  they  had  agreed  on  their  ver- 
dict, they  answered  that  they  had  agreed  as  to  two  of  the  pris- 
oners and  had  not  agreed  as  to  the  third,  nor  was  there  the  least 
probability  of  their  agreeing.  Thereupon  the  court  refused  to 
permit  the  jury  to  pronounce  the  verdict  which  they  had  agreed 
upon,  and  without  and  against  the  consent  of  the  prisoners,  the 
jury  were  discharged  by  the  court  from  saying  anything  of  their 
verdict  in  and  upon  the  premises. 

Before  I  enter  on  the  question,  I  think  proper  to  declare 
that  I  have  no  doubt  of  the  integrity  of  the  learned  court  by 
which  this  jury  was  discharged;  and  however  my  opinion  may 
differ  from  theirs,  it  must  be  confessed  that  as  to  the  general 
discretionary  power  of  discharging  juries,  they  are  not  without 
countenance  from  judges  of  high  character  in  other  states. 

In  considering  this  matter,  I  shall  confine  my  opinion  to  the 
ease  before  the  court,  which  is  a  case  of  murder;  a  crime  of 
which  one  species — ^viz.,  of  the  first  degree — ^is  punishable  by 
our  laws  with  death. 

Oonceming  the  power  of  the  court  to  discharge  a  jury  in  a 
capital  case,  judges  have  not  always  agreed.  It  is  one  of  those 
questions  which  remained  long  unsettled,  nor  even  yet  has  any 
general  rule  been  established  which  embraces  all  cases.  Indeed, 
from  the  nature  of  the  thing,  such  a  rule  is  not  to  be  expected. 
The  jud^s  have,  therefore,  thought  it  safest  to  decide,  from 
time  to  time,  the  cases  which  have  been  brought  before  them, 
taking  care  not  to  commit  themselves  on  general  principles. 
There  is,  indeed,  one  principle  which  cannot  be  contradicted, 
and  that  is,  that  the  jury  may  be  discharged  in  cases  of  absolute 
necessity;  but  what  constitutes  that  necessity,  has  been  ascer- 
tained only  in  the  particular  cases  that  have  arisen.  There  was 
an  ancient  tradition  among  the  English  lawyers  that  a  jury 
charged  in  a  capital  case  could  not  be  discharged  without  giving 
a  verdict,  even  with  the  consent  of  the  attomey-genend  and  the 
prisoner.  This  is  laid  down  for  law  by  Sir  Edward  Coke,  in 
his  1  Inst  227  b,  and  8  Id.  110.  It  is  a  doctrine  altogether 
unreasonable;  for  why. should  not  the  jury  be  discharged,  when 
it  is  desired  l^  all  parties  interested  in  the  verdict?  Accord* 
ingly,  we  find  that  it  could  not  stand,  though  supported  by  so 
great  a  name.    Lord  Ooke  cited  a  case  in  the  Tear  Books,  21 
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Edw.  in.9  which  being  thoroughly  examined,  was  found  not 
to  support  his  opinion.  The  matter  was  thoroughly  discussed 
in  the  case  of  the  Kintocks,  Foster,  22,  and  the  law,  in  cases  of 
consent,  settled  on  a  foundation  too  firm  to  be  shaken.  The 
Einlocks  having  been  indicted  for  treason,  pleaded  not  gniliy^ 
and  were  put  upon  their  trial;  and  after  the  jury  were  sworn, 
they  asked  permission  to  withdraw  their  plea,  in  order  to  plead 
another  matter,  of  which  they  were  advised  they  could  not  have 
the  advantage  on  the  general  issue.  Leave  was  given,  with  the 
consent  of  the  attorney-general,  and  a  juror  withdrawn,  after 
which  their  second  plea  being  overruled,  they  were  tried  by 
another  juiy,  and  convicted  of  high  treason*  They  then  moved 
in  aziest  of  judgment,  because  the  first  jury  had  been  dis- 
charged; but  it  was  decided  by  nine  judges  against  Wright  (the 
only  dissentient)  that  the  discharge  of  the  jury  was  legal,  and 
judgment  was  pronounced  against  the  prisoners.  We  may 
conclude,  then,  that  in  cases  of  consent,  fairly  given,  where  the 
prisoner  is  assisted  by  counsel,  and  the  discharge  of  the  jury  is 
intended  for  his  benefit,  they  may  be  discharged  without  giving 
a  verdict.  But  that  is  not  the  present  case,  for  the  prisoners 
expressly  dissented. 

If  the  proceedings  of  the  court  can  be  supported,  then  it 
must  be  on  the  principle  of  necessity.  And  it  is  contended  that 
upon  this  ground  it  may  be  supported,  because  when  the  jury 
are  so  exhausted  as  not  lo  be  able  to  continue  their  delibera- 
tions, they  must  either  be  discharged  or  perish.  If  that  were 
the  alternative,  no  doubt  they  ought  to  be  discharged;  but  I 
cannot  perceive  any  such  necessiiy  on  this  record,  although  the 
court  appears  to  have  recorded  veiy  fairly  all  the  circumstances 
of  the  case. 

Indeed,  as  to  two  of  the  prisoners,  thete  was  evidently  no 
necessity,  because  as  to  them  the  jury  were  prepared,  and 
offered  to  give  their  verdict.  I  presume  the  court  was  of  opin- 
ion that  the  verdict  could  not  bo  taken  unless  it  embraced  all  the 
prisoners,  and  therefore  the  necessity  extended  to  all.  If  the 
law  were  so,  it  would  certainly  be  a  reflection  on  the  adminis- 
teation  of  justice;  for  it  is  flagrantly  unjust  that  one  who  had 
put  himself  for  life  or  death  on  a  jury  of  the  country,  and  had 
eatisfied  that  jury  of  his  innocence,  after  a  full  hearing  of  the 
evidence,  the  pleadings  of  course  on  both  sides,  and  the  change 
of  the  court,  should  be  deprived  of  the  benefit  of  a  verdict  be* 
cause  the  jury  could  not  agree  on  the  guilt  or  innocence  of 
ffniother  person  who  happened  to  be  tried  with  him.    If  the 
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prisoners  had  been  tried  by  difBarent  jiirieSy  as  ihey  might  have 
been,  though  charged  in  Uie  same  indictment,  no  question  of 
this  kind  could  haye  arisen.  And  yet  where  is  the  difference, 
or  why  should  their  case  be  the  worse,  because  aU  were  tried 
together?  Their  offenses  were  distinct;  and  it  is  not  denied 
that  the  jury  might  have  convicted  some  and  acquitted  others. 
They  had  a  right  to  seyer  in  their  challenges^  which  shows  that 
the  law  protects  their  several  rights.  It  is  true  that  a  verdict 
may  be  called  an  entire  thing,  though  it  includes  the  case  of 
several  persons.  Yet  it  is  a  whole  consisting  of  parts  essen- 
tially distinct;  so  that  in  substance  there  are  as  many  verdicts 
as  there  are  defendants.  When  the  jury  are  about  to  give  their 
verdict,  they  are  asked  as  to  each  of  the  prisoners  severally^  Is 
A.  guilty  or  not?  Is  B.  guiliy  or  not?  Is  0.  guilty  or  not? 
Extraordinary,  indeed  then,  must  it  be,  if  the  case  of  the  pris> 
oners  is  to  be  considered  as  several  in  aU  these  minor  points,, 
and  yet  joint  as  to  the  verdict,  on  which  their  lives  depend. 
Nothing  less  than  the  most  imperious  authority  should  induce 
the  court  to  yield  to  such  a  doctrine.  But  I  am  happy  to  find 
that  the  authorities  place  us  quite  at  ease.  It  is  unnecessary  to 
give  an  opinion  on  the  law  in  civil  cases. 

There  are  two  cases  in  21  Yin.  481  (Trial,  S.  g.  pi.  1,  2),  one 
of  which  is  reported  in  12  Mod.  275,  and  the  other  in  8  Balk. 
362,  from  which  it  may  be  collected,  that  as  the  law  was  then 
held  in  actions  against  several  for  a  jcSnt  trespass,  if  some  were 
acquitted  and  others  unjustly  convicted,  the  court  would  not 
grant  a  new  trial,  because  it  could  not  be  done  without  putting 
those  who  were  acquitted  to  a  second  trial.  And  yet  in  joint 
trespass  against  several  defendants,  where  no  evidence  is  given 
against  one,  it  has  been  the  practice  to  take  a  verdict  for  him, 
and  then  suffer  him  to  be  a  witness  for  the  others:  1  Phil.  Ev.  61; 
BuU.  N.  P.;  Glib.  Ev.  117;  6  Binn.  816;  8  Esp.  N.  P.  25. 
Now  in  such  a  case,  if  the  other  defendants  should  be  convicted 
against  evidence,  I  should  suppose  the  court  would  ponder  well 
before  it  suffered  justice  to  be  defeated  by  a  technical  difficulty. 
The  difficulty  is,  that  the  new  venire  facias  must  include  all  the 
defendants.  The  ingenuity  of  the  court,  which  it  would  be 
their  duty  to  exert  in  such  a  cause,  might,  I  should  think,  find 
means  to  evade  or  conquer  this  objection.  In  civil  cases,  how- 
ever, I  will  only  say  that  I  do  not  consider  it  as  settled  that  a 
new  trial  cannot  be  granted  for  some  of  the  defendants  only. 
As  to  criminal  cases,  it  was  decided  in  Fern's  oasSi  WL  Term» 
27,  28,  Oar.  n.,  mentioned  in  Bullet's  Nisi  Frius,  826|  thai  in 
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an  infonnaiion  exhibited  against  three,  and  yerdiot  against  all, 
a  new  trial  might  be  granted  as  to  one  only.  Upon  this  ease 
Bnller  makes  the  following  remarks:  '*  Tet  the  authority  of  this 
ease  mi^  be  well  doubted;  for  where  there  were  sereral  de- 
fendants, and  the  yerdict  as  to  some  was  against  eyidence,  yet 
the  court  would  not  grant  a  new  trial,  for  they  said  the  yerdict 
must  stand  or  fall  tn  Mo"  And  for  this  he  cites  Collier  y.  Mor- 
ri8,  Mich.  1765,  and  Captain  Crabb'a  ca^e,  Mich.  23,  Geo.  U. 
The  authority  of  Buller  is  of  weight.  His  opinion  was,  howeyer, 
bottomed  on  the  cases  he  cited.  No  good  reason  is  giyen  in 
support  of  it,  and  it  has  been  since  oyerruled  as  unreasonable 
and  tending  to  obstruct  justice. 

These  are  English  authorities.  Let  us  now  turn  to  our  own 
country.  In  Pennsylyania,  I  know  of  no  authority  in  point. 
In  The  People  y.  Olcott,  2  Johns.  Cas.  801  [I  Am.  Dec.  168],  as 
I  understand  the  report  of  the  case,  two  men  were  indicted  for 
conspinu^,  and  tried  by  the  same  jury.  As  to  one,  there  was  a 
yerdict  of  acquittal,  but  as  to  the  other,  the  jury  not  being  able 
to  agree,  were  discharged  by  the  court  This  was  before  the 
supreme  court  of  New  York.  It  is  not  quite  certain,  howeyer, 
that  both  the  defendants  were  tried  by  the  same  jury.  The 
report  is  not  so  clear  as  could  be  wished  on  that  point.  But  in 
the  case  of  the  Commonwealth  y.  Wood,  in  the  supreme  court  of 
Massachusetts,  12  Mass.  313,  there  is  no  doubt.  Two  were 
indicted  for  larceny;  the  jury  acquitted  one,  and  were  dis- 
charged as  to  the  other,  because  they  could  not  agree.  This  is 
precisely  the  case  before  us,  and  I  embrace  the  principle  of  the 
court  of  Massachusetts  in  receiying  the  yerdict  with  all  my 
heart,  because  it  adyances  justice  and  preyents  injustice.  I 
conclude,  then,  that  the  yerdict  ought  to  have  been  receiyed  as 
to  two  of  the  prisoners.  But  what  was  that  yerdict,  and  to  which 
of  the  prisoners  did  it  relate?  On  both  these  points  the 
record  is  silent.  In  such  a  case  I  think  myself  bound  to  pre- 
sume in  fayor  of  the  prisoners  that  it  was  a  yerdict  of  acquit- 
tal. But  I  can  make  no  presumption  as  to  the  persons  intended 
to  be  acquitted.  What,  then,  is  to  bo  done?  Parol  eyidence 
cannot  be  receiyed.  It  must,  therefore,  remain  unknown  which 
of  the  three  prisoners  occasioned  the  doubt  in  the  minds  of  the 
jjory,  and  who  were  the  two  they  had  agreed  to  acquit.  Under 
these  droumstances,  it  would  be  impossible  to  order  either  of 
them  to  a  second  trial  without  the  hazard  of  exposing  one  of 
those  whom  the  jury  had  agreed  to  acquit.  There  is  no 
certainty,  therefore,  of  ayoiding  injustice,  but  by  saying  that 
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neither  of  them  shall  be  brought  to  a  seoond  trial.  This  is  my 
opinion,  considering  the  case  simply  on  the  refusal  of  the  oonrt 
to  reoeire  the  yerdict. 

But  another  and  much  more  important  view  remains  to  be 
taken.  In  considering  the  refusal  to  receiye  the  yerdict,  I  hare 
supposed  that  the  record  exhibited  a  case  of  necessiiy,  which 
would  have  authorized  the  court  to  discharge  the  juiy  foom  that 
part  of  their  yerdict  in  which  they  had  not  come  to  an  agree- 
ment. But  this  is  denied  by  the  counsel  for  the  prisoners;  and 
it  is  a  question  which  demands  our  most  serious  deliberation. 
In  the  state  of  purity  and  independence  in  which  I  yerily  believe 
the  judiciary  of  the  several  states,  as  well  as  of  the  Uuited  States^ 
at  present  stands,  there  might  be  no  danger  of  oppression  from 
its  enjoyment  of  a  very  large  discretionary  power  as  to  the  dis- 
charge of  juries.  But  other  times  may  come,  in  which  other 
judges  might  abuse  their  discretion;  and  it  is  fortunate,  per- 
haps, that  the  point  has  occurred  now,  when  the  subject  may 
be  considered  without  prejudice  or  passion.  In  this  common- 
wealth, we  allow  the  authority  of  the  English  decisiona  down 
to  the  fourth  of  July,  1776.  I  will,  therefore,  first  consider  the 
English  law  as  it  then  stood.  I  am  not  aware  of  any  estab- 
lished principle  of  English  law,  at  that  day,  by  which  the  court 
could  discharge  a  jury  merely  because  they  could  not  agree, 
even  in  a  civil  case;  but  in  a  criminal  and  capital  case,  I  take  it 
to  be  quite  clear  that  the  courts  did  not  consider  themselves  as 
invested  vrith  any  such  authority. 

It  was  not  until  the  case  of  the  Einlocks,  in  1746,  that  this 
subject  seems  to  have  been  well  considered.  Many  bad  prece- 
dents are  to  be  found  in  the  latter  part  of  Charles  11.,  and  the 
whole  of  James  II. 's  reigns;  but  these  were  disregarded  after 
the  revolution  in  1688.  The  rebellion  of  1745,  in  which  the 
Einlocks  took  part,  excited  warm  passions;  but  the  opinion  of 
Sir  Michael  Foster,  delivered  in  that  case,  is  so  replete  vnth 
candor,  learning  and  good  sense,  that  we  cannot  but  admire  it. 
That  was  a  case  in  which  the  jury  was  discharged  at  the  request 
of  the  prisoners,  assisted  by  able  counsel,  and  vnth  the  intent 
of  imparting  to  them  a  privilege  which  they  could  not  otherwise 
have  enjoyed.  But  there  is  not  to  be  found  in  Foster's  opinion 
any  vestige  of  an  agreement  in  favor  of  the  power  to  discharge 
a  jury,  merely  because  they  could  not  agree.  Indeed,  I  think 
it  is  manifest  that  his  opinion  was  to  the  contrary;  for  in  his 
remarks  on  JfanseQ's  cose,  reported  in  1  And.  103,  he  thus 
expressed  himself:  **  The  truth  of  the  case  was  no  more  tl*ia 
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this:  the  juy  were  not  agreed  on  any  yerdiot  at  all,  and  there- 
fore  nothing  remained  to  be  done  by  the  court  but  to  send 
them  back,  and  keep  them  together  ontil  they  shonld  agree  to 
such  a  verdict  as  the  coort  could  have  received  and  recorded/' 
And  now  that  I  have  mentioned  this  case  of  Mansell,  it  is 
proper  to  remark,  that  there  the  court  seemed  to  be  aware  that 
it  had  no  power  to  discharge  the  jury  without  the  prisoner's 
consent,  who  was  on  his  trial  for  murder,  for  it  took  the  precau- 
tion of  obtaining  his  consent,  and  placing  it  on  the  record,  for 
which  proceeding  Foster  censures  the  court.  ''  For,"  says  he, 
**the  prisoner  ought  not  to  have  been  drawn  into  any  consent 
at  all,  for  in  capital  cases,  I  thiuk  the  court  is  so  far  of  counsel 
with  the  prisoner,  that  it  should  not  suffer  him  to  consent  to 
anything  manifestly  wrong,  and  to  his  own  prejudice."  Ser- 
geant Hawkins  lays  it  down,  book  2,  ch.  47,  sec.  1,  **  that  a 
jury  sworn  and  charged  in  a  capital  case,  cannot  be  discharged 
without  the  prisoner's  consent,  till  they  have  given  a  verdict, 
and  notwithstanding  some  authorities  to  the  contnuy  in  the 
reign  of  King  Charles  II,  this  hath  been  holden  for  clear  law, 
both  in  the  reign  of  King  James  11.,  and  since  the  revolution." 
Although  this  rule  is  laid  down  generally,  yet  it  is  to  be  under- 
stood that  cases  of  necessity  are  excepted.  It  is  to  be  consid* 
ered  then  what  those  cases  are.  There  is  a  class  of  cases  which 
depend  on  what  may  be  called  the  necessity  of  doing  justice; 
such  as  where  the  prisoner  has  tampered  with  some  of  the  juiy, 
or  has  contrived  to  keep  back  witnesses  for  the  prosecution. 

It  was  once  thought  necessary  in  England  to  discharge  a  jury, 
2  Hob.  295,  where  it  was  found  that  the  evidence  for  the  king 
was  defective,  and  the  attorney-general  suggested  that  sufficient 
evidence  might  be  had  another  time.  So  where  the  indictment 
had  been  badly  drawn  by  the  negligence  of  the  crown  officer. 
Such  reasons,  I  mean  want  of  evidence,  or  negligence  in  draw- 
ing the  indictment,  would  not  be  listened  to  in  this  country. 
This  class  of  cases  does  not  comprehend  that  before  the  court, 
and  I  only  mention  it  to  show  that  there  may  be  a  kind  of 
necessity  arising  from  the  duty  of  the  court  to  guard  the  ad- 
ministration of  justice  against  fraudulent  practices.  But  the  ne- 
cessity which  applies  to  the  present  question  is  absolute,  and  I 
will  mention  some  of  the  cases  from  which  its  nature  may  be 
understood.  It  is  said  by  Lord  Hale,  1  Hale,  84,  35,  that  if 
the  prisoner,  after  his  plea  and  before  his  trial,  becomes  insane, 
he  shall  not  be  tried;  and  if  after  his  trial  he  becomes  insane, 
he  shall  not  receive  the  judgment;  and  if  after  judgment  he 
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becomes  inBan<»  his  ezecntiou  shall  be  spared;  because  if  he 
"was  of  sound  mind,  he  might  allege  something  in  stay  of  judg- 
ment or  execution.  He  has  omitted  the  case  of  insanity  hap- 
pening during  the  trial;  but  upon  the  principle  of  the  other 
cases,  no  doubt  in  such  case  the  jury  should  be  discharged  from 
giving  a  Terdict.  In  the  case  of  EUMabelh  Meadow,  Foster,  7G, 
▲.  z>.  1750,  the  prisoner  was  taken  in  labor  during  the  trial,  and 
the  jury  were  discharged.  So,  the  juiy  has  been  discharged 
where  one  of  the  jurymen  fell  down  in  a  fit,  and  was  unable  to 
proceed  in  his  duiy.  And  Sir  M.  Hale  mentions  a  case,  2  Hale, 
295,  where,  after  the  jury  were  sworn  and  departed  from  the 
bar,  one  of  them  went  out  of  town;  the  other  eleven  were  dis- 
charged, and  the  one  who  went  out  of  town  was  fined  for  his 
misbehavior,  and  the  prisoner  tried  by  another  jury.  A  jury 
has  likewise  been  discharged  on  account  of  the  intoxication  of 
one  of  the  jurors,  which  rendered  him  incapable  of  performing 
his  duty.  These  are  the  English  oases,  and  not  one  of  them 
touches  the  principle  on  which  the  jury  were  discharged  in  the 
present  case,  that  is  to  say,  because  they  could  not  agree  u|>on 
a  verdict. 

When  we  look  to  the  state  of  Pennsylvania  we  must,  first  of 
all,  advert  to  her  constitution,  art.  9,  sec.  10,  by  which  it  is  de- 
clared ''that  no  man  shaU,  for  the  same  offense,  be  twice  put  in 
jeopardy  of  life  or  limb."  Where  one  is  tried  and  acquitted  on 
a  bad  indictment,  he  may  be  tried  again  because  his  life  was  not 
in  jeopardy.  The  court  could  not  have  given  judgment  against 
him  if  he  had  been  convicted.  But  where  the  indictment  is 
good,  and  the  jury  are  charged  with  the  prisoner,  his  life  is  un- 
doubtedly in  jeopardy  during  their  deliberation.  If  they  are 
divided  in  opinion,  and  especially  if  there  should  be  a  great 
majority  in  favor  of  the  prisoner,  he  has  gained  an  advantage  of 
which  he  is  deprived  if  the  court  dischaige  the  jury.  I  grant 
that  in  case  of  necessity  they  may  be  discharged,  but  if  there  be 
anything  short  of  absolute  necessity  how  can  the  court,  without 
violating  the  constitution,  take  from  the  prisoner  his  right  to 
have  the  jury  kept  together  until  they  have  agreed,  so  that  he 
may  not  bo  put  in  jeopardy  a  second  time  ?  We  should  look  at 
both  sides  of  the  question,  and  not  forget  that  in  our  anxiety  to 
relieve  the  jury  we  may  be  sacrificing  the  life  of  tl^e  prisoner. 

In  the  next  place  it  is  to  be  observed  that  in  this  state  there 
is  neither  adjudged  case  nor  tradition  to  warrant  the  dischaige 
of  this  jury.  I  think  myself  safe  in  asserting  that  there  is  no 
evidence  of  any  instance,  since  William  Penn  obtained  his  char> 
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ter  from  Charles  IE.,  in  which  a  jury  was  discharged  "without 
the  consent  of  the  prisoner  in  a  capital  case.  The  general  un- 
derstanding has  been  against  it,  and  of  this,  powerful  eyidence 
is  to  be  found  in  the  act  of  twenty-first  March,  1806,  in  which 
the  ancient  oath  of  a  juiyman  is  altered,  but  the  alteration  is 
confined  to  civil  cases.  In  those  cases  the  oath  prescribed  by 
the  act  is  to  give  a  true  verdict  according  to  the  evidence  "  un- 
less disnussed  by  the  court  or  the  cause  bo  withdrawn  bj  the 
parties.''  Two  inferences  arise  from  this  act:  1.  That  it  was 
not  supposed  that  the  court  had  power  to  discharge  the  jury 
at  their  discretion,  even  in  civil  cases;  2.  That  it  was  not 
thought  expedient  to  give  them  that  power  in  criminal  cases. 
And  indeed  the  expediency  of  investing  the  courts  vrith  such 
power  in  capital  cases  may  well  be  questioned,  notwithstanding 
the  opinion  of  judges  of  high  standing  in  some  of  our  sister 
states.  There  is  strong  proof  of  its  not  being  necessary,  from 
the  fact  of  its  never  before  having  been  exercised  in  Pennsyl- 
vania. Indeed,  in  general,  the  task  of  a  jury  is  not  hard  in 
capital  cases,  because  when  the  evidence  leaves  reasonable 
ground  for  doubt,  it  is  their  duty  to  acquit. 

But  a  case  may  arise  in  which  a  jury  may  find  great  difficulty 
in  agreeing.  No  one  can  think  for  a  moment  that  they  are  to 
be  starved  to  death.  God  forbid  that  so  absurd  and  inhuman 
a  principle  should  be  contended  for.  Very  far  from  it.  The 
moment  it  is  made  to  appear  to  the  court,  by  satisfactory  evi- 
dence, that  the  health  of  a  single  juryman  is  so  affected  as  to 
incapacitate  him  to  do  his  duty,  a  case  of  necessity  has  arisen 
which  authorizes  the  court  to  discharge  the  juxy.  But  it  is  said 
to  be  in  vain  to  keep  people  together  for  the  purpose  of  agree- 
ing,  when  it  is  certain  they  never  vriU  agree.  But  by  what 
evidence  is  the  court  to  arrive  at  this  certainty?  There  is 
nothing  for  it  but  the  declaration  of  the  jurors  that  they  never 
can  agree.  Now  nothing  is  more  delusive  than  that  kind  of 
evidence.  I  have  repeatedly  known  a  jury  to  dedaie  that  they 
never  can  agree,  and  yet  when  assured  by  the  court  that  they 
could  not  in  conscience  permit  their  discharge,  they  have  agreed, 
and  that,  too,  in  no  great  length  of  time.  But  once  establish 
the  principle  that  the  court  has  a  right  to  dischaige  them  in 
capital  cases,  merely  because  they  cannot  agree,  and  we  shall 
probably  have  few  verdicts  in  cases  of  murder.  In  such  cases 
there  is  already  considerable  difficulty  in  procuring  a  jury. 
Some  persons  think  it  criminal  to  be  instrumental  in  taking  Che 
life  of  a  man,  even  under  the  sanction  of  law.    This  court  has 
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recently  been  ledaced  to  the  painful  necessity  of  h 
penalties  on  two  respectable  members  of  a  respectable  societj» 
because  thej  absolutely  refused  to  serre  on  a  jury,  and  the 
prisoners  would  not  consent  to  their  dischazge.  Now  all  per> 
sons  of  that  description  rather  than  submit  to  fine  and  imprison- 
ment might  safely  serre  as  jurors,  under  a  certainty  of  being 
discharged  without,  giving  a  verdict  after  a  few  hours  fasting. 
These  are  some  of  the  reasons  which  induce  me  to  doubi 
whether  any  good  would  arise  from  a  change  in  the  law,  if  the 
court  had  power  to  change  it,  which  it  certainly  has  not.  Thai 
is  a  power  which  belongs  to  the  legislature* 

I  will  now  take  notice  of  the  decisions  in  the  courts  of  other 
states,  and  it  will  be  found  that  not  one  of  them  was  a  capital 
case.  The  counsel  for  the  commonwealth  has  contended  for 
the  broad  principle,  that  the  court  has  a  discretionary  power  to 
discharge  the  jury  in  all  cases.  But  this  is  expressly  contra* 
dieted  by  the  supreme  court  of  New  York,  on  whose  decisions^ 
as  to  the  power  of  discharging  juries,  the  counsel  for  the  com* 
monwealth  relies;  for  that  court  decided,  in  the  case  of  The 
People  ▼.  Barreti,  2  Cai.  304  [2  Am.  Dec.  289],  that  where  the 
juiy  were  discharged  against  the  consent  of  the  defendants  (in 
a  case  of  misdemeanor  only),  because  the  district  attorney  was 
not  prepared  with  evidence  to  support  the  prosecution,  such 
discharge  was  equivalent  to  an  acquittal,  and  the  defendant 
could  never  be  brought  to  trial  again  for  the  same  offense.  The 
case  of  The  People  v.  OlcoU,  2  Johns.  Cas.  801  [1  Am.  Dec.  168], 
was  a  misdemeanor.  The  opinion  of  the  court  was  delivered 
by  Kent,  J.,  who  considered  the  subject  thoroughly,  and  went 
through  all  the  cases  at  that  time  reported.  He  was  clear  in 
opinion,  that  the  court  had  a  right  to  discharge  the  jury  when 
satisfied  that  they  never  could  agree.  But  he  confined  his  opinion 
to  the  case  before  him,  and  I  remark  the  following  expree* 
sions:  "  If  the  question  in  capital  cases  bo  doubtful,  there  is 
nothing  to  render  it  so  in  cases  of  misdemeanor."  The  case  of 
The  People  v.  Denton^  2  Johns.  Oas.  276,  was  also  a  miade* 
mewior.  The  court  said :  *  *  That  the  power  of  discharging  a  juzy 
in  cases  of  misdemeanor,  as  in  civil  cases,  rests  in  sound  discre* 
tion,  and  is  to  be  exercised  with  great  caution.  Where  eveiy 
reasonable  endeavor  has  been  used  to  obtain  a  verdict,  and  it  is 
found  that  the  juiy  cannot  and  will  not  agree,  they  must  of 
necessity  be  discharged." 

The  case  in  2  Day.  604  [SUOe  v.  Woodruf,  2  Am.  Dec 
122],  was  a  misdemeanor.    The  People  v.  Ooodurin,  18  Johns* 
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187  [atUe,  208],  was  a  case  of  felony  (manslangliter),  bat  it 
did  not  touoh  the  life  of  the  {Prisoner.    Spencer,  0.  J.,  de- 
livered the  opinion  of  the  court,  and  cited,  with  approbation, 
the  case  of  The  People  v.  OlcoU.    His  argument,  it  must  be  con- 
fessed, reached  to  all  cases  of  felony,  but  still  he  confined  his 
opinion  to  the  case  before  the  court,  in  which  there  was  an  in- 
gredient of  some  weight,  not  found  in  any  other  case,  and  that 
was  that  the  legal  termination  of  the  sessions  was  to  be  in  half 
an  hour,  and  there  was  a  moral  certainty  that  the  jury  would 
not  agree  in  so  short  a  time.    The  UnUed  States  v.  Coolidge, 
was  before  Story,  J.    It  was  a  case  of  misdemeanor;  and  after 
the  jury  was  sworn,  an  essential  witness  for  the  United  States, 
from  scruples  of  conscience,  refused  to  take  the  oath  prescribed 
by  law.    The  court  suspended  the  trial,  in  hopes  that  the  wit- 
ness, who  was  committed  for  contempt,  would  get  oyer  his 
scruples  before  the  end  of  the  term;  and  he  did  get  over  them, 
but  the  cause  was  not  tried.    The  indictment  was  quashed,  be- 
cause it  had  been  found  in  part  on  the  evidence  of  the  same 
witness,  who  had  been  before  the  grand  jury,  and  given  his 
evidence  without  being  legally  sworn.    The  case  of  The  Com- 
monwedUh  v.  Bowden,  was  decided  by  the  supreme  court  of 
Massachusetts,  9  Mass.  494.    It  was  an  indictment  for  a  high- 
way robbery,  which  I  understand  was  not  at  that  time  a  capital 
felony.    The  jury  was  discharged,  because  they  said  they  never 
could  agree.    The  authority  of  this  court  is  great;  but  from  the 
report  of  the  case,  the  subject  does  not  seem  to  have  under* 
gone  much  discussion  or  consideration.    The  court  said  **  that 
the  ancient  strictness  of  the  law  in  that  respect  had  very  much 
abated  in  the  English  courts,  nor  would  it  be  consistent  with 
the  genius  of  our  government  to  use  compulsoxy  means  ta 
effect  an  agreement  among  the  jurors.''    I  presume  it  could 
not  have  been  intended  to  apply  these  expressions  to  capital 
felonies;  for  as  to  them  there  can  be  no  ground  for  saying  that 
the  English  courts  of  the  present  day  have  assumed  the  right 
of  discharging  the  jury  because  they  could  not  agree.    In  other 
respects,  their  strictness  has  been  relaxed,  particularly  in  the 
adjournment  of  a  juxy  in  cases  of  high  treason,  without  the 
consent  of  the  prisoner.    These  are  all  the  American  author- 
ities which  have  been  cited,  and  none  of  them  come  up  to  the 
ease  before  us. 

Upon  the  whole,  then,  this  is  a  case  which  affects  the  lives  of 
the  prisoners;  and  the  jury  were  discharged  without,  and 
against,  the  consent  of  the  prisoners,  merely  because  they  had 


476  CloiacoNWEALTH  t;.  Oook.  [Penn. 

not  agieedf  and  said  ihey  never  oonld  agree  as  to  the  caae  of 
one  of  the  prisoners,  though  as  to  tvo  of  them  they  had  agreed, 
and  were  ready  to  give  their  verdict,  if  the  court  would  receive 
it.  In  such  a  case  I  may  be  permitted  to  doubt  whether  the 
judges  who  have  discharged  juries  in  other  states  (for  whose 
characters  I  entertain  the  most  unfeigned  respect),  would  not 
have  paused  before  they  dischaiged  the  jury,  and  thus  took 
away  from  the  prisoners  that  chance  for  life  which  they  were 
un^rilling  to  relinquish.  For  my  own  part,  thinking  that  their 
blood  woold  be  upon  us,  if  they  were  convicted  of  murder  in 
the  firat  degree  on  a  second  trial  in  this  court,  I  am  of  opinion 
that  they  should  be  discharged  from  this  indictment. 

Duncan,  J.  After  the  very  clear  and  elaborate  opinion  we 
have  just  heard,  in  which  I  entirely  concur,  nothing  but  the 
importance  of  the  general  question  would  require  from  me 
more  than  a  silent  concurrence;  but  the  importance  of  the  prin- 
ciple, and  the  supposed  di£Bculty  of  the  point  in  question,  ren- 
der it  proper  that  I  should  publicly  give  the  reasons  on  which 
my  opinion  is  founded.  The  subject  has  been  already  so  much 
exhausted,  the  decisions  of  the  courts,  and  the  opinions  of 
elementary  writers  so  fully  reviewed  and  considered,  that  en- 
tering again  into  a  minute  examination  of  them  would  be  super- 
fluous, and  an  unwarrantable  consumption  of  time.  Whether 
it  be  only  a  general  tradition  of  the  law,  founded  as  some  sup- 
pose, on  a  mistake  of  the  authorities,  or  a  sound  legal  principle, 
I  will  not  undertake  to  say,  as  a  general  rule  it  has  received  the 
sanction  of  the  most  eminent  judges,  and  the  recognition  of  the 
ablest  writers  on  the  criminal  law,  that  "ajuiy,  sworn  and 
diarged,  in  a  case  of  life  or  member,  cannot  be  discharged  by 
the  court  or  any  other,  but  ought  to  give  a  verdict. "  It  is  dear 
that  the  rule  is  not  now  received  as  a  universal  one,  but  there  is, 
at  this  day,  a  settled  uncontroverted  rule  ''that  in  case  of  life 
or  member,  a  jury  sworn  and  charged  cannot  be  dischaiged  be- 
fore they  give  a  verdict,  unless  with  the  consent  of  the  prisoner, 
and  where  it  is  for  his  benefit,  or  in  cases  of  extreme  necessity,'' 
and  if  a  jury  is  otherwise  discharged,  it  clearly  amounts  to  an 
acquittal  of  the  prisoner.  I  will  pursue  the  order  taken  by 
Judge  Foster,  in  the  admired  argument  in  the  Exnlodt^%  owe, 
which  is  constantly  appealed  to  by  the  advocates  of  the  power 
of  ti.e  court,  and  which  on  the  present  question  I  may  safely 
eonsider  as  the  text  of  this  branch  of  the  law,  by  first  stating 
what  it  is  not. 

This  is  not  a  question  whether,  after  evidence  given,  the  court 
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may  disohaige  the  juiy  where  undue  piactioes  have  been  used 
to  keep  material  witnesses  on  the  part  of  the  prosecution  oat  of 
the  way,  or  where  witnesses  have  been  suddenly  taken  ill,  and 
unable  to  give  their  OTidence;  nor  is  it  a  question  whether  it 
may  not  be  done  where,  by  some  oyersight,  the  prisoner,  in  a 
frenzy,  has  put  himself  on  his  triial;  nor  where,  by  the  indul- 
gence of  the  court  and  consent  of  the  prisoner,  the  trial  goes 
off,  after  the  jury  is  sworn  and  before  eyidence  is  giren,  in 
order  to  entitle  the  prisoner  to  some  adTantage  in  point  of 
defense  which,  in  the  rigor  of  the  law,  he  would  not  be  entitled 
to;  nor  is  it  a  question  whether  this  may  not  be  done  where  the 
prisoner  or  a  juror  is  suddenly  taken  iU,  or  a  juror  is  intoxi- 
cated, or  after  he  is  sworn,  disappears;  for  all  these  are  excep- 
tions to  the  rule*  What  is  the  nature  of  these  exceptions?  It 
is  either  where  the  discharge  is  by  his  consent  and  for  his  bene- 
fit^ or  where  ill  practices  haye  been  used,  or  where  he  is 
insane,  or  becomes  suddenly  ill,  so  that,  by  the  proyidence  of 
Qod,  he  is  rendered  totally  incapable  of  speaking  for  himself, 
or  instructing  others  to  3peak  for  him;  or  where  a  juror  or  wit- 
ness is  suddenly  taken  ill.  These  last  are  cases  of  positiye, 
abeolute,  and  extreme  necessity;  yisitations  of  God,  which  are 
exceptions  to  all  rules,  or  where  it  is  on  account  of  the  misbe- 
hayior  of  a  juror,  who  has  absconded,  or  is  incapable  to  per- 
form the  duties  of  one  by  reason  of  intoxication.  These,  and  a 
yariety  of  cases  falling  within  the  same  reason,  will  fall  within 
the  exceptions— difficult  to  define,  but  which  all  produce  the 
same  effect;  the  impossilnlity  of  proceeding  with  the  trial  with 
justice  to  the  prisoner  or  to  the  state;  cases  under  yeiy  ex- 
traordinary and  striUng  circumstances,  as  Judge  Story  ex- 
presses it. 

But  the  present  question  is  whether,  in  a  case  of  life,  the 
court  can  discharge  the  jury  after  the  case  is  closed  and  the  jury 
retired  to  consider  their  yerdict,  solely  because  they  come  into 
court  and  declare  they  cannot  agree,  and  that  there  is  not  the 
least  probability  they  eyer  will,  not  only  without  the  consent, 
but  against  the  consent,  of  the  prisonei>— «nd  this  is  the  general 
question  on  which  I  giye  an  opinion. 

The  discharge  of  a  jury  for  this  reason  is  not  one  of  those 
unforeseen  casualties  which  could  not  be  defined,  and  there- 
fore, could  not  haye  been  proyided  for.  It  is  an  occurrence 
which  frequently  must  arise,  and  if  the  court  possesses  the 
power,  there  would  be  no  want  of  precedents,  and  a  principle 
00  yery  important  in  the  administration  of  justice,  would  haye 
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been  found  in  eyexy  essay  on  oximinal  law,  and  would  not,  al 
this  day,  hare  depended  on  the  doctrine  of  undefined  necessity, 
a  doctrine  abhorrent  to  the  common  law,  which  delights  in 
certainty,  and  leaTcs  as  little  as  possible  to  the  discretion  of 
judges,  the  most  dangerous  and  tremendous  of  powers;  and  I 
do  not  hazard  contradiction  when  I  say  this  power  neyer  was 
exercised  in  England  but  once,  and  that  with  the  consent  of  the 
prisoners;  and  this  was  ManselPa  coBe^  in  the  reign  of  Elisabeth, 
1  And.  108.  That  case  has  formed  no  precedent,  and  has  neyer 
been  mentioned  but  to  be  condemned.  In  KvnlocifB  caae^  Fost 
Gr.  L.  29,  it  was  decided  not  to  be  law  by  the  ten  judges 
assembled  to  consider  this  general  power  of  the  court  to  dis- 
charge jurors  in  capital  cases. 

The  judge  who  dissented,  and  denied  the  power  of  the  oonrt 
in  any  case,  and  who  considered  the  rule  as  uniyersal,  to  which 
it  was  safer  to  adhere,  than  on  any  account  to  establish  a  power 
in  the  court,  which  is  admitted  to  haye  been  grossly  abused, 
and  might  be  so  again,  reprobated  the  conduct  of  the  judges  in 
terms  of  unusual  sdyerity.  The  asking  of  the  prisoner's  consent, 
plainly  betrayed  a  consciousness  in  the  judges,  that  the  thing 
was  wrong;  and  Sir  Michael  Foster,  p.  81,  says:  "  Nor  is  the 
present  question,  whether  the  bare  consent  of  the  prisoner,  un- 
assisted by  counsel,  and  consenting  to  his  own  prejudice,  will 
render  the  court  quite  blameless  in  discharging  a  jury  after  eyi> 
dence,''  and  then  proceeds,  "  this  was  done  in  JfimadTs  case, 
which  hath  been  cited  at  the  bar,  but  I  think  it  ought  not  to 
haye  been  done,  for  notwithstanding  what  the  record  saith  of 
the  uncertainty  and  insufficiency  of  the  yerdict,  the  truth  of  the 
case  was  no  more  than  this,  the  jury  was  not  agreed  on  any 
yerdict  at  all,  and  therefore,  nothing  remained  to  be  done  by 
the  court  but  to  send  them  back,  and  keep  them  together  until 
they  had  agreed  on  such  yerdict  as  the  court  could  haye  re- 
ceiyed  and  recorded,  and  the  prisoner  ought  not  to  haye  been 
drawn  into  any  consent  at  all,  for  in  capital  cases  the  court  ia 
so  far  of  counsel  with  the  prisoner,  that  it  should  not  wsdkx 
him  to  consent  to  any  thing  so  manifestly  wrong,  and  to  his 
own  prejudice."  Here,  then,  is  the  opinion  of  Judge  Foster, 
declaring  that,  in  a  capital  case,  the  court  haye  nothing  to  do 
with  the  jury  after  they  have  retired  to  consider  of  their  yerdict, 
but  to  keep  them  together  until  they  haye  agreed,  that  to  die- 
change  the  jury  even  with  the  consent  of  the  prisoner,  is  mani- 
festly wrong,  and  though  he  CDUsiders  that  no  rule  can  or  will 
meet  all  the  variety  of  cases  in  which  it  may  be  proper  to 
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«xeroi86  the  power  of  disohazge,  yet  thexe  is  one  caee  in  which 
it  18  manifestly  wrong,  and  that  is  to  dieohazge  the  jury,  before 
they  have  agreed  on  their  verdioty  and  even  where  it  is  done 
with  the  prisoner's  eonsent.  How  much  greater  must  be  the 
wrong,  when  it  is  done  against  his  consent  ?  There  is  a  mani- 
fest diflbrence  between  oafital  oases  and  mere  misdemeanors, 
and  between  indictments  for  misdemeanors  punished  with  in- 
famous punishment,  and  those  which  are  in  the  nature  of  a 
•civil  action,  as  to  the  power  of  the  court  to  discharge  the  juiy. 
In  The  King  t.  Jefs,  2  Str.  984,  Lord  Hardwicke,  though  at 
first  inclined  to  discharge  a  juiy,  in  barratry,  because  the  prose- 
•eutor  wanted  the  copies  of  some  processes,  on  consideration 
held,  that  there  was  a  difference  between  cases  which  might  be 
eompared  to  oases  of  a  civil  nature;  and  this,  where  the  punish- 
ment may  be  infamous,  as  the  pillory,  and  for  this  reason  it 
never  was  done  in  perjury  or  forgery.  Itfr.  Justice  Kent,  who 
deUyered  the  opinion  of  the  court  in  The  People  y.  Olcoti,  has 
taken  a  most  comprehensive  view  of  the  subject,  and  examined 
all  the  authorities  then  extant,  with  the  ability  and  research 
which  distinguish  this  yery  eminent  judge,  yet  he  produces  no 
decision,  gives  no  instance,  and  would  seem  to  admit  that  there 
is  no  direct  decision  to  support  it  in  misdemeanors,  by  condud- 
ang  that  there  is  no  general  rule  or  decision  against  it. 

He  refers  to  Doctor  and  Student,  an  ancient  book  of  a,p* 
proved  authority,  where  the  power  is  laid  down  in  very  broad 
terms,  but  where  the  answer  of  the  student  might  well  apply  to 
oivil  cases;  for  in  capital  cases,  at  that  early  day  refreshments 
were  never  allowed,  even  by  the  consent  of  prisoners.  It  was 
left  to  modem  times  to  grant  this  indulgence,  first  by  the  oon- 
«ent  of  the  prisoners,  and  afterwards  by  the  inherent  authority 
of  the  court,  and  that  only  before  the  evidence  had  closed,  not 
jifter  the  jury  had  retired  to  consider  of  their  verdict.  The  stu*^ 
dent  is  pretty  liberal  in  his  grant  of  power  to  the  court:  "  I 
think  that  the  justices  may  take  such  order  in  the  matter  as  may 
«eem  to  them  meet  by  their  discretion  to  stand  with  reason  and 
oonsdence,  by  awarding  a  new  inquest  if  they  will  not  agree, 
mnd  by  setting  a  fine  on  them  that  they  shall  find  in  default  or 
otherwise."  Who  would  be  judged  in  default  it  would  be  diffi- 
oult  to  say.  Would  the  court  inquire  how  they  stood,  and  fine 
the  minority,  or  would  they  fine  those  who  differed  from  the 
judges?  Most  likely  the  latter;  for  improper  discharges  of 
jories,  and  fining  tixem  because  they  refused  to  give  a  yerdictto 
please  the  court,  usually  went  hand  in  hand. 
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The  truth  is,  that  when  this  ancient  book  was  composed,  the 
rights  of  prisoners  and  priTileges  of  jurors  were  little  undnr- 
stood.  It  is  indeed  true  that  Hale  had  adopted  to  a  great,  to 
an  excessive,  extent  the  power  of  the  court  not  only  to  dis* 
charge  the  jury  where  the  prosecutor  was  not  fully  prepared 
with  evidence,  but  says  it  was  usual  at  the  gaol  deliveiy  at  New* 
gate,  that  if  a  jury  be  charged  with  several  prisoners,  and  the 
court  find  by  probable  circumstances  that  the  jury  is  partial  to 
one  of  the  prisoners,  the  court  may  discharge  the  jury  of  that 
prisoner,  and  put  him  on  his  trial  by  another  jury;  this  was 
usual  in  other  circuits.  A  lamentable  instance  of  the  abuse  of 
discretion,  and  a  strong  proof  of  the  danger  of  entrusting  this 
power  to  judges,  when  the  great  and  good  Lord  Hale  fell  so  far 
'nto  the  fashion  of  bad  times  as  to  countenance  by  his  authority 
a  practice  so  inconsistent  with  justice  and  humanity,  under- 
mining the  very  foundation  of  trial  by  jury,  the  pride  and 
boast  of  the  English  nation,  the  palladium  of  English  liberty, 
and  the  only  security  and  protection  of  the  subject  against  the 
oppression  of  the  government.  It  was  in  the  reign  of  Oharles 
n.  when  Lord  Hale  composed  his  Histoiy  of  the  Pleas  of  the 
Crown,  and  when,  as  Sergeant  Hawkins  informs  us,  the  rule  of 
Lord  Coke  that  in  a  capital  case  a  jury  sworn  and  charged 
could  not  be  discharged  but  by  consent  of  the  prisoner,  was 
first  broke  in  upon;  but  the  rule,  says  this  vexy  aUe  writer,  not- 
withstanding some  authorities  to  the  contnury  in  that  rdgn,  hath 
been  holden  for  dear  law,  both  in  the  reign  of  James  U.,  and 
since  the  revolution. 

But  Judge  Kent  gives  no  opinion  further  than  on  the  case 
before  him;  he  decides  it  on  the  analogy  between  the  power  of 
the  court  in  civil  oases  and  misdemeanors.  If  the  question,  he 
observes,  in  capital  cases  be  doubtful,  there  is  nothing  to  render 
it  so  in  misdemeanors.  The  People  v.  DenUm  was  before  the 
same  courts  a  few  months  before,  which  was  an  indictment  for 
a  misdemeanor,  and  the  jury  were  discharged  because  they 
could  not  agree;  and  the  couxt  then  drew  a  line  of  distinction 
between  capital  cases  and  misdemeanors.  They  say  the  power 
of  the  court  in  cases  of  misdemeanor,  as  in  civil  cases,  rests  in 
sound  discretion,  and  is  to  be  exercised  with  great  caution. 

We  come  now  to  the  case  of  The  CammonwedUh  v.  Bowden,  9 
Mass.  494.  That  was  a  trial  for  a  robbery,  not  then  a  capital 
offense  in  that  state.  The  court  and  the  counsel  seem  to  recog- 
nize  the  same  distinction  between  criminal  and  capital  cases. 
The  solicitor-general  observes  there  are  many  instanoes  where 
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joriesy  in  eziminal  cases,  not  capitaly  have  been  dischaxged  by 
the  inherent  authority  of  the  court,  sometimes  exercised  from 
the  inevitable  circumstances  of  the  case;  and  the  court  rest  yezy 
much  the  power  of  withdrawing  a  juror,  where  there  was  no 
prospect  of  a  verdict,  on  a  practice  frequently  being  adopted  at 
criminal  trials  in  that  court.  The  last  decision  was  by  the 
supreme  court  of  New  York,  in  Ooodvrin's  case;  and  that,  it 
must  be  admitted,  approaches  very  near  to  the  present  question. 
It  is  true  that  the  crime  alleged  was  that  of  manslaughter,  not 
punishable  with  death,  yet  it  fell  within  the  common  law  prin- 
ciple, that  no  person  can  be  twice  put  in  jeopardy  of  life  or 
limb  for  the  same  offense.  There  existed,  however,  in  that  case 
a  circumstance  which  might  have  afforded  good  ground  to  dis- 
chaxge  the  jury,  the  approach  of  the  hour  beyond  which  the 
power  of  the  court  could  not  be  prolonged,  yet  the  court  did 
not  decide  on  that  ground  alone,  but  on  the  general  authority. 
It  must,  then,  be  considered  as  the  opinion  of  a  court,  than 
which  none  stands  higher  in  the  United  States,  or  whose  de- 
cisions are  more  respected;  yet  I  feel  a  strong  conviction  that 
the  construction  given  to  this  provision  of  the  constitution  of 
the  United  States,  engrafted  into  the  constitutions  of  Delaware, 
Eentuclrf  and  Tennessee,  and  made  an  article  in  the  biU  of 
rights  of  this  state,  is  not  the  true  one;  and  that  the  provision 
that  no  person  can  be  put  twice  in  jeopardy  of  life  or  limb, 
means  something  more  than  that  he  shall  not  be  twice  tried  for 
the  same  offense.  It  is  borrowed  from  the  common  law;  and 
whatever  construction  it  had  received  in  the  courts  of  the  com- 
mon law,  ought  to  be  given  to  it.  It  would  be  idle  and  unmean- 
iug  if  it  merely  intended  to  protect  the  accused  against  a  second 
trial;  for  it  is  a  universal  principle,  not  only  in  every  crime, 
whatever  be  its  grade,  but  in  personal  actions,  and  in  all  ques- 
tions of  civil  rights  that  a  verdict  and  judgment  is  a  bar  to  all 
aubaequent  proceedings  for  the  same  cause,  between  the  same 
parties  or  privies.  To  make  that  which  was  so  plain  and  uni- 
versal a  rule,  a  solemn  article  in  a  constitution;  to  introduce  it 
into  a  bill  of  rights,  declaring  that  to  be  one  of  the  general, 
great  and  essential  principles  of  liberty  and  free  government, 
unalterably  established,  which  was  the  law  in  eveiy,  the  most 
insignificant^  offense,  would  be  without  use  or  meaning,  and 
-would  impute  to  the  framers  of  the  constitution  an  ignorance 
ot  the  law  which  cannot  justly  be  ascribed  to  them.  This  is 
not  the  signification  of  the  words  used  in  their  common  use, 
nor  in  their  grammatical  or  legal  sense;  twice  put  in  jeopardy, 
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and  twice  pat  on  trial,  conyej  to  the  plainest  nndentanding 
different  ideas. 

But  how  ia  it  understood  by  the  law?  What  is  the  l^gal  con- 
straction  ?  Foster,  the  standard  authority  in  the  Kinlocks'  caae, 
87,  gives  his  opinion.  "The  discharge  of  the  jury  was  not  to 
faring  the  prisoners'  liyes  twice  in  jeopardy  (which  is  one  great 
inconyenience  in  discharging  juries  in  capital  cases),  but  merely 
to  give  to  them  one  chance  for  their  Utcs,  which  it  was  appre- 
hended they  had  lost."  But  in  the  present  case,  it  was  not  to 
give  them  one  chance  for  their  lives,  but  obliging  them  to  taVe 
two.  Oue  chance  they  had  run  for  their  lives  by  the  first  jury. 
This  is  the  legal  meaning,  the  judicial  construction  of  the  words 
jeopardy  of  life  or  member;  that  to  discharge  a  jury  in  a  capital 
case  has  one  great  inconvenience,  that  of  bringing  the  prisoner's 
life  twice  in  jeopardy.  Chitty,  in  his  treatise  on  the  Criminal 
Law  (1  Chitty,  C.  L.  63),  adopts  this  as  the  settled  construction: 
*' Besides  these  cases,"  he  observes^  "in  which  juries  may  be 
discharged  from  the  casual  circumstances  of  iUness,  there  are 
some  others  in  which  the  crown,  at  least  by  the  consent  of  the 
prisoner,  is  at  liberty  to  withdraw  a  jury,  in  order  to  indict 
him  again,  or  put  off  his  trial.  Thus  it  is  laid  down,  that  to  let 
him  into  a  ground  of  defense,  which  he  could  not  otherwise 
have  taken,  before  evidence  given,  the  court  may,  by  consent, 
discharge  the  jury.  And  that  circumstance  cannot  bar  any 
subsequent  proceeding;  but  it  does  not  seem,  without  consent, 
the  prosecutor  has  the  right  to  bring  the  prisoner.twice  into 
peril  of  his  life,  though  the  contrary  has  been  formerly  holden." 

"  There  is  a  wide  difference  between  a  verdict  given  and  the 
jeopardy  of  a  verdict.  Hazard,  peril,  danger,  jeopardy  of  a  ver- 
dict cannot  mean  a  verdict  given.  Whenever  the  jury  are 
charged  with  a  prisoner  where  the  offense  is  punishable  by 
death,  and  the  indictment  is  not  defective,  he  is  in  jeopardy  of 
his  life.  His  life  is  in  jeopardy  on  every  question  taken  by  the 
jury  amongst  themselves.  While  they  are  deliberating  whether 
he  shall  live  or  die,  can  it  be  said  that  his  life  is  not  in  jeop- 
ardy? His  chance  of  life  fluctuates  during  their  deliberation; 
but  his  hopes  uf  life  are  increased  by  the  knowledge  that  the 
jury  finds  his  case  one  of  difficulty.  He  had  heard  the  judge 
inform  them,  if  they  doubted,  they  must  acquit.  When  the 
jury  come  in,  and  are  asked  whether  they  are  agreed  on  their 
verdict,  this  is  to  him  an  awful  moment.  When  they  say  they 
have  not  agreed,  and  they  cannot  agree,  he  is  entitled  to  all  the 
benefit  of  their  doubts  and  difficulties,  and  to  say  to  the  court, 
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**  I  have  put  jagwM  on  tzial  for  life  ot  deeih,  on  ihese  twelve 
men;  I  will  not  agree  to  be  again  put  in  jeopardy;  I  will  take 
tida  ohanoe  sooner  than  nndeigo  the  pain  andanzietjof  another 
trial." 

In  England,  we  have  eeen,  the  oonrts  have  not  this  authority. 
In  Pennsyl^rania,  from  its  first  settlement,  it  has  neither  been 
claimed  nor  exercised,  and  yet  no  inoonTenience  has  been  ezper- 
ienoed.  Eren  in  ciTil  oases,  it  was  doubted  whether  the  court 
possessed  the  inherent  power.  The  legislature  Tested  it  in 
them,  and  accommodated  the  oath  or  aflSrmation  of  the  jaxy  to 
this  change.  They  are  now  sworn  or  affirmed  to  giTC  a  true 
Tcrdict  according  to  the  evidence,  unless  dismissed  by  the 
court,  or  the  cause  be  withdrawn  by  the  parties.  How  different 
is  the  course  in  capital  cases?  Before  the  jury  is  sworn  the 
prisoner  is  solemnly  called  and  informed  that  the  good  men 
then  called  are  to  pass  upon  him  for  his  life  or  death;  and  the 
jnxy  are  sworn  or  affinned  well  and  truly  to  tiy,  and  true  deliv- 
erence  make,  between  the  commonwealth  and  the  prisoner, 
whom  they  have  in  charge.  This  affords  the  strongest  evidence 
of  legislative  understanding,  and  of  legislative  intention  to  give 
the  court  the  power  in  civil  cases  by  law,  and  when  it  is  not 
given  in  capital  cases,  it  shows  the  will  of  the  legislature,  that 
it  was  not  proper  to  grant  it.  For  my  own  part,  I  would  regret 
to  see  the  court  vested  with  a  power  which  has  so  often  been 
abused,  and  so  liable  to  abuse.  In  the  language  of  the  consti- 
tution, I  would  desire  that  **  the  trial  by  juxy  shall  be  as  here- 
tofore, and  the  right  thereof  remain  inviolate."  If  the  court 
decide  that  they  possess  this  discretionary  power,  it  requires 
not  the  spirit  of  a  prophet  to  predict  that  there  will  be  few  ver- 
dicts of  death. 

Many  highly  respectable  citisens  entertain  sincere  religious 
acmples  of  the  right  of  man  to  deprive  another  of  life,  whatever 
may  be  his  crime.  These  would,  without  much  reluctance,  enter 
into  the  jury  box,  knowing  they  were  not  to  be  kept  together 
ontil  they  agreed  on  a  verdict,  but  have  only  not  to  agree  to 
that  which  their  consciences  forbid,  and  which  they  believed 
vras  against  the  divine  law.  There  are  others,  not  professing 
religious  scruples,  yet  possessing  a  great  tenderness  in  case  of 
life,  who  would  lay  hold  of  the  expedient  offered  by  the  law,  to 
avoid  the  performance  of  a  duty  so  painful  to  aU.  These  would 
only  have  to  hang  out  for  a  time,  more  or  less,  as  the  court 
pleased,  and  experiment  after  experiment  be  made  on  the  lives 
of  men.    The  law  wisely  forbids  this.    There  would  be  little 
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commnmoation  or  xeaaoning  among  the  jnron;  Blight  attempto 
to  conTinoe  each  other,  and  few  changes  of  opinion  after  thej 
had  retired  to  their  room.  It  has  frequently  oconired  thai 
jurors  have  come  again  and  again  to  the  bar  declaring,  as  here, 
they  had  not,  nor  never  would  agree,  yet  on  the  courts  firmly 
informing  them  that  they  could  not  discharge  them,  have  re- 
tired, and  returned  to  the  bar  with  a  satisfactory  Terdiot.  One 
great  objection  to  this  undefined  necessity,  is  that  the  court 
who  disdiarge  are  the  sole  arbiters  of  its  existence. 

It  is  not  the  subject  of  rerision  by  any  tribunal,  for,  as  was 
observed  in  Olcotta  caae^  *'the  moment  cases  of  necessity  are  ad- 
mitted, that  moment  a  door  is  opened  to  judge  of  necessity  and 
determine  what  combination  of  drcumstances  will  amount  to 
one/'  The  positive,  absolute  and  extreme  cases  forming  the 
exceptions  to  the  general  rule,  the  circumstances  and  casualties 
showing  the  impossibility  of  proceeding  in  the  trial,  are  capable 
of  proof;  but  the  distant,  imaginary  and  possible  contingencies 
that  may  arise,  to  the  health  of  the  jurors  by  keeping  them  to- 
gether, are  matters  of  mere  conjecture.  It  is  said  is  a  juror  to 
be  compelled  by  hunger  to  give  a  verdict  contrary  to  his  judg- 
ment? Such  an  extreme  case  has  never  occurred.  When  an 
extreme  case  does  occur  it  will  be  time  enough  for  the  court  to 
decide  on  it.  This  record  states  no  allegation  of  any  juror  being 
affected  in  his  health,  or  ready  to  perish  by  hunger;  but  the 
jury  was  discharged  solely  on  their  declaration  that  they  could 
not  agree,  and  that  there  was  not  the  least  probability  they  ever 
would.  I  am  of  opinion  therefore,  that  the  court  had  not  au- 
thority to  discharge  the  jury  for  this  reason,  without  and  against 
the  consent  of  the  prisoners,  and  that  this  discharge  amounted 
to  an  acquittal.  I  give  no  opinion  as  to  the  authority  of  the 
court  in  misdemeanors. 

When  I  speak  of  the  abuse  of  this  power  I  am  far,  very  far, 
from  supposing  that  the  court  intended  to  oppress  the  prison- 
ers. They  had  the  general  reasoning  of  judges  distinguished 
for  their  profound  knowledge,  and  the  sanction  of  the  recent 
decisions  of  the  supreme  court  of  New  York,  in  the  cas0  qfOaod^ 
win,  to  support  the  discharge  of  the  jury  in  this  case. 

Prisoners  discharged. 

The  doetrineof  thii  case,  that  the  oourt  oaimot  diaohsrge  the  Juiy  in  a  ci^p- 
itel  case  withcrat  a  vardiotk  except  bcm  aome  ahaolnte  neooHity  iodepoideiit 
of  the  fact  that  they  are  unaUe  to  agree,  is  folly  approved  in  Cf&mmomwealik 
V.  Clue^  3  Bawle,  600,  where  Gihacn,  O.  J.,  deliYering  the  opinion  of  the 
conrt^  lays:    "Happily  the  OcmmoHW&iUk  v.  Oook  coven  the  ground  of  the 
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aignmentliefe*  «nd  on  the  Mitlunity  of  that  omo  we  meui  tonJe  the  preeeot. 
Although  iti  prindplee  may  not  be  in  aooordanoe  with  the  deoifianB  in  our 
■iiter  states,  and  in  the  ooorto  of  the  Union,  it  is,  neyeriheleBS,  as  regards 
Pennsylvania,  the  law  of  the  land*  and  we  sabmit  to  it  without  relnotanoe.  By 
this  remark  I  am  far  from  wishing  to  intimate  a  doubt  of  its  solidity.  Sitting 
at  the  time  in  another  oourt^  I  took  no  part  in  it;  bat  had  it  been  broa^t 
before  the  court  in  bsno  by  reason  of  doubt  or  hesitation  on  the  part  of  the 
eminent  men  by  whom  it  was  dedded,  it  would,  with  the  exception  of  an  in- 
advertent ezpression  of  the  chief  justice  presently  to  be  noticed,  have  received 
from  me  a  hearty  concurrence.  The  confidence  I  put  in  the  soundness  of 
their  judgment  is  unshaken  by  anything  discoverable  in  the  deoisioiis  that 
have  since  been  made.'*  The  " uiadverient  expression'*  to  which  reference  is 
here  made  is  that  part  of  the  opinion  of  Tilghman,  C.  J.,  in  which  he  inti- 
mates that  the  jury  are  to  be  kept  without  food  until  they  agree. 

Upon  the  point  that  where  several  persons  are  indicted  for  the  same  crime, 
if  the  affionse  is  in  its  nature  one  that  may  be  committed  either  by  one  or 
more,  the  jury  may  find  a  several  verdict^  according  to  the  fact^  convioting 
■ome  and  acquitting  others,  see  Fraffirtt  on  Jury  Trial,  sec  483^  and  as  to  tha 
doctrine  that  in  capital  oases  the  jury  cannot  be  disdhaiged  before  verdiol 
without  the  consent  of  the  prisoner^  except  from  absolute  necessity,  see 
PkoffiM  on  Jury  TkJa]»  sees.  484|  486  el  sag.,  whare  the  laiw  on  tiiis  subject  ia 
Mty 
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•nflDB  10  ICiiHTiiN  SsDTTonoN.—If  adanghterliTingwtthlMrlitiMraBd 
in  Ut  wrvioe^  thoa^  above  the  age  ol  twrnty^aob^  be  eedneed,  oaee  per 
fnod  MrwUimm  omMI  will  lie  in  favor  ol  the  father,  and  any  aUi^taorr- 
ioe  will  be  aaffident  to  raise  the  inference  that  ahe  waa  hia  aervanl 
Bat  if  the  ia  not  in  hia  aotnal  Mrnoe  when  the  injniy  ia  done^  the  aetm 
eannot  be  Boafcained. 

Imoi— F6bk  or  AonoH.—Where  a  man  ill^gnlly  enten  the  hooae  of  aaotiiflr 
and  debaoofaee  hia  danghter,  the  father  may  have  an  aotaon  of  treapaw  q, 
e.  /.,  and  lay  the  Iom  of  MrTioea  aa  oooMqnential,  or  he  may  at  hn  elec- 
tion faring  oameperquodf  etc.;  fant  for  merely  debanohing  a  man'a  daagh- 
ter,  nnaooompanied  by  an  nnanthoriaed  entiy  into  the  father'a  pcmniiww 
the  aotion  ia  oace,  and  the  lo«  of  MTTioe  ia  tiie  giit  of  the  aofekm. 

AsFBAL.  The  respondent,  Walmsley,  brought  an  action  on 
the  case  against  Meroer  for  the  seduction  of  plaintiffs  daughter. 
The  complaint  alleged  loss  of  service  and  expense  incurred  dur^ 
ing  the  lying-in.  It  appeared  in  support  of  the  issue  on  the 
plaintiffs  part,  that  the  daughter,  Margaret,  was  sent  by  her 
father  to  the  defendant's  house  to  Utc;  that  she  had  been  there 
more  than  a  year  before  defendant  made  any  improper  advances; 
that  defendant  had  connection  with  her  but  once;  that  she  con* 
tinned  to  live  in  defendant's  house  until  five  months  after  she 
became  pregnant;  that  defendant  sent  her  to  a  lira.  Williams, 
where  she  was  delivered  of  a  child;  that  her  brother  came  to 
see  her,  but  she  did  not  know  whether  her  father  had  been  at 
any  expense  on  account  of  her  sickness;  that  when  she  went  to 
live  at  defendant's  she  did  not  expect  to  receiTe  any  compensa- 
tion for  services  rendered;  that  defendant  gave  her  money  from 
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time  to  Hme,  aa  a  reeognition  of  her  Berrioee,  as  the  daughter 
thought;  that  she  always  oonoeiTed  herself  at  liberty  to  leave 
defendant's  family  whenever  she  should  choose  to  do  so,  and 
frequently  went  to  her  father's  on  a  visit  and  to  help  them  when 
they  had  a  gress  of  work,  and  once  went  to  nurse  her  step- 
mother, who  was  ill;  that  she  had  lived  at  other  places  prior  to 
going  to  the  defendant's,  and  that  at  the  time  of  the  seduction 
she  was  more  than  twenty-one  years  of  age.  At  the  conclusion 
of  the  evidence  introduced  by  the  plaintiff,  defendant  prayed 
an  instruction  to  the  jury  that  it  was  sufficient  to  entitle  the 
plaintiff  to  recover.  Instruction  refused,  and  verdict  and  judg- 
ment for  the  plaintiff  for  six  thousand  dollars  and  costs. 


Oah  and  Ooaden,  for  the  appellant. 
Chambera  and  Oarmiohael,  contra, 

Bj  Oourt,  BuoHAXAH,  J.  The  objection  that  an  action  on  the 
case  will  not  lie  by  a  father,  for  debauching  and  getting  his 
daughter  with  child,  per  qmd  wrvUmm  amisU^  cannot  be  main- 
tained either  on  principle  or  authority.  Where  a  man  illegally 
enters  the  house  of  another  and  debauches  his  daughter,  the 
fiither  may  have  an  action  of  trespass  quare  clavaum  fregU^  and 
lay  the  debauching  of  his  daughter  and  loss  of  her  services  as 
consequentifd;  or  he  may  at  his  election  bring  an  action  on  the 
case  for  debauching  his  daughter  per  quod  aermtium  amimi;  but 
for  merely  debauching  a  man's  daughter,  unaccompanied  l^  an 
unauthorized  entcy  into  the  father's  premises,  the  action  is  case, 
and  the  loss  of  service  is  the  gist  of  the  action. 

The  only  question,  therefore,  in  the  case  before  us  is,  whether 
the  evidence  exhibited  in  the  bill  of  exceptions  is  such  as  to 
enable  the  plaintiff  to  recover,. and  we  clearly  think  that  it  is. 
not.  Margaret  Walmsley,  the  daughter,  the  only  witness  ex-^. 
amined  at  the  trial  was  produced  by  the  father  himself »  and 
from  his  own  showing  it  appears  that  she  was  upward  of  twenty<^ 
one  years  of  age,  was  not  his  servant  de  faolo,  and  did  not  live 
with  him  at  the  time  she  was  debauched;  but  that  she  was  liv- 
ing at  the  house  of  the  defendant,  where  she  had  lived,  more: 
than  a  year,  doing  different  descriptions  of  work,  and  attending; 
tp  the  affairs  of  the  family  generally. 

A  father  may  maintain  an  action  for  debauching  his  daughter 
when  under  age,  per  quod  BerviHum  amisU^  whether  she  was. 
living  with  him  at  the  time  the  offense  was  committed  or  not;, 
for  from  the  legal  control  he  had  over  her  services,  the  law  im- 
plies the  relation  of  master  and  servant,  unless  in  the  case  of 
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her  not  living  with  him,  he  had  l^  some  act  of  his  own,  de- 
stroyed that  relation.  She  is  his  servant  de  jure,  and  bjr  de- 
bauching her,  an  act  is  done  that  depriyes  him  of  services  which 
he  might  have  exacted.  In  the  case  of  Dean  v.  Peel,  reported 
in  5  East,  47,  it  was  held  that  the  daughter  being  in  the  service 
of  another,  and  having  no  animus  revertendi,  the  relation  of 
master  and  servant  had  ceased  to  exist,  and  that  therefore  the 
father  could  not  maintain  the  action.  But  it  is  much  ques- 
tioned whether  merely  by  her  volition  a  daughter  under  the 
age  of  twenty-one  years  can  so  divest  her  father  of  his  power  to 
reclaim  her  services  as  to  affect  his  right  of  action.  But  when 
a  daughter  is  over  the  age  of  twenty-one,  and  not  in  the  actual 
service  of  her  father  when  the  injury  is  done,  he  cannot  sustain 
the  action.  And  so  are  all  the  authorities,  except  the  case  of 
Johnson  V.  McAdam,  cited  in  the  case  of  Dean  v.  Peel.  In  that 
case  the  daughter  was  under  the  age  of  twenly-one  when  she 
left  her  &ther*s  house,  but  attained  that  age  adiort  time  befors 
she  was  seduced;  and  the  judge  before  whom  the  cause  iras 
tried,  considering  it  a  middle  case,  saved  the  point;  there  was 
no  new  trial  moved  for,  and  the  question  was  never  afterwards 
decided.  But  it  appeared  in  summing  up  the  evidence  to  the 
jury  that  the  judge  went  on  the  ground  that,  from  the  oiioum- 
stancee  of  the  case  she  might  be  considered  as  continuing  to  be 
a  part  of  her  father's  fiunily.  If  a  daughter  be  living  with  her 
father,  and  in  his  service,  though  over  the  age  of  twenty-one, 
the  action  may  be  sustained,  and  any  slight  service  vrill  be  suf- 
ficient to  raise  the  inference  of  fact  that  she  was  his  servant;  as 
in  the  case  of  Bennei  v.  AlcM,  2  T.  B.  166,  where  the  daughter 
was  thirty  years  old.  But  where  the  daughter  was  above  the 
age  of  twenty-one,  and  in  the  service  of  another  at  the  time  of 
the  injury,  the  action  cannot  be  maintained  by  the  father. 

In  tiiis  case  it  is  contended,  that  the  daughter  was  not  the 
servant  of  the  defendant,  there  being  no  contract  for  wages; 
but  let  it  be  remembered  that  he  frequently  gave  her  money,  in 
consideration  of  the  services  she  rendered  in  his  house  of  a 
menial  nature,  and  authorised  her  to  call  for  money  whenever 
she  wanted  it,  and  that  she  was  living  with  him  at  the  time;  and 
it  is  enough  to  defeat  the  action,  that  she  was  not  living  with 
her  father  but  with  another.  It  is  only  where  a  daughter  being 
above  twenty-one,  was  living  with  her  father,  that  a  slight  act 
of  service  is  held  to  be  evidence  of  her  being  in  fact  his  servant; 
and  it  is  not  likely  the  case  of  an  infant  daughter,  living  out 
of  her  father's  family,  where  the  law  implies  the  relation  of 
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master  and  aerrant  for  eo  instanti,  that  the  daughter  reaches  the 
age  of  twenty-one,  the  relation  of  master  and  servant  de  jure 
erases  to  exist,  and  the  law  will  not  imply  it.  It*  most  be  shown 
that  she  was  her  father's  servant  de  /ado  at  the  time,  etc., 
which  cannot  be  when  living  in  the  family  of  another,  as  in 
this  case. 

It  has  been  urged  in  argument*  that  whether  Margaret 
Walmsley  was  the  servant  of  her  father  or  not,  at  the  time  she 
was  seduced,  was  a  fact  proper  to  be  found  by  the  jury,  and 
not  within  the  province  of  the  court  to  decide;  and  on  that 
ground  the  refusal  of  the  court  to  direct  the  jury,  that  the 
evidence  produced  by  the  plaintiff  was  not  sufficient  to  support 
the  issue  on  his  part  is  defended.  But  the  principle,  that  the 
jury  is  the  proper  tribunal  to  judge  of  the  facts  in  the  cause 
that  is  tried  before  them,  is  not  applicable  to  this  case,  and 
cannot  be  brought  in  aid  of  the  argument.  Here  the  evidence 
was  all  on  the  side  of  the  plaintiff,  and  the  facts  on  which  he 
rested  his  case  appear  in  the  bill  of  exceptions.  These  facts 
show  that  his  daughter,  who  was  more  than  twenty-one  years 
old,  was  not  in  his  fiunily,  but  living  in  the  house  of  the  defend- 
ant at  the  time  she  was  debauched.  From  his  own  showing, 
therefore,  it  is  proved,  that  she  was  not  in  his  service  at  the 
time  of  the  injury  complained  of,  and  the  jury  could  not  be  left 
to  infer  that  die  was,  in  direct  opposition  to  the  only  proof  in 
the  cause,  and  that  proof  too  produced  by  himself;  there  was 
nothing  to  be  found  by  the  jury.  The  bill  of  exceptions  ex- 
hibits the  plaintiff*s  case;  his  supposed  cause  of  action;  and  the 
question  was  not  a  question  of  fact,  whether  she  was  in  the 
service  of  her  &ther  or  not,  but  whether,  not  being  in  his  serv- 
ice and  above  the  age  of  twenty-one,  the  action  could  be 
maintained,  which  was  a  sheer  question  of  law  for  the  court  to 
decide,  and  the  law  being  dear  that  it  could  not,  the  court 
ought  so  to  have  directed  the  jury. 

Jomaov,  J.,  delivered  a  concurring  opinion. 

Judgment  reversed. 

In  the  nolo  to  Coon  T.  if  of €«;  4  An.  Deo.  480^  anesamiaiAionof  therij^ 
of  aotiiffB  for  nMJnotJop  hM  boon  nuidou 

At  to  the  prindpel  oaoe,  Milkr,  J.,  deliverisgthe  opbuoii  of  the  court,  la 
Oremwood  t.  Qrtemoood,  28  Md.  969,  382,  states:  ''In  KtUer  y.  DtrnMy,  5 
Md.  211,  decided  in  1863,  the  action  [for  the  eedQction  of  the  djanJiiter]  was 
bcooj^t  by  the  mother;  but  it  was  admitted  that  the  law,  in  case  of  a  lather 
bringing  the  action,  was  correctly  stated  in  Mtrter  v.  If aliM%,  which  was 
eitsd  by  the  ooort  with  appiobation  as  settling  the  law  in  this  zespeot;  the 
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oonit  sayia^  that  in  that  oaae  the  right  of  the  fatlier  to  "**»«*•««  the  actioD 
was  folly  reoogniaed  whether  the  dan^ter  be  above  twentj-one  yeen  ol  age 
or  not^  provided,  if  the  be  over  twenty-one,  she  be  at  the  time  in  the  eervioe 
of  the  father;  bnt '  during  her  minority  the  father  is  entitled  to  oonmisnd  her 
servioea,  and  the  law,  therefore,  establishes  between  father  and  child  eon* 
stniotively  the  relation  of  master  and  servant.'  After  sooh  aimonnoement  of 
the  law  by  our  predeoessors,  we  shonld  hesitate  long  before  drading  difhr- 
ently,  even  if  we  were  of  opinion  that  it  had  not  been  ooneotly  stated.  Bat 
we  are  folly  satisfied  of  its  ooReotnesas." 


Purl  v.  Duyall. 

[5  Bjoaa  k  Josaeov,  fli.] 

fiaiB  BT  OuTOOoro  Shbbiif.  —Where  a  sheriff  seises  lamieiiy  under  a  JL 
/at,  and  retoms  it  nnsold  for  want  of  buyers,  and  then  goes  ont  ol  offioe, 
the  vmdiUoni  eaqpamu  most,  nevertheless^  be  issoed  to  him  and  not  to  his 
Sttooessor;  if  issoed  to  the  snooessor,  aU  his  sets  tbereonder  will  be 
void. 

AbTHOBiTT  lOB  lasuiKO  EzBODTioN  PusumD.— The  anthority  of  the  oonrt 
for  the  isBoanoe  of  an  ezeoation,  will  be  presamed  in  those  cases  only 
where  the  ezeoation  is  warranted  by  the  principles  of  law. 

Appeal.  Purl,  the  appellant,  brought  an  action  of  ejectment 
against  Duvall.  General  issue  pleaded.  The  plaintiff  gave  in 
evidence  a  grant  of  land  called  Magruder's  Plains  Enlarged,  to 
J.  B.  Magruder  on  the  tenth  November,  1796,  for  nine  hundred 
and  two  acres,  being  a  resurvey  on  Magruder's  Plains,  to  J.  Ma- 
gruder, in  October,  1766,  for  eight  hundred  and  fiflj-seven 
acres.  Plaintiff  then  produced  a  deed  to  his  lessor  from  J.  M. 
Magruder  for  the  lands  in  question,  part  of  Magruder's  Plains 
Enlarged,  dated  fourth  June,  1810.  To  show  title  in  himself, 
defendant  gave  in  evidence  a  judgment  against  plaintiff's  lessor 
in  favor  of  J.  B.  Magruder,  obtained  in  December,  1802,  and 
two  ca.  sa.  issued  thereon  in  1806  and  1807,  which  were  returned 
cepi  and  entered  not  called  by  consent,  and  also  s^  fieri  fadoi 
issued  to  the  sheriff,  N.  Maddoz,  in  December,  1807,  returnable 
in  April,  1808.  This  writ  was  levied  on  part  of  **  Magruder's 
Plains,"  and  returned  unsold  for  want  of  buyers.  A  return  to 
a  writ  of  tendiiioni  exponas^  issued  in  1811,  of  the  same  property, 
was  made  ''  not  sold  for  want  of  buyers,"  and  in  1812  a  second 
writ  of  vendiHoni  exponas  issued  to  the  then  sheriff,  John  Dar- 
nail,  by  whom  the  land  was  sold  to  the  defendant.  Plaintiff 
prayed  an  instruction  to  the  jury  that  Damall's  deed  could 
convey  no  title  to  the  defendant.  This  instruction  was  xefnaed, 
sod  the  jury  directed  to  find  for  the  defendant. 

Verdict  and  judgment  for  the  defendant.   •       - 
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Magruder,  for  the  appellant. 
Stephen,  conlna. 

By  Court,  Dobsit,  J.  In  the  argument  of  tbie  oanae  it  was 
mged  by  the  appellant's  ooonael,  that  the  sale  made  l^*  Damall, 
the  then  aheriff  of  Prince  George's  county,  under  the  venditioni 
exponas  issued  on  the  twenty-third  of  June,  1812,  and  the 
deed  executed  by  him  to  the  defendant,  who  was  the  purchaser, 
did  not  divest  the  title  of  the  lessor  of  the  plaintiff  to  the  lands 
in  question.  And  in  support  of  this  position,  the  following 
points  were  made:  1.  That  the  return  of  the  sheriff  on  Oxe  fieri 
/aoias,  stating  that  he  had  laid  it  on  part  of  a  tract  of  land 
called  Magruder's  Plains,  containing  eighty-one  acres,  was 
defectiTe,  as  being  too  general,  and  not  giving  a  description  of 
the  proi>erty  sufficiently  certain;  2.  Because  the  lessor  of  the 
plaintiff,  at  the  time  the  fieri  faoiaa  was  laid,  had  only  an  equit- 
able interest  in  the  land;  and,  3.  Because  Damall  had  no 
power  to  sell  the  premises  under  the  writ  of  venditioni  exponas^ 

The  court  do  not  deem  it  necessaiy  to  give  any  opinion  on  the 
first  and  second  points,  because  they  are  of  opinion  that  Damall 
had  no  authority  to  execute  the  writ  of  vendiHoni  exponas.  The 
authorities  clearly  establish  the  position  that  if  a  sheriff,  upon 
Bfieri/acias,  seize  goods,  and  return  that  they  remain  on  hand 
pro  defedti  emptorum,  and  he  be  removed,  yet  he  and  not  the 
new  sheriff  is  to  proceed  in  the  execution;  for  an  execution 
being  an  entire  thing,  he  who  begins  it  must  end  it.  Dalton's 
Sheriff,  19;  Clerk  v.  Wiikere,  1  Salk.  823;  6  Bac.  Ab.  tit.  Sheriff 
(1),  161. 

The  appellee's  counsel  does  not  controvert  the  correctness  of 
this  principle,  but  has  argued  that  the  vendUioni  exponas  was 
the  mandate  of  the  court  in  the  nature  of  an  interlocutory  order, 
and  therefore,  if  erroneous,  voidable  and  not  void;  and  that 
being  voidable,  the  lessor  of  the  plaintiff  on  the  return  of  the 
process  ought  to  have  moved  the  court  to  set  it  aside;  and 
having  failed  to  do  this,  he  is  precluded  from  taking  any  advan- 
tage of  its  irregularily  in  a  collateral  way.  In  answer  to  this 
objection  it  is  sufficient  to  say  that  no  express  order  appears  on 
the  record  that  the  clerk  should  issue  such  a  writ  as  has  been 
issued;  and  if  writs  of  execution  are  supposed  to  be  issued 
mider  an  implied  authority  from  the  court,  such  authority  can 
only  be  implied  in  those  cases  where  the  execution  is  warranted 
by  the  principles  of  law.  As  the  writ,  therefore,  was  directed 
to  Damall  instead  of  Maddox,  it  was  void,  and  evexything  done . 
mider  it  must  be  considered  as  a  nullity. 
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It  has  boen  pressed  upon  the  consideration  of  the  oonrt  that 
the  seooriiy  of  purchasers  at  Bheriffs'  sales  would  be  greatlj 
impaired  if  their  Talidity  could  be  inquired  into  at  any  distance 
of  time.  Thid  objection  might  apply  with  great  force  in  some 
cases,  but  it  cannot  serre  the  defendant  in  this  cause,  because 
the  defect  which  vitiates  his  purchase  is  apparent  on  the  record 
under  which  he  makes  title.  It  may  be  his  misfortune  that  he 
has  mistaken  the  kw  by  supposing  that  Damall  had  authoriiy 
to  sell,  but  he  is  estopped  from  setting  up  his  ignorance  of  the 
law  as  the  foundation  of  his  title. 

The  court  therefore  are  of  opinion  that  the  judgment  of  the 
county  court  is  erroneous. 

Judgment  rerersed  and  procedendo  awarded* 


See  AUm  ▼.  TrkMe,  7  Am.  Dea  726,  and  oaaes  died  in  noto  tiMntob  •■ 
to  the  oompletion  of  a  nls  hj  a  ■heriff  after  the  term  of  offioe  has  txpknA, 


Batturs  V.  Sellers. 

{S  HAme  k  Jonmi.  UT.] 

Bnii  ov  Faboils  Suihozbit  MnioRAimirx.— When^  on  a  nle  bj 

■ion-merdhanta  of  gooda  of  their  prinoipal,  a  lull  of  paroela  ia  made  ost 
and  deli  yered  to  the  pnrohaaera,  atating  them  to  be  aaoh,  the  aooeptaaoe 
of  anoh  bill  ii  a  anffident  reoognition  by  the  parofaaaer  of  the  oommii* 
aion-merohanta^  authority  to  aign  lua  name,  and  the  bill  itMlf  ia  a 
aofficient  memorandnm  of  the  oontraot  to  take  the  oanae  oat  of  tiw 
statate  of  franda. 

ApnuL.  It  appeared  thai  the  appellant,  Batturs,  the  plaint- 
iff below,  l^  his  agents,  Appleton  &  Poor,  sold  a  bale  of  broad- 
cloths to  the  defendants,  gave  them  a  pattern-card  containing  a 
sample  cut  from  one  of  the  pieces  in  the  bale,  and  made  out 
and  deliyered  to  them  a  bill  of  parcels.  The  cloths  were  in 
Philadelphia,  and  were  to  be  deUvered  when  they  axriyed,  and 
defendants  were  to  give  their  note  therefor,  payable  in  sereniy- 
five  days.  On  the  arriyal  of  the  goods,  the  defendants  were 
called  upon  for  their  note.  But  in  their  letters  to  the  plaintiiPs 
agents,  they  said  that  the  cloths  were  not  of  so  good  a  quality 
as  they  were  sold  for,  refused  to  accept  the  same,  or  to  give 
their  note,  and  returned  the  pattern-card  and  bill  of  parcels, 
neither  of  which,  however,  was  reoeiyed  by  the  plaintiff  or  his 
agents.  The  cloths  were  then  sold  at  public  auction  l^  the 
plaintiff,  notice  of  such  sale  haying  been  given  to  the  defend- 
ants.   This  action  was  to  recoyer  the  difference  between  the 
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amoimt  agreed  to  be  paid  by  tbe  defendants  and  the  sum  real- 
ised at  the  auction  sale.  The  court  directed  the  jury  that  the 
plaintiff  was  not  entitled  to  reooTcr.  Verdict  and  judgment  for 
the  defendant. 

WtUiama,  for  the  appellant.  The  resale  was  not  a  rescission  of 
the  contract:  Sanda  ▼.  Taylor^  6  Johns.  895  [4  Am.  Dec.  874]; 
Cclvin  Y.  WiUiams,  8  Har.  &  J.  88  [5  Am.  Dec.  417] ;  Mertens  y. 
Adcock,  4  Esp.  251.  This  was  an  executory  contract^  and  there- 
fore not  within  the  statute  of  frauds :  Clayton  ▼.  Andrews,  4  Burr. 
2101;  1  Com.  on  Oont.  92.  Connecting  the  bill  of  parcels  with 
the  correspondence  between  the  parties,  there  was  a  sufficient 
memorandum  in  writing  to  take  the  case  out  of  the  statute: 
Evjoher  v.  Oommeyer,  1  Esp.  105;  Saunderson  y.  Jackson,  2  Bos. 
tt  P.  238,  and  note;  Champion  y.  Flummer,  4  Id.  252;  Cole  y. 
IVecoihick,  9  Yes.  249;  Fbtde  y.  Freeman,  Id.  851;  Efferton  y. 
MaUhews,  6  East,  808,  note;  Bnmerson  y.  HeeKs,  2  Taun.  47. 

Winder,  contra,  cited  Bondeau  y.  WyaU,  2  H.  Bl.  68;  1  Com. 
on  Con.  98;  Bailey  y.  Ogden,  8  Johns.  899  [8  Am.  Dec.  609]; 
Kewland  on  Con.  171, 172,  178. 

By  Court,  Buohanav,  J.  The  question  presented  for  the 
consideration  of  the  court  is  whether  there  is  a  sufficient  memo- 
randum in  writing,  within  the  meaning  of  the  statute  of  frauds, 
to  bind  the  defendants;  which  depends  on  principles  goyem* 
ing  analogous  cases,  and  that  has  been  too  long  settted  now  to 
be  shaken.  Eyer  since  the  case  of  Simon  y.  MoHvos,  8  Burr. 
1291,  the  writing  down  the  name,  by  the  auctioneer,  of  the  pur- 
chaser of  goods  sold  at  auction  had  been  deemed  a  sufficient 
gratification  of  the  statute,  the  auctioneer  being  considered  as 
the  agent  of  both  parties. 

And  why  is  he  the  agent  of  both  parties  ?  He  is  clearly  the 
agent  of  the  seller  of  the  goods,  but  that  does  not  constitute 
him  the  agent  of  the  buyer,  nor  is  he  to  be  taken  as  such  on  the 
ground  of  his  being  a  commissioned  or  public  officer.  The 
true  reason  is,  that  the  course  of,  and  manner  of  proceeding  at 
sales  l^  auction  being  for  the  auctioneer  to  set  down  the  name 
of  the  highest  bidder  as  the  purchaser,  together  with  the  price 
bid,  opposite  to  the  articles  sold,  which  is  uniyersally  known  to 
be  the  practice.  The  bidder,  by  his  bid,  giyes  authority  to  the 
auctioneer  to  write  down  his  name,  and  thus,  as  to  that  indi« 
yidual  transaction,  constitutes  him  his  agent.  If  that  be  the 
true  reason,  and  it  is  belieyed  to  be  the  only  one,  why  an  auo- 
tioneer  is  held  to  be  the  agent  of  both  parties,  the  same  princi« 


494  Baxtdbs  v.  Skluebs.  [Maryland, 


pie  applies  with  equal,  if  not  with  greater  fozoe  to  tte 
under  consideration. 

Appleton  &  Poor,  as  the  agents,  and  on  behalf  of  the  plaint- 
ilF,  sold  a  bale  of  broadcloth  to  the  defendants,  and  at  the  same 
time  made  out  and  deliTered  to  them  a  bill  of  parcels,  which  is 
headed  with  the  names  of  the  purchasers  and  seller  as  such, 
and  the  quantify,  description  and  price  of  the  doth,  with  the 
terms  of  sale,  are  explicitly  set  out.  After  haying  entered  into 
a  contract  for  the  purchase  of  the  cloths,  the  stimding  by  and 
seeing  their  names  written  on  the  bill  of  parcels,  was  a  tacit 
permission  by  the  def  endante  to  Appleton  &  Poor  to  write  their 
names;  and  the  receiying  it  from  them  after  their  names  were 
so  written  was  a  recognition  of  their  authority  and  an  affirmance 
of  their  act  as  agento.  In  the  case  of  a  sale  at  auction  the  pur- 
chaser does  no  more  than  bid,  eyeiything  further  is  the  work  of 
the  auctioneer. 

In  this  case  the  defendante  did  much  more;  they  first  made  a 
contract  of  purchase,  then  stood  by  and  saw  the  bill  of  parcels 
made  out  in  their  names  as  purchasers,  and  lastly,  accepted  it 
from  Appleton  &  Poor,  and  took  it  home  with  them,  which  ia 
surely  equivalent  to  all  that  is  done  at  an  auctioneer's  sale. 
What  is  asserted  in  the  presence  of  a  party  to  a  suit,  and  not 
oontradicted  by  him,  is  receiYcd  as  eridence  against  him,  on 
the  ground  that  his  silence  is  an  implied  admission  of  the 
truth  of  what  was  said.  And  on  the  same  principle  tbe 
acquiescence  of  the  defendante  in  the  writing  of  their  names 
l^  Appleton  &  Poor  in  their  presence,  with  the  acceptance  of 
the  bill  of  parcels,  is  an  implied  acknowledgment  of  the  an- 
ihority  of  Appleton  &  Poor,  as  their  agento,  to  do  so,  and  ii 
equivalent  to  their  having  expressly  directed  Appleton  &  Poor 
to  make  out  a  bill  of  parcels  in  their  names,  which,  it  must  be 
admitted,  would  have  made  them  their  agente  for  that  purpoes. 

If,  therefore,  it  is  conceded,  and  it  is  now  too  late  to  be 
denied,  that  the  name  of  a  party  need  not  be  at  the  bottom  of 
the  instrument,  but  that  it  is  enough  if  it  is  written  in  any  part 
of  it,  there  is  in  this  case  a  sufficient  signing  by  the  defendants 
to  gratify  the  stetute. 

We  put  the  pattern  card  out  of  the  case;  it  was  given  to  the 
defendant  before  the  sale  only  to  enable  them  to  judge  of  the 
quality  of  the  respective  pieces  of  doth.  The  samples  it  eon- 
tained  were  not  to  be  taken  into  the  estimate,  either  of  the 
quantity  or  price  of  the  cloths,  and  were  neither  delivered  as 
pazcds  of  the  thing  sold,  nor  intended  as  a  symbolical  deliveiy. 
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The  bill  of  parcels  is  not  to  be  oonrndered  as  the  contract  itself; 
but  in  the  Tiew  which  has  been  taken  of  the  subject  is  a  suffi- 
cient memorandum  in  writing  of  the  contract^  within  the  mean- 
ing of  the  statute  of  fraud%  to  bind  the  defendants.  Not  on 
the  principle  that  a  commission  merchant,  as  such,  is  to  be 
eonsidered  as  the  agent  of  both  parties,  but  only  under  the 
the  particular  circumstances  of  this  case. 

The  statute  of  frauds,  therefore,  being  gratified,  the  sale  l^ 
Appleton  &  Poor,  as  the  agents,  and  on  behalf  of  the  plaintiff, 
must  be  considered  as  a  sale  by  him;  and  the  circumstance  that 
the  bill  of  parcels  was  made  out  in  their  names  is  no  objection 
io  his  recovery. 

Judgment  rereraed,  and  jmoosdeiufo  awarded. 


Hagebstown  Turnpks  Road  Go.  v.  Obesgxb. 

CcuriKAcn  wini  CoBsaaixioiiB.— Len  itriotneM  if  obMrved  in  oomtiaoti 
with  eofpogatioM  than  in  aotioiui  by  or  agunst  them;  and  in  oontnusta  h 
ia  aoffioiflnt  that  the  name  be  ao  given  aa  to  diatmgaiih  it  from  other 
oofpofstiooa* 

Tun  Aim  Plaob  iob  SuBSGEiraoir.— Where  notice  ia  directed  to  be  given 
of  the  time  and  place  for  receiving  sabaoriptiona  for  atook,  the  object  ia 
to  prevent  a  monopoly  of  the  atook,  and  one  who  has  sabacribed  cannot 
object  to  the  want  d  anoh  notice. 

FbnuKFTXoir  nr  Favok  or  CoBPOBAnoir.— Where  a  corporaticn  has  gone 
into  operation,  and  ri^^ta  have  been  acqured  nnder  it»  every  preasmp- 
ticn  ahonld  be  made  in  favor  d  the  legality  of  ita 


AmsAL  from  a  verdict  and  judgment  against  the  appeUanta 
in  an  action  of  amiunpmi  brought  bj  them.  The  opinion  states 
the 


limey,  for  the  appellants. 

Pignutng  conlni. 

By  CJourt^  Easu,  J.  This  is  aa  action  of  attwnp&U  for  money 
liad  and  received,  founded  on  the  act  of  1818,  ch.  188.  It  is 
brought  l^  the  turnpike  company  against  a  delinquent  stock- 
holder, to  enforce  the  payment  of  money  subscribed  by  him  for 
•hares  of  stock  in  the  books  opened  by  the  commissionen  at 
ICebhanicstown.  Besides  the  several  acts  of  assembly  on  this 
subject,  the  plaintiff  read  in  evidence  to  support  their  case,  the 
-original  subscription -book  opened  at  Mechanicstown,  and 
proved  the  handwriting  therein  of  the  defendant,  who  suV 
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scribed  for  twenty-fiye  shares.  The  book  thus  produced  did 
not  ezaofly  conform  to  the  formula  prescribed  l^  the  act  of  as- 
sembly. The  form  according  to  the  act  is:  "  We,  whose  names 
are  hereunto  subscribed,  do  promise  to  pay  to  the  president, 
managers,  and  company  of  the  Hagerstown  Turnpike  Boad 

Oompany,  the  sum  of dollars  for  every  share  of  stock  in 

the  said  company  set  opposite  to  our  respective  names."  And 
the  form  inserted  by  the  commissioners  in  the  book  was:  *'  We, 
whose  names  are  hereunto  subscribed,  do  promise  to  pay  to  the 
managers  and  company  of  the  Hagerstown  Turnpike  Boad  Com- 
pany," etc.,  omitting  the  word  **  president."  On  this  omission 
and  the  plaintiff's  neglect  to  produce  testimony  of  the  notice 
published  by  the  commissioners  previous  to  opening  the  books, 
the  defendant  rested  his  defense  in  the  action,  and  the  court 
below  sustained  both  of  the  objections,  being  of  opinion  that 
the  omission  and  neglect  were  f^tal  to  the  plaintiff's  suiL 

A  distinction  is  to  be  found  in  all  the  authorities  between 
actions  by  corporations  and  contracts,  leases,  bonds  and  grants, 
made  by  or  to  them.  In  regard  to  the  first,  great  strictness  is 
observed,  whereas  much  indulgence  is  shown  to  support  the 
latter;  and  the  reason  assigned  is,  that  in  actions,  the  conse- 
quences of  a  misnomer  are  easily  repaired,  while  a  mistake  in 
the  name  in  grants,  etc.,  would  be  fatal,  and  the  benefit  of  them 
would  be  wholly  lost.  With  this  distinction  in  view,  the  court 
think  that  this  rule  may  be  laid  down  as  to  mistakes  made  in 
the  name  of  corporations,  that  if  there  is  enough  said  in  their 
contracts,  leases,  bonds  and  grants,  to  show  that  there  is  such 
a  body  politic,  and  to  distinguish  it  from  others,  the  corporation 
is  well  named.  In  the  case  before  us,  the  word  "  president" 
is  alone  omitted  in  the  formula,  and  the  court  is  of  opinion, 
enough  is  in  the  other  expressions  to  describe  the  corporation 
intended  and  to  effectuate  the  contract.  And  we  are  the  more 
inclined  to  this  opinion  in  this  case,  because  the  contract  here 
was  not  made  by  the  turnpike  company  itself,  or  by  its  agents, 
but  was  made  by  anticipation  before  the  company  had  any 
legal  existence,  and  hj  commissioners  wholly  independent  of 
and  uncontrolled  by  them.  On  this  point,  then,  we  must  differ 
in  opinion  with  the  court  below. 

And  on  the  other  point  in  the  first  bill  of  exceptions  we  can 
by  no  means  agree  with  them.  It  was  not  necessary  to  main- 
tain the  suit,  to  prove  that  the  commissioners  at  Hedhanicstowa 
proceeded  regularly  as  to  notice  previous  to  their  opening  the 
books.      This    precaution  is   directed  l^  law  to  prevent  a 
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monopoly  of  the  stock  by  a  few,  and  it  does  not  lay  with  one  of 
the  monopolizers,  if  this  were  the  faot,  to  take  advantage  of  a 
neglect  that  operated  in  his  favor.  Whoever  may  be  prejudiced 
by  such  an  oversight  in  the  commissioners,  it  is  not  the  man 
who  is  present  at  the  opening  of  the  books,  and  takes  a  portion 
uf  the  stock  by  signing  his  name. 

After  so  mach  has  been  said  with  regard  to  the  proof  of  no- 
tice, little  is  necessaiy  to  be  added  on  the  opinion  of  the  conrt 
given  in  the  second  bill  of  exceptions.  The  conrt  here  refnsed 
to  instruct  the  jury  that  they  might  presume  that  the  notice 
was  given  according  to  the  directions  of  the  law,  and  in  this  we 
think  they  clearly  committed  an  error.  Where  a  corporation 
has  gone  into  operation,  and  rights  have  been  acquired  under 
it,  evezy  presumption  should  be  made  in  favor  of  the  legality  of 
its  existence.  This  court,  therefore,  dissent  from  the  opinions 
expressed  l^  the  court  below  in  both  of  the  bills  of  exceptions. 

DoBSsr,  J.,  dissented.  He  concurred  in  the  opinion  ex- 
pressed by  the  court  below  in  the  first  bill  of  exceptions,  but 
dissented  from  that  expressed  in  the  second  bill  of  exceptions. 

Judgment  roversod  and  procedendo  awarded. 


Fallowed  in  Bmtep  v.  Hooper,  36  Md.  SO,  m  to  pretomptionsin  favor  of  the 
loglid  edsteiioe  of  *  corpontion,  that  has  gone  into  opention  and  aoqoixed 
mhta,  under  ita  charter.  In  Oler  y.  BaU.  tie.  B.  R  Oo^  41  Md.  091; 
Mogentown  T.  Co.  v.  Omger,  ia  relied  npon  aa  to  the  anfflciency  of  an  e]^wa- 
aioB  need  to  deaorihe  a  eoiporation  in  oontvaota  therewith. 

0ee  Berit  «f6,  T.  Road  v.  Jfyer^  ohU,  402;  and  aee  note  to  FraMhi  Okm 
Ce.  V.  AUumdmr,  amte,  92. 


Shivers  v.  Wilson. 

PLADmrf^  DnABUirr  to  Sub.-— In  a  court  of  general  Jniiadiotlon,  the  de- 
fendant oan  take  advantage  of  the  plaintiff'a  diaabOitj  to  aae^  only  by  a 
plea  in  abatement. 

Ijiiisxd  JuBisDicnoK—FBOGEDUBS.— Where  a  tribunal  ia  of  limited  Joria- 
dietion,  or  the  prooeedinga  are  partieolarly  deaoribed  by  atatnte,  the 
ooorae  of  prooednre  ao  deaoribed,  mnat  on  ita  face  appear  to  have  been, 
at  leaat^  mbatantiaUy  complied  with,  or  the  caae  mnat  by  the  proceed- 
ingi  diaclnae  itaelf  to  be  within  the  limited  jnxisdietion. 


AmAL.  The  plaintiff  below,  the  preaent  appellant,  Shi? ers, 
took  his  affidavit  before  a  jastice  of  the  peace,  that  he  was  a 
eitisen  of  the  United  States,  that  Walker  and  others  were  in- 
debted to  him  as  acceptors  on  a  certain  protested  bill  of  ex- 

IK.  Dao.  Vol.  IX— 92 
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change,  that  they  were  then,  not  in  the  state  of  liazyknd,  and 
therefore  prayed  that  an  attachment  iasae  against  their  prop- 
erty. The  jastice  directed  the  clerk  of  the  cotinly  coiut  to 
issue  a  writ  of  attachment,  which  accordingly  was  issaed  and 
served  upon  Nixon  Wilson.  To  a  capias  ad  respondendum  also 
issaed,  the  sheriff  returned  non  gunt.  Wilson,  the  garnishee, 
pleaded  non-aaawnpeU  by  Walker  and  others,  and  mdla  bona. 
Evidence  as  to  the  making  of  the  bill,  acceptance,  and  protest 
for  non-payment  were  given,  as  well  as  evidence  to  prove  funds 
of  Walker  and  others  in  Wilson's  hands.  Defendant  then 
moved  an  instruction  to  the  jury  that  the  plaintiff  was  not  en- 
titled to  recover  as  it  did  not  sufficiently  appear  from  the  attach- 
ment that  he  was  a  citizen  of  the  United  States,  nor  had  he 
given  evidence  to  establish  that  fact.  The  court  gave  the  direc- 
tion.   Verdict  and  judgment  against  the  plaintifll 

Winder^  for  the  appellant. 

Pinkney  and  B.  Johnwn,  contra. 

By  Court,  Jobhsoh,  J.  In  this  case  it  has  been  detennined 
l^  Baltimore  county  court,  that,  on  the  plea  of  non^'asaunqmi 
by  a  garnishee,  it  was  incumbent  on  the  plaintiff,  before  he 
could  recover,  to  produce  evidence  to  the  jury  that  he  was  a 
oitiaen  of  this  state,  or  of  some  other  of  the  United  States.  No 
such  proof  was  exhibited,  and  the  garnishee  sustained  his 
defense. 

On  the  part  of  the  appellant,  it  is  contended  that,  as  the 
court  before  whom  the  cause  was  depending  had  a  general  and 
not  a  limited  jurisdiction  over  the  matter  in  contest,  no  advan- 
tage could  be  taken  of  the  plaintiff's  incapacity  to  sue,  except 
lyy  a  plea  in  abatement.  No  position  in  law  is  more  dearly 
established  than  that  a  defendant  in  a  cause,  before  a  court  of 
general  jurisdiction,  must,  if  he  wishes  to  avail  himself  of  the 
disabiliiy  of  the  plaintiff  to  sue,  do  so  by  a  plea  in  abatement; 
and  no  principle  of  law  is  more  evident  than  that  where  the 
tribunal  is  of  a  limited  jurisdiction,  or  the  proceedings  are  par- 
ticularly described  by  a  statute  made  on  the  subject,  that  course 
of  procedure  so  described  must,  on  the  lace  of  the  record, 
appear  to  have  been,  if  not  literally,  at  least  subetantiaUy,  com- 
plied with,  or  the  case  must  by  the  proceedings  disclose  ilselt 
to  be  within  the  limited  jurisdiction.  It  follows,  from  the  pre- 
ceding principles,  that  the  decision  of  the  court  below  must  be 
sustained,  if  it  had  but  a  limited  jurisdiction,  or  if  its  course  of 
proceeding  were  of  a  dreumscribed  description,  unless  on  the 
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laoe  of  the  leoord  Che  case  shall  appear  to  have  been  within  the 
jariediotion,  or  the  coarse  of  proceeding  directed  by  law  to  have 
been  substantially  complied  with. 

On  these  principles  rest  the  numerous  decisions  on  the  acts 
for  marking  and  bounding  lands,  made  by  the  kte  general 
court,  and  all  the  courts  of  the  state  of  original  jurisdiction, 
and  which  ha?e  been  uniyersally  acquiesced  in.  In  these  cases, 
notwithstanding  the  statutes  explicitly  declare  that  unless  the 
adjudication  under  them  is  called  in  question  within  a  pre- 
scribed period,  it  shall  be  final  and  condusiYe,  yet  in  eyeiy 
instance  where  attempts  have  been  made  to  use  those  proceed* 
ings  on  the  trial  in  ejectments,  where  the  land  comprehended 
in  the  commissions  has  been  the  subject  in  contest,  they  have 
been  rejected,  although  no  exception  had  been  taken  to  them 
within  the  limited  time,  unless  the  whole  proceedings  appeared 
to  have  pursued  the  course  prescribed  by  such  statutes.  The 
power  of  the  county  courts,  under  these  acts,  was  uniyersal; 
they,  and  they  alone,  weze  authorized  to  issue  those  commis- 
sions;  they,  and  ihey  only,  had  the  authority  to  direct  the 
adjudication  of  the  commissioners  to  be  recorded;  and  when 
recorded,  the  act  of  assembly  itself,  after  the  expiration  of  the 
time  mentioned,  declared  them  final;  yet  invariably  have  the 
eouris  determined  them  not  to  be  final,  but  on  the  contrary, 
of  no  effect  whateyer,  unless  they  were  on  their  face  entirely 
regular.  These  decisions  rest  on  the  principle  that  where  the 
course  of  procedure  is  described  by  the  statute,  the  proceedings 
themselves  must  show  their  conformity  with  the  act  by  which 
they  are  authorized,  and  that  otherwise  advantage  of  non- 
oonformity  can  at  any  time  be  taken. 

The  act  of  1796,  ch.  66,  under  which  the  proceedings  in  this 
ease  are  supposed  to  be  protected,  gives,  it  is  true,  full  and  entire 
jurisdiction  in  alTcases  of  attachments  coming  within  the  purview 
of  the  act;  yet  that  entire  jurisdiction  is  confined  to  such  cases 
as  the  act  embraces.  If  the  act  comprehends  the  case  at  bar^ 
then  no  exception  to  the  disability  of  the  plaintiff  was  available 
«xoept  by  plea  in  abatement;  if,  on  the  contraiy,  that  act 
extends  not  to  the  case,  the  plaintiff  had  no  right  to  recover, 
and  the  deoiBion  against  him  was  correct.  The  act  of  assembly 
needs  only  to  be  read  to  discover  its  limited  operation.  It  gives 
not  the  right  to  evexy  person  to  issue,  or  cause  attachments  to 
issue;  its  provisions  confine  the  remedy  to  dticens  of  this  state, 
or  to  some  other  of  the  United  States,  and  the  manner  in  which 
are  to  proceed  is  in  detail  pointed  out.    The  plaintiff  to 
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suooeed  under  that  law  most  oome  within  its  provisionB;  th^ 
plaintiff  to  recover  under  that  aot  most  follow  its  directiona. 
The  record  before  the  court  in  this  case  in  no  part  of  it  brings 
the  plaintiff  within  that  description  of  persons  who  had  a  right 
to  issue  or  cause  the  attachment  to  have  been  issued.  The  lighf 
to  condemn  the  property  in  favor  of  such  a  plaintiff  is  by  no 
law  vested  in  the  court  before  whom  the  cause  was  tried,  or  in 
any  other  court. 

If  the  question  was  now  to  be  taken  up,  uninfluenced  by  any 
adjudication,  it  must  be  a  forced  construction  that  could  bring 
a  person  as  described  by  these  proceedings  within  its  pale;  that 
could  extend  relief  to  him  who,  at  the  trial  of  the  cause,  refused 
or  failed  to  prove  himself  within  the  description  of  the  law. 
But  the  matter  is  not  for  the  first  time  before  the  court.  The 
effect  of  such  language  as  the  act  contains  has  been  ascertained 
by  the  decisions  on  the  constitution  of  the  United  States.  And 
although  this  court  are  not  bound  by  those  decisions,  yet  having 
been  pronounced  by  one  of  the  most  enlightened  tribunals  in 
America,  it  would  be  unbecoming  in  this  court  to  declare  them 
to  have  been  erroneous;  and  if  not  erroneous,  as  we  are  of 
opinion  they  are  not,  it  follows  that  the  opinion  of  the  oomt 
below  made  in  conformity  with  the  principle  established  by 
those  decisions  was  correct,  and  the  judgment  given  ought  to 
be  affirmed. 

Judgment  affirmed. 

Davis  t;.  Simpson. 

[6  Hahoi  a  Jonrar.  UT.] 

PVBOBias  B7  Tatnnti.— A  tmstee  cannot  pniehsM  at  hit  Ofwn  nla^  mUkmm 
panon  or  by  another,  and  if  mioh  a  pnmhaaa  be  made  it  is  frandnknt 
And  in  oaae  of  a  porohaee  by  the  tmstee'a  agents  who  immediately  oca- 
veyi  the  property  to  the  tmstee,  it  is  not  neoenary  to  make  (he  agent 
a  party  to  an  action  to  set  aaide  each  aale. 

BnorrBL— PxBMrmNO  Salb.—!!  one  intereated  in  having  a  ponhaae  by  a 
tnutee  at  hia  own  aale  yacated,  know  the  £aot%  and  being  under  no  dia- 
ability,  stand  by  and  aee  the  tmatee  nae  and  inqvove  the  ptuperiy  aa  Ui 
own,  equity  will  not  grant  rdiel 

Appeal  from  the  court  of  ohanoexy  in  favor  of  the  oomplainaata 
in  that  court.  The  case  ia  sufficiently  stated  in  the  decree  and  in 
the  opinion  of  this  court. 

'EiucT,  Ohaneellor.  It  appears  from  the  papers  in  this  caose 
that  a  petition  was  filed  for  a  sale  under  the  will  of  8.  Simpson 
by  &•  Davis,  the  present  defendant,  on  which  a  decree 
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passed  and  the  sales  thereon  ratified,  as  well  as  those  before 
made  under  an  enoneons  impression;  in  which  last  mentioned 
sales  was  included  the  one  which  is  the  subject  of  this  suit. 
These  sales  were  ratified  after  the  usual  publication,  but  al- 
though the  present  complainants,  or  any  other  persons  inter- 
ested might  have  then  objected,  I  am  of  opinion  that  their  not 
objecting,  and  the  consequent  ratification  do  not  prevent  an 
inquiry  into  the  manner  of  the  sale,  as  prayed  by  the  present 
suit,  and  do  not  prevent  the  court  from  giving  relief;  and  the 
facts  and  ciroumstances  proved  as  to  the  fraud  and  illegality  of 
the  sale  to  Oampbell,  are  such  as  to  leave  no  doubt  on  my  mind 
that  it  ought  to  be  set  aside,  with  the  acts  which  followed  it.  I 
therefore  decree  that  the  sale  by  Davis  to  Oampbell  be  set 
aside,  and  that  the  deed  from  Davis  to  Oampbell,  and  the  deed 
from  Oampbell  to  Davis  be,  and  they  are  declared  to  be  null 
and  Toid  to  all  intents  and  purposes,  and  that  the  land  and 
premises  mentioned  in  the  said  deeds  be  sold,  etc. 
From  this  decree  defendant  appealed. 

Pinkney  and  Tomey^  for  the  appellant,  cited  Phillips'  Evi- 
denoe,  110;  and  Doney  t.  Daney^  8  Har.  &  J.  410  [6  Am.  Dec 
606]. 

Pignuifif  cofilra. 

By  Oourt,  Eablb,  J.  The  appellant  in  this  cause  was  appointed 
executor  of  the  will  of  Solomon  Simpson,  with  authority  to  sell 
his  real  and  personal  estate  to  raise  a  fund  for  the  payment  of 
legacies  bequeathed  by  the  will.  He  accepted  the  trust  and 
actually  sold  the  whole  estate,  to  the  amount  of  fifteen  thousand 
two  hundred  and  twenty-eight  dollars  and  twelve  cents,  more 
than  seven  thousand  dollars  of  which  was  purchased  by  JEneas 
Oampbell.  Among  other  things  he  purchased  the  dwelling 
estate  of  the  trustee  at  the  price  of  ten  dollars  and  ten  cents 
per  acre,  and  the  purchase  amounted  to  four  thousand  five  hun- 
dred and  forty-one  dollars  and  twenty-three  and  three  fourths 
cents.  The  possession  of  the  property,  real  and  personal,  pur- 
chased by  Oampbell  never  passed  from  Davis,  the  trustee,  and 
within  less  than  fiye  days  after  the  sale,  for  the  precise  consid- 
eration of  four  thousand  five  hundred  and  forty-one  dollars  and 
twenty-three  and  three  fourths  cents,  the  dwelling  estate  was 
conveyed  to  him,  and  on  the  same  day  he  reconveyed  it  to  Davis. 
The  object  of  the  bill  is  to  vacate  these  deeds  and  sell  the  estate 
for  the  benefit  of  the  legatees,  upon  the  ground  that  the  sale  and 
conveyance  to  and  from  Oampbell  was  fraudulent,  he  being  the 
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agent  of  DaTis,  the  truatee,  &nd  hamig  bid  in  the  estate  for 
him. 

That  a  trnstee  cannot  purchase  at  his  own  call  in  person 
or  by  another,  and  when  it  is  done,  that  the  act  is  deemed 
frandulenty  is  law  too  well  understood  at  this  day  to  be  oontro- 
verted.  The  law  being  out  of  the  question,  the  merits  of  this 
case  turn  upon  the  simple  fact  whether  Campbell  acted  at  the 
sale  as  the  friend  and  agent  of  Davis,  the  trustee,  or  purchased 
in  the  estate  in  controversy,  for  his  own  use.  In  support  of 
either  side  of  this  question,  sundry  depositions  were  ttiken,  and 
are  to  be  found  in  the  record.  They  have  been  accurately  ex- 
amined by  the  court,  and  we  have  been  brought  irresistibly  to 
the  conclusion,  that  the  dwelling  estate  of  Solomon  Simpson 
was  not  purchased  by  Campbell  for  his  own  use,  but  was  bid  in 
l^  him  for  the  trustee,  his  neighbor  and  friend,  Solomon  Davis. 
John  Benson  proves  a  conversation  between  him  and  Davis  at 
the  time  the  land  was  under  the  hammer,  that  leaves  no  room 
for  doubt;  and  however  suspicious  his  character  may  be,  his 
testimony  is  corroborated  by  many  circumstances,  and  by  the 
evidence  of  several  other  witnesses  altogether  unexceptionable. 

Placing  this  case  on  a  legal  fraud,  then,  which  we  think  fully 
established,  we  will  inquire  whether  an  unreasonable  acquies- 
cence in  the  complainants  has  deprived  them  of  the  equity  they 
would  be  otherwise  entitled  to?  It  is  an  undeviating  chancery 
principle,  that  the  man  who  asks  equity  must  be  free  from  ex- 
ceptions, and  ready  to  do  equity  to  others.  Have  these  com- 
plainants, knowing  all  the  suspicious  circumstances  attendant 
on  the  sale,  drawn  upon  the  trust-fund  for  part  payment  of  their 
l^acies?  Have  they  laid  by  to  decoy  Davis,  the  defendant, 
into  expensive  improvements  of  the  estate  they  are  endeavoring 
to  take  from  him?  Have  they  postponed  the  proceeding  in 
chancery  until  Campbell  was  out  of  the  way  ?  If  they  have 
done  all  these  iniquitous  things,  they  are  unworthy  of  the  coun- 
tenance of  a  court  of  equity.  But  are  those  dishonest  deeds 
proved  on  them,  or  is  there  a  semblance  of  such  proof  in  the 
record  ?  The  court  have  been  unable  to  find  it.  No  evidence 
is  adduced  by  the  defendant  in  support  of  the  receipts  he  has 
filed,  and  in  his  account  with  the  orphans'  court,  he  has  not  ob- 
tained credit  for  the  alleged  payments  made  to  the  legatees. 
It  nowhere  appears  that  the  estate  has  been  greatly  appreciated 
in  the  hands  of  the  defendant,  by  industrious  cidtivation  and 
costly  improvements.  And  the  suit  was  not  commenced  in 
chancery  immediately  after  the  death  of  Campbell,  as  thon<?b 
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the  legatees  bed  been  waiting  for  that  unfortunate  event.  The 
oomplainanta  have  neither  alleged  nor  proved,  it  is  true,  the 
reason  of  their  delay;  bat  it  seems  the  two,  champions  of  the 
legatees,  James  Simpson  and  George  Borwiok,  have  been  at  law 
with  the  defendant  for  their  portions  of  the  personal  estate  of 
the  testator,  and  this  may  be  their  excuse  for  not  proceeding  at 
an  earlier  period  in  equity.  Be  this  as  it  may,  the  court  per- 
oeive  in  the  case  nothing  to  charge  them  with  unjust  views. 

The  court  cannot  entertain  a  doubt  on  the  question  of  proper 
parties  and  approving  of  the  chancellor's  decree,  do  affirm  it. 

Decree  affirmed. 


Ib  Snaft  V.  BwmSf  2  Am.  Dea  598,  after  an  elaborate  ezamination  of  prin- 
fliplea  and  aotharities,  it  la  laid  dorwn  that,  where  a  man  stands  by  and  sees 
another  purohanng  lands  to  which  he  has  a  prior  olaim,  withoat  disalnsing 
bii  titls^  theoonoealment  is  a  frand  which  will  forfeit  his  title. 


Browne  v.  Kennedy. 

[6  Hiuan  k  Jamamm,  195.] 

Omaxv  or  Natioabui  Stbsaicb.— The  state  has  power  only  to  grant  lands 
eoTSfed  by  naTigable  waters,  sabject  to  the  right  of  fishery  in  the  pablia 
There  is  no  snoh  power  in  the  state  as  respects  nnnavigaUe  riyers. 

Imac — ^Where  the  lines  of  a  grant  of  land  from  the  state  inclnde  a  navigable 
tbret,  the  soil  ooyered  by  the  river  passes  with  the  grants  subject  to  the 
pnblio  easement  of  fishery  and  navigation. 

KATiojkBiJi  BivxB  AS  BouKDABT. — ^Where  one  holds  lands  along  a  navigable 
stream,  and  is  also  entitled  to  the  land  the  river  covers,  by  viztae  of  a 
grant  from  the  state,  a  conveyance  by  snch  person  of  a  tracts  boonding 
the  same  on  the  river,  will  pass  to  the  grantee  the  soil  ad  medium  JUum 
aqtuBt  as  well  as  the  land  expressly  granted. 

AmAL.  Ejectment  brought  by  the  present  appellant.  The 
defendant  took  defense  on  warrant,  and  plots  were  made. 
Both  parties  claimed  under  Charles  Carroll,  grantee  of  a  tract 
of  land  granted  in  1700  to  Todd,  and  called  Todd's  range, 
being  a  re-survey  of  a  tract  known  as  Cole's  harbor.  The  lessor 
of  the  plaintiff  derived  title  under  a  deed  from  Carroll  to  Alex- 
ander Lawson,  dated  Ifay  20, 1767,  by  which  a  parcel  of  land 
on  the  south-east  side  of  the  stream,  Jones'  falls,  was  con- 
Teyed  to  him,  described  by  metes  and  bounds,  '*  beginning, 
etc.,  running,  etc.,  unto  Jones'  falls,  then  bounding  upon  and 
with  the  said  falls  the  seven  following  courses,"  etc.,  con- 
taining se^en  and  a  half  acres,  more  or  less«  The  defendant 
derived  title  under  a  deed  from  Carroll  to  William  Lyon,  dated 
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April  18, 1767,  to  a  tract  of  land  on  the  other  side  of  the  stream 
from  that  granted  to  Lawson,  and  described  bj  metes  and 
bounds,  '*  beginning,  etc.,  and  running,  etc.,  unto  Jones'  falls, 
then  bounding  down  and  with  the  said  falls  the  twelve  follow- 
ing courses,"  etc.,  containing  thirteen  and  a  half  acres,  more  or 
less. 

Jones'  falls  was  the  name  of  a  stream  of  water  running 
through  Todd's  range,  in  which  stream  the  tides  flowed  to  a 
point  above  the  lots  granted  to  Lawson  and  Lyon,  marked  on 
the  plots  in  the  cause,  C,  D.  In  the  year  1786,  I^y  the  common 
consent  of  the  various  owners  of  the  lands  on  the  two  sides  of 
Jones'  falls,  the  course  of  the  stream  was  diverted  by  cutting  a 
channel  through  which  the  water  has  ever  since  continued  to 
flow.  The  old  bed  of  the  falls,  between  the  points  where  the 
stream  was  diverted  and  where  it  was  turned  into  its  former 
channel,  was  gradually  filled  up  by  the  washing  of  the  adjacent 
lands,  by  the  persons  under  whom  the  defendant  claims  and  by 
the  improvements  made  in  the  neighborhood,  and  at  the  insti- 
tution of  this  suit  had  wholly  disappeared,  the  place  being  laid 
out  and  occupied  as  part  of  the  several  lots  and  streets  in  that 
part  of  the  city  of  Baltimore.  On  January  26, 1795,  Charles 
Carroll,  the  heir  at  law  and  general  devisee  of  the  Carroll  before 
referred  to,  by  deed  duly  executed  and  acknowledged,  conveyed 
to  Smith  and  Williams,  those  under  whom  the  defendant  imme- 
diately claims,  for  a  valuable  consideration,  all  his  right,  title 
and  interest  in  and  to  that  part  of  the  bed  of  the  stream  from 
which  the  water  had  been  diverted.  The  defendant  bad  ousted 
Elizabeth  Lawson,  the  original  lessor  of  the  plaintiff,  and  was 
in  actual  possession  of  the  part  claimed  in  this  suit.  The  ques- 
tion was  whether  the  plaintiffs,  holding  under  the  deed  from 
Carroll  to  Lawson,  were  by  virtue  thereof  entitled  to  the  land 
to  the  middle  of  the  bed  of  Jones'  falls.  The  members  of  the 
court  below  being  divided  in  opinion,  verdict  and  judgment 
were  rendered  for  the  defendant. 

Harper  and  Taney,  for  the  appellant. 

Pinkney,  Winder  and  WUKams,  oonira. 

Chasb,  C.  J.  I  am  of  opinion  that  the  lesson  of  the  plaintiff 
have  a  right  io  recover  the  land  in  question  to  the  middle  bed 
of  Jones'  falls;  that  Charles  Carroll,  having  title  to  the  lands 
in  question,  and  all  rights,  privileges  and  advantages  derivable 
therefrom,  did  by  his  two  deeds  to  William  Lyon  and  Alexander 
Lawson,  convey  the  same  to  them,  and  thereby  did  divest  him- 
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self  of  all  light  and  intereBt  in  the  same.  Charles  Canoll,  prior 
to  the  said  deeds,  holdinf,  the  said  lands  on  both  sides  of  Jones' 
falls,  had  the  right,  privilege  and  advantage  of  accretion  bj 
allavion  or  bj  the  gradual  recession  of  the  water  from  the  banks 
or  shores  of  the  falls.  Oharles  Carroll,  by  his  deed  dated 
eighteenth  of  April,  1767,  to  William  Lyon,  transferred  all  his 
right  and  interest  to  him  in  the  lands  lying  on  the  north  side 
of  Jones'  falls,  as  described  in  the  said  deed;  and  by  his  deed 
to  Alexander  Lawson,  dated  the  twentieth  May,  1767,  trans- 
ferred all  his  right  and  interest  to  the  said  Lawson  in  the  lands 
lying  on  the  south-east  side  of  said  falls,  opposite  to  part  of 
the  land  sold  to  Lyon. 

The  grantees  under  the  said  deeds  acquired  a  right  to  the 
accretion  by  alluiion,  or  the  recession  of  the  water  from  the 
banks  or  shores  of  Jones'  falls,  within  the  limits  of  their 
resi>ectiye  deeds,  ad  medium  fiLum  aquco,  as  incident  or  appurte- 
nant  to  those  parts  of  the  land  binding  on  Jones'  falls,  accord- 
ing to  the  principles  of  the  common  law,  common  right  and 
common  justice.  As  the  water  receded  from  the  land,  or  the 
land  was  increased  or  added  to  by  aUuvion,  the  lines  of  the 
land  granted  to  Lyon  and  Lawson,  binding  on  Jones'  falls, 
would  attach  to  and  bind  with  the  water  until  the  accretion  got 
ad  medium  Jttum  aquum.  As  to  the  right  to  accretion  by  the 
recession  of  the  water  from  the  banks,  or  by  alluTion,  it  makes 
no  difference  whether  the  water  is  navigable  or  not,  the  owner 
of  the  land  adjoining  or  contiguous  to  the  water  will  be 
entitled  to  the  benefit  of  accretion,  as  incident  or  appertaining 
to  his  grant,  because  his  lines  binding  on  Jones'  falls,  being 
the  boundaries  of  his  land,  will  run  with  and  bind  on  the  water, 
and  so  include  the  land  made  by  accretion. 

It  is  stated  as  a  jMurt  of  the  case,  that  the  stream  of  Jones' 
falls  was  diverted  by  cutting  a  channel,  vrith  the  consent  of 
the  owners  of  the  land  on  Jones'  falls,  in  the  year  1786, 
through  which  canal  the  waters  have  since  flowed.  It  is  also 
stated  that  until  the  year  1786,  the  common  tides  flowed  up 
Jones'  falls  to  C,  D,  marked  on  the  plot,  and  that  until  1786, 
boats  frequently  and  regularly  ascended  Jones'  falls  to  C,  D, 
bat  never  went  up  higher.  It  is  also  stated  that  after  the  mak« 
ing  of  said  canal,  the  old  bed  of  the  stream,  between  the  points 
vrhere  it  was  intersected  by  the  canal,  was  gradually  filled  up 
by  the  vrashing  of  the  adjacent  lands,  by  the  persons  under 
vrhom  the  defendant  claims,  and  by  the  improvements  made  in 
the  neighborhood,  and  that  the  bed  of  the  river  hath  wholly 
disappeared. 
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The  question  is  now  io  be  considered,  whether  the  looaoro  of 
the  plaintiff,  claiming  under  Alexander  Lawson,  are  entitled  to 
the  land  to  the  middle  bed  of  Jones'  falls,  from  the  lines  of 
the  land  conveyed  to  Alexander  Lawson  binding  on  the  fall% 
or  what  part  thereof.  I  lay  it  down  as  a  position  indispataUe, 
that  Charles  Carroll,  hy  his  two  deeds  to  William  Lyon  and 
Alexander  Lawson,  transferred  to  them  all  his  right  and  inter- 
est in  the  lands  in  controversy,  with  all  the  privileges  and  bene- 
fits appertaining  to  the  same,  and  consequently  nothing  passed 
by  his  last  deed,  under  which  the  defendant  claims. 

The  diverting  the  water  by  the  canal  cut  in  1786,  with  the 
consent  and  approbation  of  the  owners  of  the  land  on  Jones' 
falls,  could  not  diminish  the  interest  which  accrued  to  Alex* 
ander  Lawson  under  his  deed  from  Charles  Carroll,  nor  could 
he  be  thereby  deprived  or  divested  of  any  right  or  privilege  de- 
rived under  it.  The  gradual  filling  up  of  the  falls  by  the  wmah- 
ings  from  the  adjacent  lands  would  benefit  Lawson  by  adding 
to  his  land  binding  on  his  side  of  the  falls.  The  rights  of  Law- 
son  could  not  be  divested  by  the  acts  of  those  under  whom  the 
defendant  claims,  in  filling  up  the  falls;  such  acts  would  operate 
beneficially  to  Lawson,  and  would  not  be  allowed  to  interfere 
vrith  his  rights  by  alluvion.  The  filling  up  by  the  washings 
from  the  improvements  in  the  neighborhood,  would  be  for  the 
benefit  of  those  holding  the  lands  to  the  falls,  and  must  have 
been  gradual  and  imperceptible,  which  is  the  precise  and 
proper  definition  of  accretion  by  alluvion. 
^  Although  Jones'  falls  was  not  navigable  higher  up  than  G, 
D,  after  the  year  1786,  yet  the  stream  remained,  but  was  gndu* 
ally  filling  up  from  the  time  canal  was  cut,  by  the  vrashings  from 
the  adjacent  lands,  the  improvements  made  in  the  neighborhood, 
and  the  acts  of  those  under  whom  the  defendant  claims,  all 
which  causes  operated  for  the  benefit  of  all  those  who  held 
lands  on  the  falls  higher  up  than  the  canal,  and  not  for  the  ex- 
clusive benefit  of  the  defendant,  and  those  under  whom  he 
claims,  who  had  only  a  common  right  vrith  the  other  owners  on 
Jones'  falls,  to  the  accretion  made  from  their  respective  shores. 

It  is  not  stated  in  the  case  what  were  the  acts  of  the  persons, 
under  whom  the  defendant  claims  which  contributed  to  the 
filling  up  of  the  stream  nor  the  extent  of  those  acts.  The  fill- 
ing up  of  the  stream  must  have  been  by  the  washings  from  the 
adjacent  lands,  and  the  improvements  made  in  the  neighbol^ 
hood,  in  which  the  acts  of  those  under  whom  the  defendant 
claims  might  be  included.    If  the  court  vras  warranted  in  prs- 
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Burning  that  the  acts  of  those  under  whom  the  defendant  daime 
weze  the  depositing  of  earth  and  filth  on  the  shore  of  the  falls 
within  the  limits  of  the  deed  to  William  Lyon,  still  they  could 
not  be  entitled  to  aoeretion  beyond  the  middle  bed  of  the  stream. 
From  the  dates  of  the  deeds  to  Lyon  and  Lawson,  anno  1751, 
to  the  year  1786,  the  time  of  cutting  the  canal,  Lyon  and  Law* 
son  were  entitled  to  the  benefit  of  accretion  by  alluyion  a  space 
of  twenty-nine  years.  The  canal  having  been  cut  with  the  con- 
sent and  approbation  of  all  the  owners  of  the  lands  on  Jones' 
falls,  that  act  could  not,  and  was  not  intended  to  operate  more' 
to  the  advantage  of  one  proprietor  than  another,  and  no  right 
previously  acquired  could  be  divested  by  it. 

I  am  of  opinion,  whether  the  accretion  was  by  alluvion,  the 
recession  of  the  water  from  the  shores,  or  the  depositing  of 
earth  and  rubbish  in  Jones'  falls  by  the  respective  owners,  or 
others  since  the  cantd  was  cut,  the  legal  effect  is  the  same,  and 
the  plaintiff  is  entitled  to  recover  ad  medium  JSUim  aquoB,  or  to 
the  place  where  it  has  been  ascertained  on  the  plot  to  be.  I  do 
not  think  it  is  necessary  to  go  into  an  inquiry  into  the  rights  of 
the  king  or  the  proprietary.  I  have  no  doubt  the  king  by  the 
charter  to  the  proprietary,  granted  all  the  rights  he  enjoyed 
within  the  limits  of  the  charter,  subject  to  such  savings  and  ex- 
ceptions as  are  contained  therein,  and  that  the  proprietaiy  had 
a  right  to  grant  the  land,  covered  by  a  navigable  river,  without 
interfering  vrith  or  affecting  the  public  or  common  right  of  user 
for  the  purposes  of  navigation  and  fishing,  and  that  the  grantee, 
the  courses  cf  whose  grant  bound  on  the  river,  could  claim 
the  land  so  granted  or  the  land  was  added  to  by  alluvion,  or  de- 
positing earth  and  rubbish  on  the  shore,  or  in  the  water  be- 
tween the  shore  and  the  middle  bed  of  the  river,  by  a  stranger. 

I  am  also  of  opinion  that  the  state  of  Maryland  is  invested 
with  all  the  rights  within  the  boundaries  of  the  charter  as  the 
king  of  Gbeat  Britain  ever  did  or  could  enjoy. 

BxTOHAirAN,  J.  The  first  question  arising  from  the  fitcts  in  this 
is,  whether  the  property  in  the  soil  covered  by  the  waters  of 
public  or  navigable  rivers,  was  vested  in  the  lord  proprietary  by 
the  charter  of  Iffaryland?  It  is  very  certain  that  by  the  com- 
mon law  the  right  was  in  the  king  of  England,  and  it  seems 
equally  dear  to  me  that  he  had  the  capadty  to  dispose  of  it  8ub 
modo.  Whatever  doubts  are  entertained  on  the  subject,  they 
probably  have  arisen  from  inattention  to  the  distinction  between 
the^  power  of  granting  an  exclusive  privilege  in  violation  or  re- 
straint of  a  common  piscarial  right,  or  other  common  right,  as 
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that  of  naTigatioxi,  and  the  power  of  grantmg  the  Boil  aqum 
€<hQpertap  snbjeot  to  the  common  nser. 

The  subject  has,  de  communi  jure^  an  interest  in  a  navigable 
stream^  such  as  a  right  of  fishing  and  of  navigatingy  which  can- 
not be  abridged  or  restrained  by  any  charter  or  grant  of  the 
soil  or  fishery  since  magna  charta  at  least.  Bat  the  property  in 
the  soil  may  be  transferred  by  grant:  Hazgraye's  Law  TractB, 
17,  22, 86y  87;  subject,  however,  to  the  Ju«|m6Iiaum,  which  can- 
not be  prejudiced  by  the  jif«|>rit»(ttifi  acquired  under  the  grant. 
This  distinction  runs  through  all  the  books,  and  wherever 
grants  have  been  held  not  to  pass  the  soil,  it  was  not  because 
the  king  had  not  the  capacity  or  right  to  grant  it,  but 
because  there  were  apt  words  in  the  grant  to  effect  the  pur- 
pose, as  in  the  case  of  The  JUomey-general  t.  Sir  Edward 
Farmer,  in  the  exchequer  chamber,  6  Bao.  Abr.  tit.  **  Preroga- 
tive,''  496;  2  Mod.  106;  Sir  T.  Baym.  241.  And  it  was  there 
admitted  that  the  king  might  grant  a  part  of  his  seas  by  exproas 
name,  so  a  grant  of  incrementa  mariHma  will  not  pass  lands 
that  often  happen  to  be  relict  by  the  sea,  because  that  is  not  so 
properly  marUimum  inorementum;  and  besides,  the  soil  itself, 
under  the  water,  is  actually  the  king's,  and  cannot  pass  from 
him  by  such  an  uncertain  grant  as  marUima  incremenia,  but  it 
must  pass  a  present  interest:  Haxg.  Law  Tracts,  18.  But  in 
the  same  page  it  is  said  that  if  the  king  will  grant  land  adja- 
cent to  the  sea,  together  with  a  thousand  acres  of  land  ooveied 
by  the  waters  of  the  sea,  as  usual  of  the  same  land,  etc.,  ad- 
jacent, such  a  grant  as  may  be  penned  will  pass  the  soil  itself, 
and  if  there  shall  be  a  recess  of  the  sea,  leaving  such  a  quantity 
of  land,  it  will  belong  to  the  grantee.  And  it  will  be  found,  on 
examination,  that  the  right  of  the  king  to  grant  the  soil  mA 
modo,  has  never  been  denied,  the  question  whether  the  soO 
passed  or  not  being  always  made  to  depend  on  the  construe- 
tion  of  the  grant,  arising  from  the  particular  expression  used. 

The  fourth  section  of  the  charter  to  Lord  Baltimore  has  these 
words:  **  Also  we  do  grant,  and  likewise  confirm,  unto  the  said 
Baron  of  Baltimore,  his  heirs  and  assigns,  all  islands  and  islets 
vnthin  the  limits  aforesaid,  and  all  and  singular  the  islands  and 
islets  from  the  eastern  shore  of  the  aforesaid  region,  towards  the 
east,  which  have  been,  or  shall  be  found  in  the  sea,  situate  within 
ten  marine  leagues  from  the  said  shore,  vdth  all  and  singular, 
the  ports,  harbors,  bays,  rivers  and  straits,  belonging  to  the 
region  or  islands  aforesaid,  and  all  and  singular,  the  soil,  plains, 
woods,  mountains,  marshes,  lakes,  rivers,  bays  and  straits,  sito* 
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ate  or  being  within  the  metes,  bounds,  and  limits  aforesaid, 
with  the  fishings  of  every  kind  of  fish,''  etc.,  with  a  saving  in 
the  sixteenth  section  to  the  king  and  his  suqoessors,  and  to  all 
the  subjects  of  the  kingdoms  of  England  and  Ireland,  of  the 
liberty  of  fishing  for  sea  fish,  etc.  The  language  of  the  fourth 
section  of  this  instrument  is  too  plain  and  explicit  to  admit  of 
any  doubt,  and  is  strengthened,  rather  than  weakened,  by  the 
saving  in  the  sixteenth  section,  and  clearly  passed  the  property 
in  the  soil  covered  by  any  of  the  waters  within  the  limits  of  the 
charter  to  the  lord  proprietary,  who  thus  become  owner  of  the 
soil,  subject  to  the  common  right  of  fishing  and  of  navigation, 
and  had  full  power  and  authority  to  dispose  of  it.  By  his  giant 
of  the  first  of  June,  1700,  of  the  tract  of  land  called  Todd's 
range,  which  appears  to  have  been  a  rcHBurvey  on  Cole's  har- 
bor, all  the  land  covered  by  the  water  of  Jones'  faDs,  which  is 
included  within  the  lines  of  the  grant  passed  to  James  Todd, 
the  grantee,  subject  to  the  same  public  easements;  there  being 
no  doubt  that  where  the  lines  of  a  grant  include  a  stream,  the 
soil  covered  with  water  makes  a  jiart  of  the  grant,  and  passes 
with  the  rest,  without  being  described  as  land  aquoB  co-operia, 
and  was  held  by  Oharles  Oarroll  charged  with  the  samejtes 
publicum. 

The  question  remaining  to  be  examined  is,  whether  William 
lijon  and  Alexander  Lawson,  under  their  several  deeds  from 
Charles  OacroU,  took  a^Jdium  medium  aqum^  or  were  respect- 
ively restricted  to  the  margin  of  the  river,  leaving  the  title  to 
the  bed  of  the  stream,  in  Charles  Carroll  ?  For,  with  great  de- 
ference for  the  opinion  of  the  chief  judge,  it  seems  to  me,  that 
unless  the  right  of  property  in  the  soil,  to  the  middle  of  the 
stream,  vested  in  them  under  and  in  virtue  of  their  respective 
deeds,  there  is  no  other  ground  on  which  they,  or  those  claim- 
ing under  them,  can  be  entitled  to  it;  for  if  it  did  not  pass 
from  Charles  CarroU,  by  his  deed,  the  right  of  property  still  re- 
mained in  him.  And  if  an  island  had  risen  in  the  river,  it 
would  have  belonged  to  him;  or  if  the  bed  of  the  river  had  been 
left  bare  by  a  sudden  recess  of  the  water,  as  the  jus  puUicum 
would  thereby  necessarily  have  been  destroyed,  the  relicted 
land  would  have  remained  his,  and  would  not  Imve  apper* 
tained  to  those  who  held  the  adjoining  lands  on  either  side. 
And  upon  the  same  principle,  eo  tnstonfi,  that  the  stream  was 
diverted  from  its  original  course  in  the  year  1786,  by  digging 
the  canal,  the  soil  of  the  uncovered  bed,  the  right  of  property, 
which  he  had  never  parted  from,  would  have  been  thrown  upon 
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bim,  unaffected  by  a  publio  right,  the  uaofract  haying  ceased, 
and  no  sabaequent  filling  up  or  other  change  in  the  ecufaoe  of 
the  locus  in  quo,  by  natural  and  artificial  means,  or  either,  could 
haye  the  effect  to  depriye  him  of  his  right  of  property  in  the 
soil.  I  think,  therefore,  that  the  law  in  relation  to  the  right  of 
alluyion  is  not  applicable  to  the  facts  in  this  case,  and  that 
Lyon  and  Lawson  were  either  entitled  to  the  relicted  soil,  when 
the  water  was  first  diyerted,  or  not  at  alL  By  the  common 
law,  the  proprietors  of  estates  bounded  by  riyers  not  nayigable, 
or,  as  they  are  often  called,  priyate  riyers,  not  only  haye  the 
right  of  fishing,  but  the  property  in  the  soil  itself,  ad  JUum 
medium  aguoB;  Haxg.  Law  Tracts,  5;  5  Bac.  Ab.  tit.  Preroga- 
tiye,  494;  because,  as  it  is  said,  they  are  presumed  to  haye 
been  distributed  out,  and  appropriated  as  other  lands.  And 
sometimes  by  prescription  it  is  the  same  as  to  public  riyers,  as 
in  the  case  of  the  riyer  Seyem.  This  is  a  rule  of  property  in 
England,  and  I  hold  it  to  be  equally  the  law  of  this  state.  It 
seems  to  be  admitted,  that  as  the  lands  conyeyed  by  Carroll  to 
William  Lyon  and  Alexander  Lawson,  are  described  in  the 
deeds  as  bounding  upon  Jones'  falls,  if  that  had  been  a  private 
riyer,  they  would  haye  been  entitled  to  hold  to  the  middle  of 
the  stream;  and  if  I  am  right  in  supposing  that  the  property  in 
t)lie  soil  was  CarroU's,  subject  only  to  the  common  user,  I  can 
not  peroeiye  why  Jones'  falls,  when  the  bed  had  become  pri- 
vate property,  should  not  be  subject  8ub  modo,  to  the  same 
lilies  (as  to  the  right  of  the  soil)  that  prevail  in  relation  to  pri- 
yate rivers,  which  are  private  property.  In  many  respects  the 
ssme  rules  do  prevail. 

If  one  has  an  estate  through  which  a  private  river  runs,  and 
an  island  should  arise  in  the  river,  it  vrill  belong  to  him;  so  if 
he  has  the  property  in  the  soil  of  a  public  river,  and  an  island 
springs  up,  it  vrill  equally  belong  to  him.  Again,  if  in  the  case 
of  a  private  river,  the  bed  is  left  bare  by  a  sudden  recess  of 
the  water,  the  relicted  land  remains  the  property  of  the 
fpnner  owner;  and  so  if  one  had  the  property  in  the  soil 
of  a  public  river,  and  the  bed  is  left  bare  by  a  sudden  recess 
of  the  water,  the  relicted  land  vrill  remain  his,  because  in  each 
case  the  propertyin  the  soil  is  in  him.  And  for  the  same  reason, 
all  islands,  relicted  land,  and  other  increase  arising  in  navigable 
rivers,  belong  in  England  to  the  king;  here,  to  the  state,  where 
the  property  to  the  soil  has  not  been  appropriated;  but  where  it 
has  become  private  property  either  hj  grant  or  prescription,  the 
same  rules  do  or  should  apply  to  it  that  govern  other  private 
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proper^  of  fhe  same  nature.  It  ia  subject  to  the  same  law  of 
desoenta,  and  liaUe  to  be  tzanaferred  by  the  aame  mode  and 
ionn  of  oonTeyanoe,  and  ia  aubject  to  none  of  the  rnlea  appli- 
eable  to  landa  not  granted  or  diatributed  out. 

Iff  therefore,  where  a  man  having  an  estate  through  which  a 
private  river  runa,  conveya  away  his  land  lying  on  one  aide  of 
the  stream,  and  describes  it  as  bounding  on  the  river,  the  pup- 
4)ha8er  vnll,  by  operation  of  law,  hold  to  the  middle;  it  would 
seem  by  parify  of  reason,  that  if  the  same  man,  having  an 
estate  through  which  a  public  river  runs,  the  soil  of  the  bed 
of  which  makes  a  part  of  his  estate  as  in  the  case  of  a  pri^ 
▼ate  river,  contra  away  the  land  lying  on  one  side,  and  makes 
the  river  the  boundiuy,  the  purchaser  would,  by  the  same  oper^ 
«tion  of  law,  be  entitled  to  hold  in  respect  of  the  right  of  soil[ 
to  the  middle  of  the  stream.  For  why  in  one  case  more  than 
the  other  should  the  purchaser  be  restricted  to  the  maigiii  of 
the  stream,  the  river  acting  equally  aa  a  boundary  in  both  ca|»es, 
•etc. ,  and  the  public  easement  being  in  no  manner  diatnrbed.  In 
both  cases  the  soil  is  the  private  property  of  the  seller,  and  the 
aame  reason  applies  aa  well  to  one  as  the  other,  whether  he  ac- 
•quired  his  title  by  grant,  or  holds  it  under  the  fiction  that  it 
waa  originally  distributed  out  to  him.  And  if  in  the  latter 
•case,  the  purchaser  would  not  be  entitled  to  hold  in  respect  of 
the  soil  to  the  middle  of  the  river,  neither  should  he  be  in  the 
former. 

But  the  cases  put  may  be  more  nearly  assimilated  by  aupposing 
that  in  the  case  of  the  private  river  the  exclusive  right  of  fishing 
had  been  before  granted  to  another,  so  that  the  seller  would 
have  nothing  but  the  property  in  the  aoil  in  either,  subject  to 
4m  exclusive  right  of  fishing  in  the  one  case,  in  another,  and 
to  a  common  of  fishery  in  the  other  case.  On  what  principle 
it  is  that  the  riparian  proprietors  are  held  to  have  the  prop- 
erty in  the  soil,  to  the  middle  of  a  private  river,  is  not  material. 
Whether  the  law  aasigns  it  as  a  specific  limitation  to  their  re- 
spective ownerahips,  because  that  streams,  being  in  their  nature 
unstable,  the  limita  of  eatatea  depending  upon  them  would,  if 
•confined  to  the  margins,  be  unsettled;  or  that  the  river  acts  aa 
a  boundazy  between  them,  and  that  therefore  they  are  carried 
to  the  ideal  line  that  is  supposed  equally  to  divide  the  stream. 
But  admit  the  rule,  and  it  applies  with  equal  reason  and  policy 
to  public  or  navigable  rivera,  the  beds  of  which  have  been 
^[rmnted  out  and  become  private  property.  For  it  cannot  be 
unagined  that  the  aeller,  when  he  uses  the  same  worda  of  de- 
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scriptioQ,  intends  in  the  one  case  more  than  the  other  to 
restrict  the  purchaser  to  the  margin  of  the  stream*  All  the 
lands  in  this  state  haye  not  been  distributed  or  gnated  oat  to 
the  citizonSy  as  they  are  supposed  to  have  been  in  England;  but 
unnayigable  rivers,  and  lands  not  patented,  axe  as  much  the 
property  of  the  state  as  public  rivers  in  England  are  the  prop* 
eriy  of  the  king.  And  if  the  state  grants  a  tract  of  land, 
bounding  on  an  unnavigable  riyer,  I  hold  the  rule,  before 
alluded  to,  to  apply,  and  that  the  grantee  will  be  entitled  to 
the  soil  to  the  middle  of  the  stream.  And  applying  the  same 
rule  to  this  case,  I  think  that  Alexander  Lawson,  under  lus 
deed  from  Charles  Carroll,  was  entitled  to  hold  to  the  middle 
of  Jones'  falls,  and  agree  with  the  chief  judge  thai  the  appel- 
lant is  entitled  to  recoyet  the  land  which  forma  the  eubjeet  of 
suit. 

JoKNSOM  and  Mabtu,  JJ.,  concurred. 

Eablb,  J.,  ddiyered  a  dissenting  opinion. 

Judgment  reyersed. 

8m  P«gBfo  y.  Piatt,  8  Am.  Dm.  882;  Pod  r.  Mwtm^  7  liL  SI^l 
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(6  Biaan  k  Jommmm,  SU.1 

IkoyMSF— Mbasdbs  ov  Daxagss. — ^The  meMnra  of  damagMb  in  an  Mtian  of 
troyer,  is  tho  yaluo  of  the  property  at  the  time  of  oonyanioo,  with 
intereit  to  the  time  of  taking  the  veidiet. 

Bbtobn  or  PBOPiBTy  Bxvoiub  Action.— If  the  defendant^  in  an  Mtion  of 
trover,  xetom  the  property  before  action  is  bronght^  and  the  aaDie  he 
accepted  by  the  owner,  he  can  only  recover  for  the  partial  conyenton. 

Ghanqb  oy  Pbopebtt  by  Juboment.— The  right  of  property,  in  the  nbjeet- 
matter  of  an  action  of  trover,  is  not  vested  in  the  defendant  nntil  ja4g* 
ment  is  Mtisfied.  And  upon  saoh  Mtisf action  the  defendant  is  entitled 
to  the  increaae  of  the  property,  between  tho  time  of  ouufeuion  and 
satisfaction,  and  mnst  bear  the  Iom  that  has  ooouxed. 

Appeal.  Trover  for  Beyeral  negro  alayes,  bioug^  hy  the 
appellant  against  the  appellee.  The  faota  are  stated  in  the 
opinion. 

B.  JohnBon,  for  the  appellant. 

Edrper,  Magruder  and  J.  Johntan^jun.,  contra. 

By  Court,  Dobsbt,  J.    The  appellant  in  this  cause,  as  admin- 
istrator of  Jane  Fishwick,  instituted  an  action  of  troyar  in 
Oeoxge*s  county  court,  to  September  term,  1813,  againai 
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the  appellee^  to  reooyer  the  value  of  certain  negroes,  among 
whom  were  Sail,  Patt  and  Phillis,  the  property  of  the  appel- 
lant's intestate,  and  obtained  a  yerdiot  for  the  sum  of  seven 
thousand  one  hundred  and  fifty-three  dollars  and  fifty  cents, 
on  which  judgment  was  rendered.  The  appellee  appealed  from 
that  judgment  to  the  court  of  appeals,  and  the  same  was 
affirmed  at  June  term,  1818;  and  the  amount  of  the  judgment, 
with  costs,  was  paid  by  the  appellant  to  the  appellee  before  the 
trial  but  after  the  issue  was  joined  in  the  present  suit.  After 
the  commencement  of  the  action  of  trover,  in  which  the  verdict 
was  rendered,  the  slaves.  Sail,  Patt  and  Phillis,  each  had  a 
child,  and  the  present  action  of  trover  was  instituted  by  the 
appellant  to  recover  the  value  of  the  said  children.  The  court 
below  decided  that  the  action  could  not  be  maintained,  and  this 
court  concur  in  that  decision.  The  British  authorities  lay  down 
the  general  proposition,  that  if  the  plaintiff  in  an  action  of 
trover  has  recovered  damages  for  the  conversion  of  the  goods, 
the  property  thereof  vests  in  the  defendant,  who,  as  damages 
to  the  value  have  been  recovered  against  him,  is  to  be  consid* 
ered  as  a  purchaser:  Adams  t.  BroughUm,  2  Str.  1078;  6  Bacon's 
Abr.  tit.  Trover  A,  p.  679.  This  court  are  of  an  opinion,  that 
the  judgment  per  ae  doth  not  clothe  the  defendant  with  the 
legal  character  of  a  purchaser;  but  that  the  judgment  and  its 
fruit,  to  wit,  the  payment  of  the  amount  thereof,  must  both 
concur,  to  vest  the  right  of  property  in  the  defendant.  But 
the  question  occurs,  to  what  epoch  shall  the  title  of  the  de- 
fendant relate  on  his  satisfying  the  amount  of  the  judgment  f 
And  we  think  his  title  relates  back  to  the  time  of  the  conver- 
sion. If  the  thing  converted  should  from  any  cause,  whether 
natural  or  artificial,  be  destroyed  during  the  interval  intervening 
between  the  period  of  conversion  and  the  payment  of  the  judg- 
ment, the  loss  must  be  sustained  by  the  defendant;  and  it  would 
seem  to  follow,  that  if  the  thing  should  improve  in  value  during 
that  period,  the  benefit  ought  to  inure  to  the  defendant,  on 
the  principle  qui  aeniii  onua^  sentire  debei  et  cammodum. 

It  must  be  bom  in  mind  that  the  plaintiff  in  an  action  of 
trover  compels  the  defendant  to  become  a  purchaser  against  his 
-will;  and  from  what  period  does  he  elect  to  consider  the  de- 
fendant as  a  purchaser,  or  as  answerable  to  him  for  the  value  of 
the  thing  converted?  He  selects  the  date  of  conversion  as  the 
epoch  of  the  defendant's  responsibiUfy,  and  claims  from  him 
the  value  of  the  properly  at  that  period,  with  interest,  to  the 
time  of  taking  the  verdict.    The  inchoate  right  of  the  defendant 
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as  a  purchaser  must,  therefore,  be  considered  as  coeval  with 
ihe  period  of  conTersion»  and  his  right  being  consummated  by 
the  judgment  and  its  discharge,  must,  on  equal  and  equitable 
principles,  relate  back  to  its  commencement.  The  generality  of 
our  expressions  must  not  be  misunderstood;  we  do  not  mean  to 
decide  that  in  all  cases  of  trover  the  payment  of  the  damages 
assessed  vests  the  right  of  property  in  the  defendant.  Thus,  if 
property  converted  is  returned  and  received  by  the  owner  be- 
fore the  institution  of  an  action  of  trover,  as  damages  could 
only  be  given  for  a  partial  conversion,  the  payment  thereof 
would  not  divest  the  right  of  property  out  of  the  plaintiff  and 
vest  it  in  the  defendant. 
Judgment  affirmed. 


See  Benjamin  on  Saks,  wa  49^  and  Freaman  on  JadgBMnti^  aao.  2S7»  lor 
oonfirmation  of  the  dootiine  here  laid  down  aa  to  the  transfer  of  titla  hj  tht 
reooveiy  and  aatiafaotion  of  Jodgnient  in  an  action  of  ireapaw  or  trow; 
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Salb  or  AxnauL  to  bb  Made.— A  oontraot  for  the  aale  of  attielea  to  he  pr^ 
pared  for  deli  very  by  work  and  labor,  and  where  the  work  and  labor  are  a 
part  of  the  oontraot^  ia  not  within  the  atatate  of  fraada  relative  to  the 
aale  of  gooda,  warea  and  merohandiM. 

Appeal  from  a  verdict  and  judgment  in  favor  of  the  defend- 
ant  below  in  action  of  asaumpsU  brought  l^  Eidhelberger  to  re- 
cover damages  for  the  violation  of  a  contract  to  deliver  a 
quantity  of  wheat  at  a  particular  day.  The  opinion  states  iha 
case. 

B.  Johnaon  and  Schley,  for  the  appellant. 

Thney  and  Magruder,  contra. 

Eable,J.  The  facts  of  this  case  appear  aa  follows:  Onthefoor* 
teenth  of  November,  1816,  McOauley  entered  into  a  verbal  con- 
tract with  Eichelberger,  to  ddiver  to  him  eight  hundred  busheb 
of  wheat,  which  was  then  unthreshed  and  in  the  straw,  and  so 
understood  between  the  parties,  hj  or  before  the  Christmas  fol- 
lowing, if  the  weather  would  admit  of  the  said  wheat  being  got 
out  by  that  time;  for  which  Eichelberger  was  to  pay  at  the  lais 
and  price  of  one  dollar  and  sizty*five  cents  per  bushel  on  the 
delivery,  and  give  McCauley  the  o£Eal  thereof.  The  weather 
did  admit  of  the  wheat  being  threshed  out  by  or  before  Quiii- 


June,  1821.]     Eiohelbcboeb  v,  MoCaulet.  515 

maSy  but  McCaulej  neglected  to  deliyer  the  same,  or  any  pari 
thereof.  Sadh  being  the  facts  of  the  case,  and  it  being  ad« 
mitted  that  Eiohelberger  accepted  no  part  of  the  grain  so  scrld, 
B«r  actually  received  the  same,  nor  gave  anything  in  earnest 
to  bind  the  bargain,  or  in  part  payment,  and  that  no  note  or 
memorandom  in  writing  was  signed  by  the  parties,  or  their 
agents  thereto  lawfully  authorized,  the  court  below  was  called 
upon  to  decide,  whether  this  was  a  case  within  the  operation  of 
the  statute  of  frauds  and  perjuries,  and  having  expressed  an 
opinion  to  that  effect,  it  has  become  the  duty  of  this  court  to 
revise  the  opinion,  and  correct  it  if  erroneous.  Since  the  ad- 
judication of  Bcmdeau  v.  WyaU^  by  Lord  Loughborough,  in  the 
year  1792,  it  has  been  considered  established  law  that  verbal 
executory  contracts  for  the  sale  of  goods,  wares,  and  merchan- 
dises, where  no  part  of  the  goods  sold  has  been  accepted  or  re- 
eeived  by  the  buyer,  nor  anything  has  been  given  him  in  earnest 
to  bind  the  bargain,  or  in  part  payment,  and  where  no  note  or 
memorandum  of  the  bargain  has  been  signed  by  the  parties,  or 
their  agents  thereto  lawfully  authorized,  are  within  the  opera- 
tion of  the  statute,  and  are  void.  The  contract  here  being  of  this 
character,  to  be  performed  at  a  future  time,  and  in  its  nature 
executory,  is  avoided  by  the  statute,  unless  there  are  circum- 
stances in  it  to  distinguish  it  from  ordinary  executory  contracts. 
It  is  alleged  there  are  such  circumstances,  and  that  the  wheat 
being  unthreshed,  and  in  the  straw,  at  the  time  of  the  bargain*, 
and  work  and  labor  being  necessary  to  prepare  it  for  delivery, 
it  is  not  a  sale  of  goods,  wares,  and  merchandise,  within  the 
meaning  of  the  seventeenth  section  of  this  statute. 

Whatever  opinion  may  be  entertained  of  the  true  meaning  of 
the  seventeenth  section  of  the  statute,  the  court  think  the  dis- 
tinction between  mere  contracts  of  sale  of  goods,  and  those  con- 
tracts for  the  sale  of  goods  where  work  and  labor  is  to  be  bestowed 
on  them  previous  to  delivery,  and  subjects  are  blended  together, 
some  of  which  are  not  in  the  contemplation  of  the  statute,  has 
too  long  prevailed  to  be  at  this  day  questioned.  It  is  enforced 
by  Lord  Loughborough  in  the  before  mentioned  case  of  Bon-^ 
deau  V.  WyaU,  and  has  since  been  acted  on  by  several  most 
respectable  judges.  The  case  of  Clayton  v.  Andrews,  decided 
by  Lord  Mansfield  in  1767,  a  case  in  all  its  circumstances  ex- 
actly parallel  with  the  present,  has  been  used  as  an  authority 
open  this  distinction.  It  is  said  to  be  a  case  without  the  stat* 
ate,  because  work  is  to  be  done  in  threshing  out  the  wheat, 
which  makes  a  part  of  the  contract,  and  is  different  from  a 
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mere  contract  of  sale,  to  which  kind  of  contract  alone  the  stat- 
ute is  applicable.  It  is  not  known  whether  this  distinction  has 
been  expressly  recognized  by  any  of  the  adjudications  of  the 
courts  of  justice  in  this  state,  but  the  case  of  Rondeau  t.  WyaU^ 
which  insists  on  that  doctrine,  has  been  acknowledged  as  au- 
thority in  the  late  general  court,  in  the  case  quoted  on  the 
argument  of  Newman  y.  Morris^  4  Har.  k  MiiHen.  421.  It  was 
a  contract  for  the  deliyery  of  cheese  at  a  future  time,  and  on 
the  authoriiy  of  Rondeau  t.  WyaU^  it  was  determined  to  be  an 
executory  contract,  and  Toid  under  the  statute.  The  distinc- 
tion thus  recognized  the  court  do  not  intend  shall  be  pushed 
farther  than  the  circumstances  of  the  case  of  Clayton  and 
Andrews  will  justify,  and  they  must  not  therefore  be  understood 
to  extend  it  to  cases  where  the  articles  sold  are  not  to  be  pre- 
pared for  deliyery  by  work  and  labor,  and  where  the  work  and 
labor  may  not  be  considered  in  some  measure  a  part  of  the  con- 
tract. ThvLB  understood,  the  court  reyerse  the  decision  of  the 
court  below,  and  order  a  pfocedendo. 

Ohasb  C.  J.  and  Mabun,  J.,  were  absent  at  the  aignment,  bat 
ooncurred  in  the  opinion  of  the  court. 
Judgment  reyersed. 

qoMfeiaD  is  oooBidered  in  the  note  to  OroMhank  y.  Bmr^  aatt^  187. 


Greager  V.  Brenqle. 

[6  HAaan  k  JcmmoK,  384.] 

SuBBOOAixoir,  BioBT  OF.— A  rarety  who  pays  the  Judgmsnt  debt  of  hie 
principal  may,  in  equity,  compel  the  creditor  to  anign  the  jndgmBB^ 
with  all  the  liena  giyen  by  the  principal  to  seoiire  IL 

SuBxrr's  Riohts  Aoainbt  Fbzncifal'b  BAni.— Although  eqni^  win  om- 
pel  an  aaeignment  of  a  judgment  against  the  debtor  which  a  anrety  hae 
■atiefied,  yet  it  will  not  anthoriae  the  soiety  to  proceed  agamst  the 
bail  of  the  principal  nnleea  anoh  bail  is  abaolately  fixed  at  the  time  el 
the  anignment. 

Bail  PLSADnro  SATiarAcnoir  of  Judomxnt.— Where  a  aaxety  on  a  bond 
pays  the  creditor  the  amount  of  a  Judgment  vecoyered  agaimt  the 
debtor,  the  bail  of  the  principal  may  plead  aadh  payment  in  bar  to  an 
action  against  him  by  the  creditor. ' 


Appeal  from  the  court  of  chancery.  Brengle  in  his  bill  stated 
that  lie  was  surety  on  a  bond  for  George  Oreager,  senior,  in  fiiyor 
of  one  Burke;  that  Burke  assigned  the  bond  to  Gtebhart,  who 
instituted  suits  against  the  obligors  and  recoyered  judgments; 
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that  Creager,  junior^  conspired  with  his  f ather,  the  oUigor,  to 
defraud  the  surety,  paid  to  Gebhart  the  amount  due  on  the 
bond,  and  instead  of  taking  a  receipt,  took  an  order  from  him  to 
the  clerk  to  enter  up  judgment  for  Creagor  junior's  use;  that  the 
latter  represented  to  the  bail  that  he  need  not  surrender  the 
obligor,  and  further  refused  to  receive  from  complainant  the 
amount  paid  on  the  judgment,  or  to  suffer  a  Bcire facias  to  issue 
against  the  bail.  Belief  prayed  and  an  injunction.  The  answer 
of  the  defendant  herein  alleged  that  the  payment  by  him  was 
in  purchase  of  the  judgment  against  his  father,  and  not  in  dis- 
charge thereof,  and  that  the  money  so  paid  had  not  been  fur- 
nished by  the  father  but  had  been  borrowed  by  defendant 
from  the  Fredericktown  bank,  and  denied  all  fraud.  Upon 
argument,  Eilty,  chancellor,  dissolved  the  injunction,  not  being 
satisfied  that  he  would  be  justified  in  continuing  it  against  the 
answer  of  the  defendant,  and  leaving  the  complainant  to  pro- 
cure the  assignment  of  the  judgment  as  the  law  may  authorize. 
Commissions  were  issued  and  testimony  taken.  It  being  sug- 
gested that  the  complainant  had  paid  to  the  younger  Creager 
the  amount  due  on  the  judgment,  the  chancellor  intimated  that 
a  repayment  thereof  would  be  the  relief  to  which  complainant 
would  be  entitled  upon  a  supplementary  bill.  Such  a  bill  having 
been  filed  against  Creager  junior  alone,  he  contended  that  the 
representatives  of  his  deceased  father  should  have  been  a  party 
thereto.  The  chancellor  being  of  opinion  that  there  had  beefi 
fraud  in  the  defendant,  decreed  a  repayment  of  the  money  paid 
on  the  judgment  vrith  interest. 

From  this  decree  the  appeal  was  taken. 

Finkney,  Taney  and  Schley,  for  the  appellant. 

B,  Jcktmon,  contra. 

By  Court,  Dobsey,  J.  In  examining  the  decree  of  the  chan- 
cellor, the  first  inquiry  which  must  engage  the  attention  of  the 
court  is  this:  Was  the  money  paid  by  Oeorge  Creager,  junior, 
to  Oebhart,  the  money  of  Oeorge  Creager,  senior,  or  was  it  the 
money  of  the  former,  and  paid  by  him  in  purchase  of  the  judg- 
ments f  The  complainant,  in  his  bill,  charges  that  the  money 
^WBB  furnished  by  the  elder  Creager,  and  paid  by  Creager, 
jnnior,  to  Gebhart,  in  satisfaction  of  the  judgments.  Creager, 
tbe  younger,  in  his  answer  swears,  that  no  part  of  the  money 
^ras  famished  by  Creager,  senior;  that  he  borrowed  the  same 
from  the  Fredericktovm  branch  bank,  and  that  the  payment 
made  by  him  to  Oebhart,  in  the  absence  and  without  the 
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knowledge  of  Creager,  senior,  in  porohase  of  the  judgmenta, 
and  not  in  diaoharge  or  aatis&otion  thereof.  Oreager,  senior* 
in  his  answer,  most  explicitly  denies  that  he  furnished  the 
money,  or  had  any  agency  in  borrowing  the  same,  or  in  its  sub- 
sequent application;  and  the  answers  of  both  these  defendants, 
{n  relation  to  this  point,  are  supported  by  Lewis  Creager,  who 
proves  that  the  money  paid  to  Oebhart  belonged  to  Greager, 
junior,  and  was  raised  on  paper  discounted  for  his  use,  at  the 
Frederick  bank;  and  this  witness,  on  his  cross-examination, 
states  the  motives  which  induced  Oreager,  junior,  to  purchase 
the  judgments. 

The  answers  of  Oreager,  senior,  and  Oreager,  junior,  when 
considered  in  connection  with  the  testimony  of  Lewis  Oreager, 
furnish,  in  the  opinion  of  the  court,  a  mass  of  testimony  which 
must  be  considered  as  condusiye.  Gebhart  swears  that  it  was 
his  impression,  at  the  time  of  receiying  the  money,  that  Oreager, 
junior,  meant  to  discharge  the  judgment;  but  he  does  not  di»> 
close  the  grounds  of  his  impression,  and  it  is  most  evident 
that  the  circumstance  of  Oreager,  junior,  requiring  an  assign* 
ment  of  the  judgment,  when  he  paid  the  money,  was  calculated 
to  create  an  impression  the  very  reverse  of  that  which  was 
made  on  the  mind  of  Oebhart;  and  the  impatience  manifested 
by  Oreager,  junior,  to  procure  the  assignment,  before  the  com- 
plainant could  be  present,  was  perfectly  consistent  with  the  fact 
of  his  being  a  purchaser,  and  is  fairly  refenable  to  the  appre- 
hension that  the  complainant  would  endeavor,  if  present,  to 
prevent  Oebhart  from  making  the  assignment.  The  other  testi- 
mony offered  by  the  complainant  on  this  point,  is  considered 
by  the  court  as  inconclusive,  and  at  best  only  calculated  to  create 
slight  suspicions,  which  cannot  prevail  against  the  unambiguous 
answers  of  the  defendants,  supported  as  they  are  by  the  posi- 
tive testimony  of  Lewis  Oreager.  It  is  clear,  therefore,  thai 
the  decree  of  the  chancellor  cannot  be  supported  on  the  ground 
that  the  money  paid  to  Oebhart  was  paid  in  discharge  of  the 
judgments.  We  proceed  to  inquire  whether  there  is  any  other 
foundation  on  which  the  decree  can  be  sustained.  It  has  been 
urged  by  the  complainant's  counsel,  that  the  complainant,  on 
tendering  to  Oreager,  junior,  the  amount  of  the  judgments,  was 
entitled  to  an  assignment  of  the  judgment  against  Oreager, 
senior,  with  liberty  to  proceed  against  his  bail;  and  that  aa 
Oreager,  junior,  refused  to  assign  the  judgment,  unless  the 
complainant  would  engage  not  to  pursue  the  bail,  the  receipt 
of  the  money  due  on  the  judgments  by  Oreager,  junior. 
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against  oonaoienoey  and  that,  theieforei  a  court  of  equity  would 
be  well  wamnted  in  decreeing  a  repayment  thereof. 

It  must  be  obseryed  that  the  act  of  1763|  o.  28,  cannot  be 
brought  in  aid  of  this  position.  That  act  provides,  "  that  where 
any  person  or  persons  shall  recover  judgment  against  the  prin- 
cipal debtor  and  surety,  and  such  judgment  shall  be  satisfied 
by  the  surety,  that  the  creditor  shall  be  obliged  to  ajssign  such 
judgment  to  the  surety  satisfying  the  same,  and  that  the  assignee 
shall  be  entitled  unto,  and  haye  in  his  own  nan^  as  assignee, 
the  same  execution  against  the  principtd  debtor,  in  Tirtue  of 
such  assignment  and  this  act,  as  the  creditor  might  or  ought 
to  haye  had,  the  said  assignment  being  first  recorded  in  the  said 
court  wherein  the  judgment  shall  haye  been  rendered  or  ob* 
tained.'*  From  the  bmguage  and  provisions  of  this  act,  it  is 
evident  that  the  legislature  contemplated  an  assignment  of  the 
judgment  by  the  legal  plaintiff.  The  act  uses  the  expressions 
creditor  and  original  debtor,  and  provides  that  the  assignee 
shall,  in  virtue  of  the  assignment,  have  an  execution  in  his  own 
name  against  the  principal;  now,  if  a  cestui  que  use  was  obliged, 
under  this  act,  to  assign  the  judgment  to  the  surety,  on  his 
paying  the  same,  the  assignee  would  be  entitied  to  sue  out  an 
execution  in  his  own  name,  when  his  assignor  would  have  been 
obliged,  if  he  had  not  assigned,  to  have  enforced  the  judgment 
in  the  name  of  his  trustee— to  wit,  the  legal  plaintiff — a  con« 
atruction  which  produces  such  an  anomaly  ought  not  to  be 
given  to  the  act,  and  it  would  be  an  anomaly,  indeed,  to  hold 
that  an  assignee  of  a  judgment  should  have  a  legal  remedy  in 
his  own  name,  when  the  person  under  whom  he  claims,  and  to 
whose  rights  he  is  substituted  by  assignment,  had  no  such 
remedy.  Whether  a  surety  who  had  paid  the  amount  of  a  judg- 
ment, and  has  receiyed  from  the  legal  plaintiff  a  statutory 
assignment,  can  proceed  against  the  bail  of  the  principal  on  a 
ca»  M.  being  returned  non  est,  or  whether  such  bail  could  on 
the  plea  of  payment  defend  himself  on  the  ground  that  the 
payment  made  by  the  sureiy  operates  as  a  payment  by  the 
principal,  so  far  as  respects  tiie  bail,  are  questions  which  it  is 
Bot  necessaiy  to  decide  in  this  cause. 

The  next  inquiry  is,  whether,  on  principles  of  equity,  the 
complainant  had  a  right  to  demand  from  Oreager,  junior,  an 
assignment  of  the  judgment  against  Creager,  senior,  on  his 
paying  or  tendering  to  him  the  amount  of  tiie  judgment?  On 
this  point  the  court  have  no  doubt.  It  is  a  well-established 
principle  of  equify  that  the  surety,  on  paying  the  debt  of  the 
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principal  debtor,  has  a  right  in  a  oonrt  of  chancery  to  call  on 
the  creditor  for  an  assignment  of  the  jadgment,  and  all  liens 
"which  the  principal  has  given  to  the  creditor.  But  whether  the 
bail  of  the  principal  could  not  plead  the  payment  made  by  the 
surety,  in  yirtue  of  which  he  obtains  the  assignment,  as  a  pay- 
ment by  the  principal,  or  whether  a  court  of  equity,  which 
decrees  the  assignment,  would  not  enjoin  the  surety  from  pro- 
ceeding against  the  bail,  are  questions  entirely  distinct  from 
the  right  of  the  surety  to  claim  an  assignment  of  the  judgment 
against  the  principal.  On  principles  of  common  law,  and  inde- 
pendently of  any  statutory  provision,  we  hold  it  to  be  clear 
that  if  a  surety  in  a  bond,  whether  the  same  be  joint  or  several, 
pays  the  amount  to  a  creditor,  the  principal  may,  on  a  suit  in- 
stituted against  him  by  the  creditor,  rely  on  such  payment  as  a 
bar  to  the  suit. 

So,  also,  if  the  surety  pays  the  amount  of  the  debt  after  judg- 
ments are  obtained  against  him  and  the  principal,  and  the 
creditor  should  proceed  against  the  bail  of  the  principal,  the 
bail  might  discharge  himself  by  pleading  the  payment  and  giv- 
ing in  evidence  the  payment  made  by  the  surety.  The  creditor, 
alUiough  he  has  different  securities,  is  entitled  to  but  one  satis- 
faction, and  the  payment  by  the  surety  would  operate  as  an 
extinguishment  of  the  creditor's  right  to  charge  the  bail,  other- 
wise the  surety  in  the  foregoing  cases  would  not  be  able  to 
maintain  an  action  against  the  principal  for  money  paid,  laid 
out  and  expended,  for  his  use.  Such  at  common  law  is  the  legal 
effect  of  a  payment  made  by  the  surety  in  every  case  where  the 
principal,  or  his  bail,  have  an  opportunity  of  pleading  such  de- 
fense in  bar  of  the  action,  or  scire  facias,  as  the  case  may  be. 

But  if  we  should  admit  that  the  bail  of  the  principal  could 
not  at  law  avail  himself,  by  way  of  defense,  of  a  payment  made 
by  the  surety  and  in  virtue  of  which  the  court  of  chancery  had 
decreed  an  assignment  of  the  judgment  against  the  principal* 
still  we  think  that  the  chancellor  would  enjoin  all  proceedings 
against  the  bail.  What  equity  has  the  surety  who  became 
bound  with  his  principal,  to  look  to  the  bail  of  the  latter,  and 
who  were  not  fixed  at  the  date  of  the  assignment,  for  his  in- 
demnity. Their  engagements  were  not  contemporaneous,  or  of 
the  same  nature.  The  undertaking  of  the  surety  was  long  prior 
in  point  of  time  to  that  of  the  bail,  and  the  extent  and  nature 
of  their  obligations  were  essentially  different.  The  surety  stip- 
ulated absolutely  and  unconditionaUy  for  the  payment  of  the 
money  and  the  debt  which  he  engaged  to  pay,  with  Aeferencb 
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to  the  creditor,  was  his  own  debt.  The  engagement  of  the 
was  contingent;  he  undertook  that  the  principal  wonld,  if  a 
judgment  was  rendered  against  him,  eitiier  pay  the  amount 
thereof,  or  surrender  himself  to  prison.  This  engagement 
therefore  could  be  gratified  by  the  performance  of  collateral 
act  unconnected  with  the  discharge  of  the  creditor's  chum, 
nay,  the  undertaking  of  the  bail  became  inoperative  in  the  event 
of  the  death  of  the  principal  before  the  return  of  a  ca,  sa.  The 
engagements,  therefore  of  the  sureiy  and  bail  were  not  ad  idem. 
The  surety,  when  he  became  bound  for  the  principal,  looked  to 
him,  and  such  fixed  securities  as  he  had  given  to  the  creditor 
for  his  indemnity;  and  to  permit  him  to  proceed  against  the 
bail,  who  were  not  fixed  at  the  time  of  the  assignment,  would 
be  contrary  to  the  first  principles  of  justice.  If  the  surety  had 
this  right  it  would  necessarily  follow  that  the  creditor  could  at 
no  stage  of  the  proceedings,  after  the  bail  piece  was  filed,  enter 
an  exoneretur  against  the  consent  of  the  surety.  The  latter 
might  address  the  creditor  in  this  language:  *' Upon  paying  the 
debt  for  which  I  was  bound  as  surety,  I  am  entitied  to  the  bene- 
fit of  all  securities,  whether  absolute  or  contingent,  to  which 
the  principal  has  given  to  you,  and  as  you  have  released  the 
bail,  you  have  impaired  my  security,  and  thereby  discharged  me 
from  engagement." 

But  the  power  of  the  creditor  to  release  the  bail  of  the  prin- 
cipal before  judgment  has  never  been  questioned.  We  may 
safely  say  a  judicial  doubt  has  never  been  breathed  on  the  sub- 
ject. The  case  of  Pafwns  v.  Briddock,  cited  from  2  Yem.  608, 
does  not  apply.  The  principal  had  given  bail  in  an  action. 
Judgment  was  recovered  against  the  bail;  afterwards  the  surety 
was  called  upon  and  paid,  and  it  was  held  that  he  was  entitied 
to  an  assignment  of  the  judgment  against  the  bail.  It  will  be 
borne  in  mind  that  a  judgment  in  the  foregoing  case  was 
obtained  against  the  bail  before  the  surely  paid  the  debt  of  the 
principal;  the  contingent  engagement  of  the  bail  had  passed  in 
rem  judicaiam,  and  the  bail,  as  a  debtor,  stood  in  the  place  of 
the  principal,  and  therefore,  as  the  bail  came  in  the  room  of  the 
principal  debtor,  as  respected  the  creditor,  they  likewise  came 
in  the  room  of  the  principal  debtor  as  respected  the  surety. 
And  although  this  case  has  pushed  the  doctrine  of  substitution 
to  its  utmost  verge,  it  affords  no  principle  by  which  the  claim 
of  the  complainant  in  this  case  can  be  supported. 

As  the  bail,  therefore,  of  Oreager,  senior,  could  not  have 
been  made  liable  if  an  unqualified  assignment  had  been  made 
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by  Oreager,  jnnior,  to  the.  oomplaiiianty  we  thixik  that  the  latter 
onght  to  haye  received  the  assignment  which  the  former  was 
willing  to  give.  For  these  reasons,  we  think  that  Oreager,  jun- 
ior, could  conscientioasly  retain  the  money  paid  to  him  by  the 
eomplainant. 

Ohabb,  0.  J.,  delivered  an  opinion  in  favor  of  reversing  the 
decree. 

Decree  reversed. 


ELlMMOND   V.  RiDGELT. 
[5  Hijon  h  Jcaanom,  9tf.] 

WBBf  GouBSB  Must  bb  Followed.— If  the  calls  in  a  gnat  ara  imptnUw 
they  most  be  complied  with,  and  the  ooone  and  diatanoe  lejeetod,  if 
theae  do  not  correapond  with  the  calL  Bat  if  the  call  la  not  impentiv» 
or  cannot  be  proved,  the  location  mnat  be  acoofding  to  the  ooone  and 
diatanoe. 

Suavsr  or  Lasbs  hot  in  Ck>T7HTr. — ^If  the  certificate  of  aorvey  made  by  a 
connty  aiureyor  include  lands  lying  without  the  county,  a  grant  on  a 
eaioeat  would  be  refnsed  for  such  lands,  bat  in  a  oaae  a  grant  has  ben 
iasned  therefor  in  the  abeence  of  fraud,  it  will  operate  to  paaa  the  land. 

Owvib'b  PossnuiON  or  Pabt.— The  actual  occupation  of  a  part  of  a  tract  by 
a  grantor  extends  to  the  whole  tract,  unless  then  haa  been  an  advena 
and  uninterrupted  possession  by  inclosures  of  some  portion  thereof  for 
the  time  prescribed  by  the  statute  of  limitationa. 

'^BuinraNO  akd  Bounding"  in  Gbant. — ^When  a  grant  of  a  tract  of  land  is 
deacribed  aa  beginning  at,  eta,  by  P.  river,  and  running  and  bounding  oo 
said  river  a  certain  distance,  then  sundry  courses,  etc.,  the  fint  cooiss 
must  be  run  bounding  on  the  river  and  tiie  subsequent  oouxsea  must  be 
run  according  to  the  course  and  distance. 

Afpkai.  from  a  judgment  in  an  action  of  ejectment  brought  io 
recover  two  tracts  of  land,  one  called  Dorsey's  Search  and  the 
re-survey  thereon,  also  known  by  the  same  name.  The  defend- 
ant below,  the  appellant  Hammond,  took  defense  for  a  tract  of 
land  called  Dryer's  Inheritance.  The  plaintifif,  the  appellee,  de- 
rived title  under  a  patent,  dated  1696,  to  John  Dorsej  of  a  tract 
and  described  as  "lying  at  Elk  ridge,  beginning  at  three 
bounded  white  oaks  standing  by  Patuzent  river  and  running 
and  bounding  on  the  said  river  N.  4^  E.  87  perches,  the  N.  620 
E.  60  perches  then,"  etc.  [sundiy  courses],  '*  then  N.  1^  W.  iS 
perches  to  a  bound  white  oak  by  the  river,  then  S.  47^  E.  388 
perches  to  a  bounded  white  oak,  then  by  a  straight  line  to  the 
first  bounded  oaks,  containing,  and  now  laid  out  for  four  hun- 
dred and  seventy-nine  acres  of  land."  The  heir  and  devisee  of 
Dorsey  procured  a  re-survey  and  a  grant  dated  June  10, 1784, 
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'*  for  all  that  tract  or  parcel  of  land  called  Doney's  Search  with 
its  Taoanoy  added,  lying  and  being  formerly  in  Baltimore,  but 
now  in  Anne  Arundel  connly  aforesaid,  on  Elk  ridge  and  on 
the  east  side  of  Patuxent  river,  beginning  at  three  bounded 
white  oaks,  being  the  third  boundaiy  of  the  land  called  Long 
Beach,  standing  near  the  aforesaid  riverside,  said  trees  being 
the  original  beginning  trees  of  the  said  Dorsey^s  Search  and 
running  thence  up  and  with  the  said  river  N.  4^  E.  124  perches, 
thence,"  etc.  [sundry  courses],  ''to  a  parcel  of  land  called 
Dryer's  Inheritance,  thence  with  said  land  N.  9^  E.  185  perches 
thence*'  etc.  [two  courses],  *'  to  an  original  bounded  white  oak 
of  Dorsey^s  Search,  thence  S.  47^  E.  432  perches,  to  the  land 
called  Long  Beach,  thence  with  the  said  land  to  the  aforesaid 
three  bounded  white  oaks,  containing  and  now  laid  out  for  seven 
hundred  and  fifty  acres  of  land,  more  or  less.  By  sundry  mesne 
conveyances  the  tract,  Dorsey^s  Search,  came  to  Bichard  Bidgely , 
the  lessor  herein,  who  conveyed  the  same  in  mortgage  to  Daniel 
Dorsey  in  1796,  which  mortgage  was  released  by  two  deeds 
produced  in  evidence  and  dated  in  1814  and  1818. 

The  defendant  derived  title  under  Besdn  Hammond,  through 
sundry  conveyances  from  Samuel  Dryer,  to  whom  in  1695,  the 
tract  of  land  known  as  Dryer's  Inheritance  was  surveyed  and 
was  described  as  **  lying  on  the  west  side  of  the  north  branch  of 
Patuxent  river,  beginning  at  a  bounded  red  oak  standing  by  the 
said  branch,  it  being  a  bounded  tree  of  Thomas  Brown's,  and 
running  N.  62^  W.  86  perches  to  a  bound  red  oak  in  a  branch, 
then  N.  6^  W.  862  perches  to  a  bound  white  oak,  then  N.  66^ 
B.  120  perches  to  a  bound  white  oak  standing  by  the  said  river 
then  bounding  on  the  said  river  running  S.  5^  E.  270  perches, 
then  by  a  straight  line  to  the  first  bounded  tree  containing  and 
now  laid  out  for  two  hundred  and  fifty-four  acres  of  land,"  etc. 
The  plaintiff  offered  evidence  to  show  that  John  Dorsey,  and 
those  holding  under  him  had  always  considered  that  Dorsey's 
Search  included  the  tract  in  dispute,  a  strip  of  land  on  the  west 
side  of  the  Patuxent  river.    The  defendant  then  gave  in  evi* 
dence  the  record  of  an  action  of  ejectment  brought  by  Daniel 
Dorsey's  lessee  against  Bezin  Hammond,  including  an  appeal  ta 
the  court  of  appeals  in  which  action  the  defendant  recovered 
judgment.    The  action  was  brought  by  the  mortgagee  and  in- 
volved the  same  tract  of  land  as  in  this  case.    Upon  obtaining 
the  release  aforesaid,  Bidgely  instituted  the  present  suit.    The 
defendant  contended  that  the  former  action  was  also  prosecuted 
for  the  use  of  this  plaintiff  and  prayed  the  direction  of  the  court 
that  that  judgment  was  binding  on  this  court. 
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Chasb,  0.  J.  The  court  are  of  opinion  that  between  the  aame 
parties  and  those  claiming  under  them,  the  judgment  of  the 
court  of  appeals  in  the  same  question  of  law  is  condusiYe.  Boi 
Richard  Bidgelj,  the  lessor  of  the  plaintiff  in  the  present  suit, 
was  not  a  party  in  the  former  suit  of  Daniel  Dorsej's  lessee 
against  Bezin  Hanunond.  It  having  been  entered  on  the  docket 
for  the  use  of  Richard  Bidgely  does  not  make  him  a  party. 
The  legal  estate  vested  in  Danid  Dorsey,  the  mortgagee,  under 
the  mortgage  from  Bichard  Bidgely;  on  payment  of  the  mort* 
gage-money,  and  executing  the  release  from  Daniel  Doraey  to 
Bichard  Bidgely,  he  was  in  of  his  former  estate  by  a  title  para- 
mount to  that  of  Daniel  Dorsey .  Bichard  Bidgely  had  only  an 
equity  of  redemption  imtil  the  mortgage-money  was  paid.  No 
acts  of  the  mortgagee  could  affect  his  equitable  right,  or  dimin- 
ish his  interest.  A  cestui  que  trust  cannot  bring  an  ejectment. 
The  entry  on  the  docket  that  it  was  for  Bichard  Bidgely's  use 
cannot  make  him  the  party,  or  conclude  him  on  the  question  of 
law  decided  in  the  case  of  Daniel  Dorsey's  lessee  against  Beodn 
Hammond;  and  his  having  had  the  conduct  of  the  suit  because 
he  had  the  equity  of  redemption  in  the  land,  could  not  make 
him  the  party  in  contemplation  of  law,  or  conclude  him  by  the 
decision  of  the  court  of  appeals  in  the  case  referred  to. 

It  is  the  unquestionable  right  and  province  of  the  court  to 
decide  on  the  construction  of  grants  as  well  as  to  the  thing 
granted,  as  to  the  nature  and  quality  of  the  estate  which  passes 
by  it,  except  in  the  single  instance  of  a  latent  ambiguity.  The 
construction  of  the  grant  is  to  be  made  according  to  the  inten- 
tion of  the  parties,  to  be  collected  from  the  words  and  expres- 
sions contained  in  the  grant,  if  such  intention  is  not  inconsistent 
with  some  rule  or  principle  of  law.  In  doubtful  caaee  flial 
exposition  is  to  be  given  which  Is  most  beneficial  for  the  grantee; 
and  pursuant  to  that  principle  the  preference  was  given  to  calls 
originally,  because  generally  the  location  by  calls  gave  the 
grantee  more  land  than  the  location  according  to  course  and 
distance.  Almost  every  grant  that  has  calls  as  weU  as  courses 
and  distances,  is  susceptible  of  a  double  location,  because  the 
call  and  the  course  and  distance  seldom,  if  ever,  precisely  agree. 
If  the  call  is  imperative  or  peremptory  in  the  judgment  of  the 
court,  it  must  be  complied  with,  and  the  course  and  distance 
rejected  if  they  do  not  correspond  with  the  call.  If  the  call 
is  not  imperative,  or  cannot  be  proved,  the  location  most  be 
according  to  course  and  distance. 

Id  all  ejectments  in  which  the  controversy  is  about  the  loea- 
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tion  of  the  land,  the  land  mnst  be  located  according  to  the  dif- 
ferent views  or  pretensions  of  the  contending  parties,  and  to 
support  these  locations  the  evidence  is  introduced,  on  which  the 
questions  of  law  arise  as  to  the  true  location  of  the  land,  which 
must  conform  to  the  true  exposition  of  the  grant.  A  latent  am- 
biguitj  is  an  ambiguity  concealed,  or  not  apparent  on  the  face 
or  inspection  of  the  grant,  but  is  created  by  the  introduction  of 
parol  evidence  showing  that  the  grantor,  for  instance,  has  two 
tracts  of  land  called  Black  Acre,  the  name  of  the  land  granted; 
parol  evidence  is  admissible  to  show,  for  the  purpose  of  explain- 
ing and  removing  the  ambiguity,  which  tract  of  land  was  in- 
tended to  pass,  and  the  finding  of  the  jury  will  give  effect  and 
operation  to  the  grant  by  ascertaining  which  tract  passed.  In 
this  way  the  right  of  expounding  the  grant  and  locating  the 
land  according  to  such  exposition,  devohes  on  the  jury,  and  is 
rightfully  vested  in  them. 

So,  in  the  case  of  a  call  for  the  head  of  a  creek  called  Swan 
creek,  and  there  are  two  creeks  of  that  name;  and  so  if  there 
are  two  places  set  up  as  the  head  of  Swan  creek,  the  jury  are  to 
determine,  in  the  first  case,  according  to  the  evidence,  which 
creek  was  intended;  and  in  the  second,  which  place  is  the  head 
of  the  creek.  So,  if  a  tree  is  called  for,  and  there  are  two  trees 
set  up  as  the  call;  and  so,  if  the  line  of  a  tract  of  land  is  called 
for,  and  there  are  two  tracts  of  that  name,  the  jury  are  to  decide 
which  is  the  tree  intended,  and  which  is  the  tract  of  land  in* 
tended,  and  at  what  part  of  the  line  the  inters^tion  was.  All 
these  are  instances  of  a  latent  ambiguity,  and  of  locations  with 
a  double  aspect.  Many  other  instances  could  be  enumerated, 
but  these  will  suffice  to  show  the  ideas  of  the  court  of  a  latent 
ambiguity. 

These  principles  and  positions  being  laid  down,  which  the 
court  consider  as  incontrovertible,  will  guide  the  court  to  a  right 
decision  of  the  question  now  submitted  to  them  by  the  prayer 
made  by  the  counsel  for  the  plaintiff,  for  their  direction  to  the 
jnry  as  to  the  true  construction  of  the  grant  of  the  land  called 
jyryea^B  Inheritance. 

What  is  the  plain  intent  and  meaning  of  the  parties  to  be 
collected  from  the  words  of  the  grant,  **  beginning  at  a  bounded 
red  oak  standing  by  the  said  branch  of  Patuxent  river,  and 
ronning  N.  67P  W.  86  perches,  to  a  bounded  red  oak  in  a 
branch,  then  N.  6^  W.  862  perches,  to  a  bounded  white  oak, 
then  N.  66^  E.  120  perches,  to  a  bounded  white  oak  standing 
hf  said  river,  then  boiuding  on  the  said  river,  running  S.  5^ 
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E.  270  perehes,  then  by  a  sixaight  line  to  the  first  bonnded 
tree?"    The  beginning,  the  first,  second,   third,  and  fourth 
courses  axe  all  admitted  as  exhibited  and  delineated  on  the 
plots,  and  the  Patnxent  river,  as  located,  the  place  where  the 
fourth  line  terminates  on  the  river,  to  be  found  bj  the  jury  ex- 
pending the  number  of  perches  on  the  meanders  of  tiie  said 
river.    The  only  contest  is  about  the  running  of  the  fifth  and 
last  course,  which  doses  the  survey,  "then  by  a  straight  line 
to  the  first  bounded  tree."    This  expression  appears  to  be 
plain  and  free  from  doubt,  and  every  person  of  good  under- 
standing, unaccustomed  to  the  subtle  and  refined  reasonings 
of  ingenious  men  of  the  profession,  would  say  without  hesi- 
tation that  the  intention  was  to  run  directly  by  a  straight  line 
from  the  termination  of  the  fourth  Udo  at  the  river,  to  the 
beginning,  and  not  cirouitonsly,   with  the  windings  of  the 
river.    Why?    Because  a  straight  line  is  not  a  crooked  one, 
and  a  line  from  one  given  point  to  another  must  be  a  straight 
one;  and  because  the  fifth  course  is  a  distinct  sentence,  and 
because  there  is  no  expression  in  it  that  has  a  call  for  the 
river,  or  any  reference  to  it,  and  because  the  intention  is  to  be 
collected,  from  the  words  of  the  grant,  and  nothing  extrinsic  or 
de  hoTs  the  grant  can  be  resorted  to  in  the  construction  of  it 
and  because  it  is  an  imperative  call  from  the  end  of  the  fourth 
line,  running  the  said  fourth  line  two  hundred  and  sevenfy 
perches  with  the  meanders  of  the  river,  and  from  thence  to  the 
first  bounded  tree,  admitted  to  be  the  beginning,  by  a  straight 
line;  and  because,  if  the  surveyor  had  intended  to  bind  on  the 
river,  he  would  have  said,  then  with  the  river  to  the  be- 
ginning. 

The  court  are  of  opinion  that  the  fifth  course,  "  then  by  a 
straight  line  to  the  first  bounded  tree,"  admitted  to  be  the  be* 
ginning,  excludes  all  doubt,  is  an  imperative  call,  and  must  be 
gratified,  and  must  run  from  the  termination  of  the  fourth 
line,  the  place  to  be  ascertained  by  the  jury,  by  a  stnught  line 
to  the  beginning,  and  not  with  the  windings  and  meaadeis  U 
the  river,  but  binding  on  the  said  straight  line. 

The  defendant  excepted. 

2.  The  defendant  then  prayed  the  direction  of  the  oourt  thtl 
the  meaning  of  the  expressions  used  in  the  grant  of  Dorsey^t 
Search  was,  that  the  lines  should  not  extend  to  the  west  side  of 
the  river,  but  that  "  and  bounding  on  the  said  river"  was te 
be  taken  in  connection  with  all  the  courses  mentioned. 
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OsAiBK,  0.  J.  The  court,  upon  the  prayers  gabmitted  to 
them,  direot  the  jniy  that  although  plots  are  neoessaij  to  show 
the  position  of  the  land  and  the  calls  referred  to  in  the  grant, 
and  evideDce  out  of  the  grant  is  necessary  to  show  their  re- 
spectiTe  situations,  yet  not  to  aid  in  the  construction  of  the 
grant,  except  in  the  case  of  a  latent  ambiguity.  That  the  true 
construction  of  the  grant  of  Dorse/s  Search,  according  to  the 
words  and  expressions  therein,  is  to  run  the  first  course  N.  4P 
E.  87  perches  binding  on  the  river,  and  all  the  subsequent 
courses  according  to  the  course  and  distance  untU  you  come  to 
the  N.  1^  W.  48  perches.  This  construction  is  conformable 
to  the  plain  meaning  of  the  words,  and  gratifies  every  part  of 
the  grant,  and  is  pursuant  to  the  intention  of  the  surveyor, 
to  be  collected  from  the  words  he  has  used.  The  construction 
contended  for  rejects  all  the  courses  subsequent  to  the  first, 
and  cannot  be  admitted,  there  being  no  call  or  binding  expres- 
sion in  either  of  the  courses.  The  grant  of  Bobin  Hood's  forest' 
diiFers  from  the  grant  of  Dorsey's  Search;  the  word  '*  then  into 
the  woods  N.K  and  by  N.  220  perches  to  a  bounded  red  oak," 
are  omitted  in  Dorsey's  Search,  nor  are  words  of  similar  import 
inserted.  That  expression  combined  with  the  other  circum- 
stances mentioned,  in  the  opinion  of  the  court,  in  the  case  of 
Charles  DuvaU  ▼.  Naihan  Jones,  indicated  the  intention  of  the 
iBurveyor  to  make  the  great  branch  of  Patuxent  river  the  bound- 
ary from  the  second  boundary  at  the  letter  E  to  the  beech, 
because  an  intention  was  manifested  by  all  the  expressions  and 
circumstances  before  alluded  to,  and  contained  in  the  grant, 
not  to  depart  from  the  river  until  the  surveyor  came  to  the 
beech,  and  so  contended  by  the  counsel.  The  court  decided 
on  the  words  of  the  grant,  and  did  not  resort  to  extraneous  dr- 
eumstances.  Beject  that  expression,  and  the  decision  of  the 
-court  would  have  been  different. 

It  has  been  contended  in  the  case  of  Dorsey's  Search  that 
{he  words  **  running  and  bounding  "  ought  to  be  supplied  and 
made  adjuncts  to  every  distinct  course,  and  that  such  is  the  gram- 
matical construction  I  admit  it  as  to  the  word  running,  but  not 
«8  to  the  word  bounding.  The  word  running  is  implied,  be- 
<sanse  the  surveyor  could  not  locate  the  lines  without  running 
according  to  course  and  distance  of  calls,  but  bounding  is  not 
a  necessary  implication,  nor  is  it  the  grammatical  construction 
in  this  case  to  unite  it  to  every  subsequent  course,  because  as  a 
figure  of  rhetoric,  it  ought  not  to  make  the  surveyor  certify 
what  is  not  consistent  with  truth,  and  therefore  it  ought  not  to 
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be  supplied.  The  first  conise  of  Doney^s  Search  is  "  ronning 
and  bonndixig  on  the  said  riyer/'  about  which  there  is  no  dis- 
pute. The  second  course  is  N.  62°  E.  50  perches,  which  is  the 
course  running  almost  directly  from  the  river.  If  the  snrrejor 
does  certify  what  is  not  true,  by  certifying  course  and  distance 
and  calls,  and  they  do  not  agree,  that  is  his  own  act;  but  he 
ought  not  to  be  made  to  certify  what  is  not  true  by  implication. 
It  has  been  contended  that  the  word  then  is  a  copulatiye,  and 
makes  .every  course  bind  on  the  river.  It  means  *'  afterwards/' 
<<  immediately  afterwards/*  or  "  at  that  time/'  and  such  is  its 
meaning  in  all  surveys;  that  is,  as  soon  as  the  surveyor  came 
to  the  termination  of  one  line  he  commenced  running  the  next 

I  have  pronounced  my  opinion  of  that  which  I  consider  the 
true  construction  of  Dorsey's  Search.  If  I  am  mistaken,  I 
derive  great  satisfaction  from  knowing  my  errors  will  soon  bo 
corrected  by  a  superior  tribunal.  I  can  truly  say  I  have  taken 
pains  to  form  a  right  judgment. 

The  defendant  excepted. 

3.  The  defendant  then  introduced  evidence  to  prove,  and 
prayed  the  instruction  of  the  court,  that  the  maps  as  made  by  the 
plaintiff  did  not  locate  either  Dryer's  Inheritance  or  Doxsey's 
Search,  according  to  the  true  meaning  of  those  grants. 

Obasb,  O.  J.  The  court  are  of  opinion  that  the  true  con- 
struction of  the  grant  of  Dorsey's  Search,  according  to  iJM 
words  and  expressions  therein,  is  to  run  from*the  beginning  io 
the  nearest  part  of  Patuxent  river,  to  be  ascertained  by  the 
|ury  according  to  the  evidence,  and  from  thence  N.  4°  £.  S7 
perches,  with  the  meanders  of  the  river,  expending  the  number 
of  perches  on  the  same,  and  from  thence  the  subsequent  courses 
according  to  the  course  and  distance,  the  jury  making  sodi 
allowance  for  the  variation  of  the  compass  as  may  accord 
with  the  evidence,  until  you  come  to  the  course  N.  1°  W. 
48  perches,  then  N.  1°  W.  48  perches  to  a  bounded  white 
oak  by  the  river,  then  S.  47°  E.  888  perches  to  a  bounded  white 
oak  (the  two  last  oaks  admitted  by  the  parties),  then  by  a 
straight  line  to  the  first  bounded  white  oaks.  And  the  conrt 
are  also  of  opinion  that  the  true  construction  of  the  grant  of 
Dryer's  Inheritance  is  to  run  from  the  beginning,  admitted  bv 
the  parties,  N.  62^  W.  86  perches  to  a  bounded  red  oak  in  § 
branch,  then  N.  6^  W.  862  x>erches  to  a  bound  white  oak; 
then  N.  66^  E.  120  perches  to  a  bound  white  oak  standing  by 
the  river,  then  to  the  nearest  part  of  the  river,  to  be  ascertained 
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bj  the  jniy  according  to  eTidaioe»  then  bounding  on  the  riyer 
and  ranning  with  the  meanders  thereof  S.  6^  E.  270  perches, 
then  by  a  straight  line  to  the  first  bounded  tree  binding  on  said 
straight  line. 
The  defendant  excepted. 

4.  The  defendant  thai  offered  evidence  to  show  that  before 
the  re-snrrey  of  Dorsey's  Search,  and  thereafter,  the  Patozent 
iras  the  boundary  between  Baltimore  and  Anne  Arundel;  that 
the  re-Buryey  had  been  made  by  the  county  surveyor  of  Baltic 
more  county;  and  prayed  the  direction  of  the  court  that  under 
the  certificate  and  grant  of  such  surveyor,  no  land  in  Anne 
Arundel  county,  on  the  west  side  of  the  river,  would  pass. 

Cbabb,  0.  J.  The  court  are  of  the  opinion  that  the  deputy 
surveyor  had  no  authority  to  act  beyond  the  limits  of  the  county 
of  wMch  he  was  appointed  surveyor,  and  on  the  return  of  the 
certificate,  it  would  have  been  cause,  on  a  cavecU  in  the  land- 
office,  to  refuse  a  grant  for  that  part  of  the  land  which  lay  in 
Anne  Arundel  county.  But  the  grant  having  been  obtained, 
mad  no  fraud  practiced  in  the  obtention  of  it,  will  operate  to  pass 
the  land  in  Anne  Arundel  county. 

The  defendant  excepted. 

6.  The  plaintiff  then  gave  in  evidence  the  debt  books  of  the 
late  lord  proprietor,  to  prove  that  from  1764  to  1774,  the  time 
embraced  hy  such  books,  the  rent  for  the  whole  of  the  original 
and  re-survey  of  Dorsey's  Search  had  been  paid  by  Dorsey,  and 
those  under  whom  plaintiff  claims.  The  defendant  prayed  the 
instruction  to  the  jury,  that  the  evidence  would  warrant  the 
presumption  of  a  grant  from  John  Dorsey,  the  original  grantee, 
to  Samuel  Dryer,  of  that  part  of  Dorsey's  Search  on  the  west 
of  the  Patuxent  river. 


Chase,  0.  J.  The  court  have  no  doubt  about  the  law,  as  to 
the  right  of  the  court  to  instruct  the  jury  to  presume  grants  and 
deeds,  in  cases  where  there  is  a  proper  and  legal  foundation  laid 
for  the  presumption  of  the  jury,  and  the  courts  have  frequently 
BO  decided;  but  that  law  is  not  applicable  to  this  case.  This  is 
a  case  of  conflicting  grants  and  interfering  locations,  and  the 
question  between  the  parties  depends  on  what  is  the  true  loca- 
tion of  Dorsey's  Search  and  Dryer's  Inheritance,  and  the  court 
have  already  decided  that  question,  and  according  to  the  opinion 
of  the  court,  the  land  in  controversy  is  included  within  the 
limits  of  Dorsey's  Search.    It  is  a  principle  of  law  that  he  who 
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has  title  to  a  tract  of  land,  and  is  in  posBeasion  of  i»rfc,  ia  in 
pofisesflion  of  the  whole.  A  person  holding  land  cannot  ooeap} 
and  use  eyery  part  of  his  land,  nor  can  he  haToeveiy  part  under 
fence.  It  is  a  principle  of  law,  that  if  two  persons  are  in  poe« 
session  of  the  same  land,  the  one  by  title  and  the  other  bj 
wrong,  it  is  his  possession  who  has  the  right.  These  principles 
are  not  only  established  by  the  dedsions  of  the  courts,  and 
acquiesced  in,  but  are  founded  in  justice  and  general  conTen- 
ience,  favor  right,  and  resist  wrong  and  oppression. 

When  Dryer  entered  on  the  land  in  dispute,  and  made  im- 
provements, he  entered  on  it  as  Dryer's  Inheritance,  claiming  it 
as  such;  there  is  no  evidence  that  he  claimed  it  by  deed  from, 
or  any  contract  with  John  Dorsey,  the  grantee;  nor  is  there  a^y 
evidence  that  those  claiming  under  Dryer  daimed  it  otherwise 
than  as  part  of  Dryer's  Inheritance,  but  that  they  possessed  it  as 
such,  supported  that  possession  manu  forte,  and  resisted  all  at- 
tempts by  those  claiming  under  Dorsey  to  recover  the  possession. 
Dorsey,  the  grantee  of  Dorsey's  Search,  and  those  daimiag 
under  him,  having  the  right  to  that  tract,  and  being  in  posses- 
sion of  part,  thdr  possession  pervaded  the  whole  land,  and  was 
co-extensive  with  its  limits.  The  court  are  of  opinion  that  the 
evidence  in  this  case  will  not  warrant  the  court  to  direct  tiie 
jury  to  presume  a  deed  from  John  Dorsey,  the  grantee  of  Dor- 
sey^s  Search,  to  Samuel  Dryer,  the  grantee  of  Dryer's  Inheri- 
tance, and  refuse  to  give  the  direction  prayed. 

The  court  are  also  of  opinion  that  the  entry  and  possession  of 
Samuel  Dryer  on  the  part  of  Dorsey's  Search  in  dispute  were 
tortious;  and  if  the  jury  found  from  the  evidence  that  he  and 
those  claiming  under  him  were  in  the  adversary,  uninterrupted 
and  exclusive  possession,  by  indosures,  of  the  land  in  diqpute, 
for  twenty  years,  that  in  such  case  the  plaintiff  will  be  faaned  of 
his  recovery  by  the  act  of  limitations,  and  if  not  in  posseseica 
of  the  whole  land  in  dispute,  to  the  extent  of  such  possesflioii 

The  defendant  excepted. 

6.  It  appeared  that  the  will  of  John  Dorsey,  the  oiiginal 
grantee  of  Dorsey's  search,  bequeathed  to  the  heir  of  the  testa- 
tor **  my  Patuxent  plantation,  and  the  land  thereunto  adjoining, 
called  Dorsey's  Search,  lying  in  Baltimore  counly,"  etc  When- 
upon  def endiant  prayed  the  instruction  that  the  land  on  the 
of  the  river,  in  Anne  Arundd  county,  did  not 


Ohasx,  0.  J.  The  court  are  of  opinion  that  the  whole  of  the 
nd  called  Dorses  Search  passed  by  the  will  of  John  Doonej, 
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as  well  that  part  lying  on  the  west  side  of  Patozent  river,  as 
that  lying  on  the  east  side  of  said  river. 

The  court  are  also  of  opinion  that  if  the  jury  find  that  Bebo* 
rah  Dorsey  and  Henry  Woodward  Dorsey,  the  grantors  in  the 
deeds  to  Bichard  Bidgely,  were  in  the  possession  of  part  of  the 
land  of  Dorsey's  Search,  that  possession  will  extend  to  the  whole 
and  every  part  of  said  land,  and  that  the  said  deeds  will  oper^ 
ate  to  transfer  the  whole  of  said  lands  to  Bichard  Bidgely, 
unless  the  jury  shall  find  an  adversary,  uninterrupted  and 
exclusive  possession,  by  indosures,  of  part  of  said  land  by  the 
defendant,  and  those  under  whom  she  claims,  twenty  years 
prior  to  the  making  and  executing  said  deeds;  and  in  case  the 
jury  shall  find  that  the  defendant,  and  those  under  whom  she 
claims,  had  such  adversary  possession,  in  such  case  the  said  part 
will  not  pass  by  the  said  deeds  to  Bichard  Bidgely. 

The  defendant  excepted,  and  the  verdict  and  judgment  being 
for  the  plaintiff,  she  appealed  to  this  court 

Pvfikney  and  Winder,  for  the  appellant. 
Itmey,  Magruder  and  T.  B.  Dorsey,  canbra. 

BucHAKAN,  J.  This  suit  was  instituted  in  the  county  court  of 
Anne  Arundel,  for  two  tracts  of  land  called  Dorsey^s  Search, 
one  a  reHs^urvey  on  the  other;  and  comes  before  us  on  six  sepa- 
rate bills  of  exceptions,  the  four  last  of  which  have  been  prop- 
erly abandoned  by  the  counsel  for  the  appellant,  the  opinion  of 
the  court  below  contained  in  each  of  them  being  clearly  right. 

The  former  ejectment  had  been  brought  in  the  late  general 
court,  on  the  demise  of  Daniel  Dorsey,  for  the  same  lands, 
against  Berin  Hanmiond,  under  whom  the  appellant  claims, 
which  was  marked  on  the  docket  to  be  for  the  use  of  Bichard 
Bidgely,  the  lessor  of  the  plaintiff  below  in  this  case,  and  under 
"Whom  Daniel  Dorsey  claimed  as  mortgagee.  In  that  case  as  in 
this,  defense  was  taken  for  a  tract  of  land  called  Diyer's  Inher- 
itance, which  being  an  elder  tract  of  land  than  Dorsey's  Search 
(the  re-survey),  it  became  important  in  the  progress  of  the  trial 
of  the  former  suit  (as  also  of  this),  to  ascertain  the  true  location 
of  the  tracts  of  land  called  Dryer's  Inheritance  and  Dorsey's 
Search  (the  original),  which  depended  on  the  construction  to  be 
given  to  the  respective  patents.  And  the  general  court  adopt- 
ing the  principle  that  it  is  the  peculiar  province  of  courts  to  ex- 
pound all  grants,  except  in  the  case  only  of  a  latent  ambiguity, 
instructed  the  jury  that  the  fifth  or  last  line  of  Dryer's  Inherit- 
ance could  only  be  correctly  located  by  running  a  straight  course 
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from  the  end  of  the  fourth  line  to  the  beginning.  And  thai 
according  to  the  tme  and  proper  constmotion  of  Dorsey^s 
Search,  the  first  line  should  be  ran  binding  on  the  river  Patox* 
ent,  and  the  eight  following  lines  according  to  the  courses  and 
distances  expressed  in  the  certificate  and  grant,  and  not  to  bind 
on  the  riyer  Patoxent;  and  the  jury  gave  a  verdict  for  the 
plaintiff  accordingly. 

The  case  was  taken  to  the  former  court  of  appeals  on  bills  of 
exceptions,  and  that  court  assuming  it  as  a  principle  that  in  all 
cases  of  ambiguity  arising  on  the  face  of  a  certificate  or  grant 
as  to  the  location  of  a  tract  of  land,  the  jury  is  the  proper 
tribunal  to  decide  the  fact  of  location  on  evidence  dthon  the 
instrument,  reversed  the  judgment  of  the  general  court,  and 
sent  the  cause  back  by  procedendo,  and  a  new  trial;  the  defend* 
ant  got  a  verdict,  which  presents,  first,  the  question  whether 
that  opinion  of  the  court  of  appeals  is  binding  and  condnsive 
on  this  court.  It  is  readily  admitted  that  no  argument  in  sup- 
port of  the  negative  of  the  question  can  be  drawn  from  the  cir- 
cumstance that  that  court  is  not  now  in  existence;  and  that  if 
it  would  have  been  binding  on  that  court,  in  a  subsequent  suit 
brought  for  the  same  land,  and  depending  on  the  same  evi- 
dences of  title,  it  is  equally  binding  on  this,  and  should  be 
examined  without  reference  to  the  abolition  of  that  tribunal. 
♦         ♦♦«♦♦♦♦♦* 

But  if  the  opinion  of  the  court  of  appeals  can  be  understood 
as  casting  the  construction  of  the  grants  of  Dryer's  Inheritance 
and  Dorsey's  Search  on  the  jury,  it  is  merely  an  opinion  on  a 
question  of  jurisdiction;  an  opinion  that  it  was  a  matter  fit  to 
be  left  to  a  jury,  and  not  a  decision  on  the  legal  effect  and  op- 
eration of  the  grants,  not  a  judgment  pronounced  on  the  legal 
merits  of  the  parties.  And  with  all  the  deference  due  to  the 
constitution  of  that  tribunal,  and  to  the  character  and  standing 
of  the  individuals  who  compose  .it,  I  do  not  think  it  binding 
upon  this  court.  Nor  is  it  fit  that  it  should  be;  the  opinion  on 
which  the  principle  is  expressly  founded  is  denied  to  be  law, 
and  has  since  been  solemnly  overruled  in  several  cases,  and  if 
the  opinion,  the  principle  of  which  has  been  so  ruled  as  to  be 
erroneous,  stands  at  all,  it  must  stand  without  legs;  and  they 
who  claim  under  it  must  hold  contrary  to  the  acknowledged  law 
of  the  state,  and  the  established  rule  for  the  exposition  of  all 
other  grants.  And  thus  there  would  be  two  received  rules  for 
^he  construction  of  grants;  one  governing  Dryer's  Inheritance 
and  Dorsey's  Search,  and  the  other  applicable  to  and  pervading 
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all  oiher  giants;  the  two  rules  altogether  mcoiunBtent  with  and 
repugnant  to  each  other,  and  yet  eaoh  of  them  equally  ayailaUe 
in  the  courts  of  law  of  this  state. 

But  I  cannot  perceiTe  why,  on  any  pxinoiple,  either  of  law  or 
poHoy,  any  opinion  of  any  court  should  be  deemed  of  binding 
authority  when  the  foundation  of  that  principle  is  taken  away. 
It  is  the  principle  that  should  goyem  the  substance,  and  not 
the  shadow.  Sound  policy  does  indeed  require  that  principles 
laid  down,  and  acted  upon  by  questions  of  last  resort,  should 
not  be  lightly  shaken,  as  it  is  to  established  principles  and  not 
to  isolated  opinions  that  parties  look  in  making  their  contracts. 
But  when  the  assumed  principle  of  an  opinion  in  any  case  has 
been  annulled,  the  opinion  should  fall  with  it,  and  the  subject- 
matter  be  made  to  rest  upon  the  settled  rule  governing  all  other 
like  cases.  It  cannot  be  denied  that  Bichard  Bidgely,  the  les- 
sor of  the  plaintiff  below,  was  substantially  a  party  in  the  case 
of  Bammand  t.  Doney,  but  as  neither  the  opinion  of  the 
court  of  appeals,  nor  the  verdict  and  judgment  in  that  case  can 
be  relied  upon  by  way  of  estoppel  (which  certainly  has  nothing 
to  do  with  the  case  as  it  is  presented),  it  is  unnecessary  to  go 
into  any  examination  of  that  doctrine.  This  case  then,  I  think, 
stands  altogether  unaffected  by  that  of  Hammond  and  Dorsey, 
and  as  it  has  been  ruled  by  this  court  in  several  recent  cases, 
and  particularly  in  the  case  of  Pennington  v.  Bordley,  at  June 
term,  1819,  that  the  construction  of  a  grant  falls  peculiarly 
within  the  province  of  the  court,  and  is  not  a  matter  fit  to  be 
left  to  a  juiy,  except  only  in  a  case  of  latent  ambiguity,  the 
construction  proper  to  be  given  to  the  grants  of  Dryer's  Inherit- 
ance and  Dorsey's  Search  remains  only  to  be  examined. 

As  to  Diyer's  Inheritance,  the  only  difBculty  is  in  determin- 
ing how  any  doubt  could  ever  have  existed;  for  if  one  grant  can 
1>e  more  dear  and  explicit,  and  more  free  from  ambiguity  than 
another,  it  is  the  grant  for  Dryer's  Inheritance  in  the  descrip- 
tion of  the  fifth  or  last  line,  which  forms  the  subject  of  contro- 
versy. The  expressions  are,  '*then,''  that  is,  from  the  end  of 
the  fourth  line,  "  by  a  straight  line  to  the  first  bounded  tree," 
which  must  and  can  only  be  located  by  running  a  straight 
coarse  from  the  end  of  the  fourth  line,  wherever  that  may  be, 
to  the  beginning  tree;  and  the  meanders  of  the  river  Patuxent, 
as  contended  for,  cannot  be  pursued  without  a  direct  violation 
of  the  grant.  With  respect  to  Dorsey's  Search,  if  there  is  any 
ambiguity,  it  is  clearly  patent,  and  falls  within  the  rule  estab- 
lished in  the  case  of  Pennington  v.  Bordley.    But  if  the  grant 
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alone  is  looked  to,  without  recourae  to  extrindo  matter,  there 
will  be  found  no  difficulty  in  expounding  it,  and  it  is  only  bj 
xesorting  to  matter  dehors  the  grant,  to  contzadiot,  and  not  to 
explain  it,  that  any  difficulty  has  been  produced.  By  inserting 
the  word  ''running"  immediately  after  the  word  ''then," at 
the  beginning  of  each  line,  the  sense  is  made  complete,  and 
evezy  word  in  the  grant  will  be  gratified;  and  it  is  not  proper 
that  anything  more  should  be  understood  than  that  which  ib 
necessary  to  perfect  the  sense.  The  words  "and  bounding  on 
the  said  river/'  cannot  be  introduced  without  eyident  risk  to 
one  half  of  the  description  given  in  the  grant;  for  if  in  point  of 
fact  the  meanders  of  the  river  do  not  correspond  with  the 
courses  expressed  in  the  grant,  to  adopt  the  words  "  and 
bounding  on  the  said  river,"  as  is  insisted  on,  would  be  to 
reject  the  courses  altogether,  since  under  the  authority  of  a 
long  course  of  decisions  by  the  courts  of  this  state,  the  binding 
call  on  the  river  so  adopted  would  be  peremptory;  and  thus  by 
arbitrarily  adopting  what  is  not  necessary  to  perfect  the  sense, 
that  would  be  defeated  which  is  plainly  expressed  in  the  grant, 
the  description  by  courses  and  distances.  I  agree,  therefore, 
in  opinion  with  the  judge  before  whom  the  oause  was  tried  on 
each  exception,  and  think  that  the  judgment  ought  to  be 
affirmed. 

Babub,  J.,  delivered  a  concurring  opinion. 

Mabtxh,  J.,  was  of  opinion  that  the  judgment  of  the  ooui  be* 
low  on  the  first  bill  of  exceptions  was  erroneous,  and  should  be 
reversed. 

]>0B8E7,  jr.,  was  of  the  same  opinion. 

The  court  being  equally  divided  the  judgment  was  affirmed. 

See  Brat(ford  v.  HUl,  1  Axn.  Dec  646,  and  note  tiMiwto^  whan  the  eabjeol 
of  bomidariee  is  eoniiderml. 


State  v.  Buchanan. 

[5  Habbb  k  Jcmwnm,  SIT.J 

Warr  or  Bbbob  in  Favob  or  Stats— A  writ  of  eiior  liae  sk  the 
of  the  stftte  in  a  criminal  proeeoation. 

CkmspmAor,  whsk  Iitoictablb. — ^A  oooBpiracy  to  do  an  aot  etiminal  par  m 
ia  indictable  at  common  law.  And  an  indictment  will  lie  at  common  laws 
1.  For  a  conapiiacy  to  do  an  act  not  illegal,  nor  pnniahahle  if  done  by  an 
indiridnal,  bat  immoral  only;  2.  For  a  oonspiraoy  to  do  an  actneither illegal 
nor  immoral  in  an  individual,  bat  to  effect  a  parpoae  which  has  a  teu- 
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diBnej  to  profudioe  tha  pfuUic;  3*  For  a  oonspiraoy  to  extort  money  from 
another,  or  to  injure  hie  repntntion  by  meens  not  indioteble  if  praotioed 
hj  en  indxridnel;  4.  Fore  oonepireey  to  cheat  or  defraud  a  third  person, 
aooompliahed  by  meene  of  an  aot  which  would  not  in  law  amount  to  an 
indiolaUe  cheet»  if  effected  by  an  individual;  6.  For  a  malidone  con- 
epizaoy  to  impoyerieh  or  ruin  a  third  perwn  in  hie  trade  or  profeoaion;  6. 
For  a  conepiracy  to  defraud  a  third  person  by  means  of  an  aot  not  per  m 
unlawful,  and  dthough  no  person  be  thereby  injured;  7.  For  a  bare  con- 
spizmcsy  to  cheat  or  defraud  a  third  person,  though  the  means  of  effecting 
it  should  not  be  determined  on  at  the  time;  ft.  A  conspiracy  is  a  subetan- 
trre  offense,  end  punishable  at  common  law,  though  nothing  be  done  in 
ezeoution  of  it 

ChnmnBACT— FoBM  of  Iin>ioiKiiiT.~In  a  prosecution  for  conspiracy  it  is  suf* 
fioient  to  state  in  the  indictment  the  conspiracy  and  ite  object;  the  means 
by  which  it  was  intended  to  be  effected  need  not  be  set  out. 

Tbm  kebm  CoNapiBiNO  Indiotablb. — Every  conspiracy  to  do  an  unlawful 
aot^  or  to  do  a  lawful  aot  for  an  illegal,  fraudulent  or  malicious  purpose, 
or  for  a  purpose  tending  to  injure  the  public  is  indictable  at  common 
law,  though  nothing  be  done  in  execution  of  it. 

Inm. — ^An  indictment  having  two  counts,  the  first  chaigiug  the  defendants 
with  an  executed  oonspiraoy,  falsely,  fraudulently  and  unlawfully,  by 
wrongful  and  indirect  means  to  cheat,  defraud  and  impoverish  the  presi* 
dent,  eta,  of  the  United  States  bank;  and  the  second  charging  them 
with  a  oonspiraoy  only,  falsely,  fraudulently,  eta,  to  defraud  the  bank, 
where  one  of  the  defendants  was  the  president  of  the  office  of  discount 
and  deposit  of  the  mother  bank,  another  the  cashier  of  that  office,  and 
the  oilier  a  director  of  the  mother  bank,  it  was  held  that  both  counts 
diarged  indictable  offenses  at  the  common  law. 

Bbbob  to  Harford  county  court.  An  indictment  for  conspir- 
BCj  to  defraud  had  been  found  against  the  defendants  in  error, 
in  the  Baltimore  dty  court;  but  the  proceedings  were  removed 
to  the  court  from  which  this  was  takeUt  affidavits  having  been 
offered  to  show  that  in  the  original  court  a  fiiir  and  impartial 
trial  could  not  be  had.    The  indictment  is  as  follows: 

State  of  liaxyland,  city  of  Baltimore,  to  wit:  The  jurors  for 
the  state  of  Maryland,  for  the  body  of  the  cily  of  Baltimore,  on 
their  oath,  present,  that  by  an  act  of  congress  of  the  United 
States,  passed  on  the  tenth  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixteen,  at  the  city  of  Wash- 
ington, entitled  ''  an  act  to  incorporate  the  subscribers  to 
the  bank  of  the  United  States,"  a  bank  was  established  and 
chartered  as  a  corporation,  and  body  politic,  by  the  name  and 
style  of  the  president,  directors  and  company  of  the  bank  of 
the  United  States,  with  authority,  power  and  capacity,  among 
other  things,  to  have,  purchase,  receive,  possess,  enjoy  and 
retain,  to  them  and  their  successors,  lands,  rents,  tenements, 
hereditaments,  goods,  chattels  and  effects,  of  whatsoever  kind» 
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natuie  and  qualify,  to  an  amount  not  exceeding  in  the  whole 
fifty-five  millions  of  dollars;  to  deal  and  trade  in  hills  of  ex- 
change, gold  and  silrer  bullion,  and  to  take  at  the  rate  of  six 
per  centum  per  annum  for  or  upon  its  loans  or  discounts,  and 
to  issue  bills  or  notes  signed  by  the  president,  and  counter- 
signed by  the  principal  cashier  or  treasurer  thereof,  promising 
the  payment  of  money  to  any  person  or  persons,  his,  her,  or 
their  order,  or  to  bearer.  And  that  under  and  by  virtue  of  the 
power  and  authority  given  to  the  said  directors  by  the  said  act  of 
congress,  an  office  of  discount  and  deposit  of  the  said  corpora- 
tion was  at  the  time  hereinafter  mentioned,  regularly  and  duly 
established  in  pursuance  of  the  power  contained  in  the  said  act, 
at  the  city  of  Baltimore,  in  the  State  of  Maiyland  aforesaid, 
and  that  George  Williams,  late  of  the  ciiy  of  Baltimore,  mer- 
chant, was  at  the  time  hereinafter  mentioned,  and  before  and 
afterwards,  one  of  the  directors  of  the  said  bank  of  the  United 
States  at  Philadelphia,  to  wit,  at  the  city  of  Baltimore  afore- 
said, and  that  James  A.  Buchanan,  late  of  the  city  of  Balti- 
more, merchant,  was  at  the  time  hereinafter  mentioned,  and 
before  and  since,  president  of  the  said  office  of  discount  and 
deposit  of  the  said  bank  of  the  United  States  in  the  city  of  Bal- 
timore, and  James  W.  McCulloh,  late  of  the  city  of  Baltimore, 
gentleman,  was  at  the  time  hereinafter  mentioned,  and  before 
and  afterwards,  cashier  of  the  said  office  of  discount  and  de- 
posit of  the  said  bank  of  the  United  States  in  the  city  of  Balti- 
more, to  wit,  at  the  ciiy  of  Baltimore  aforesaid. 

And  the  said  George  Williams,  so  being  one  of  the  directors 
of  the  said  bank  of  the  United  States,  and  the  said  James  A. 
Buchanan,  so  being  president  of  the  said  office  of  discount  and 
deposit  of  the  said  bank,  in  the  city  of  Baltimore,  and  the  said 
James  W.  McCulloh,  so  being  cashier  of  the  said  office  of  dis- 
count and  deposit  of  the  said  bank,  in  the  city  of  Baltimore, 
being  evil  disposed  and  dishonest  persons,  and  wickedly  de- 
vising, contriving  and  intending  falsely,  unlawfully,  bwoAn- 
lently,  craftily  and  unjustly,  and  by  indirect  means,  to  cheat 
and  impoverish  the  said  president,  directors  and  company,  of 
the  bank  of  the  United  States,  and  to  defraud  them  of  their 
moneys,  funds  and  promissory  notes  for  the  payment  of  money, 
commonly  called  bank  notes,  and  of  their  honest  and  fair  gains 
to  be  derived  under  and  pursuant  to  the  said  act  of  congresB, 
from  the  use  of  their  said  moneys,  funds  and  promissoxy  noiea 
for  the  payment  of  money,  commonly  called  bank  notes,  on  the 
day  of  May,  in  the  year  of  our  Lord  one  thousand  eight 
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bundred  and  nineteen,  at  the  city  of  Baltimore  aloxesaid,  with 
force  and  arms,  etc,  did  wickedly,  falsely,  frandnlently  and  un- 
lawfully conspire,  combine,  confederate  and  agree  together,  by 
wrongful  and  indirect  means,  to  cheat,  defraud  and  impoyerish 
the  said  president,  directors  and  company  of  the  bank  of  the 
United  States,  and  by  subtle,  fraudulent  and  indirect  means,  and 
diyers  artful,  unlawful  and  dishonest  devices  and  practices,  to  ob- 
tain and  embessle  a  large  amount  of  money  and  promissory  notes 
for  the  payment  of  money,  commonly  called  bank  notes,  to  wit,  of 
the  amount  and  value  of  fifteen  hundred  thousand  dollars,  current 
money  of  the  United  States,  the  same  being  then  and  there  the 
property,  and  part  of  the  proper  funds  of  the  said  president, 
directors  and  company  of  the  bank  of  the  United  States,  from 
and  out  of  the  said  office  of  discount  and  deposit  of  the  said 
bank,  in  the  dty  of  Baltimore,  without  the  knowledge,  privify 
or  consent  of  the  said  president,  directors  and  company  of  the 
bank  of  the  United  States;  and  also  without  the  privity,  consent 
or  knowledge  of  the  directors  of  the  said  office  of  discount  and 
deposit  of  the  said  bank,  in  the  city  of  Baltimore,  for  the  pur- 
pose of  having  and  enjoying  the  use  thereof  for  a  long  space  of 
time,  to  wit,  for  the  space  of  two  months,  without  paying  any 
interest,  discount  or  equivalent  for  the  use  thereof,  and  vrithout 
Mouring  the  repayment  thereof  to  the  said  corporation.  And 
the  more  effidctually  and  securely  to  perpetrate  and  conceal  the 
same,  that  the  said  James  W.  McOuUoh  should  from  time  to 
time  falsely  and  fraudulently  state,  allege  and  represent  to  the 
said  directors  of  the  said  office  of  discount  and  deposit,  in  the 
city  of  Baltimore,  that  such  moneys  and  promissory  notes,  so 
agreed  to  be  obtained  and  embezzled  as  aforesaid,  were  loaned 
on  good,  sufficient  and  ample  security,  in  capital  stock  of  the 
said  bank  pledged  and  deposited  therelor;  and  also  should  from 
time  to  time  make  and  fabricate  fiilse  statements  and  vouchers 
respecting  the  same,  and  other  property  and  funds  of  the  said 
corporationf  to  be  laid  before  and  exhibited  to  the  said  di« 
sectors  of  the  said  office  of  discount  and  deposit  of  the  said 
l)ank,  in  the  city  of  Baltimore. 

And  that  the  said  Oeorge  Williams,  James  A.  Buchanan  and 
James  W.  McOnlloh,  being  such  officers  of  the  said  corporation 
AS  aforesaid,  did,  then  and  there,  in  pursuance  of  and  according 
to  the  said  unlawful,  false  and  vricked  conspiraqr  and  oonfed-* 
0nej,  oombination  and  agreement  aforesaid,  by  indirect,  subtle, 
ffiongful,  fraudulent  and  unlawful  means,  and  by  divers  artful 
jmd  dishonest  devices  and  practices,  and  vrithout  the  knowledge. 
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pri^ify  or  conaent  of  the  said  pxesident,  directors  and  company 
of  the  bank  of  the  United  States,  and  without  the  privity,  knowl- 
edge or  consent  of  the  directors  of  the  said  office  of  discount 
and  deposit  of  the  said  bank  in  the  ciiy  of  Baltimore,  obtain 
and  embesEle  a  large  amoont  of  moneys,  and  of  promissory  notes 
for  the  payment  of  money,  commonly  called  bank  notes,  the 
same  being  the  property  and  part  of  the  proper  funds  of  the 
said  corporation,  from  and  out  of  their  said  office  of  discount 
and  deposit  in  the  city  of  Baltimore,  to  wit^  of  the  amount  and 
value  of  fifteen  hundred  thousand  dollars,  current  money  of  the 
United  States,  for  the  purpose  of  haying  and  enjoying  the  use 
thereof,  and  did  have  and  enjoy  the  use  thereof,  for  a  long 
space  of  time,  to  wit,  for  the  space  of  two  months,  without 
paying  any  interest,  discount  and  equivalent  therefor,  and  with- 
out securing  the  repayment  of  the  said  moneys,  and  the  said 
promissory  notes  for  the  payment  of  money,  commonly  called 
bank  notes;  and  did,  then  and  there,  falsely,  craftily,  deceit- 
fally,  fraudulently,  wrongfully  and  unlawfully,  keep  and  oon- 
yert  the  same  to  their  own  use  and  benefit,  without  the  knowl- 
edge, priyiiy  or  consent  of  the  said  corporation,  and  without 
the  knowledge,  priyity  or  consent  of  the  directors  of  the  said 
office  of  discount  and  deposit  in  the  city  of  Baltimore;  and  did 
then  and  there,  the  more  effectually  to  perpetrate  and  conceal 
the  said  conspiracy,  confederacy,  fraud  and  embeadement, 
cause  and  procure  false  and  fraudulent  representations,  allega- 
tions, statements  and  youchers  to  be  made  and  fabricated,  and 
the  same  to  be  exhibited  to  and  laid  before  the  directors  of  the 
said  office  of  discount  and  deposit  in  the  city  of  Baltimore,  by 
the  said  James  W.  McOulloh,  as  cashier  of  the  said  office  of 
discount  and  deposit,  respecting  the  said  moneys,  and  the  said 
promissory  notes  for  the  payment  of  money  so  obtained  and 
embezzled  as  aforesaid,  in  which  said  representations,  allega- 
tions, statements  and  youchers,  it  was  then  and  there  falsely 
and  fraudulently  represented,  alleged  and  exhibited,  that  the 
said  moneys  and  promissory  notes  for  the  payment  of  money, 
were  loaned  on  good,  sufficient  and  ample  securify  in  capital 
stock  of  the  said  bank,  pledged  and  deposited  therefor,  when 
in  truth  and  in  fact  no  capital  stock  of  the  said  bank,  and  no 
other  security,  was  pledged  or  deposited  therefor,  as  the  said 
QeoTge  Williams,  James  A.  Buchanan  and  James  W.  McCuUoh^ 
then  and  there  well  knew.  And  that  the  said  false,  wicked, 
unlawful  and  fraudulent  conspiracy,  confederacy  and  agree- 
ment, aboye  mentioned,  and  the  said,  false,  wicked,  unlawfol 
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and  fraudulent  acts,  done  in  puzsuanoe  thereof,  above  sefc  forth, 
were  then  and  there  made,  done  and  perpetrated  by  the  said 
Oeorge  Williams,  James  A.  Buchanan  and  James  W.  McCtil- 
loh,  in  abuse  and  violation  of  their  duty,  and  the  trust  reposed 
in  them,  and  the  oath  taken  and  lawfully  sworn  by  them  re- 
spectiyely  as  such  offioers  of  the  said  corporation  as  aforesaid. 

And  that  the  said  George  Williams,  James  A.  Buchanan  and 
James  W.  McOulloh,  did  then  and  there  thereby  falsely,  wick- 
edly, fraudulently,  wrongfully  and  unlawfully  impoverish, 
cheat  and  defraud  the  said  president,  directors  and  company 
of  the  bank  of  the  United  States,  to  the  great  damage  of  the 
said  president,  directors  and  company,  to  the  evil  example  of 
all  others  in  like  manner  offending,  and  against  the  peace,  gov- 
ernment and  dignity  of  the  state  of  Uaryland,  etc. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  the  said  George  Williams,  so  being  one  of  the 
directors  of  the  said  bank  of  the  United  States  at  Philadelphia, 
to  wit,  at  Baltimore  aforesaid,  and  the  said  James  A.  Buchanan, 
80  being  president  of  said  office  of  discount  and  deposit  of  the 
said  bank  in  the  city  of  Baltimore,  and  the  said  James  W. 
McCulloh,  so  being  a  cashier  of  the  said  office  of  discount  and 
deposit  of  the  said  bank  in  the  city  of  Baltimore,  being  evil-dis* 
posed  and  dishonest  persons,  and  wickedly  devising  and  con- 
triving and  intending,  falsely,  unlawfully,  fraudulently,  craftily 
and  unjustly,  and  by  indirect  means,  to  cheat  and  impoverish 
the  said  president,  directors  and  company  of  the  bank  of  the 
United  States,  and  to  defraud  them  of  their  moneys,  funds  and 
promissory  notes  for  the  payment  of  money,  commonly  called 
bank  notes,  and  of  their  honest  and  fair  gains  to  be  derived 
under  and  pursuant  to  the  said  act  of  congress,  from  the  use  of 
their  said  moneys,  funds  and  promissory  notes  for  the  payment 
of  money,  commonly  called  bank  notes;  afterwards,  to  wit, 
on  the  eighth  day  of  May,  in  the  year  of  our  Lord  one  thou- 
Band  eight  hundred  and  nineteen,  at  the  city  of  Baltimore 
aforesaid,  with  force  and  arms,  etc.,  did  wickedly,  falsely, 
fraudulently  and  unlawfully  conspire,  combine,  confederate 
and  agree  together,  by  wrongful  and  indirect  means,  to  cheat, 
defraud  and  impoverish  the  said  president,  directors  and 
csompany  of  the  bank  of  the  United  States,  and  by  subtle, 
fraudulent  and  indirect  means,  and  divers  artful,  unlawful  and 
dishonest  devices  and  practices,  to  obtain  and  embezzle  a  large 
amount  of  money,  and  of  promissory  notes  for  the  payment  of 
money,  commonly  called  bank  notes,  to  wit,  of  the  amount  and 
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Talue  of  fifteen  hundred  thoueand  dollars,  oorrent  money  of  the 
United  States,  the  same  being  then  and  there  the  properly  and 
part  of  the  proper  fonds  of  the  said  president,  directors  and 
company  of  the  bank  of  the  United  States,  of  and  oat  of  the 
said  office  of  discount  and  dei>08it  of  the  said  bank  in  the  cit^ 
of  Baltimore,  without  the  knowledge,  privity  or  consent  of  the 
said  president,  directors  and  company  of  the  bank  of  the  United 
States,  and  also  without  the  privity,  consent  or  knowledge  of 
the  directors  of  the  said  office  of  discount  and  deposit  of  the 
said  bank  in  the  dty  of  Baltimore,  for  the  purpose  of  having 
and  enjoying  the  use  thereof  for  a  long  space  of  time,  to  wit, 
for  the  space  of  two  months,  without  paying  any  interest,  dis- 
count or  equivalent  for  the  use  thereof,  and  without  seeming 
the  repayment  thereof  to  the  said  corporation.  And  that  the 
said  false,  wicked,  unlawful  and  fraudulent  conspiracy,  confed- 
eracy and  agreement  above  mentioned,  were  then  and  theie 
made,  done  and  perpetrated  by  the  said  G^rge  Williams,  James 
A.  Buchanan  and  James  W.  McOulloh,  in  abuse  and  violation  of 
their  duty  and  the  trust  reposed  in  them,  and  the  oaths  taken 
and  lawfully  sworn  by  them  respectively,  as  such  officers  of  the 
said  corporation  as  aforesaid,  to  the  great  damage  of  the  said 
president,  directors  and  company,  to  the  evil  example  of  aU 
others  in  like  manner  offending,  and  against  the  peace,  goven- 
ment  and  dignity  of  the  state  of  Maryland,  etc. 

ZiUTHBB  Mabhk, 
Attorney-general  of  Meiyland  and  District  Attomqr  of  Baltimeie  GityGoni 

Demurrer  to  the  indictment  on  the  ground  that  it  was  not 
sufficient  to  support  a  prosecution*  Joinder  and  damurrff 
sustained.  A  writ  of  error  was  then  taken  on  the  part  of  the 
state. 

Murray ,  Wiri^  JEHarper  and  MUcheU,  for  the  state. 

Pmibi«y,  Winder  and  Raymond^  conira. 

By  Oourt,  Buchanan,  J.  This  case  was  brought  up  l^  a  wnt 
of  error  directed  to  the  judges  of  Harford  county  court,  and  it 
has  been  strongly  urged  that  a  writ  of  error  will  not  lie  at  the 
instance  of  the  state  in  a  criminal  prosecution,  and  therefore, 
that  the  writ  in  this  case  was  improvidently  sued  out,  and  ought 
to  be  quashed.  But  it  is  said  in  2  Hale's  P.  0.  247,  the  anthor- 
itj  of  which  it  is  difficult  to  question,  and  indeed,  we  require 
none  higher,  ''  that  if  A.  be  indicted  of  murder,  or  other 
felony,  and  plead  non  cul.  and  a  special  verdict  found,  and  the 
court  do  erroneously  adjudge  it  to  be  no  felony,  yet  so  long  as 
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that  judgment  stands  unreTorsed  by  writ  of  eitor,  if  the  pris- 
oner be  indicted  de  novo^  he  may  plead  atUrtfois  acquit^  and 
shall  be  discharged;  bat  if  the  judgment  be  rerersed,  the  party 
may  be  indicted  de  novo,"  And  this  is  not  a  loose  dictum,  but 
it  is  laid  down  and  repeated  as  text  law;  for  in  page  248  it  is 
stated  that  **  in  the  case  of  the  special  verdict  above,  where  an 
erroneous  judgment  of  an  acquittal  is  given,  yet  it  is  conclusive 
to  the  king  till  it  be  reversed  by  error." 

So  in  page  894,  speaking  of  the  ancient  form  of  a  judgment 
of  acquittal,  he  says,  ''and  if  the  entry  were  such,  I  do 
not  think  the  prisoner  could  ever  be  arraigned  again,  not 
withstanding  the  insufficiency  of  the  indictment,  till  that  judg- 
ment of  acquittal  were  reversed."  And  again,  in  page  896 
of  the  same  book,  ''  and  if  in  Yaux's  case  the  judgment  had 
been  so  entered  (that  is,  quod  eat  inde  quietus,)  he  could  never 
again  have  been  indicted  for  the  same  offense,  notwithstand- 
ing the  defect  of  the  indictment,  till  that  judgment  be  re- 
versed by  writ  of  error."  Hence,  it  is  manifest  that,  in  the 
opinion  of  Lord  Hale,  the  king  might  have  a  writ  of  error  in  a 
criminal  case,  since  it  would  be  absurd  to  say  that  a  man  who 
had  obtained  a  judgment  of  acquittal  for  a  defect  in  the  indict- 
ment, or  on  a  special  verdict,  could  never  again  be  indicted  for 
the  same  offense  until  that  judgment  was  reversed  by  writ  of 
error,  if  a  writ  of  error  would  not  he. 

Fortified  by  such  authority  alone,  in  the  absence  of  any  legis- 
lative provision  in  this  state  on  the  subject,  we  think  we  might 
safely  say,  without  further  inquiry,  that  the  writ  of  error  in  this 
case  was  properly  sued  out.  But  instances  are  not  wanting  of 
writs  of  errors  being  prosecuted  by  this  state,  in  criminal 
cases,  as  in  the  8kUe  v.  Meseeremilh,  The  State  v.  Forney,  The 
State  V.  Brown,  and  the  State  v.  Durham,  in  the  court  of  oyer 
and  terminer,  etc.,  for  Baltimore  county.  In  each  of  those 
cases  there  was  a  demurrer  to  the  indictment,  and  judgment  on 
the  demurrer  for  the  defendant  in  the  court  below.  They  were 
all  taken  to  the  late  general  courts  on  writs  of  error  by  the 
state,  Luther  Martin,  attorney-general;  and  in  each  case  the 
judgment  was  reversed.  And  there  is  no  sufficient  reason  why 
the  state  should  not  be  entitled  to  a  writ  of  eror  in  a  criminal 
case.  It  is  perhaps  a  right  that  should  be  seldom  exercised, 
and  never  for  the  purpose  of  oppression,  or  without  necessity; 
which  can  rarely,  audit  is  supposed  would  never,  happen,  and 
would  not  be  tolerated  by  public  feeling.  But  as  the  state  has 
no  interest  in  the  ptmishment  of  an  offender,  except  for  the 
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purpose  of  general  justice  oonnected  with  the  public  welfare, 
no  such  abuse  is  to  be  apprehended;  and  as  the  power  of  revis- 
ion is  calculated  to  produce  a  uniformity  of  decision,  it  is  right 
and  proper  that  the  writ  should  lie  for  the  state,  in  the  same 
proportion  as  it  is  essential  to  the  due  administration  of  justice, 
that  the  criminal  law  of  the  land  should  be  certain  and  known, 
AS  well  for  the  goyemment  of  courts,  and  information  to  the 
people,  as  for  a  guide  to  juries,  who  though  (by  the  laws  and 
practice  of  the  state),  they  have  a  right  to  judge  both  of  the 
law  and  of  the  fact  in  criminal  prosecutions,  should,  and  usually 
do,  respect  the  opinions  and  advice  of  judges  on  questions  of 
law,  and  would  seldom  be  found  to  put  themselves  in  opposi- 
tion to  the  decisions  of  the  supreme  judicial  tribunal  of  the 
etate. 

It  has  also  been  contended  that  the  return  of  the  writ  of  error 
in  this  case,  supposing  the  writ  to  have  been  properly  sued  out, 
is  defective  in  this,  that  it  is  not  under  the  hand  and  seal  of  the 
chief  judge,  but  that  there  is  only  a  transcript  of  the  reoorl 
sent  up,  under  the  hand  of  the  clerk  and  the  seal  of  the  court, 
with  the  writ  of  error  annexed.  But  there  is  nothing  in  the 
objection. 

By  the  fifth  section  of  the  act  of  1718,  c.  4,  "  for  regulating 
writo  of  error,  and  granting  appeals  from  and  to  the  courts  d( 
common  law  wiUiin  this  province,''  it  is  enacted,  '*  that  the 
method  and  rule  of  the  prosecution  of  appeals  and  writs  of 
error,  shall  for  the  future  be  in  manner  and  form  as  is  hersin- 
after  mentioned  and  expressed;  that  is  to  say,  the  parly  appeal- 
ing or  suing  out  such  writ  of  error  as  aforesaid,  shall  procure  a 
transcript  of  the  full  proceedings  of  the  said  court,  from  which 
such  appeals  shall  be  made,  or  against  whose  judgment  the  writ 
of  error  shall  be  brought,  as  aforesaid,  under  the  hand  of  the 
derk  of  the  said  court  and  seal  thereof,  and  shall  cause  the  same 
to  be  transmitted  to  court,  before  whom  such  appeal  or  writ  of 
error  is,  or  ought  to  be  heard,  tried  and  determined,''  etc  The 
preamble  sets  out  that,  ''  forasmuch  as  the  liberty  of  appeals 
and  writs  of  error,  from  the  judgment  of  the  provincial  and 
county  courts  of  this  province,  is  found  to  be  of  great  use  and 
benefit  to  the  good  of  the  people  thereof;"  and  the  second  sec- 
tion provides  under  what  circumstances  alone,  an  appeal  or  writ 
of  error  shall  operate  as  a  supenedeas.  The  act  is  silent  on  the 
subject  of  the  return  of  the  writ  of  error,  and  only  directs  that 
the  transcript  of  the  proceedings  shall  be  under  the  hand  of  the 
clerk  and  seal  of  the  court,  without  dispensing  with  the  ajgnsp 
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tme  of  the  judge  to  the  xetnin  of  the  writ,  yet  from  that  time  to 
the  present,  the  miif orm  pxaotiee  under  that  act  has  been,  for 
the  clerk  to  aend  up  the  tranaoript  of  the  prooeedioga  under  hia 
hand  only,  and  the  seal  of  the  oonrt,  together  with  the  writ  of 
error,  as  ia  done  in  thia  caae,  nnaooompanied  by  the  aignature 
of  the  judge  to  the  return  of  the  writ.  And  if  it  ahould  be  ad- 
mitted that  it  originated  in  error,  it  ia  now  too  late  to  shake  a 
praotioe  ao  long  aettled.  It  may  perhaps  be  doubted  whether 
that  act  of  the  general  assembly  ought  not  to  be  understood  as 
being  ietpplicable  to  write  of  error  in  civil  causes  only,  and  it  haa 
been  urged,  that  no  practice  growing  out  of  it  in  relation  to 
auch  cases,  can  be  brought  in  aid  of  a  defective  return  in  a 
criminal  case.  But  whatever  may  have  been  the  construction 
originally  given  to  it  in  that  particular,  whether  it  was  held  to 
extend  as  well  to  criminal  aa  to  civil  cases,  or  whether  the  re- 
turning of  vmts  of  error  in  the  same  manner  in  criminal  aa  in 
eiril  cases,  had  its  birth  in  the  circumstance,  that  the  mandate 
of  the  writ  being  the  same  in  each,  no  good  reason  could  be 
perceived  why  the  manner  of  the  return  should  be  different,  or 
from  whatever  other  cause  it  may  have  arisen,  the  practice  ia 
found  on  examination  to  have  been  the  same.  That  waa  the 
form  of  the  return  in  the  cases  of  2%0  State  y.  Jfessersmi^,  The 
State  T.  Ibmey,  The  State  v.  Broume,  and  The  State  v.  Durham, 
the  cases  before  alluded  to  for  a  different  purpose.  The  same 
return  waa  made  in  Burkfe  oaee,  an  indictment  for  a  rape,  which 
waa  tried  before  me  in  Washington  county  court  in  the  year 
1809,  and  waa  brought  up  by  vnit  of  error  to  this  court,  by  the 
present  attorney-general,  Luther  Martin,  who  defended  him 
with  great  ceal  and  abiliiy  in  the  court  below,  and  it  is  pre- 
sumed looked  well  into  the  aubject.  And  so  in  every  criminal 
caae  removed  by  vmt  of  error,  that  is  to  be  found  among  the 
recorda  of  the  lato  general  court,  of  which  there  are  many. 

The  return,  therefore,  in  this  case  has  the  sanction  of  the 
aame  anthoriiy  on  which  a  similar  return  in  a  civil  case  would 
xeat — ^the  authority  of  a  settled  practice  for  more  than  a  hundred 
years— with  which  we  are  oontont,  without  seeking  to  support 
it  on  any  other;  nor  is  it  pretended  that  such  a  return  would 
be  insufficient  in  a  civil  caae;  and  there  is  no  sensible  difference 
between  a  criminal  and  a  civil  case  in  that  respect,  or  any  sound 
xeaaon  why  the  return  should  not  be  the  same  in  one  as  in  the 
other.  But  there  is  no  uniform  rule  for  the  return  of  vnits  of 
cfror;  and  if  the  object  of  the  writ,  which  is  that  a  true  and 
perfect  tranaeript  of  the  proceedinga  ahall  be  brought  up,  ia 
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BubBtantially  gratified,  it  is  all  that  courts  do  or  need  look  to. 
If  a  writ  of  error  be  brought  in  parliament  on  a  judgment  in 
the  court  of  king's  bench,  the  chief  justice  goes  in  person  to 
the  house  of  lords  with  the  record  itsdf ,  and  a  transcript  which 
is  examined  and  left  there,  and  then  the  record  is  brought  back 
again  into  the  king's  bench :  2  Tidd's  Practice,  1092.    In  the 
court  of  common  pleas,  the  practice  is  different.    There,  on 
writ  of  error,  returnable  in  the  king's  bench,  it  is  usual  for  the 
chief  justice  to  sign  the  return:  Id.  (note).    But  that  is  not 
absolutely  necessary,  for  the  court  of  king's  bench  will  not  stay 
the  proceedings  for  want  of  his  signature;  and  though  the  writ 
of  error  requires  the  record  to  be  sent  8ub  ngiOOf  yet  this  is 
never  practiced:  Blackwood  ▼.  The  South  Sea  Co.,  2  Str.  106S. 
And  if  the  seal  can  be  dispensed  with,  why  may  not  the  sig- 
nature also,  since  the  omission  of  either  is  equally  a  departure 
from  the  mandate  of  the  writ,  and  both  are  dispensed  with  in 
the  case  of  a  writ  of  error,  returnable  from  the  king's  bench  to 
the  house  of  lords  f    Besides,  in  England,  a  writ  of  error  must 
be  directed  to  him  who  has  the  custody  of  the  record,  wherein 
any  judgment  is  given;  and  for  that  reason  it  is  thai  a  writ  of 
error  brought  on  a  judgment  in  the  court  of  common  pleas  far 
instance,  is  always  directed  to  the  chief  justice  of  that  court  who 
has  the  custody  of  the  record.    But  in  this  state,  though  the 
form  of  the  writ  as  used  in  England,  and  introduced  here  at 
a  very  early  period,  is  still  retained,  yet  the  derk  of  the 
court  in  which  the  judgment  is  rendered  has  a  much  greater 
control  oyer  the  record  than  in  England,  and  hence  piob* 
ably  arose  the  practice  that  appears  to  have  prerailed  here,  at 
least  from  the  year  1713,  for  the  clerk  to  send  up  a  full  trans- 
script  of  the  proceedings  under  his  hand  only  and  the  seal 
of  the  court,  with  the  writ  of  error  annexed,  which  sufficiently 
gratifies  the  object  of  the  writ;  as  much  so  as  the  practice  in 
court  of  king's  bench  on  a  writ  of  error  brought  in  parliament, 
and  affords  as  much  certainty  of  a  full  and  perfect  transcript  of 
the  proceedings  as  a  return  of  the  writ  under  the  signature  of 
the  chief  justice — ^the  course  usually  pursued  in  the  court  of 
common  pleas,  in  relation  to  writs  of  error  returnable  in  the 
king's  bench. 

These  preliminaxy  questions  being  thus  disposed  of,  the  next 
presented  for  consideration  is,  whether  the  facts  stated  in  the 
indictment  amount  to  an  offense  punishable  by  the  laws  of 
Maryland.  This  is  denied  on  the  part  of  the  defendants  in 
error,  and  much  reliance  is  placed  on  the  statute  83  Edward  I., 
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de  conspiraioribus,  on  the  snppoaition  that  the  offense  of  oon- 
spiracy  was  originally  created  by  that  statate;  or  if  it  was  a 
common  law  offense,  that  the  statate  either  contained  a  defini- 
tion of  all  the  conspiracies  that  were  before  indictable  at  com* 
mon  law,  or  annulled  the  common  law,  and  rendered  dispun- 
ishable all  conspiracies  but  such  as  it  defines.  And  if  either 
position  be  correct  there  is  an  end  to  this  prosecution,  since  the 
matter  charged  in  the  indictment  is  clearly  not  embraced  by  the 
statate;  and  if  it  was,  the  statute  being  considered  as  not  in 
force  here,  the  case  would  not  be  helped,  and  there  would  be 
no  law  in  this  state  for  the  punishment  of  conspiracies  of  any 
description,  there  being  no  legislative  provision  on  the  subject. 
But  neither  branch  of  the  proposition  will,  on  examination,  be 
found  to  be  true.  The  statute  is  in  these  words:  *' Conspira- 
tors, be  they  that  do  confeder,  or  bind  themselves  by  oath, 
covenant  or  other  alliance,  that  every  of  them  shall  aid  and 
bear  the  other  falsely  and  maliciously  to  indite,  or  cause  to  in- 
dite, or  falsely  to  move  or  maintain  pleas;  and  also,  such  as 
cause  children  within  age  to  appeal  men  of  felony,  whereby 
ihey  are  imprisoned  and  sore  grieved;  and  such  as  retain  men 
in  the  countxy  with  liveries  or  fees  to  maintain  their  mali- 
cious enteiprises;  and  this  eztendeth  as  well  to  the  takers 
as  to  the  givers.  And  stewards  and  bailifib  of  great  lords,  which 
by  their  seignoxy  office  or  power,  undertake  to  bear  or  main- 
tain quarrels,  pleas  or  debates  that  concern  other  parties 
than  such  as  touch  the  estate  of  their  lords  or  themselves." 
Without  looking  beyond  the  statute  itself,  there  may  be  f ourd 
sufficient  evidence  on  the  face  of  it  to  show  that  conspiracies 
were  known  to  the  law  before:  "Oonspirators,  be  they,"  etc. 

Now  why  should  they  have  been  declared  to  be  conspirators 
who  should  confederate  for  any  of  the  purposes  mentioned  in 
the  statute  if  they  were  not  liable  to  punishment  for  such 
combinations?  And  if  they  were,  it  was  for  the  conspiracy 
that  they  were  so  liable  to  be  punished,  as  without  the 
offense  of  conspiracy  there  could  have  been  no  punishable 
conspirators.  The  statute  does  not  prohibit  conspiracies  or 
combinations  of  any  kind;  it  does  not  declare  combinations 
or  conspiracies  of  any  description  to  be  unlawful,  nor  does  it 
impose  a  penalty,  or  inflict  any  punishment  upon  conspirators. 
And  if  combinations  for  any  of  the  purposes  mentioned  in 
the  statute  were  punishable  at  all,  it  could  only  have  been  on 
the  ground  that  both  the  offense  of  conspiracy  (eo  nomine)  and 
the  punishment  were  known  to  the  law  anterior  to  the  enact- 
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ment  of  the  Btatnie,  and  that  the  declaring  thoee  to  be  conspira- 
tors who  should  be  engaged  in  certain  combinations,  subjected 
them  to  the  law  of  conspiracy  as  it  then  existed.  And  it  has 
never  been  pretended  that  the  combinations  enumerated  in  the 
statute  were  not  indictable  conspiracies.  The  statute,  there- 
fore, which  had  for  its  object  the  preyention  of  the  combinations 
it  enumerates,  carries  wiUi  it  internal  evidence  that  conspiracy 
was  an  indictable  offense  before.  But  the  question  whether 
conspiracies  were  indictable  or  not  at  common  law  anterior  to 
the  statute  83  Edward  I.,  does  not  depend  alone  upon  the  con- 
struction of  that  statute. 

In  3  Coke's  Institutes,  143,  and  1  Hawk.  P.  0. 198,  c.  72,  s.  9, 
it  is  said  that  the  villenous  judgment  is  given  hj  the  common 
law  and  not  by  any  statute,  against  those  convicted  of  a  con- 
spiracy. Now  this  judgment,  called  the  villenous  judgment, 
which  was  known  only  to  the  common  law,  could  never  have 
been  given  unless  conspiracy  was  an  offense  punishable  at  com- 
mon law.  In  the  twentieth  year  of  the  reign  of  Edward  I.,  a 
civil  remedy  was  provided  against  conspirators,  etc.,  by  the 
writ  of  conspiracy;  and  the  statute  of  28  Edward  I.,  o.  10,  en- 
titled, "the  remedy  against  conspirators,  false  informers  and 
embracers  of  juries,'*  makes  this  further  provision:  "In  right 
of  conspirators,  false  informers  and  evil  procurers  of  doanns, 
assizes  and  juries,  the  king  hath  provided  remedy  for  the  plaint- 
iffs by  writ  out  of  the  chancery,  notwithstanding  he  willeth  that 
his  justices  of  the  one  bench  and  of  the  other,  and  justieee  as- 
signed to  take  assizes,  when  they  come  into  the  country  to  do  their 
office  shall,  upon  evexy  plaint  made  unto  them,  award  inquesAs 
thereupon  without  writ,  and  shall  do  right  unto  the  plaintiffii 
without  delay."  It  must  be  the  provision  in  the  twentieth  of 
Edward  I.,  for  the  writ  of  conspiracy,  to  which  the  fiiat  clause 
of  this  statute  has  reference,  as  there  does  not  appear  to  be  any 
other,  and  which,  according  to  2  Institutes,  662,  was  bat  in 
affirmance  of  the  common  law;  and  these  provisions  for  private 
remedies  against  conspirators  clearly  demonstrate  the  eriatence 
of  the  offense  of  conspiracy.  It  is  equally  dear  that  the  atatnte 
does  not  embrace  all  the  grounds  covered  by  the  common  law. 
Who  doubts,  or  was  it  ever  questioned  that  a  conspiracy  to 
commit  any  felony  is  an  indictable  offense,  as  to  rob  or  murder, 
to  commit  a  rape,  buxglazy  or  arson,  etc.,  or  a  misdemeaaor,  as 
to  cheat  by  false  public  tokens,  etc.?  Indeed  this  has  been  coik- 
ceded  throughout  the  whole  of  the  argument  in  this  case,  and 
the  ground  mainly  relied  upon  on  the  part  of  the  defendants  in 
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error  is  that  the  object  of  the  conspiracy  charged  in  the  indict- 
ment is  not  of  itself  an  indictable  offense*  Yet  such  cases  of 
conspiracy  are  not  made  punishable  by  any  statute,  and  are 
only  indictable  at  common  law,  which  could  not  be  if  the 
statute  88  Edward  I.  either  furnished  a  definition  of  all  the  con- 
spiracies indictable  at  common  law  or  restricted  and  abridged 
the  latter  by  rendering  dispunishable  all  such  as  it  does  not  de- 
fine. This  statute  is  not  prohibitory,  nor  is  the  existence  of 
other  punishable  conspiracies,  than  those  which  it  enumerates, 
•t  all  repugnant  to  or  inconsistent  with  any  of  its  provisions; 
and  according  to  any  known  rule  of  construction  the  common 
law  of  conspiracy,  such  as  it  was  before,  may  well  stand  to- 
gether with  the  statute,  for  surely  the  merely  declaring  one  act 
to  be  an  offense,  which  act  as  well  as  others,  was  so  before,  in 
contemplation  of  the  law,  cannot  render  those  others  dispunish- 
able; nor  will  one  act  which  in  law  amounts  to  a  particular 
offense,  cease  to  be  so  because  another  act  is  merely  declared 
by  statute  (without  any  negative  words)  to  amount  to  the  same 
offense. 

The  statute,  therefore,  must  be  considered  either  as  declara- 
tory of  the  common  law  only,  so  far  as  it  goes,  for  the  purpose 
of  removing  doubts  and  difficulties  which  may  have  existed  in 
relation  to  the  conspiracies  it  enumerates,  by  giving  to  them  a 
particular  and  definite  description,  or  as  superadding  them  to 
other  classes  of  conspiracy  already  known  to  the  law,  leaving 
the  common  law  in  possession  of  the  ground  it  occupied  beyond 
the  provisions  of  the  statute.  And  so  it  has  been  imiformly 
understood  in  England,  from  the  earliest  down  to  the  latest 
decision  that  is  to  be  found  on  the  subject;  otherwise,  the 
judges  could  not  have  sustained  a  great  proportion  of  the 
prosecutions  for  conspiraq^  with  which  the  books  are  crowded, 
in  some  of  which  the  objection  that  the  matter  charged  was  not 
within  the  statute  83  Edward  I.,  was  made  and  overruled,  as 
will  be  hereafter  shown.  In  the  Book  of  Assizes,  27  Edward 
UL,  c.  41,  it  is  said  that  **  inquiry  shall  be  made  concerning 
conspirators  and  confederates  who  bind  themselves  by  oath, 
oovenant,  or  other  agreement,  that  each  will  support  the  enters 
prises  of  the  other,  whether  true  or  false;"  and  in  the  same 
book  we  find  this  notice  of  a  criminal  prosecution:  "  And  note 
that  two  were  indicted  for  a  confederacy,  each  of  them  to  main- 
tain the  other,  whether  the  matter  was  true  or  false;  and  not- 
withstanding that  nothing  was  alleged  to  have  been  actually 
done,  the  parties  were  put  to  answer,  because  it  was  a  thing 
forbidden  by  law.'' 
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If  this  falls  within  either  of  the  provisions  of  the  statute  83 
Edward  I.,  it  can  only  be  that  which  relates  to  the  moving  and 
maintaining  pleas,  and  that  does  not  embrace  it;  for  if  the 
indictment  had  been  under  the  statate,  for  a  confederacy  *'  falsely 
to  move  and  maintain  pleas/'  which  can  only  have  reference  to 
proceedings  in  courts  of  justice,  it  is  very  dear  that  the  parties 
must  have  been  acquitted,  as  the  conspiracy  was  not  to  do  that 
specific  act,  otherwise  they  might  have  been  punished  for  what 
they  did  not  contemplate,  since  nothing  being  alleged  to  have 
been  done,  non  constat,  that  they  had  any  intention  to  move 
and  maintain  pleas  within  the  purview  of  the  statute;  and  the 
intention  enters  into  the  essence  of  evexy  offense.  The  indict- 
ment, however,  was  not  under  the  statute  for  either  of  the 
specific  acts  mentioned  in  it,  but  at  common  law,  for  the  con- 
spiracy, which  was  considered  per  ae  a  substantive  offense,  no 
act  in  furtherance  of  it  being  alleged,  and  this  after  and  not- 
withstanding the  statute. 

The  position  that  ''  a  confederacy  each  to  Tnaintain  the  other, 
whether  the  matter  be  true  or  false,"  is  a  common  law  offense, 
is  distinctly  adopted  in  1  Hawk.  P.  G.  190,  c.  72,  and  9  Coke's 
Bep.  66  (the  PouUerer^s  case),  and  the  principle  of  the  case 
noted  in  the  Book  of  Assizes,  to  wit,  that  conspiracies  are  pun- 
ishable at  common  law,  though  nothing  be  put  in  execution,  is 
fully  recognized  in  the  PovJierer^s  case,  in  which  that  book  is  re- 
ferred to;  and  this  further  principle  also  laid  down,  that  the  law 
punishes  the  conspiracy  "to  the  end  to  prevent  the  unlawful 
act;"  and  in  the  same  case,  speakiog  of  another,  article  19,  also 
in  the  Book  of  Assizes,  188,  relative  to  combinations  among 
merchants  to  regulate  the  price  of  wool,  it  is  said,  *'  and  in 
these  cases  the  conspiracy  or  confederacy  (not  the  false  con- 
spiracy or  confederacy)  is  punishable,  although  the  oonspiraey 
or  confederacy  be  not  executed."  Hence,  it  is  manifest  that 
the  **nGta"  at  the  end  of  the  case,  which  seems  to  be  relied  on 
to  show  that  both  malice  and  falsehood  are  indispensable  ingre- 
dients of  a  punishable  conspiracy,  and  must  be  united  in  the 
same  case,  was  not  intended  by  Lord  Coke  as  applicable  to  all 
confederacies,  but  to  such  false  conspiracies  only  as  are  of  the 
character  of  those  of  which  he  had  treated  immediately  pre- 
ceding the  nota;  for  he  does  not  speak  of  the  case  of  a  conq>ir- 
acy  between  merchants  to  fix  the  price  of  wool  as  a  false  con- 
spiracy, nor  does  either  falsehood  or  malice  necoooarily  enter 
into  such  a  combination. 

And  these  combinations  among  merchants  (which  aze  not 
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'within  the  Btatate  83  Edward  I.)  were  and  remained  punishable 
at  common  law,  and  were  not  first  made  so  by  the  statute 
staple,  27  Edward  m.,  c.  9,  as  has  been  snpposed  in  argument. 
That  statute  does  indeed  prohibit  the  exportation  of  wool  under 
a  very  severe  penalty,  b^t  neither  creates  nor  provides  a  punish- 
ment for  the  offense  by  merchants  of  combining  to  fix  a  price 
beyond  which  they  would  not  go.  All  that  is  said  in  relation 
to  the  purchasing  of  that  article  is,  that  ''all  merchants,  as 
well  subjects  as  foreigners,  may  purchase  wool-folk,  etc., 
throughout  the  whole  of  our  kingdom  and  territories,  without 
covin  or  collusion  to  lower  the  price  of  the  said  merchandises, 
so  nevertheless  as  they  bring  them  to  the  staple;''  from  which 
it  would  seem  that  all  covin  and  collusion  to  lower  the  price  of 
merchandise  was  before  unlawful,  and  that  the  statute  meant 
to  leave  the  law  as  it  was.  In  the  PouUeret^a  case,  it  was  clearly 
considered  as  an  offense  at  common  law;  and  in  4  Bl.  Oom.  164, 
the  exportation  of  wool,  which,  as  has  been  before  observed, 
was  prohibited  by  the  statute  staple  under  a  very  heavy  penalty, 
is  said  to  have  been  forbidden  at  common  law,  but  more  partic- 
ularly by  that  statute;  and  if  that  which  it  was  the  principal 
object  of  the  statute  to  prevent  and  to  punish  was  before  an 
offense  at  common  law,  it  may  readily  be  supposed  that  no  new 
offense  was  intended  to  be  created,  but  that  a  conspiracy  to  fix 
the  price  of  wool  was  an  offense  at  common  law.  Moreover, 
the  words  of  the  statute  are  "without  covin  or  collusion  to 
lower  the  price,"  etc.,  and  a  combination  to  "  fix  a  price  beyond 
which  they  would  not  go,''  might  not  necessarily  be  to  "  lower" 
the  price. 

On  an  information  against  Breeton,  Townsend  and  others, 
Koy,  108,  for  the  suppression  of  a  will  to  the  prejudice  of 
Ugerton,  the  relator,  whose  wife  was  thereby  disinherited,  all 
the  defendants  but  one  were  convicted  and  fined.  This  was  a 
case  of  fraud  effected  by  a  confederacy,  and  the  injury  was  to  an 
individual;  the  suppression  of  a  will  by  one  was  not  an  indict- 
able offense,  though  a  fraud  highly  injurious  to  the  party 
affected  by  it.  It  was  the  confederacy  alone  which  rendered  it 
crimina^  and  therefore  the  information  was  against  the  offend- 
ers oonjclntly.  In  Kmberly  v.  OkUde,  Sid.  68,  the  indictment 
"Was  for  a  conspiracy  to  charge  one  with  being  the  father  of 
A  bastard  child,  witii  intent  to  extort  money  from  him;  and 
on  motion  to  quash  the  indictment,  it  was  held  by  the  court  to 
be  good.  In  OhOd  v.  Nofih,  1  Eeble,  203,  the  indictment  was 
for  a  conspiracy  to  deprive  the  prosecutor  of  his  fame,  and  to 
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extort  money  from  him,  by  falsely  charging  him  w^tii  being  the 
father  of  a  bastard  child.  There  was  a  motion  t^  quash  the 
indictment,  because  the  conspiracy  as  laid  was  to  charge  the 
prosecutor  with  matter  that  the  court  had  no  cognizance  of; 
which  was  overruled  on  the  ground  that  it  might  be  a  loss  to 
the  prosecutor;  and  it  was  held  that  the  conspirac>  was  pun- 
ishable, though  the  court  had  no  cognizance  of  the  matter  of 
it.  And  in  the  same  case,  in  1  Keble,  254,  it  was  mi'ved  after 
▼erdict,  in  arrest  of  judgment,  that  the  indictment  only  charged 
the  parties  with  a  conspiracy  to  deprive  the  prosecutor  of  his 
&me,  and  to  extort  money  of  him,  and  not  with  a  conspiracy  to 
charge  him  before  any  tribunal  haying  cognizance  of  the  matter 
of  bastardy.  But  the  motion  was  overruled,  and  judgment 
rendered  for  the  king,  on  the  two  grounds  distinctly  taken, 
that  it  was  a  conspiracy  for  lucre  and  gain,  to  charge  and  dis- 
grace a  man  with  having  a  bastard,  and  that  the  crime  was  the 
conspiracy,  which  whether  it  was  to  defame  or  disgrace  a  man, 
or  to  charge  him  with  heresy,  was  punishable  at  oommoa 
law.  In  The  Qusen  v.  Armstrong,  1  Yeni  804,  the  defend- 
ants were  indicted  for  conspiring  to  charge  (or  burden)  one  with 
the  keeping  of  a  bastard  child,  and  thereby  to  bring  him  to  dis^ 
grace.  After  verdict  there  was  a  motion  in  arrest  of  judgment, 
on  the  ground  that  it  did  not  appear  that  the  party  was  actually 
burdened  with  the  keeping  of  a  child;  but  on  the  contrary  thai 
it  was  alleged  to  be  only  a  pretended  child;  and  also,  that  the 
party  was  not  stated  to  have  been  brought  before  a  justice  of 
the  peace  on  that  acconnt,  but  only  that  the  defendants  went 
and  affirmed  it  to  himself,  intending  to  obtain  money  from  him 
that  it  might  be  no  further  disclosed;  and  that  a  bare  unexe- 
cuted conspiracy  was  not  a  subject  of  indictment.  The  objec- 
tion was  overrnled,  and  the  parties  were  punished  by  fine.  The 
principle  of  this  case  cannot  well  be  misunderstood.  It  was  a 
conspiracy  to  extort  money  from  an  individual,  by  going  to  him 
and  affirming  that  he  was  the  father  of  a  bastard  child,  with  a 
view  of  inducing  him  to  pay  them  to  say  no  more  about  it. 
And  it  was  decided  on  the  ground,  expressly  taken  by  the 
court,  that  it  was  a  contrivance  by  conspiracy  to  defiune  the 
person  and  cheat  him  of  his  money,  which  was  an  indictable 
crime  of  a  very  heinous  nature. 

In  IM  Qfieen  v.  Best,  2  Ld.  Baym.  1167,  the  indictment  was 
for  a  conspiracy,  falsely  to  charge  the  prosecutor  with  being 
the  father  of  a  bastard  child,  with  which  one  Elizabeth  Carter 
was  pretended  to  be  enceinte^  in  order  to  defraud  him  of  hi^ 
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mcnej  and  destroy  bis  reputation.  On  demarrer,  it  was  among 
other  things  objedted  to  the  indictment,  that  it  was  not  alleged 
that  the  child  was  likely  to  become  chargeable  to  the  parish, 
and  that  it  did  not  appear  that  the  prosecutor  was  by  the  accu- 
sation put  in  danger  of  being  subjected  to  any  penalty,  but  that 
it  amounted  only  to  a  charge  that  the  defendants  conspired  to  tell 
the  prosecutor  that  he  was  the  father  of  the  child  the  woman 
was  big  with;  and  that  a  bare  conspiracy  to  do  an  ill  act  was 
not  indictable.  But  the  demurrer  was  overruled  on  the  princi- 
ple broadly  laid  down  by  the  court,  that  the  defendants  being 
charged  at  least  with  a  conspiracy  to  charge  the  prosecutor  with 
fornication,  though  that  was  only  a  spiritual  defamation,  yet  the 
csonspiracy  was  the  gist  of  the  indictment,  and  was  a  temporal 
offense,  and  punishable  as  such.  7%e  King  y.  Kinnerdy,  1  8tr. 
193,  was  a  case  of  conspiracy  to  extort  money  from  Lord  Sun- 
derland, by  charging  him  with  an  attempt  to  commit  sodomy 
with  one  of  the  defendants.  It  was  not  charged  as  a  conspiracy 
to  accuse  him  in  a  course  of  justice,  but  only  in  pais.  The  ob- 
ject was  to  extort  money  by  means  of  a  verbal  slander,  for  which 
the  party  injured  had  his  civil  remedy,  and  the  mere  verbal 
slander  by  one  only  would  not  have  been  indictable.  And  in 
J%e  King  v.  Mdriham  Bryan,  2  Str.  866,  the  court,  in  speaking 
with  reference  to  The  King  v.  Armstrong ,  say:  " There  the  con- 
spiracy was  the  crime,  and  an  indictment  will  lie  for  that,  though 
it  be'to  do  a  lawful  act."  In  this  class  of  conspiracies,  the  medi- 
tated end  was  not  accomplished  in  either  of  the  cases.  The  ob- 
ject in  each  was  to  defame  and  extort  money  from  an  individual, 
and  the  indirect  or  wrongful  means  by  which  that  object  was 
intended  to  be  effected  was  verbal  slander — a  combination  to  do 
that  which  if  actually  done  by  one  alone  would  not  be  the  sub- 
ject of  an  indictment;  for  if  one  verbally  defames  another,  or 
extorts  money  from  him,  not  under  color  of  office,  it  is  not  an 
indictable  offense. 

The  conspiracy,  therefore,  for  a  corrupt  purpose  was  the 
offense  for  which  they  were  punished;  and  there  is  no  pretense 
for  supposing,  as  has  been  urged  in  argument,  that  the  prosecu- 
tions in  the  bastardy  cases  were  sustained  on  the  ground,  that 
the  conspirators  contemplated  an  abuse  of  judicial  authority, 
by  falsely  accusing  or  causing  the  parties  to  be  accused  of 
having  bastard  children,  before  justices  of  the  peace  having 
cognizance  of  such  matters.  A  conspiracy  of  that  character 
would,  there  is  no  doubt,  have  been  an  indictable  offense, 
having  for  its  object  the  subjecting  the  party  accused  to  the 
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provisionB  of  the  statutes  in  relation  to  bastardy.  But  that  is 
not  the  nature  of  the  oonspiraoj  charged  in  either  of  the  cases 
referred  to.  In  evezy  case  the  defendants  were  indicted  for  a 
conspiracy  to  defame  and  extort  money  from  the  prosecutor,  by 
chaiging  him  with  being  the  father  of  a  bastard  child,  not 
before  justices  of  the  peace,  but  the  charge  is  laid  as  haWng 
been  made  in  pais;  and  in  The  King  y.  Umberly,  one  of  tfae 
objections  to  the  indictment  was,  that  it  did  not  lay  the  con- 
spiracy to  be,  to  charge  the  prosecutor  before  any  that  had 
jurisdiction  of  the  matter;  and  in  The  Queen  y.  Armstrong,  the 
same  objection  was  raised,  and  also  that  the  defendants  only 
went  and  afiSrmed  it  to  the  prosecutor  himself;  and  so  in  The 
Queen  y.  Beet,  which,  with  the  exception  also  taken  in  TheEing 
Timberly,  that  it  was  not  within  the  statute  33  Edward  L,  was 
disregarded  by  the  judges.  "Eyery  indictment  must  contain 
a  certain  description  of  the  crime  of  which  the  defendant  is 
accused,  and  a  statement  of  the  facts  by  which  it  is  constituted, 
so  as  to  identify  the  accusation,  lest  the  grand  jury  should  find 
a  bill  for  one  offense,  and  the  party  be  put  upon  his  trial  for 
another,  without  any  authority:"  1  Chitty's  Criminal  Law,  169. 
And  "  the  chaige  must  be  Bu£Biciently  explicit  to  explain  itself, 
for  no  latitude  of  intention  can  be  allowed  to  include  anything 
more  than  is  expressed:"  Id.  172;  The  King  y.  Wheaily,  2  Burr. 
1127.  And  the  accused  is  put  upon  his  trial  only  for  that  with 
which  he  is  charged,  and  against  which  alone  he  is  called  on  to 
defend  himself.  The  prosecutions  therefore,  in  the  oases  re- 
ferred to,  could  not  haye  been  supported  on  the  ground  that 
the  defendants  contemplated  an  abuse  of  judicial  power,  fay 
falsely  accusing  the  prosecutors  before  justices  of  the  peace; 
for  no  matter  what  they  contemplated,  that  was  not  what  they 
were  charged  with;  and  if  they  were  only  punishable  on  that 
ground,  as  the  judges  could  not  by  intendment  haye  supplied 
what  was  not  expressed,  the  indictments  must  haye  been 
quashed,  or  the  judgments  arrested  for  want  of  Bu£Bicient  matter 
in  law  (which  was  brought  fully  under  the  consideration  of  the 
courts),  otherwise  it  would  haye  been  to  punish  the  defendants 
for  what  they  were  not  convicted  of,  for  they  could  only  have 
been  conyicted  of  what  was  aUeged  against  them  in  the  indict- 
ments. And  thus  the  singular  picture  woald  have  been  exhib- 
ited in  criminal  jurisprudence,  of  men  convicted  of  what  was 
no  offense  in  law,  and  punished  for  what  they  were  neither  con- 
victed nor  accused  of,  and  for  anything  appearing  might  never 
have  contemplated;  but  such  a  stain  is  not  to  be  found  in  any 
page  of  juridical  histoij* 
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These  remarks  equally  apply  to  the  case  of  The  Kvng  y.  Kin^ 
nerdy;  and  it  is  not  possible  that  in  either  of  the  cases  the 
judges  went  on  the  ground  that  the  defendants  had  accused  or 
meditated  the  accusation  of  the  prosecutor  before  those  who 
had  jurisdiction  of  the  matter;  on  the  contraiy,  the  idea  is 
expressly  negatiyed  by  the  proceedings  themselyes.    The  ab- 
aence  of  the  allegation  was  urged  in  each  case  as  an  objection 
to  the  indictment,  and  the  court  decided,  not  that  it  might  be 
inferred  from  what  was  alleged,  but  that  it  was  not  necessary, 
and  that  the  conspiracy  alone  to  defame  and  extort  money  from 
an  individual,  without  any  abuse,  or  meditated  abuse  of  judicial 
power,  was,  per  ee,  an  indictable  ofifense  at  common  law.    If  they 
had  not  stated  the  grounds  on  which  they  acted,  then  indeed  any 
legal  principle  that  could  be  extracted  from  the  cases  might, 
in  support  of  the  decisions,  properly  be  assumed  as  the  ground 
on  which  they  were  given.    But  the  ground  that  is  here  at- 
tempted to  be  assumed  as  that  on  which  the  conspirators  were 
punishable  is  not  only  difiEerent  from  that  on  which  the  judges 
expressly  place  their  decisions,  but  is  an  illegal  ground,  and 
one  on  which  the  indictments  could  not  have  been  supported. 
Illegal,  not  because  a  conspiracy  to  accuse  a  man  of  being  the 
father  of  a  bastard  child,  or  of  an  attempt  to  commit  sodomy, 
before  those  who  had  cognizance  of  such  matters,  was  not  an 
indictable  offense,  but  because  it  was,  what  was  not  charged  in 
the  indictments^  and  could  not  legally  be  inferred  from  what 
was  expressed.    To  say,  therefore,  that  those  conspiracies  were 
indictable^  or  that  the  prosecutions  were  sustained  only  on  the 
ground  that  the  conspirators  meditated  the  abuse  of  judicial 
power  by  falsely  accusing  the  prosecutors  before  a  tribunal 
having  cognizance  of   such  offenses,  would  be  to  overturn 
altogether  the  authority  of  the  cases,  which  has  not  been  at- 
tempted; on  the  contrary,  their  authority  seems  to  be  admitted, 
and  their  application  only  to  the  case  under  consideration  is 
resisted,  on  the  hypothesis  that  they  were  decided  on  grounds 
not  appearing  in  the  indictments,  and  entirely  different  from 
those  on  which  the  judges  professed  to  act.    But  the  fallacy  of 
the  argument  becomes  obvious  when  it  is  seen  that  without  a 
violation  of  the  principle  that  **  every  indictment  must  contain 
a  certain  description  of  the  crime  of  which  the  defendant  is 
accused,  and  a  statement  of  the  facts  by  which  it  is  constituted," 
the  indictments  in  those  cases  could  not  have  been  sustained 
upon  the  grounds  on  which  the  decisions  are  attempted  to  be 
placed.    Those  cases,  therefore,  must  stand  or  fall  on  the 
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grounds  apon  which  th^  are  placed  by  the  judges  who  decided 
them;  not  the  reasoning  of  the  judges,  but  the  principles  on 
which  their  decisions  are  made  to  rest. 

TJw  King  y.  Paraons,  1  Bl.  Bep.  392^  was  a  conspiracy  to 
talce  away  the  character  of  an  indiyidual,  and  accuse  him 
of  murder,  by  means  of  a  mere  phantom,  which  could  have 
no  reality,  pretended  communications  with  a  ghost,  and  the 
actual  fact  of  conspiring,  was  left  to  the  jury  to  be  collected 
from  all  the  circumstances.  The  only  object  of  the  conspiracy 
in  that  case,  was  to  injure  the  man's  reputation.  And  in  Th^ 
King  y.  Bispal,  1  Bl.  Bep.  868;  8  Burr.  1820,  which  was  a  prose* 
cution  for  a  conspiracy  to  extort  money  from  an  indiyidual,  by 
charging  him  generally  with  hayiug  taken  a  quantity  of  human 
hair  out  of  a  bag;  on  the  objection  being  raised  to  the  indict* 
ment,  that  the  defendants  were  not  charged  with  haying  con- 
spired to  fix  any  crime  on  the  party,  but  only  generally  with 
taking  the  hair,  which  might  be  lawful,  it  was  said  by  Lord 
Mansfield,  the  other  judges  concurring,  *'  the  crime  laid,  is  an 
unlawful  conspiracy,  this,  whether  it  be  to  chai^  a  man  with 
criminal  acts,  or  sach  only  as  may  affect  his  reputation,  is  folly 
sufficient."  That  case,  if  receiyed  as  authority,  settles  this 
principle,  that  a  conspiracy  to  defraud  another  by  yerbal  scan- 
dal is  equally  indictable,  whether  it  be  to  charge  the  party  with 
a  crime,  or  only  to  injure  his  standing  in  society,  and  is  a  foU 
answer  to  the  argument;  that  the  principle  of  the  cases  last  re- 
ferred to,  is  not  applicable  to  this,  because  they  are  of  conspira- 
cies to  fix  punishable  offenses  upon  the  parties.  In  The  King  y. 
Skirret,  1  Sid.  812,  the  defendants  were  prosecuted  for  reading  a 
release  to  an  illiterate  num,  in  other  words  than  those  in  which  it 
was  written,  by  which  he  was  induced  to  sign  it.  It  does  not  ap> 
pear  by  the  short  report  of  the  case,  what  the  form  of  the  in- 
dictment was,  but  as  it  was  against  them  conjointly,  they  must 
haye  been  charged  either  with  conspiracy  or  combination.  The 
fraad  was  practiced  upon  an  indiyidual,  and  if  it  had  been  pei^ 
petrated  by  one  only,  would  not  haye  been  an  indictable  cheat 
It  was  the  combination,  therefore,  alone  which  made  it  criminal, 
and  that  too  is  a  case  not  within  the  statute  88  Edward  I.  In 
The  Queen  y.  Mackarty,  2  Ld.  Baym.  1179;  2  East's  0.  L.  883, 
the  defendants  were  conjointly  indicted,  for  falsely  and  deceit- 
fully bargaining  and  exchanging  with  another,  a  quantity  of 
pretended  wine,  alleging  it  to  be  good  new  Lisbon  wine,  for  a 
certain  quantity  of  hats  which  were  exchanged  and  deliyered  by 
the  party  practiced  upon,  on  the  faith  of  their  false  representa* 
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*ioBB,  when  in  fact  the  pretended  Lisbon  wine  was  not  Lisbon 
wine. 

The  indictment  in  this  case  Was  not  under  the  statute  88  Hen. 
Vlll.,  ch.  1,  which  prohibits  cheating  bj  *' means  of  false 
priTj  tokens  and  counterfeit  letters  in  ofcher  men's  names;"  nor 
the  statute  80  Gteo.  11.,  ch.  24,  which  proTides  under  heavy 
penalties,  against  cheating  by  **  false  pretenses/'  and  which  wae 
passed  long  afterwards,  but  was  for  a  cheat  at  common  law, 
and  though  it  did  not  charge  the  defendants  with  a  conspiracy 
eo  nomine,  yet  it  charged  that  they  together  did  the  act  imputed 
to  them;  and  as  there  were  no  false  public  tokens,  which  were 
necessary  at  common  law,  to  constitute  a  cheat  effected  by  one, 
an  indictable  offense,  it  was  the  combination  alone  on  which 
the  prosecution  could  have  been  sustained.  A  cheat  perpe- 
trated by  the  use  of  false  public  tokens,  such  as  false  weighta 
and  measures,  is  an  indictable  crime  at  common  law,  only  be- 
cause they  are  means  calculated  to  deceiTe,  and  are  such  aa 
common  care  and  prudence  are  not  sufficient  to  guard  against; 
and  so  as  ordinary  care  aud  prudence  are  no  safeguard  against 
the  machinations  of  conspirators,  cheats  effected  by  conspiracy 
are  punishable  at  common  law  for  "pari  rcUione  eadem  est  lex.'* 

And  in  The  King  v.  WheMy,  2  Burr.  1127,  cheats  effected 
Ity  conspiihcy,  are  expressly  placed  on  the  same  footing  with 
cheats  effected  by  fidse  weights  and  measures.  In  The  Queen 
y.  OrbeU,  6  Hod.  42,  the  indictment  was  for  a  combination  to 
cheat  one  J.  S.  of  his  money  by  getting  him  to  bet  a  certain 
sum  on  a  foot-race,  and  preyailiug  on  the  party  to  run  booty; 
and  the  court  sustained  the  indictment  on  the  ground  as  they 
said,  that  "  being  a  cheat,  though  it  was  private  in  the  particu- 
lar, yet  it  was  public  in  its  consequence."  That  was  a  case  em- 
phatically of  individual  injury,  and  as  little  connected  with  any 
public  concernment,  as  any  private  transaction  could  well  be, 
and  it  vras  the  combination  alone  on  which  the  prosecution  rested; 
for  such  a  cheat  practiced  by  one  was  clearly  not  an  indictable 
offense.  In  The  King  v.  Edwarda,  8  Mod.  820,  the  parties  were 
indicted  for  giving  money  to  a  man  to  marry  a  poor  helpless 
woman,  who  was  an  inhabitant  of  the  parish  of  B.,  and  incapa- 
ble of  marriage,  on  purpose  to  gain  a  settlement  for  her  in  the 
parish  of  A.,  where  the  man  was  settled.  In  that  case  there  was 
a  motion  to  quash  the  indictment,  on  the  ground  that  it  waa 
not  unlawful  to  marry  a  woman  and  give  her  a  portion.  But 
the  object  of  the  conspiracy  being  to  impose  a  pauper  on  a 
paiiah  to  which  she  did  not  belong,  it  was  held  by  the  court  to 
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be  an  indiotaUe  offense  at  common  law;  for  thai  a  baie  oon* 
spiracy  to  do  a  lawful  act  to  an  unlawful  end,  was  a  crimen 
though  no  act  should  be  done  in  consequence  thereof.  The 
conspirators  certainly  meditated  a  fraud  on  the  inhabitants  of 
a  particular  pazish,  by  burdening  them  with  the  support  of  a 
pauper  belonging  to  a  different  parish,  and  so  fiur  perhaps  it 
may  be  Tiewed  as  a  case  of  contemplated  private  fraud,  as  the 
inhabitants  of  a  parish  are  not  the  community  at  large. 

But  whether  the  principle  laid  down  by  the  court  was  on  the 
point  of  meditated  individual  injury,  or  violation  of  pnUio 
police,  does  not  appear  from  the  report  of  the  case.  In  8 
Chitty  on  Cr.  L.,  it  is  treated  as  a  conspiracy  to  violate 
public  police;  but  the  principle  equally  applies  to  both.  In 
The  King  v.  Cope,  1  Sir.  144,  the  prosecution  was  for  a  cod- 
spiracy  to  ruin  the  trade  of  the  prosecutor,  who  was  a  card- 
maker  to  the  king,  by  bribing  his  apprentices  to  put  grease 
into  the  paste,  by  which  the  cards  were  spoiled.  The  putting 
grease  into  the  paste,  and  thereby  spoiling  the  cards,  if  done 
by  one  would  have  been  no  crime  in  law,  but  a  private  injury, 
for  which  the  imrty  would  have  been  left  to  his  dvil  remedy,  and 
it  was  the  conspiracy  alone  which  constituted  the  offense.  A|id 
in  The  Emg  v.  Eocks,  1  Leach's  0.  0.  274,  the  indictment  was 
for  a  conspiracy,  by  wrongful  and  indirect  means,  to  idipoverish 
one  Booth,  a  tailor,  and  to  deprive  and  hinder  him  from  follow- 
ing and  exercising  his  trade.  In  the  first  count  in  the  indict- 
ment, the  object  of  the  conspirators  was  alleged  to  have  heenk 
accomplished,  and  in  the  second  count,  the  conspiracy  only 
was  charged.  It  was  not  denied  that  the  conspiracy  was  an  in- 
dictable offense,  and  the  only  objection  on  the  part  of  the 
defendant  was  that  the  acts  done  to  impoverish  Booth  ought 
to  have  been  set  out  in  the  indictment.  But  it  was  decided  by 
the  whole  court  that  it  was  sufficient  to  allege  the  conspiracy 
and  the  object  of  it,  the  illegal  combination  being  the  gist  of 
the  offense,  and  that  it  was  not  necessary  to  state  the  means  by 
which  the  intended  mischief  was  effected,  for  that  the  offense  did 
not  consist  in  doing  the  acts  by  which  the  end  was  accom- 
plished (for  they  migbt  be  perfectly  indifferent),  but  in  the 
conspiring  with  a  view  to  effect  the  intended  mischief  by  any 
means;  and  by  Buller,  justice,  '*  that  the  means  were  ovij 
matters  of  evidence  to  prove  the  charge,  and  not  the  crime 
itself/' 

It  has  been  contended  that  these  last  cases  were  conspiracief 
to  injure  public  trade.    The  distinguished  judges  before  whom 
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th^  were  tried  have  not  said  so,  nor  could  they  haye  so  con- 
sidered them.  They  were  not  so  laid  in  the  indictments,  but 
were  distinctly  cases  in  which  the  meditated  injuries  were 
IcTcled  against  particular  individuals  unconnected  with  any 
matter  of  public  concernment,  and  do  not  fall  within  the  prin- 
ciples of  any  of  the  enumerated  ofiEenses  against  public  trade, 
which  are  offenses  committed  by  traders  or  dealers  themselyes, 
8uch  as  cheating,  forestalling,  regrating,  etc.  So  in  The  King 
▼.  Leigh  {Macldin'a  case),  2  Macklin's  Life,  217,  in  which  it  was 
held  that  an  indictment  would  lie  for  a  conspiracy  to  impoT- 
erish  an  actor  by  driving  or  hissing  him  off  the  stage;  and  in 
OUfford  T.  Brandon,  2  Campb.  858,  it  was  said  by  Sir  James 
Mansfield  that,  "  though  the  audience  had  a  right  to  express, 
by  applause  or  hisses,  their  sensations  at  the  moment,  yet  if  a 
body  of  men  were  to  go  to  the  theatre  with  a  settled  intention 
of  hissing  an  actor,  or  even  of  damning  a  piece,  there  could  be 
no  doubt  that  such  a  deliberate,  preconcerted  scheme  would 
amount  to  a  conspiracy,  and  that  the  persons  concerned  in  it 
might  be  brought  to  punishment.'' 

There  the  preconcerted  scheme  alone,  the  unexecuted  con- 
qpiracy  was  held  to  be  indictable;  but  if  put  into  execution,  ac- 
cording to  the  circumstances,  it  would  be  a  riot.  In  The  King 
T.  Boibinaon,  1  Leach's  0.  0.  87,  the  defendants  were  indicted 
for  a  conspiracy  to  raise  a  specious  title  in  Maiy  Bobinson  to 
the  estate  of  Bichard  Holland,  by  mazxying  Taylor,  tmder  the 
assumed  name  of  Bichard  Holland.  The  only  evidence  in  the 
case  was  of  the  marriage,  and  that  she  lived  with  Holland  as  a 
Jdnd  of  servant.  It  was  distinctly  admitted  that  a  conspiracy 
to  do  an  injury  to  the  person  or  estate  of  another  was  an  indict- 
able offense,  and  so  held  by  the  court,  Willes,  Foster  and  Bey- 
nolds  presiding;  and  it  was  so  ruled,  there  being  no  positive 
proof  of  an  intention  to  injury  Holland,  that  it  vras  not  neces- 
aazy  to  prove  any  direct  or  immediate  injury,  or  even  to  show 
any  specific  overt  act  of  conspiracy,  but  that  it  was  the  province 
of  the  jury  to  collect  from  all  the  circumstances  of  the  case, 
whether  there  was  not  an  intention  or  design  in  the  parties  to 
do  a  future  injury  to  Holland.  And  that  case  would  seem  to 
cover  all  the  ground  necessary  to  support  this  prosecution. 
The  conspiracy  was  leveled  at  the  property  or  estate  of  another, 
and  the  object  was  to  defraud  an  individual,  but  the  act  by 
which  the  fraud  was  intended  to  be  accomplished  (a  marriage 
under  an  assumed  name),  was  not  in  itself  unlawful.  It  has 
been  ingeniously  argued  here,  but  not  ventured  on  by  those 
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•who  condnoted  the  defense  of  Bobinson  and  Taylor,  thai  ihej 
meditated  a  perversion  of  the  coarse  of  justice,  as  her  right  to 
Holland's  estate  conld  only  have  been  established  by  jadicial 
proceedings.  It  was  not  so  charged  in  the  indictment^  and 
without  it  the  prosecution  must  have  failed,  if  it  had  been 
deemed  at  all  necessary  to  constitute  the  offense;  for  "  no  lati- 
tude of  intention  can  be  allowed  to  include  anything  moie  than 
is  expressed  in  an  indictment,''  as  has  been  before  observed  on 
the  authority  of  Lord  Mansfield,  in  the  case  of  The  King  v. 
WheaUy,  2  Burr.  1127,  and  1  Chitty^s  Cr.  Law,  172.  In  The 
King  t.  Lara,  6  T.  B.  666,  it  was  admitted  by  counsel  in  aiga- 
ment  that  a  fraud  upon  an  individual  by  conspiracy,  was  indict- 
able, and  the  doctrine  laid  down  by  the  judges  in  The  King  v. 
Wheaily^  was  fully  recognized  and  adopted  by  Lord  KcDyon; 
that  is,  that  a  cheat  effected  by  a  conspiracy,  was  an  indictable 
offense. 

The  case  of  The  King  v.  Berenger,  8  Man.  &  Sel.  68,  as  it  is 
understood  by  the  court  is  a  very  strong  one.  The  indictment 
was  for  a  conspiracy  by  false  rumors  to  raise  the  price  of  the 
public  government  funds,  with  intent  to  injure  such  of  the 
king's  subjects  as  should  purchase  on  a  particular  day.  It  was 
broadly  admitted  in  argument  that  if  the  indictment  had  stated 
*'that  the  defendants  conspired  to  raise  the  price  of  the  funds 
in  order  to  cheat  or  prejudice  particular  individuals  by  name, 
or  to  benefit  themselves  at  their  expense,  or  that  the  puUio  were 
concerned  in  the  purchases  of  that  day,  and  the  defendanti 
conspired,  etc.,  to  the  prejudice  of  the  public,  it  would  have  ex- 
hibited a  complete  offense."  But  it  vras  contended  that  the 
allegation  that  it  was  with  intent  to  injure  **  such  of  the  king's 
subjects  as  should  purchase  on  that  day,"  was  too  geneal, 
and  for  that  reason  only  the  indictment  was  objected  to.  Bnt 
the  objection  was  overruled  by  the  court,  not  on  the  ground 
as  supposed  in  aigument  that  to  constitute  an  indictable  con- 
spiracy it  should  be  leveled  either  at  the  public  in  its  aggie- 
gate  capaciiy,  or  at  a  class  or  portion  of  the  subjects,  as  die* 
tinguished  from  an  individual,  and  that  the  case  fell  within 
one  of  those  classes  of  conspiracies;  for  it  was  treated  throagh* 
out  as  perfectly  clear,  that  if  it  had  been  laid  with  intent  to 
prejudice  or  defraud  either  the  public,  or  an  individual  or  indi- 
viduals by  name,  it  would  have  been  good,  and  the  only  diiB- 
eulty  on  that  part  of  the  case  was,  whether  being  laid  with 
intent  to  injure  those  who  might  become  purchasers,  and  not 
either  an  individual  by  name,  or  the  public  in  its  aggregai* 
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oapaciiyy  the  generality  of  the  ohazge  did  not  vitiate  the  in^ 
dictment.  But  they  sostained  the  indictment  ex  necesUaie  rei, 
on  the  ground  that  as  it  was  impossible  the  defendants  could 
have  known  who  would  be  the  purchasers  on  that  day,  the 
charge  could  not  have  been  more  specific.  And  though  it  was 
conceded  that  to  raise  or  lower  the  price  of  the  public  funds 
was  not  per  se  a  orime^  yet  it  was  held  to  be  an  offense  for 
a  number  of  persons  to  conspire  to  raise  them  by  false 
rumors,  and  that  the  crime  was  not  in  raising  the  funds,  but  in 
the  act  of  conspiracy  and  combination  to  do  so,  and  would  be 
complete  though  it  should  not  be  pursued  to  its  consequences. 
It  was  clearly,  therefore,  on  the  point  of  individual  injury  that 
the  court  went.  And  so  in  Tke  King  t.  OiU,  2  Bam.  &  Aid.  204, 
the  defendants  were  indicted  and  couTicted  of  a  conspiracy  by 
divers  false  pretenses,  and  subtle  means  and  devices,  to  dieat 
eeveral  individuals  by  name.  The  prosecution  in  that  case  oould 
not  have  been  sustained  on  the  ground,  as  has  been  supposed, 
that  it  was  for  a  conspiracy  to  commit  an  offense,  indictable 
of  itself  under  the  statute  80  Oeo.  II.,  against  cheating  by  false 
pretenses;  for  it  is  well  settled  that  in  an  indictment  framed 
upon  that  statute,  it  is  not  enough  to  allege  generally  that  the 
cheat  was  effected  by  divers  false  pretenses,  etc.,  but  the  par- 
ticular false  pretenses  must  be  stated,  that  the  party  may  know 
against  what  he  is  to  defend  himself,  and  that  the  court  may  see 
that  there  is  an  indictable  offense  charged,  as  there  are  some 
pretenses  which  are  not  within  the  statute:  2  T.  B.  686;  East's 
Cr.  L.  887. 

So  in  an  indictment  at  common  law  for  cheating  by  false 
public  tokens,  and  so  also  in  an  indictment  on  the  statute  88 
Henry  Vlll.,  against  cheating  by  false  privy  tokens,  etc.:  8 
Chitty's  Or.  Law,  999;  2  Str.  1127.  If,  then,  the  conspiracy 
in  that  case  was  only  indictable  because  it  was  to  commit  the 
statutory  offense  of  cheating  by  false  pretenses,  as  they  would 
form  the  principle  ingredient  of  the  offense,  it  would  have  been 
necessary  to  set  out  the  particular  false  pretenses  by  which  the 
cheat  was  intended  to  be  effected,  in  order  to  show  that  it  was 
the  statutory  offense  which  the  conspirators  intended  to  commit; 
on  the  acknowledged  principle  that  every  indictment  must  con- 
tain a  certain  description  of  the  crime  of  which  the  defendant 
is  accused,  and  a  statement  of  the  facts  by  which  it  is  consti- 
tuted. But  it  was  there  ruled  by  the  court  that  when  several 
persons  have  once  agreed  to  cheat  a  particular  individual  of  his 
money,  although  they  may  not  at  the  time  have  fixed  on  any 


660  State  v.  Bughakak.  [Uaiyland, 

pardoular  means  for  that  purpose,  the  offense  of  conspiracy  is 
complete,  and  that  it  ivas  snfScient  to  state  the  oonspiracy  and 
the  object  of  it  in  the  indictment,  without  setting  out  the  means 
by  which  it  was  intended  to  be  accomplished;  and  per  Lord 
Mansfield,  in  the  case  of  The  King  t.  Eoclea,  ''they  may  be 
perfectly  indifferent."  It  is  evident,  therefore,  that  the  indict- 
ment was  not  supported  on  the  ground  that  it  was  a  conspiracy 
to  commit  an  indictable  offense;  for  if  it  had  not  been  for  a 
conspiracy  to  cheat,  but  against  an  indiyidual  for  the  actual 
commission  of  the  offense,  it  would  have  been  bad  for  the  gen- 
erality of  the  allegation;  and  the  principles  of  that  case  embiaoe 
eyerything  that  is  necessaiy  to  the  support  of  the  indictment 
against  these  defendants. 

The  case  of  The  King  t.  Mnwbry,  6  T.  B.  619,  was  a  con- 
spiracy to  pervert  the  course  of  justice,  which  is  of  itself  an 
indictable  offense.  That  case  has  no  other  bearing  on  the  pres- 
ent than  as  it  shows  that  all  indictable  conspiracies  are  not 
embraced  by  the  statute  88  Edward  L,  but  that  at  oonmion 
law  a  conspiracy  to  do  anything  which  the  law  forbids,  is  in- 
dictable. In  Tfie  Kingr.  The  Journeymen  TaiBors  of  Cambridge^ 
8  Mod.  10,  recognized  in  The  King  v.  Maicbry,  6  T.  B.  636,  the 
defendants  were  indicted  at  common  law,  and  not  on  the  statute 
of  George,  for  a  conspiracy  to  ruse  their  wages;  and  it  was 
held  that  the  conspiracy  was  indictable  at  common  law,  though 
it  would  have  been  lawful  for  either  of  them  to  raise  his  wages 
if  he  could.  So  in  The  King  ▼.  Delaval,  8  Buir.  1434,  which 
was  a  conspiracy  to  place  a  girl,  by  her  own  consent,  in  the 
hands  of  Delaval  for  the  purpose  of  prostitution.  The  act  of 
seduction  was  not  of  itself  an  indictable  offense,  but  it  was  the 
end,  the  immoral  object  of  the  conspiracy,  which  gave  it  its 
criminal  character.  And  the  case  of  Tlie  Eng  v.  Lord  Orey  is 
of  a  similar  description. 

In  1  Hawk.  P.  C.  190,  ch.  72,  it  is  said  *'  there  can  be  no 
doubt  that  all  combinations  whatsoever  wrongfully  to  prejudice 
a  third  person,  are  highly  criminal  at  common  law."  This  is 
literally  adopted  and  transcribed  into  1  Bum's  Justice,  878,  and 
8  Wilson's  Works,  118.  Chitty,  in  his  third  volume  on  Crim- 
inal Law,  1189,  says,  "  in  a  word,  all  confederacies  wrongfully 
to  prejudice  another  are  misdemeanors  at  common  law,  whether 
the  intention  is  to  injure  his  property,  his  person  or  his  char- 
acter;'' and  in  4  Bl.  Com.  137  (Christian's  note  4),  "  eveiy  con- 
federacy to  injure  individuals,  or  to  do  acts  which  are  unlaw- 
ful or  prejudicial  to  the  community,  is  a  conspiracy."  The  con- 
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omring  testimony  6f  these  wriiexs  that  all  oonspixacieB  wrong- 
fully to  injure  a  third  person  are  indictable  offenses^  is  not 
lightly  to  be  receiyed,  though  the  positions  laid  down  are  not 
assnmed  as  fall  and  definite  descriptions  of  the  crime  of  con- 
spinM^;  yet  they  go  qoite  far  enough  for  all  purposes  of  this 
prosecution.  Indeed,  the  four  first  were  only  treating  of  con- 
spiraoies  leyeled  against  indiTiduals.  And  such  is  the  char- 
acter of  conspinu^,  so  ramified  is  it  in  its  nature,  the  object 
and  tendency  of  it  being  that  from  which  it  derives  its  crim- 
inalifyy  that  it  would  be  exceedingly  difficult  to  give  a  single 
spedfio  definition  of  the  offense. 

But  by  a  course  of  decisions  running  through  a  space  of  more 
than  four  hundred  years,  from  the  reign  of  Edward  HE.  to  the 
69  Oeorge  III.,  wiiliout  a  single  conflicting  adjudication,  these 
points  are  clearly  settled:  1.  That  the  offense  of  conspiracy  is 
of  common  law  origin,  and  not  restricted  or  abridged  by  the 
statute  88  Edward  I.;  2.  That  a  conspiracy  to  do  any  act  that 
ia  criminal  per  se,  is  an  indictable  offense  at  common  law,  for 
which  it  can  scarcely  be  necessary  to  offer  any  authority;  8. 
That  an  indictment  will  lie  at  common  law — first,  for  a  conspir- 
acy to  do  an  act  not  illegal  nor  punishable  if  done  by  an  in- 
dividual, but  immoral  only,  as  in  The  King  t.  Lord  Orey, 
and  the  case  of  Sir  Dranda  Blake  Ddaval;  second,  for  a  con- 
spiracy to  do  an  act  neither  illegal  nor  immoral  in  an  individual, 
but  to  effect  a  purpose  which  has  a  tendency  to  prejudice  the 
public,  as  in  The  King  v.  The  Journeymen  Tailore  of  Cambridge^ 
far  a  conspiracy  to  raise  their  wages,  either  of  whom  might 
legally  have  done  so,  and  The  King  y.  Edwards;  third,  for  a 
conspiracy  to  extort  money  from  another,  or  to  injure  his  repu- 
tation by  means  not  indictable  if  practiced  by  an  individual,  as 
by  verbal  defamation,  and  that  whether  it  be  to  charge  him  with 
an  indictable  offense  or  not,  as  in  Umberly  v.  ChUde;  ChUd  v. 
Iforth;  The  Queen  v.  Armdrong;  The  Queen  v.  Best;  The  King 
T.  Kinnerdy;  TheQueenr.  MarUiam  Brian;  The  Eng  v.  Parsons; 
and  The  King  v.  Bispal;  fourth,  for  a  conspiracy  to  cheat  and 
defraud  a  third  person,  accomplished  by  means  of  an  act  which 
would  not  in  law  amount  to  an  indictable  cheat,  if  effected  by 
an  individual,  as  in  Breerton  v.  Tyumsend;  The  King  v.  SkirreU; 
The  Queen  v.  Macharty;  The  Queen  v.  Orbell;  The  King  v.  WheaUy; 
and  Tlie  King  v.  Lara;  fifth,  for  a  malicious  conspiracy  to  im« 
poverish  or  ruin  a  third  person  in  his  trade  or  profession,  as  in 
The  KSng  v.  Cope;  The  IRng  v.  Eocles;  The  Kingv.  Leigh;  Mach' 
Un*B  case;  and  the  case  of  Olifford  v.  Brandon;  sixth*  for  a  con- 
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Bpiraoy  to  defraud  a  third  x>eT8on  hj  means  of  an  act  not  per  se 
nnlawf  uly  and  though  no  person  be  thereby  injuzed,  as  in  The 
King  t.  BMnsan;  The  King  ▼.  Berenger;  and  The  King  t.  JSI- 
toards;  seYenth,  for  a  bare  conspiracy  to  cheat  or  defraud  a 
third  person^  though  the  means  of  effecting  it  should  not  be 
determined  on  at  the  time,  as  in  The  King  t.  Oill;  eighth^  that 
a  conspiracy  is  a  substantive  offense,  and  pnnishable  at  common 
law,  though  nothing  be  done  in  execution  of  it,  as  in  the  Book 
of  Assizes,  ch.  44;  Potilterer^e  case;  The  King  t.  Edioards;  The 
King  v.  EccHes;  The  King  v.  Berenger;  and  The  Kingy.  OtU;  and 
all  tiie  authorities,  that  the  conspiracy  is  the  gist  of  the  offense; 
and  ninth,  that  in  a  prosecution  for  a  conspiracy,  it  is  sufficient 
to  state  in  the  indictment  the  conspiracy  and  the  object  of  it, 
and  that  the  means  by  which  it  was  intended  to  be  accomplished 
need  not  be  set  out,  being  only  matters  of  evidence  to  prove 
the  charge,  and  not  the  crime  itself,  and  may  be  perfectly  indif- 
ferent, as  in  The  King  t.  Eodee;  The  King  t.  OiU. 

From  all  which,  it  results  that  every  conspinu^  to  do  an  unlaw- 
ful act,  or  to  do  a  lawful  act  for  an  illegal,  fraudulent,  malidouB, 
or  corrupt  purpose,  or  for  a  purpose  which  has  a  tendency  to 
prejudice  the  public  in  general,  is  at  common  law  an  indictable 
offense,  though  nothing  be  done  in  execution  of  it,  and  no  mat- 
ter by  what  means  the  conspiracy  was  intended  to  be  effected; 
which  may  be  perfectly  indifferent,  and  makes  no  ingredient  of 
the  crime,  and  therefore  need  not  be  stated  in  the  indictment 
In  1  Tremaine's  P.  0.  82,  88,  there  is  an  information  against 
Tomer  and  others,  for  a  conspiracy  to  destroy  the  reputation  of 
one  George  Green,  and  falsely  to  charge  him  with  adnlteiy 
with  the  wife  of  one  of  the  conspirators,  for  the  purpose  of  ex- 
torting money  from  him.  In  86,  against  Becord  and  others,  for 
a  cheat  practiced  on  Lady  Dorothea  Seymonr,  in  prevailing  on 
her  by  means  of  a  falsehood,  to  advance  large  sums  of  money  to 
them.  In  91,  against  Wilcox  and  others,  for  cheating  by  con- 
spiracy, one  John  Putton,  of  a  quantity  of  doth,  under  pretenae 
of  buying  it.  In  94,  against  Taydler  and  others,  for  a  cheat  by 
conspiracy,  in  drawing  an  absolute  conveyanoe  to  themselves  of 
the  estates  of  two  women,  and  persuading  them  to  execute  it, 
pretending  it  was  only  in  trust  for  the  women,  etc.  And  in  9T, 
against  Allibone  and  others,  for  cheating  by  conspiracy  one  Bil- 
liard, in  obtaining  divers  bonds  from  him,  for  the  payment  of 
money  to  themselves  and  others,  as  a  consideration  for  proeor- 
ing  a  marriage  between  him  and  an  indigent  woman,  whom  they 
represented  as  being  rich. 
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In  neither  of  those  oases  could  an  indictment  have  been  sus* 
tained  for  the  same  injnrj  practiced  by  an  indiTidnal  without 
the  aid  of  conspiracy  or  combination;  andas  Tremaine  giyesthe 
terms,  the  reigns,  and  the  names  of  the  respectiye  parties,  there 
can  be  little  doubt  that  they  are  precedents  of  informations  in 
adjudicated  cases,  and  that  they  were  held  to  be  good;  and  they 
go  far  to  show  how  the  common  law  was  understood  in  England 
in  the  reigns  of  Charles  and  James  ll.  And  the  law  of  con- 
spiracy, as  settled  by  the  uniform  tenor  of  the  decisions  of  the 
courts  in  England,  has  been  recognized  and  adopted  as  the  com- 
mon law  by  the  courts  of  several  of  the  sister  states,  as  in  The 
CammonweaUh  y.  Ward,  1  Mass.  473;  Ihe  CommonweaUh  v.  Judd, 
a  Id.  329  [2  Am.  Dec.  54 J;  and  The  Commonwealih  t.  TiJbbeaa,  2 
Id.  536;  and  the  cases  of  the  journeyman  cordwainers  in  New 
York  and  Pennsylyania;  and  also  in  a  similar  case  in  this  state, 
by  the  court  of  oyer  and  terminer,  etc.,  for  Baltimore  county, 
which  has,  it  is  belieyed,  been  entirely  acquiesced  in. 

In  2  East's  0.  L.,  tit.  Oheat,  cheats  by  conspiracy  are  treated 
of  as  being  on  the  same  footing  with  cheats  effected  by  the  use 
of  false  public  tokens,  as  false  weights  and  measures.  Chitty, 
in  his  third,  Yolume  title  Conspiracy,  after  speaking  of  indictable 
conspiracies  leyeled  at  individuals,  says:  **  But  the  object  of  con- 
spiracy is  not  confined  to  an  immediate  wrong  to  particular  in- 
dividuals; it  may  be  to  injure  public  trade,  to  affect  public 
health,  to  violate  public  police,  to  insult  public  justice,  or  to  do 
any  act  in  itself  illegal.''  Thus  taking  a  clear  distinction  be- 
tween indictable  combinations  to  injure  individuals,  and  such 
as  have  for  their  object  an  injury  to  the  public  at  laige,  or  the 
oomnussion  of  acts  which  are  in  themselves  illegal.  And  in  page 
1140,  he  says:  **  That  to  constitute  a  conspiracy,  it  is  not  nec- 
essaiy  that  the  act  intended  should  be  in  itself  illegal,  or  even 
immoral;  that  it  should  affect  the  public  at  laige,  or  that  it 
should  be  accomplished  by  false  pretenses." 

Conspiracies  are  odious  in  law,  and  are  always  taken  nuda 
parie,  and  properly.  In  The  King  v.  Biapalt  it  was  said  by  Lord 
Mansfield  in  delivering  the  opinion  of  the  court,  that  "  they 
tended  to  a  breach  of  the  peace,  as  much  as  cheats  or  libels." 
That  is  the  only  reason  assigned  in  the  books  why  libels  are 
punishable  by  indictment;  and  whether  they  have  in  &ct  a 
more  direct  tendency  to  a  breach  of  the  peace,  than  verbal 
slanders,  which  are  not  per  se  so  punishable,  it  is  now  too  late 
to  inquire,  the  law  is  settled,  whether  the  reason  be  good  or 
bad.    There  is,  however,  a  great  malignity  of  spirit  displayed. 
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and  a  deeper  and  more  lasting  mischief  contemplated  by  a  de- 
liberately written  libel  than  by  a  mere  Terbal  slander,  which  is 
often  repented  of  almost  as  soon  as  it  is  uttered.  Libels^  there- 
fore, famish  evidence  of  a  disposition  more  dangerous  to  the 
social  order  than  Terbal  slanders,  against  the  effect  of  which 
the  law  has  interposed  itself  as  a  necessary  safeguard. 

So  at  common  law,  a  cheat  effected  by  false  public  tokens,  as 
'*  false  weights  and  measures,"  is  pumshable  cnminaUter,  not 
because  the  party  cheated  is  more  injured  in  that  way  than  by 
a  mere  private  cheat  accomplished  by  an  indiiridual  in  any  other 
manner,  which  is  not  indictable;  but  because  it  is  that  agaiosi 
which  ordinary  care  and  prudence  are  not  sufficient  to  guard, 
and  the  use  of  which  evinces  a  disposition  to  practice  upon  the 
whole  community.  And  for  the  same  reason  fraudulent,  false, 
or  malicious  conspiracies,  to  cheat  or  otherwise  injure  a  third 
person,  are  indictable  offenses;  for  that  ordinary  care  and 
prudence  which  would  be  sufficient  guard  against  the  evil 
desigDS  of  an  individual,  furnish  no  protection  against  the 
machinations  of  a  band  of  conspirators. 

The  King  v.  Ikimer,  13  East,  228,  has  been  much  relied  upon 
by  the  counsel  for  the  defendants  in  error,  but  the  case  itself  is 
not  at  all  in  hostility  with  this  principle,  or  with  any  of  the  ad- 
judications to  which  we  have  had  occasion  to  advert.  It  was 
an  agreement  only,  in  the  words  of  Lord  Ellenborough,  by 
whom  it  was  decided, ''  to  go  and  sport  upon  another's  ground,*' 
not  tinctured  either  with  malice,  falsehood,  or  fraud.  And  an 
agreement  to  conmiit  a  civil  trespass,  for  oTory  unauthorised 
entry  upon  the  possessions  of  another,  though  it  only  be  for 
the  purpose  of  innocent  amusement,  is  in  law  a  trespass,  maj 
not,  according  to  circumstances,  amount  to  an  indiotaUo 
offense.  But  fraud,  falsehood,  and  malice,  strike  at  the  veiy 
root  of  the  social  order,  as  the  well-being  of  a  communitj 
greatly  depends  on  the  honesty,  truth  and  properly  regulated 
passions  of  those  who  compose  it;  and  therefore  it  is  necessaiy 
that  the  law  should  punish  them  whenever  they  assume  a  shape, 
against  the  effect  of  which  ordinazy  care  and  prudence  are  not 
sufficient  to  guard. 

There  is  nothing  in  the  objection  that  to  punish  a  conspiracy 
where  the  end  is  not  accomplished,  would  be  to  punish  a  mere 
unexecuted  intention.  It  is  not  the  bare  intention,  that  the  law 
punishes,  but  the  act  of  conspiring,  which  is  made  a  substantive 
offense,  by  the  nature  of  the  object  intended  to  be  affected. 
And  in  that  respect,  conspiracies  are  analogous  to  unlawful  as* 
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eemUiee.  An  unlawful  Msembly^  is  the  assembling  of  three  or 
more  together  to  do  an  unlawful  act»  as  to  pull  down  indosares^ 
and  departing  without  doing  it,  or  making  any  motion  towards 
it.  In  that  case  it  is  not  the  bare  unexecuted  intention  which  the 
law  punishes,  but  it  is  the  act  of  meeting,  connected  with  the 
object  of  that  meeting,  which  constitutes  the  offense,  and  fox 
that  act  of  meeting  alone  though  it  should  be  to  do,  what  if 
aotuaUy  done  by  one  as  the  pulling  down  of  another's  inclos* 
ures,  would  be  but  a  dTil  trespass,  the  parties  are  liable  to  be 
punished  by  fine  and  imprisonment.  And  why  should  the  law 
faTor  the  act  of  conspiring  together,  falsely  to  injure  the  repu« 
tation  of  another,  maliciously  to  ruin  him  in  his  occupation  or 
fraudulently  to  cheat  him  of  his  property,  no  matter  by  what 
means,  and  yet  punish  the  act  of  meeting  together  to  pull  down 
another's  fence,  without  malring  any  motion  towards  it? 

But  it  is  contended  that  if  our  ancestors  brought  with  them 
the  common  law  of  the  mother  county,  or  any  part  of  it,  it  was 
the  common  law  so  far  only  as  it  had  been  established  by  judi- 
cial precedents,  at  the  time  of  their  emigration,  and  not  as  it 
has  since  been  expanded  in  England  by  judicial  decisions.  That 
our  ancestors  did  bring  with  them  the  laws  of  the  mother 
country,  so  far  at  least  as  they  were  applicable  to  their  situation, 
and  the  condition  of  an  infant  colony,  cannot  be  seriously 
questioned.  The  rule  that  "in  conquered  or  ceded  countries 
that  haTe  laws  of  their  own,  those  laws  continae  in  force  until 
actually  altered,"  etc.,  is  for  the  benefit  and  couTenience  of  the 
conquered,  who  submit  to  the  gOTcmment  of  the  conquerors  or 
in  the  case  of  cession,  for  the  benefit  of  the  people,  who  by 
txeatj  submit  to  the  gOTcmment  of  those  to  whom  their  country 
18  ceded,  and  was  not  applicable  to  the  condition  of  our  ances- 
tors, as  the  Indians  did  not  submit  to  their  goTemment,  but 
withdrew  themselyes  from  the  territoxy  they  acquired. 

They  were  therefore  in  the  predicament  of  a  people  discoTcr- 
ing  and  planting  an  uninhabited  country;  and  as  they  brought 
with  them  all  the  rights  and  privileges  of  native  Englishmen, 
they  consequently  brought  with  them  also,  as  their  birthright, 
all  the  laws  of  England  which  were  necessaiy  to  the  preserva- 
tion and  protection  of  those  rights  and  privileges.  And  it  would 
be  difficult  to  show  that  the  law  of  conspiracy  was  not,  at  the 
time  of  their  emigration,  quite  as  necessary  to  them  here  in 
tbeir  new  and  colonial  condition  as  it  was  in  England,  unless  it 
can  also  be  shown  that  there  was  less  necessity  here  than  there 
for  the  preservation  of  lift,,  liberty,  reputation  and  property,  or 
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proteotion  against  falsehood,  malice  and  fraud.  If  then  thej 
did  bring  with  them  the  common  law  of  oonspiraoj,  which  is 
.assumed  as  undeniable,  though  it  may  have  existed  potentiallj 
only,  they  brought  it  as  it  is  now  settled  and  known  in  England; 
for  it  is  now  as  it  was  then,  if  any  reliance  can  be  had  on  an- 
cient authorities,  and  it  is  to  judicial  decisions  that  we  are  to 
look,  not  for  the  common  law  itself,  which  is  nowhere  to  be 
found,  but  for  the  cTidences  of  it. 

It  appears,  as  has  been  seen  by  a  note  of  a  case  in  the  Book 
of  Assizes,  27  Edw.  m.,  that  an  indictment  was  sustained  at 
common  law  for  a  conspiracy,  though  nothing  was  done  in  exe- 
cution of  it.  The  same  principle  is  recognized  and  adopted  in 
9  Coke,  56,  the  PouUerer^s  ca^,  in  its  fullest  extent,  and  that  is 
the  great  principle  running  through  the  cases  so  much  objected 
to  in  argument,  that  conspiracies  are  substantiye,  punishable 
offenses,  though  they  be  not  executed;  and  the  rest,  that  it  ia 
sufficient  to  state  in  the  indictment  the  conspiracy  and  the 
object  of  it,  that  the  means  by  which  it  was  intended  to 
be  effected  are  but  matters  of  eridence  to  proTO  the  chaige, 
and  no  part  of  the  crime  itself,  and  may  be  perfectly  in* 
different,  and  need  not  therefore  be  set  out,  are  but  conse- 
quences. And  in  the  case  of  BreerUm^  y.  Ibumaend,  Noy,  103, 
12  Jac.  I.,  an  indictment  was  held  to  lie,  as  has  been  seen,  for 
a  conspiracy  to  defraud  another  by  means  of  an  act,  which  if  it 
had  been  effected  by  an  individual,  would  not  have  been  indict- 
able. 

The  case  in  Noy,  in  which  the  parties  were  punished  by  fine, 
also  shows  that  the  villenous  judgment  was  not  given  in  all 
cases  of  conspiracy,  but  that  there  were  at  common  law  different 
degrees  of  punishment,  and  consequently  of  crime;  and  in  1 
Hawk.  P.  0.  193,  ch.  72,  sec.  9,  it  is  said  that  it  has  nevei  been 
settled  to  be  the  proper  judgment  upon  any  conviction  of  con- 
spiracy, except  such  as  threatened  the  life  of  the  pariy,  unich 
obviates  any  argument  drawn  from  the  villenous  judgn*ent, 
against  there  being  any  other  conspiracies  at  conmion  law  than 
those  enumerated  in  the  statute  83  Edw.  L  These  cases  were 
before  the  colonization,  the  charter  being  in  the  eighth  year  of 
the  reign  of  Charles  I. ,  and  they  furnish  the  leading  principles 
of  the  doctrine  of  conspiracy,  of  which  the  subsequent  dedsiona 
are  but  practical  applications,  and  must  be  received  as  exposi- 
iions  of  the  law  as  it  before  existed,  and  not  as  creating  a  new 
law  or  altering  the  old  one,  which  could  only  be  done  by  le^ 
lative  enactment,  and  cannot  be  assimilated  to  occasional  altei^ 


Deo.  1821.]  Statb  v.  BucoaukNiR.  667 

atioDS  or  changes  in  the  practice  of  the  courts,  in  relation  to 
the  forms  of  proceedings  which  axe  only  creatores  of  conrts,  and 
often  go  on  mere  fiction. 

And  it  is  a  mistake  to  suppose  that  thej  are  expansions  of  the 
common  law,  which  is  a  system  of  principles  not  capable  of 
expansion,  but  always  existing  and  attaching  to  whateyer  par- 
ticular matter  or  circumstances  may  arise  and  come  within  the 
one  or  the  other  of  them;  not  that  this  or  that  combination  is, 
by  the  common  law,  in  terms  declared  to  be  an  indictable  con- 
spiracy, but  that  it  falls  within  those  principles  of  the  common 
law  which  have  for  their  object  the  preservation  of  the  social 
order,  in  the  punishing  such  combinations  as  are  calculated  to 
threaten  its  well-being.  Precedents,  therefore,  do  not  consti- 
tote  the  common  law,  but  serve  only  to  illustrate  principles. 

And  if  there  were  no  other  adjudications  on  the  subject  to  be 
found,  the  judicial  decisions  since  the  colonization  furnish  oon- 
dusive  evidence,  not  only  of  what  is  now  understood  to  be  the 
law  of  conspiracy  in  England,  so  far  as  those  decisions  go,  but 
of  what  were  always  the  principles  on  which  that  law  rests. 
And  if  the  political  connection  between  this  and  the  mother 
countzy  had  never  been  dissolved,  the  expression  of  a  doubt 
would  not  now  be  haxarded  on  the  question  whether  the  same 
law  was  in  force  here.  And  unlike  a  positive  or  statute  law, 
the  occasion  or  necessity  for  which  may  long  since  have  passed 
away,  if  there  has  been  no  necessity  before  for  instituting  a 
prosecution  for  conspiracy,  no  aigument  can  be  drawn  from  the 
non-user,  for  resting  on  principles  which  cannot  become  obso- 
lete, it  has  always  potentially  existed,  to  be  applied  as  occasion 
should  arise.  If  there  never  had  been  in  Maryland,  since  the 
original  settiement  of  the  colony  by  our  ancestors,  a  prosecu- 
tion for  murder,  arson,  assault  and  battery,  libel,  with  many 
other  common  law  offenses,  and  consequentiy  no  judicial  adop- 
tion of  either  of  those  branches  of  the  common  law,  could  it, 
therefore,  be  contended  that  there  was  now  no  law  in  the  state 
for  the  punishment  of  such  offenses? 

The  third  section  of  the  bill  of  rights,  which  declares  "that 
the  inhabitants  of  Uaryland  are  entitled  to  the  common  law  of 
England,  and  the  trial  by  jury,  according  to  the  course  of  that 
law,  and  to  the  benefit  of  such  of  the  English  statutes  as 
existed  at  the  time  of  their  first  emigration,  and  which,  by  ex- 
perience, have  been  found  applicable  to  their  local  and  other 
circumstances,  and  of  such  others  as  have  been  introduced, 
used,  and  practiced  by  the  courts  of  law  or  equity,''  has  no 
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reference  to  adjudioaiions  in  England  anterior  to  the  colonial 
tion,  or  to  judicial  adoption  here  of  any  part  of  the  oonunoa 
law  during  the  continuance  of  the  colonial  gOTemment,  bat  to 
the  common  law  in  mass,  as  it  existed  here,  either  potentiaDy 
or  practically,  and  as  it  prerailed  in  England  at  the  time,  ei- 
oept  such  portions  of  it  as  are  inconsistent  with  the  spirit  of 
that  instrument  and  the  nature  of  our  new  political  institutioDS. 
And  surely  it  cannot  be  inconsistent  with,  or  repugnant  to,  the 
the  spirit  and  principles  of  republican  institutions,  whose 
strength  lies  in  the  virtue  and  integrity  of  the  citizen,  to  correct 
the  morals  and  protect  the  reputation,  rights  and  property  of 
individuals,  by  punishing  corrupt  combinations  falsely  to  rob 
another  of  his  reputation,  maliciously  to  ruin  him  in  his  busi- 
ness, or  fraudulently  to  cheat  him  of  hia  property. 

If  it  is,  the  law  of  libel  and  for  punishing  cheats  effected 
by  false  public  tokens  should  also  be  rejected;  for  the  one 
is  not  more  inconsistent  with  the  personal  liberty  of  the 
citizen  than  the  other,  or  at  all  more  necessary  to  the  pre- 
servation of  the  social  order,  and  they  all  rest  upon  the  same 
principle.  And  that  clause  in  the  third  section  of  the  bill 
of  rights  which  declares  the  inhabitants  of  Maryland  to  be 
entitled  to  the  benefit  pf  such  British  statutes  made  since  the 
emigration  as  had  been  introduced,  used  and  practiced  by 
the  courts  of  law  or  equity,  and  thus  virtually  inhibits  the 
use  of  all  such  as  had  not  been  so  introduced,  burnishes  a 
dear  exposition  of  the  whole  section,  and  shows  that  it  was 
not  the  intention  of  the  framers  of  that  instrument  to  exclude 
any  part  of  the  common  law,  merely  because  it  had  not  been 
introduced  and  used  in  the  courts  here,  and  strongly  implies 
that  there  were  portions  of  that  valuable  system  which  had 
not  been  actually  practiced  upon.  And  the  judicial  proceed- 
ings of  our  courts  furnish  no  evidence  of  any  prosecution 
before  the  revolution,  for  a  cheat  effected  by  false  public 
tokens;  and  yet  it  is  not  pretended  that,  from  the  non-user, 
it  is  not  now  an  indictable  offense. 

It  is  not  necessary,  as  has  been  contended  on  the  part  of 
the  defendants  in  error,  that  every  one  should  in  fact  know 
what  the  law  is,  before  he  can  be  punished  for  what  the  law 
forbids.  Such  a  doctrine  would  be  fraught  with  the  most 
mischievous  consequences  to  society;  it  is  enough  that  the 
offense  was  known  to  the  law  before,  and  if  it  be  malum  in  se* 
there  is  an  inward  monitor,  always  present  to  warn,  advise,  and 
instruct.    Nor  is  it  any  argument  against  the  law  of  oonspiraej. 
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as  contended  for  on  the  part  of  the  prosecution^  that  under 
the  English  decisions,  the  act  of  conspiring  is  not  required  to 
be  proTcd  by  positiye  testimony,  but  may  be  inferred  by  the 
jury  from  all  the  circumstances  of  the  cases.  It  has  nothing  to 
do  with  the  question  of  what  is»  or  is  not,  an  indictable  con- 
spiracy; and  if  it  be  an  objection  at  all,  it  is  one  that  arises 
upon  the  law  of  evidence,  and  is  equally  applicable  to  eyexy 
description  of  conspiracy. 

But  we  cannot  perceiye  what  there  is  in  it  to  quairel  with.  It 
is  not  confined  to  the  offense  of  conspiracy.  Murder,  which 
reaches  the  life  of  the  offender,  and  Tarious  other  crimes,  may 
be  proved  by  circumstantial  evidence,  and  there  does  not  seem 
to  be  anything  in  the  crime  of  conspiracy  that  should  exempt  it 
from  being  proved  by  the  same  species  of  evidence.  On  the 
contrary,  as  conspiracies  from  their  veiy  nature  are  usually 
entered  into  in  secret,  and  are  consequently  difficult  to  be 
reached  by  positive  testimony,  it  would  appear  to  be  peculiarly 
necessary  and  proper  to  permit  them  to  be  inferred  from  cir- 
cumstances, otherwise  the  most  dangerous  and  injurious  con- 
spiracies would  often  go  unpunished. 

I  have  endeavored  to  avoid  bringing  anything  into  this  case 
which  does  not  strictly  belong  to  it,  or  assuming  any  principle 
that  is  not  well  settled.  The  indictment  has  two  counts;  the 
first  charges  the  defendants  with  an  executed  conspiracy, 
falsely,  fraudulently  and  unlawfully,  by  vnrongful  and  indirect 
means  to  cheat,  defraud  and  impoverish  the  president,  direc- 
tors and  company  of  the  bank  of  the  United  States;  and  the 
second  charges  them  with  a  conspiracy  only,  fraudulently, 
falsely  and  unlavrfully  by  wrongful  and  indirect  means  to  cheat, 
defraud  and  impoverish  the  president,  directors  and  company 
of  the  bank  of  the  United  States. 

James  A*  Buchanan,  one  of  the  defendants,  was  the  presi- 
dent of  the  office  of  discount  and  deposit  of  the  mother  bank, 
duly  established  in  Baltimore;  James  W.  McOuUoh,  another 
of  tiie  defendants,  was  the  cashier  of  that  office,  and  George 
"Williams,  the  other  defendant,  was  a  director  of  the  mother 
bank  in  the  ciiy  of  Philadelphia;  and  it  has  been  contended 
that  as  an  improper  use  or  embeolement  of  the  funds  of  the 
bank,  by  either  the  president  or  cashier  of  the  office,  would  in 
law  be  only  a  breach  of  trust;  a  combination  to  effect  the  same 
purpose  cannot  amount  to  an  indictable  offense.  But  however 
ingeniously  urged,  there  does  not  appear  to  be  anything  in  the 
argument  when  stripped  of  the  daading  attire  in  which  it  vras 
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clothed.  Seeing,  as  has  been  shown,  that  to  oonstitate  an  in- 
dictable conspizaoy,  it  is  not  necesaaxy  that  the  act  conspired 
to  be  done,  should,  if  affected  by  an  indiyidual,  be  each  as 
would  per  se  amount  to  an  indictable  offense.  It  seems,  theie- 
fore,  to  be  perfectly  clear,  both  on  principle  and  authorify, 
that  the  matter  charged  in  each  count  in  the  indictment  consti- 
tutes a  punishable  conspiracy  at  common  law,  and  that  thai 
portion  of  the  common  law  is  in  force  in  this  state. 

The  only  question  remaining  to  be  examined,  that  is,  whether 
under  the  constitution  and  laws  of  the  United  States,  the 
county  court  of  Harford  had  jurisdiction  of  the  offense  in  this 
particular  case,  the  bank  of  the  United  States  being  chartered 
by  an  act  of  congress,  requires  but  little  to  be  said,  and  will  be 
disposed  of  in  a  few  words.  A  conspiracy  to  cheat  or  defraud 
the  bank  is  not  declared  to  be  an  offense  against  the  United 
States  by  any  act  of  congress,  and  in  the  case  of  the  UnHei 
Stales  T.  JStubon,  7  Oranch,  82,  it  was  decided  by  the  supreme 
court  that  the  courts  of  the  United  States  had  no  common  law 
jurisdiction  in  criminal  cases.  The  authority  of  which  case  is 
recognized  in  the  case  of  the  Uniied  Stat/es  t.  CooUdge,  1  Wheat 
415,  and  until  it  shall  be  OTerruled  by  the  same  tribunal,  the 
principle  must  be  considered  as  settled. 

The  matter,  therefore,  charged  in  the  indictment  is  not  an 
offense  against  the  United  States,  nor  cognizable  in  any  of  their 
courts,  but  a  common  law  offense  against  the  state  of  Uaiy- 
land;  the  act  of  congress  creating  the  bank,  and  the  establish- 
ment of  the  office  of  discount  and  deposit  in  the  city  of  Balti- 
more within  the  territorial  jurisdiction  of  the  state,  fumiahing 
only  the  occasion  for  the  offense,  by  bringing  into  existence  the 
thing  upon  which  the  fraud  is  charged  to  have  been  committed. 
And  as  the  previously  Tested  jurisdiction  of  the  state  cannot  be 
supposed  to  be  taken  away  by  the  mere  potential  right  of  con- 
gress, supposing  it  to  exist,  to  make  a  conspiracy  to  cheat  the 
bank,  an  offense  against  the  United  States,  and  to  giro  excla- 
sive  jurisdiction  thereof  to  the  United  States  courts,  without 
any  exercise  of  that  right,  the  original  common  law  jurisdiction 
of  the  courts  of  the  state  in  relation  to  this  subject,  remains  as 
it  was  before  the  adoption  of  the  federal  constitution,  and  will 
so  continue  to  remain  until  that  right  shall  be  exercised  by  con- 
gress to  its  exclusion.  Whether  a  concurrent  jurisdiction  would 
be  denied  to  the  courts  of  the  state,  if  congress  had  in  bet 
Tested  jurisdiction  of  this  matter  in  the  courts  of  the  United 
States,  it  is  not  now  necessaiy  to  inquire,  the  exclusive  jnzis- 
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dietion  being  in  the  eonrts  of  the  state.  It  will  be  time  enough 
to  examine  thatqaeation  when  it  shall  be  regularly  presented 
tons. 

It  has  been  oxged  on  the  part  of  the  defendants  in  error,  as 
an  objection  to  the  jurisdiction  of  the  courts  of  the  state  in 
such  a  case  as  this,  that  the  principle  would  be  dangerous  to 
the  well-being  of  the  bank,  as  it  might  lead  to  the  passing  of 
laws  by  the  state  legislature  calculated  to  destroy  the  institu- 
tion under  pretense  of  protecting  its  interests.  It  may  be  ad- 
mitted that  the  legislature  of  the  state  has  no  right  to  pass 
laws  calculated  to  control  or  impede  the  operations  of  the 
bank.  But  it  is  difficult  to  imagine  how  a  general  power  in 
the  judicial  tribunals  of  the  state,  to  punish  an  offense  against 
the  state,  can  be  considered  as  an  unconstitutional  interference 
with  the  concerns  of  the  bank  of  the  United  States,  or  as  in  any 
manner  endangering  its  security,  only  because  its  officers  hap- 
pen to  be  the  objects  of  the  prosecution,  and  the  offense  is 
ohaiged  to  be  to  the  prejudice  of  that  institution,  which,  for  the 
purpose  of  prosecution,  is  considered  as  an  individual. 

Chasb,  C.  J. ,  deliyered  an  opinion  faToring  the  reyeraal  of  the 
judgment,  and  the  oTerruling  of  the  demurrer. 

Judgment  reversed,  and  a  writ  of  prooedendo  awarded. 

The  eodiMittiTe  examinfttion  given  to  the  Iftw  of  ooospiraoy  has  entitled 
ihie  CAM  to  be  xegvded  as  one  of  our  leading  oaaea  on  thii  aobject  Botb 
Btihop  and  Wharton,  in  their  works  on  ChiminallAW,  cite  it  freqnently.  In 
seetian  2305^  aeoond  Tolune^  Wharton  thna  remarks  dting  theoaae:  "As 
long  as  the  law  makes  an  unexecuted  conspiraoy  indictable,  we  mnst  pennit  tha 
offense  to  be  set  forth  merely  as  an  unexecuted  ooospiraoy,  without  the  spec- 
ification of  detail  which  the  very  idea  of  incompleteness  excludes.  Any  in- 
definiteness  in  pleading  in  this  respect  will  be  cured,  as  will  presently  be 
seen,  by  requiring  the  prosecution  to  file  a  bill  of  particulars."  Again,  in 
section  2335^  he  says:  "  Henoe  it  is  usual  to  set  out  the  overt  acts,  that  is  to 
flay  those  seta  which  may  have  been  done  by  any  one  or  more  of  the  con- 
spirators, in  pnxsusnoe  of  the  oonspinoy,  and  in  order  to  effect  the  conmiott 
poxpose  of  it;  but  this  is  not  requisite,  if  the  indictment  chaige  what  is  in 
iiflfllf  an  unlawful  conspixaoy.  The  pleading  of  the  offense  is  complete  in 
the  conspiracy,  and  the  overt  aoti^  though  it  is  proper  to  set  them  f  oiih,  may 
be  either  regarded  as  matters  of  aggravation,  or  discharged  as  surplusages.'* 
One  important  point  determined  in  this  case  has  received  much  discussion, 
that  is,  that  in  a  criminal  case  a  writ  of  error  will  lie  in  favor  of  the  state. 
In  New  York,  before  the  adoption  of  the  revised  statutes,  it  was  claimed 
that  the  people  could  have  a  review  in  a  case  of  acquittal;  but  this  ri^t 
does  not  now  exist  generally.  In  Harhtng  v.  People,  26  K.  Y.  154^  there  is 
na  able  examin«tian  of  this  qoestioii. 
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Dabhiell  v.  Attornet-Gbnkral. 

[S  Ujomb  k  Jammom,W9L] 

Law  07  OsABiTABLB  UaiB.— The  kw  of  ohariteblo  qmo  was  foondad  on  Ibt 
■tetote  of  43  Eliskbeih,  and  independent  of  that  ftetote^  a  oooit  of  clm- 
oevy  oannot  raatain  and  enforce  a  devise  to  charitable  naei.  Tho  ilabits 
not  being  in  f oroe  in  Maryland,  a  deriie  to  anoh  nsea  aa  cannot  be 
tained  bj  the  prindplea  of  the  oonunon  law  ie  therefore  Toid. 

Amn  Void  won  Uvoietaimtt.— A  teetator  directed  the  income  of 
eitate  to  be  paid  over  by  hia  execntora  to  certain  trmteoa,  and  iftar 
ieyeral  other  bequests,  directed  the  residae  to  be  eqnaDy  divided— one 
half  to  be  applied  towards  '^feeding,  clothing  and  edncating  the  poor 
children  belonging  to  the  congregation  of  St  Peter^a  Protestant  Episoopsl 
Church,  in  the  citj  of  Baltimore."  Thia  beqoest  was  held  to  be  too 
vagae  and  indefinite  to  be  carried  into  effect^  and  was  therefoio  void. 

DiviaB  I0&  LfDmNiTB  OBjaofT.— A  devise  to  tmstaes  for  the  benefit  of 
an  indefinite  object  is  equally  aa  invalid  aa  an  immediate  devise  to 
object. 


AvPKAL  from  a  county  court,  sitting  as  a  court  of  equitj.  The 
information  and  complaint  were  filed  in  the  name  of  the  attomey- 
general,  at  and  by  the  relation  of  the  trustees  of  Hillsborough 
school,  in  Oaroline  county,  and  of  the  yestiy  of  Saint  Peter^t 
church,  and  the  trustees  of  Saint  Peter's  school  against  the 
heirs  and  executors  of  James  Oorrie,  deceased,  under  whose 
will  plainti£b  sought  to  establish  certain  charitable  devisee. 
After  certain  bequests  for  the  benefit  of  his  daughter  Maiy,  and 
only  child,  until  she  should  arrive  at  eighteen  years  of  age,  the 
testator  devised  the  residue  of  the  income  of  his  estate— "one 
half  to  be  applied  towards  feeding,  clothing  and  educating  the 
poor  children  belonging  to  the  congregation  of  Saint  Petei^t 
episcopal  church,  in  the  city  of  Baltimore,  the  other  half  to  be 
applied  towards  feeding,  clothing  and  educating  the  poor 
children  of  Caroline  county,  in  the  state  of  Maryland,  whkh 
attend  the  poor  or  charity  school  established  at  Hillsborough, 
in  said  county,  the  trustees  of  which  school  are  to  receive  from 
my  trustees  the  aforesaid  appropriation,  in  payments  at  eveiy 
six  or  twelve  months,  and  appropriate  the  same  in  the  manner 
I  have  now  veilled."  In  case  Hary  married,  with  the  oonsent 
of  her  guardians  or  executors,  one  half  the  whole  estate  was 
directed,  by  the  will,  to  be  given  to  her,  and  the  remaining 
moiety  to  be  appropriated  to  the  charities  before  mentioned. 
The  daughter  married,  and  this  action  was  to  reoorer  the 
moiety  so  devised.  The  defense  was,  that  the  devise  to  duus- 
taUe  uses  was  Toid.    Decree  in  favor  of  the  relators. 
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Ibney,  Winder  and  Murray,  for  the  appeUantB. 
Harper  and  E.  Johnwn,  oonJtra. 

'Bj  Court,  BuoHAKAK,  J.  This  case  has  been  ably  and  elabo- 
rately discussed;  and  on  attentiye  examination  of  the  numerous 
authorities  referred  to,  and  relied  upon  in  aigument  by  the 
counsel  on  either  side,  we  haTe  come  to  this  conclusion:  That 
the  peculiar  law  of  charities  originated  in  the  statute  43  Eliza* 
beth,  for  regulating  charitable  uses,  and  that  independent  of 
that  statute  a  court  of  chancery  cannot,  in  the  exercise  of  its 
ordinary  jurisdiction,  sustain  and  enforce  a  bequest  to  charita- 
ble uses,  which,  if  not  a  charity,  would  on  general  principles 
be  Toid.  And  in  this  we  are  supported  by  the  decision  of  the 
supreme  court  of  the  United  States,  in  the  case  of  The  BaplM 
AeaociaHon  y.  Bari,  A  Wheat.  1,  in  which  all  the  principal 
authorities  are  reyiewed  and  the  subject  very  fully  inyestigated. 

It  is  an  admitted  general  principle  that  a  Tague  bequest,  the 
object  of  which  is  indefinite,  cannot  be  established  in  a  court  of 
equity.  Is  this  a  bequest  of  this  description?  We  think  ii 
dearly  is.  The  testator  by  his  will  appointed  the  appellant, 
George  Dashiell,  and  Henry  Downs  trustees  of  his  estate  and 
guardians  of  his  only  child,  with  instructions  to  his  executors 
to  pay  over  to  them  the  annual  income  of  his  estate,  to  be  by 
them  appropriated  according  to  the  provisions  of  the  will, 
which,  after  providing  among  other  things  for  the  payment  of 
his  debts  and  the  support  and  education  of  his  daughter,  directs 
the  residue  of  the  income  of  his  estate  *'  to  be  equally  divided, 
one  half  to  be  applied  towards  feeding,  clothing  and  educating 
the  poor  children  belonging  to  the  congregation  of  Saint  Peter's 
protestant  episcopal  church  in  the  city  of  Baltimore,''  etc.,  with 
certain  piorisions  for  the  eventual  increase  or  decrease  of  the 
fund  so  set  apart  for  that  purpose. 

Wherever  the  word  poor  or  poorest  has  been  used  as  ^  term 
of  description  in  a  devise  or  bequest,  it  has  been  held  to  be  in- 
sufficient for  uncertainty;  as  a  devise  to  twenty  of  the  poorest  of 
the  testator's  kindred:  Powel  on  Devises, 419;  3  Com.  Dig.  412, 
vnth  many  other  authorities  to  which  it  is  unnecessary  to  refer. 
In  this  case  the  bequest  is  quite  as  vague  and  indefinite  as  if  it 
was  to  twenty  of  the  testator's  poorest  relations,  or  to  his  poor 
relations  generaUy ,  or  to  the  poor  people  of  a  particular  couniy . 

Who  are  "  the  poor  children  belonging  to  the  congregation 
of  Saint  Peter's  protestant  episcopal  church  in  the  city  of  Bal- 
timore t"    No  court  can  know  or  have  the  means  of  ascertain- 
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ing;  and  the  description  of  the  cestui  que  iruet  is  so  Tague  thsi 
none  can  be  found  who,  upon  the  general  principles  of  equity, 
can  entitle  themselyes  to  the  benefit  of  the  trust.  It  seems  to 
be  supposed  that  the  power  of  ascertaining  and  designating 
"  the  poor  children  belonging  to  the  congregation  of  Saint  Pe- 
ter's church"  is  given  by  the  will  to  the  trustees,  and  that  the 
beneficial  interest  of  the  cestui  qua  trust  may  be  sustained  bj 
reason  of  the  intervention  of  trustees  capable  of  taking  the  legal 
estate  on  the  principle  that  id  cerium  est  quod  certum  reddi  p(h 
test. 

If  it  be  admitted  that  authority  is  vested  by  the  vrill  in  the 
trustees  to  ascertain  and  designate  who  are  the  poor  children  be- 
longing to  the  congregation  of  Saint  Peter's  church;  it  cannot, 
abstracted  from  the  statute,  assist  the  case  of  the  defendants 
for  being  a  personal  trust;  without  the  aid  of  the  statute,  the 
cestui  qui  trust  can  only  be  brought  into  being  by  the  ascertain- 
ment and  designation  of  the  trustees,  and  there  being  no  such 
ascertainment  and  designation,  though  certain  selections  hate 
been  made,  no  persons  exist  having  in  themselves  a  vested 
equitable  interest  which  they  are  capable  of  asserting  in  a  court 
of  equity.  The  bequest,  therefore,  is  too  vague  and  indefinite 
to  be  carried  into  execution  on  general  principles,  there  being 
none  who  can  show  themselves  entitled  to  the  beneficial  inter- 
est, but  it  is  void,  and  the  subject  of  the  trust  being  undis- 
posed of,  the  benefit  of  it  results  to  the  next  of  kin  as  in  the 
case  of  Morice  v.  Bishop  of  Durham,  9  Yes.  jun.  899,  where  the 
devise  was  to  the  bishop  in  trust  **  to  dispose  of  the  ultimate 
residue  to  such  objects  of  b^evolence  and  liberality  as  he  in 
his  own  discretion  should  most  approve  of,'*  which,  being  held 
not  to  be  a  charity,  the  bequest  was  determined  to  be  void,  and 
the  residue  decreed  to  the  next  of  kin,  on  the  ground  that  it 
was  too  indefinite  to  be  executed  by  the  court,  which,  as  the 
master  of  the  rolls  said,  ''had  not  been  and  could  not  be  denied.'* 
And  if  it  were  otherwise  the  trustees,  by  ne^eotang  to  execute 
the  trust  might  virtually  convert  the  trust  into  the  ownership 
of  the  trust  fund. 

If  there  was  here  a  discretion  vested  in  the  trustees  appointed 
by  the  testator,  that  case  would  precisely  fit  this,  there  being 
no  legal  distinction  in  this  state  between  a  bequest  to  chari- 
table and  other  objects.  But  no  such  power  is  given;  the 
trustees  are  directed  to  appropriate  the  fund  intrusted  to 
them  to  the  feeding,  clothing  and  educating  the  poor  ohildrao 
belonging  to  the  congregation,  etc.;  thatis,  all  the  poor  childm 
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belonging  to  that  congregation,  not  such  as  they  might  select, 
and  without  any  power  to  discriminate;  and  there  is  no  differ- 
ence whether  a  derise  or  bequest  be  immediate  to  an  indefinite 
object,  or  to  a  trustee  for  the  use  and  benefit  of  an  indefinite 
object.  If  it  be  immediate  to  an  indefinite  object,  it  is  Toid; 
and  if  it  be  a  trust  for  an  indefinite  object,  the  property  that  is 
the  subject  of  the  trust  is  not  disposed  of,  and  the  trust  results 
for  the  benefit  of  those  to  whom  the  law  gives  the  property 
in  the  absence  of  any  other  disposition  of  it  by  the  testator  or 
donor;  and  independent  of  the  statute  of  Elizabeth,  no  court 
in  this  state  can  by  any  mode  carry  such  a  devise  or  bequest 
into  effect  in  violation  of  vested  individual  rights. 

It  would  be  to  make  and  not  expound  and  enforce  wills;  an 
arbitrary  exertion  of  judicial  power,  altogether  inconsistent 
with  any  principle  known  to  the  institutions  of  the  state.  And 
it  is  believed  that  in  England,  before  the  statute  of  Elizabeth, 
no  charity  could  have  been  established  on  information  in  the 
name  of  the  attorney-general,  where  the  instrument  creating  it 
was  defective,  or  the  object  of  the  donor's  or  testator's  bonniy 
was  so  vaguely  and  imperfectly  described  as  to  be  incapable 
of  taking  if  it  was  not  a  charity,  and  the  thing  intended  to  be 
given  would  vest  in  the  heir  at  law  or  next  of  kin;  but  that 
whenever  charities  were  established  on  such  informations,  they 
were  such  aa  were  valid  in  law,  and  the  enforcement  of  which 
did  not  interfere  with  vested  private  rights.  It  is  also,  in  this 
case,  a  fatal  objection  to  the  validity  of  the  devise,  that  it  is 
not  for  the  benefit  of  those  poor  children  alone,  who  at  the 
time  belonged  to  the  congregation  of  Saint  Peter's  church,  but 
of  the  poor  children  who  should  in  succession  belong  to  that 
congregation,  and  who,  not  being  a  corporate  body,  were  in- 
capable of  taking  in  succession.  A  devise  or  bequest  imme- 
diately to  an  object  incapable  of  taking,  or  in  trust  for  such  an 
object,  standing  on  no  better  footing  than  if  it  were  to  a  vague 
and  indefinite  object,  and  "The  trustees  of  Saint  Petei^s 
church,"  and  ''  The  trustees  of  Saint  Peter's  school,"  and  **  The 
trustees  of  Hillsborough  school  in  Caroline  county,"  have 
clearly  neither  of  them  either  a  vested  right  in  themselves,  nor 
any  beneficial  interest  in  the  trust. 

The  next  and  principal  question  is,  whether  the  statute  48 
Elizabeth  is  in  force  in  this  state,  which  we  think  depends  entirely 
on  the  construction  to  be  given  to  the  third  section  of  the  bill 
of  rights,  and  the  evidence  furnished  by  Ohancellor  Kilty's 
report  of  the  statutes.    The  third  section  of  the  IhU  of  rights  is 


676  DAfiHDCLii  V.  Attobmet-Oenbbal.    [Maryland, 

in  these  words:  *'  The  inhabitantB  of  Maryland  are  entitled  to 
the  oommon  law  of  England,  and  the  trial  by  jtuy  according  to 
the  course  of  that  law,  and  to  the  benefit  of  such  of  the  English 
statutes  as  existed  at  the  time  of  their  first  emigration,  and 
which  by  experience  haye  been  found  applicable  to  their  local 
and  other  circumstances,  and  of  such  others  as  haTe  been  since 
made  in  England  or  Great  Britain,  and  haye  been  introduced, 
used,  and  practiced  by  the  courts  of  law  or  equity/*  The  pro- 
visions of  this  article  Tary  according  to  the  different  subjects  to 
which  they  relate. 

The  inhabitants  of  the  state  are  declared  to  be  entitled  to  the 
common  law,  without  any  restrictiTe  words  being  used,  and  thus 
the  common  law  is  adopted  in  mass,  so  &r  at  least  as  it  is  not 
inconsistent  with  the  principles  of  that  instrument,  and  the 
nature  of  our  political  institutions.  Th^  are  declared  to  be 
entitled  to  the  benefit  of  such  of  the  English  statutes  as  existed 
at  the  time  of  their  first  emigration,  and  which,  by  experience 
had,  at  the  time  of  the  declaration  of  rights,  been  found  to  be 
applicable  to  their  local  and  other  circumstances,  and  also  to 
the  benefit  of  such  other  British  statutes  made  after  the  emigra- 
tion, as  had  been  introduced,  used,  and  practiced  by  the  courts 
of  law  or  equity,  a  distinction  being  made  between  the  statotes 
which  existed  before  the  emigration,  and  those  which  were 
afterwards  passed,  and  between  both  and  the  common  law.  We 
do  not  think  that  this  section  of  the  bill  of  rights  is  to  be  ex- 
pounded according  to  the  rule  of  construction  applicable  to 
declaratory  laws,  but  that  it  must  be  understood  as  adoptiog 
the  different  classes  of  the  statutes  to  which  it  relates  stt5  modo 
only,  and  rejecting  all  others,  and  as  laying  down  rules  bj 
which  to  ascertain  what  statutes  were  so  adopted,  a  diflfenint 
rule  applying  to  each  dass. 

In  relation  to  those  which  existed  at  the  time  of  the  emigra- 
tion, their  having  been  found  by  experience  to  be  applicable  to 
our  local  and  other  drcumstances,  being  the  rule  for  the  goyem- 
ment  of  courts  of  justice  in  determining  which  are  in  force,  and 
their  having  been  introduced,  used  and  practiced  by  the  courts 
of  law  or  equity,  the  rule  in  relation  to  those  passed  since  the 
emigration.  As  to  the  latter  class  it  does  not  seem  to  be  denied 
that  none  are  in  force  but  such  as  had,  at  the  time  of  the  declara- 
tion of  rights,  been  introduced,  used  and  practiced  by  the 
courts  of  law  or  equity;  and  if  that  rule  was  intended  to  be 
restrictive,  it  is  difficult  to  ascribe  to  the  convention  a  difirent 
intention  in  relation  to  the  other,  nor  can  a  different  intention 
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be  raised  "by  the  argument  that  oar  anoestom  brought  with  them 
all  the  laws  of  the  mother  coontty  at  the  time  of  their  emigra- 
tion. For  if  it  had  been  intended  that  all  the  statutes  then 
existing  should  be  and  continue  in  force,  which  might  bj  courts 
be  deemed  applicable  to  our  local  and  other  circumstances,  it 
was  exceedingly  idle  to  declare  such  of  them  to  be  in  force  as 
had  by  experience  been  found  applicable. 

And  why  was  a  different  language  adopted  in  relation  to  them 
from  that  which  was  used  in  relation  to  the  common  law,  for 
they  were  both  equally  brought  with  them  by  our  ancestors. 
The  circumstance  that  the  conyention  entertained  different  views 
with  respect  to  them.  It  could  not  haye  been  intended  as  a 
mere  declaratory  provision  for  the  purpose  only  of  removing 
doubts  that  existed  at  the  time,  for  if  there  were  any  statutes 
about  the  extension  of  which  no  doubts  were  entertained,  it 
must  have  been  those  which,  by  experience,  had  been  found 
applicable  and  there  was  no  necessily  for  declaring  the  inhabit- 
ants of  the  state  to  be  entitled  to  their  benefit,  unless  it  was  the 
intention  to  prohibit  the  use  of  aU  such  as  had  not  by  experi- 
ence been  found  applicable. 

This  view  of  the  third  section  of  the  bill  of  rights  raises  the 
question,  which  of  the  statutes  existing  at  the  time  of  the  first 
emigration  had  by  experience  been  found  applicable  ?  The  only 
evidence  to  be  found  on  that  subject  is  furnished  by  Kilty's 
report  of  the  statutes,  in  which  the  48  of  Elizabeth  is 
classed  among  those  which  are  said  not  to  have  been  found  ap- 
plicable. That  book  was  compiled,  printed  and  distributed 
under  the  sanction  of  the  state  for  the  use  of  its  officers,  and  is 
a  safe  guide  in  exploring  an  otherwise  very  dubious  path. 

It  is,  therefore,  our  opinion  that  the  statute  43  Elizabeth,  is 
not  in  force  in  this  state,  and  that  the  decree  ought  to  be  reversed. 

Decree  reversed. 


Im  000  of  tho  leading  oases  in  our  JndiouJ  huborj  wbcro  tha  tmportani 
qfoestionof  oharitabld  uses  is  discussed,  and  is  frequently  dted,  as  Amit^mmg 
sound  principles  y^ganiing  the  nnoertun^  in  a  devise^  whioh  will  prevent  its 
operatioa  as  aoharitaUa  vae.  It  is  thns  notioed  by  the  ooorts  in  New  Tork 
and  Indiana  with  approral:  Levy  v.  Levy,  33  N.  Y.  97;  Cfrimea  v.  Harmon,  35 
Ind^lML 

SiATon  oy  BiiSABBTH  BaoAKDnro  I78n.>-The  points  which  have  ocon- 
pied  the  attention  of  the  ooorts^  snd  which  have  occasioned  the  most  diligent 
and  learned  investigation  are,  whether  the  law  of  chariteble  uses  is  a  creation 
oi  the  sfeatnte  of  Elisabeth,  or  existed  in  English  law  antecedently  to  that 
statnte;  and  if  by  virtao  of  the  adoption  of  the  cornmon  law  we  have  enacted 
tba*  statute^  snd  whether  it  is  operative  in  this  ooontiy.  Theee  points  have 
Am.  Dae  Voi.XX^ST 
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been  diMmated  with  the  highest  leuminc^  and  by  the  aid  of  Tmried  Vitt'*'^^ 
information,  and  there  is  probably  no  other  sabjeot  in  onr  law  which  so  well 
illmtratea  the  eradition  and  profonnd  research  of  oar  conrta  and  lawyen. 
From  the  earliest  oaae,  Baptisi  AsaoeiatUmT.  Hari,  4  Wheat.  1,  deeidedin 
1819,  to  the  latest*  the  sabjeot  has  reoeived  the  moat  ciitioaleaEaminatum.  One 
point,  howeyer,  which  at  one  time  waa  doabtfal,  ia  now  almost  agreed  on; 
and  tiiat  is,  that  the  atatate  of  Eliabeth  did  not  introdooe  the  law,  or  imti- 
tate  each  charitable  osea;  for  aach  osea  were  known  before.    Hie  atatata 
merely,  as  it  were^  aystematiaed  the  law,  and  pointed  oat  mora  definitely 
thoae  oaea  which  were  regarded  aa  charitable^  and  which  ahoold  be  exempted 
from  the  operation  of  ^  atatatea  of  Mortmain:  2  Kent,  287.    In  Styiid 
AssodaUan  y.  Hart,  Jadge  Mamhall  holda  that  aach  charitable  oaea  are  en- 
tirely a  creation  of  the  atatate.    Thia  waa  the  view  held  in  oar  earlier  caiei 
until  aabaeqaent  investigation,  and  especially  the  faller  light  which  the  pnb* 
lioations  of  the  reoord  commission,  in  England,  threw  apon  the  subject, 
showed  that  aach  naea-  were  known,  reoogniaed  and  enforced  before  the 
atatate.    Judge  Story,  though  he  agreed  with  Judge  Marahall  in  the  dear 
ion  of  SapUst  Aatodathn  v.  HaH,  aubaequently  in  the  Ohrard  wiU  cate, 
Videl  y.  City  qf  Philadelphia^  2  How.  127,  acknowledged  that  auoh  uses  were 
known  before  the  statute.    In  the  able  opinion  of  Porter,  J.,  in  BoMcoim  t. 
AlberUon,  84  N.  Y.  684»  he  shows  that  this  ia  now  the  aooo^pted  doctrine^  re- 
f  erring  to  the  argument  of  Prof  eaaor  Dwight  on  the  Sose  tottt  ecue,  Bom  t. 
Ba9ey  4  Abb.  Gt  Ap.  Dec  108.  In  this  argument,  publiahed  in  two  vol- 
umea,  the  aubject  ia  examined  with  a  marveloua  amount  of  acholarly  research 
from  the  earliest  times.    The  remarkable  and  historical  aigument  of  Binaey, 
in  the  Oirard  wiU  ease,  elucidatea  the  aubject,  and  preaenta  the  aame  cm- 
oluaiona.    An  exhaustiye  examination  ia  given  to  the  point*  both  by  tne 
oounael  and  court  in  OriJUh  v.  State,  2  DeL  Oh.  421,  where  it  ia  ahown  that 
the  juriadiction  of  a  court  of  chancery  to  enforce  auch  charitable  uses  as  wen 
void  or  defective  at  common  law,  waa  not  derived  from  the  statute  of  43 
Blizabeth,  but  exiated  prior  to  and  independently  of  that  atatnte.    This  is 
now  the  prevailing  opinion  in  this  country  and  in  England:  2  Kent,  287; 
Chimee  v.  Harmon,  85  Ind.  198.    The  importance  of  the  question  arisss  from 
the  fact  that  if  such  uses  were  known  and  recogniaed  by  the  common  hw 
independently  of  the  statute,  wherever  the  principles  of  the  common  law  an 
in  force,  the  law  of  charitable  uaea  will  be  alao  in  qperation,  aa  far  aa  con- 
formable with  onr  aystem,  no  matter  whether  the  atatate  of  Rliaabeth  berr 
enacted  or  not»  when  there  ia  no  law  expreaaly  pcohibitiQg  nch  uaes  or 
trusts. 

What  abb  Ghabxtablb  Usn.— The  atatate  mantiona  what  particalar  ush 
are  to  be  regarded  aa  charitable,  and  thua  exempted  from  the  opeeataon  of  tht 
atatutea  prohibiting  uaea  in  favor  of  ooipoKationa.  The  oaea  then  defined  ai 
recognised  to  be  valid  under  the  atatate  were,  gifta  for  the  relief  of  the  aged, 
impotent  and  poor  people;  for  maintenance  of  aick  and  maimed  aoldien  and 
Boarinera;  for  eaae  of  poor  inhabitanta  concerning  payment  of  Ufiun  for  aid 
of  young  tradeamen,  handicraftsmeny  and  persons  decayed;  far  nlie(  atoek 
and  maintenance  of  honaes  of  correction;  for  maniages  of  poor  maids;  &r 
education  and  prefennent  of  oiphana;  for  achoola  of  Iffaminfr  free  aehool^ 
and  achclars  in  universitiea;  for  relief  or  redemption  of  priaonen  orcaptifci; 
for  repair  of  bridgea,  ports,  havens,  cauaewaya,  ohnrohe%  sea-baaks  and  h|^ 
waya.  These  uses  were  denominated  "charitable,'*  in  distinotion  from  oth0 
il^'gnfttH  "superstitious,"  which  were  obnoxioas  to  sad  ioriaddan  by  tho 
law.    A  sapentitioas  use  ia  "where  laada,  tsoflmenta^  isnta^  foods  or  chil- 
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tek  mn  giTen,  aecored  or  appointed  for  and  towards  the  maintenanoe  of  a 
prifltt  and  ehaplam  to  say  man;  for  the  nuuntenanoe  of  a  priest  or  other  man 
to  pray  for  the  soul  of  any  dead  man,  in  anch  a  churoh  or  elaewhere;  to  haye 
and  maintain  perpetual  obita,  lampa,  torohea,  eto.,  to  be  naed  at  certain  timea 
to  help  to  aave  the  aonla  of  man  oat  of  porgatory;  theae  and  auch  like  naaa 
axe  declared  to  be  aaperatitioDa:'*  Baoon'a  Abr.,  Charitable  Uaea,  D. 

A  charitable  nae  ia  defined  by  Lord  Hardwicke,  in  Janes  y.  WiiUams, 
Ambler,  651^  aa  "  a  gift  to  a  general  public  nae  which  extenda  to  the  poor  aa 
well  aa  to  the  rich."  The  definition  given  in  the  Girard  wfU  case^  by  the 
eminent  ooonael  for  the  tmati  haa  aince  been  quoted  and  commended  by 
oourta  f OT  ita  expreaaiyeneaa  uid  elegance.  It  ia  qnoted  from  that  caae  in 
Price  ▼.  MaxweU,  28  Pa.  St.  23:  "Whatever  ia  given  for  the  love  of  God,  or 
for  the  love  of  our  neighbor,  in  the  catholic  and  nniveraal  aense,  given  from 
theae  motivea  and  to  theae  ends,  free  from  the  atain  of  everything  that  ia  per^ 
aooal,  private  or  aelfiah,  ia  a  gift  for  charitable  naea."  The  Maaaachnaetta 
oourta  in  late  adjudicationay  have  vexy  clearly  and  definitely  formulated  a 
rule  determining  auch  charitiea  aa  are  public,  aa  diatingniabed  from  thoae  that 
are  private.  In  Old  South  Society  v.  Crodber,  119  Maaa.  1,  the  court  aay: 
"Gifts  for  the  erection  of  a  houae  for  public  worahip^  or  for  the  uae  of  the 
miniatry,  may  oooatitate  a  public  charity,  if  there  ia  no  definite  body  for 
whose  uae  the  gift  waa  intended,  capable  of  receiving,  holding  and  uaing  it  in 
the  manner  intended.  To  give  it  the  character  of  a  public  charity  there  muat 
appear  to  be  aome  benefit  to  be  conferred  upcm,  or  duty  to  be  performed 
towarda  either  the  public  at  huge,  or  aome  part  thereof,  or  an  indefinite  claaa 
of  peraona:  Ooing  v.  Emery,  16  Pick.  107,  119;  Perry  on  Tmats,  aec  710; 
SaUomtiaU  v.  ScmderB^  11  Allen,  446.  But  when  there  ia  a  body,  or  a  definite 
number  of  peraona,  aaoertained  or  aaoertainable,  clearly  pointed  out  by  the 
tenna  of  the  gift^  to  receive,  control  and  enjoy  ita  bencdta,  it  ia  not  a  puUic 
charity,  however  carefully  and  exduaively  ti&e  tmat  may  be  reatricted  to 
leligioua  uaes  alone:  AUomey-geMral  v.  Federai  Strtet  MeetmyhauMf  8 
Gray,  1;  Parker  v.  May,  5  Cuah.  336." 

The  amelioration  of  the  poor,  the  improvement  of  the  intellectnal  and  moral 
eondition  of  the  people,  the  promotion  of  learning  and  education;  and  the  en* 
oonzagement  of  patriotic  and  public  enteipriaea,  are  the  puzpoeea  generally 
ceoogniaed  aa  coming  under  the  head  of  charitable  uaea,  which  oourta,  if  not 
prohibited  by  atatntory  enaotmenta,  are  diapoeed  to  favor,  on  the  ground  of 
general  publio  utility,  and  aa  exempt  from  the  law  prohilnting  perpetuitiea. 
In  a  Pennaylvania  caae,  a  dedaion  waa  made  regarding  what  may  appropri- 
ately be  conaidered  aa  coming  under  the  head  of  a  charitable  uae,  and  it  de- 
serves ever  to  be  regarded  with  the  highest  respect  for  the  sound  and  elevated 
views  the  oonrt  expreeaed  on  thia  occaaion.  In  Zetswdaa  v.  Jameit  63  P^  St 
466k  a  deviae  waa  given  to  "the  infidel  aodety  of  Philadelphia,  hereafter  to 
be  incorporated,  and  to  be  held  and  diapoaed  of  by  them  for  the  purpoae  of 
building  a  hall  for  the  free  diaonaaion  of  religion,  politica,"  etc.  Thia  waa 
not  considered  aa  a  charitable  nae.  The  opinion  of  Sharawood,  J.,  ia  entitled 
to  our  higheat  admiration  for  the  emphatic  condemnation  of  the  motivea  that 
prompted  auch  a  devise^  and  the  evil  effecta  of  auatainingthedeviie.  He  aaya: 
"  It  muat  not  be  understood  that  I  mean  to  concede  that  a  deviae  for  auch  a 
purpose  as  was  evidently  contemplated  by  thia  teatator,  even  if  a  competent 
tmatee  had  been  named,  would  be  auatained  aa  a  valid  charitable  uae  in  thia 
state.  Theae  endowmenta  originated  in  England,  at  a  period  when  the  relig- 
iona  aentiment  waa  atrong,  and  their  tendency  waa  to  run  into  auperatitian. 
In  modem  timea,  the  danger  ia  of  the  opposite  extreme  of  licentiouaneaa.  It 
la  neoeaaaiy  that  they  ahoald  be  carefully  guarded  from  either,  and  preaerved 
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in  tbftt  iMtppy  mean  between  both,  which  will  meet  eandnoe  to  the  true  intet 
eeti  of  looiety.  Establiflhed  prindplee  will  enable  the  oouti  to  aooooiplieh 
thia.  Charity  ia  love  to  God  and  love  to  our  neither.  *  *  *  It  la  not 
eaay  to  aee  how  theae  are  to  be  promoted  by  the  diaaeminatian  of  infideli^, 
which  roba  men  of  faith  and  hope,  if  not  of  charity  alao.  *  *  *  It  ia  ia 
entire  oonaiatency  with  thia  sacred  guarantee  of  the  righta  of  oonacience  to 
hold  that,  even  if  chriatianity  ia  no  part  of  the  law  of  the  land,  it  ia  thepopa- 
lar  religion  of  the  ooontry,  an  inanlt  to  which  would  be  indictable  aa  direetlj 
tending  to  diatorb  the  publio  peace.  The  lawa  and  inatitutiona  of  thia  atata 
are  bnilt  on  the  foundation  of  reverence  for  chriatianity.  To  thia  extent^  at 
leaat,  it  mnat  oertainly  be  cooaidered  aa  well  aettled  that  the  reUgion  ravealad 
in  the  bible  ia  not  to  be  openly  reviled,  ridicoled,  or  blaaphemed  to  the  an- 
noyance of  ainoere  beUevera,  whocompoae  the  great  maaa  of  the  people  of  tha 
commonwealth:  Uptdeffraph  v.  CammonweaUht  11  Seig.  &  B.  8M;  Vidal  v. 
(7iraftr<iSM6irfor<,  2How.  196."  [Andaeeinpaint»  PeqptaT.  A^le^  6Ank 
Bee  836.] 

A  provision  for  eataUiahing  an  inatitation  "for  the  benefit^  tnitioB,  and 
advanoement  in  leazning  of  the  yonth  residing  from  time  to  time  hcieafterin 
the  atate  of  New  Jera^/'  ia  a  oharitable  tmst,  which  will  be  enforoedz  Siewmt 
T»  Shippen,  28  N.  J.  £q.  487.    8o^  a  legacy  of  a  aom  of  money  to  a  town 
for  the  purpoee  of  erecting  a  town-hooaey  for  transacting  town  bnainesi^  ia 
valid  aa  a  charitable  bequest:  CogguihaU  v.  PeUon,  7  Johnai  Ch.  292L    A  be- 
quest to  promote  the  propagation  of  Christianity  among  the  heathen  is  not 
void  aa  against  publio  policy:  Bartlei  v«  £mg,  12  Kaaa.  636  [7  Am.  Deo.  99]. 
So  a  bequest  for  the  advanoement  of  religion  and  education  among  an  indefi- 
nite number  of  persons  is  a  charitable  bequest:  Jackaon  v.  PhiUip9,  14  Aliens 
662;  Roy  v.  RomU^  26  Gratt.  699.    Bequests  for  the  dreulation  of  bibles  and 
other  religious  books  and  tracts  aredharitablegifta:  ^ttom^y-^^enerajv.  8Up»fft 
lOVes.22;  WiMlmoy.(hmnmgB^ZOvaAk.^!l^iBUu^.Ame^^ 
2  Allen,  334;  Fairbank$Y.  Lanuon,  99Maai.  633;  Piekermgr.  Skoiwea,l01Ban, 
23;  JIaaofi  V.  MiSAodM  C%tireA»  27N.  J.  £q.  47. 

CHABiTABia  UsBB  XET  Ukitkd  Stahs.— There  ia  mnoh  varianoe  of  judidil 
opinion  aa  to  whether  or  not  the  atatute  of  EUaabetfa  ia  in  faroe  in  this  coaa- 
try,  or  by  virtue  of  the  adoption  of  the  common  law,  where  it  is  not  in  pria- 
dple  re-enaoted.  In  the  New  England  atatea,  aa  a  general  mls^  the  pria- 
eiplea  of  that  atatute  are  reoogniaed  and  enforced,  and  a  liberal  policy  it 
pursued  in  reference  to  endowmenta  for  charitable  pnrpoaea.  Thoa  it  it 
recognized  in  Conneotiout:  Qrten  v.  Dennia^  6  Conn.  298;  Bremtterr,  MdOtXL 
16  Id.  274;  American  BUde  SocSeiy  y,  Weimore,  17  Id.  162.  Li  the  last 
the  court  say:  "The  case  of  BapM  AsaocUUUm  r.  Hart,  4  Wheat  1, 
to  have  been  dedded  upon  what  waa  supposed  to  be  the  peculiar  atate  ol  tb» 
law  of  Virginia  on  thia  subject  The  entire  argument  of  the  chief  justice  ii 
based  upon  the  idea  that  the  atatute  of  43  Elisabeth  alone  gave  to  the  cooiii 
a  power  to  sustain  these  charitable  devises  in  opposition  to  the  Mortmain  aad 
other  subsequent  restraining  acts;  and  becanae  that  atatute  had  been  ezprealy 
repealed  in  Virginia  aa  late  as  1792;  it  waa  supposed  that  all  the  power  wfaidi 
might  before  have  been  ezeroiaed  under  it  was  ezpreasly  taken  away.  Whethff 
this  waa  ao  or  not  we  shall  not  inquire.  No  such  reasons  exist  here^  when 
we  have,  by  our  atatute  of  1702,  virtually  re-enacted  the  statute  of  ElissbeUi; 
nor  in  other  atates  to  whoae  dedaions  we  have  refeired,  and  where  thesedsff*- 
itiea  have  been  sustained.  To  carry  out  theae  charitable  teatamentaiygnatii 
when  they  are  promotive  of  important  publio  and  benevolent  puipoaes^  it  i> 
accordance  with  the  enlightened  and  philanthropio  spirit  of  the  age.** 
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In  Maine  the  general  provuioDe  of  the  itatate  of  Eliabeth  are  in  foroe,  nol 
as  the  basia  of  the  equity  power  of  the  eoarta,  bat  as  incorporated  into  their 
chancery  joriBpnidenoe:  Howard  ▼•  American  Peace  Society,  49  Me.  288.  So 
in  Vermont,  Burr  ▼•  Smith,  7  Vtb  241,  which  ia  their  leading  case  on  this 
subject,  and  where  the  counsel  and  court  exhaustively  examined  the  subject. 
See  a  recent  important  case,  MeAlUOer  v.  MeAlUster,  46  Vt.  272. 

In  Massachusetts,  since  the  case  of  Bartlet  ▼.  King,  12  Mass.  637  [7  Am. 
Dec.  99],  the  principles  of  the  statute  are  recognized,  and  bequests  to  dharit^ 
able  uses  of  a  pnblio  nature  are  valid:  Old  South  Society  y,  Crocker,  119  Mass. 
I;  FdUncs  v.  Miner,  Id  541.  So  in  New  Jersey,  although  the  statute  is  not 
in  force  its  principles  are  recognised:  Ilendrickeon  v.  ShotweU,  1  Saxton,  677$ 
Sievene  v.  Shippen,  28  K.  J.  £q.  487;  in  Pennsylvania,  Whitman  v.  Lex,  17 
Serg.  &  B.  89;  County  of  Laurence  v.  Leonard,  83  Pa.  St.  206;  Price  v.  Ma3> 
weU,  28  Id*  23;  in  Delaware,  €hifith  v.  State,  2  Del  Ch.  421|  in  Ksntueky* 
Moorer,  Moore,  4  Dana,  367;  in  Alabama,  Carter  v.  Balfour,  19  Ala.  814;  in 
Illinois,  ffeueerv.  Harris,  42  HI.  425;  in  Ohio,  Am.  Bible  Soc  v.  MarshaU,  16 
Ohio  St.  637;  in  Missiisippi,  State  v.  Prewett,  20  Miss.  166.  In  Indiana,  in 
Board  o/Commiseionerev,  Rogers,  56  Ind.  297,  it  is  held  that  a  court  of  chan- 
cery has  power,  independently  of  the  statute  of  43  Elizabeth,  to  cause  a 
devise  for  charitable  uses  to  be  upheld  and  executed.  How  far  the  principles 
of  that  statute  are  operative  was  considered  in  Orimee  v.  Harmon,  36  Ind. 
198,  where  the  subject  was  examined  in  a  remarkably  able  opinion.  In  North 
Oarolina,  in  Cfrfffin  v.  Chraham,  poet,  the  statute  is  recognized.  The  principal 
case  holds  the  statute  not  to  be  in  force  in  Maryland;  and  in  Virginia  it  has 
been  repealed  though  charitable  uses  are  recognized:  OaUego  v.  AUomey-gen* 
eral,  3  Leigh,  460;  Boy  v.  Bowue,  26  Gratt  699.  The  enumeration  of  the 
■tatea  that  have  either  expressly  adopted  the  statute  or  its  principles  is  so 
fully  made  in  a  note  to  2  Perry  on  Trusts^  that  it  is  considered  only  neoeasazy 
here  to  make  a  reference  to  that  work. 

Law  07  Nxw  Yobk. — ^From  the  fact  that  New  York  is  one  of  our  oldest 
atetes»  and  that  a  large  proportion  of  the  wealth  of  the  country  is  there  con- 
eantrated,  we  should  expect  that  questions  of  this  character  would  frequently 
come  before  the  courts  of  that  state.  And  so  it  has  happened.  The  courts 
of  that  state^  for  more  than  fifty  years,  have  had  the  most  importsnt  ques- 
tions involving  tha  law  of  charitable  uses  before  them,  and  have  given  to 
their  examination  a  vast  amount  of  labor  and  research.  The  fluctuationa  of 
the  law  on  this  point  present  a  remarkable  and  not  a  very  satusfactory  exam- 
ple of  varying  judicial  opinion  in  that  state;  for  the  earliest  decisions  of  its 
highest  courts  have  of  late  been  overruled,  and  their  doctrine  discarded. 
Bafersnce  is  made  to  this  variation  in  the  decisions  in  a  recent  case,  Holmee 
T.  Mead,  62  N.  Y.  332.  Bef erring  to  the  controversy  on  the  point»  Allen,  J., 
•ays:  "The  question  long  controverted  and  the  subject  of  frequent  discua- 
aaons  in  the  courts  of  this  state,  and  which  has  exercised  the  best  minds  upon 
the  bench  and  at  the  bar,  whether  the  law  of  charitable  uses,  aa  it  exists  in 
England,  and  at  the  time  of  the  revolution,  and  the  jurisdiction  of  the  court 
of  chancery  over  the  subject^  became  upon  the  adoption  of  the  constitution 
of  1777,  and  still  continues  to  be  the  law  of  this  state,  notwithstanding  our 
statute  of  'uses  and  trusts,'  and  our  laws  against  perpetuities,  is  directly 
prcaented  by  this  appeaL  All  the  learning  upon  thia  branch  of  the  law,  as 
well  aa  the  reasons  which  have  led  learned  and  astute  judges  to  difierent 
cOTKilusions,  appear  in  the  reported  decisions  of  the  courts  of  this  state,  com- 
menoingin  1844,  with  ShotweU  v.  Mott,  2  Sandf.  Ch.  46»  in  which  Vioe-Chan- 
oeOoor  Sandf ord  held  in  favor  of  the  doctrine,  that  the  revised  statutei^  rela- 
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tive  to  naes  and  tntsts,  do  not  apply  to  cbaritablo  naea;  and  upon  the  taoM 
reriew  of  the  history  of  the  law  of  England,  and  of  the  atatate  of  43  Eiia- 
l^th,  as  affecting  the  jorisdiction  of  the  oonrt  of  chancery  over  SDoh  nm^ 
and  for  the  same  reasons  which  have  since  led  other  judges  to  the  sams 
results.    The  germ  of  the  whole  discussion  is  found  in  ShotwtU  ▼.  MoU^  sad 
the  views  of  the  vice-chancellor  were  followed  and  sustained  by  great  re- 
search and  an  able  argument  of  the  late  Judge  Denio,  who  may  be  said  to  bs 
the  leading  champion  of  this  doctrine,  in  WHUams  v.  WUUamB^  8  K.  Y.  526. 
All  that  can  be  profitably  said  or  suggested  in  favor  of  the  exiatence  of  the 
law  of  charitable  uses  in  this  states  is  well  and  forcibly  said  by  the  two 
judges  named.    The  doctrine  has  never  been  accepted  by  the  professioii,  and 
the  courts,  as  the  recognized  law,  but  has  been  vigoroualy  opposed;  sad  its 
opponents  have  never  lost  an  opportunity  of  resisting  its  incorporation  mta 
the  body  of  the  law,  as  settled  by  the  adjudications  of  the  courts.    Thret 
of  the  eight  judges  who  participated  in  the  decision  of  TFtZttmsT.  WUUamM, 
dissented  from  the  judgment.    The  intimation  of  the  chancellor,  in  /hotter 
V.  ChaT^  6  Paige^  ^9,  is  against  the  validity  of  a  trust  of  real  estate,  «- 
oept  as  authorized  by  the  revised  statutes^  by  which  he  says,  'all  gensnl 
trusts  are  abolished.'    No  decision  of  this  oourt  since  WUUaau  v.  WWkmit 
has  sanctioned  the  principles  of  that  case,  as  applied  to  charitable  uses;  bat 
on  the  contrary,  it  has  been  in  terms  disaffirmed  and  overruled,  and  tbs 
weight  as  well  as  the  current  of  authority  is  now  on  the  other  way,  and  to 
the  effect  that  there  can  be  no  trust  of  reality  except  such  as  are  pennitted 
by  the  revised  statutes. "    It  was  now  accordingly  held,  that  charitable  naes 
are  not  exempted  from  the  provision  of  the  statute  abolishing  all  uses  nd 
trusts,  except  such  as  are  authorized  and  modified  thereby;  and  that  tbs 
system  of  charitable  uses,  as  recognized  in  Bo^and  prior  to  the  revolotioB, 
has  no  existence  in  Kew  York. 

The  case  of  WUUams  v.  WiUiafM,  now  virtually  overruled,  held  that  tlis 
law  of  charitable  uses  was  not  founded  on  the  statute  of  Rlitbftth,  but  wsi 
a  part  of  the  oonmion  law,  which  is  still  in  force,  so  far  as  conformaUo  to 
our  polity  and  adapted  to  our  institutions;  and  that  a  court  of  eqmtj  ex- 
ercising the  chancery  jurisdiction  of  the  English  courts,  will  cany  out  tlis 
purpose  of  a  testator;  and  that»  notwithstanding  the  statutory  prohifaitkB 
against  devises  of  lands  to  corporations,  a  devise  for  a  charitable  purpose 
not  directly  to  a  corporation,  but  in  trust  for  a  charitable  corporation,  would 
be  good.  Later  cases  have  overturned  this  decision.  The  &Bt  of  these  has 
historical,  as  well  as  legal,  importance.  This  is  Ltpy  v.  Levy,  S3  N.  Y.  97« 
where  the  principal  case  is  cited  with  approval.  Conmiodore  Levy,  an  eoii- 
nent  and  wealthy  officer  of  the  United  States  navy,  became  the  owner  of  the 
famous  form  of  Jefferson,  at  Monticello  and  in  his  will  left  the  property  in 
trust  to  certain  Hebrew  congregations,  and  if  they  refused  to  act,  to  tba 
United  States,  and  in  case  it  failed  to  accept,  to  the  state  of  Viiginia,  to 
found  an  agricultural  school  for  the  purpose  of  educating  as  practical  Unuan, 
children  of  the  warrant  officers  of  the  United  States  navy  whose  fothers  were 
dead.  The  oourt»  on  this  occasion,  extensively  reviewed  preceding  can^ 
and  held  that  at  common  law  the  trust  would  be  void  for  want  of  a  certus 
donee  or  beneficiary  of  the  use  or  trust,  whom  the  law  oould  reoogniae;  tiiat 
it  was  uncertain  which  class  of  beneficiaries  would  be  the  parties  in  interest 
and  if  the  dass  were  ascertainable,  that  the  individuals  thereof  were  iode- 
terminate  and  unascertainable,  and  there  was  no  aaoertained  beneficisiy  ia 
whose  favor  performance  might  be  enforced.  The  court  determined  that  the 
law  of  charitable  uses  as  fixisting  and  enforced  in  England,  being  based  os 
the  statute  of  Elizabeth,  was  abrogated  and  annulled  in  the  state  by  the  as* 
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of  1788,  wbieh  repealed  ilie  etiti  be  of  SSizabeih;  and  that  the  legialatiire  by 
that  act  intended  to  abrogate  the  entire  system  of  indefinite  trasti,  which 
were  nnderetood  at  the  time  to  be  rapported  by  that  atatnte  alone,  aa  being 
oppoaed  to  the  general  pdlioy  of  our  govenmient  and  to  the  spirit  of  onr  in- 
stitntiona. 

This  case  waa  ahortly  afterwards  followed  by  B<uwm  v.  AlberUon,  84  N. 
Y.  SSi,  which  held  the  same  doctrine,  and  theee cases  are  now  to  betaken  as 
finally  settling  the  law  on  the  snbject  in  the  state  of  New  York.  Under  the 
system  as  now  porsned  in  that  state,  before  a  oharitable  Institntion  is  founded 
by  the  beneficence  of  a  testator,  a  special  act  must  be  passed  to  authorise  tha 
trost;  and  care  must  be  taken  not  to  hold  the  property  in  abeyance  mitil  such 
aa  act  is  passed,  empowering  a  body  or  oorporation  to  accept  the  tmsi  It 
waa  in  this  manner  that  a  most  munificent  bequest  waa  defeated,  becanse  a 
testator  violated  the  law  against  perpetnitieB  in  not  suspending  the  period  of 
alienation^  or  limiting  it  by  reference  to  two  lives  in  being,  as  the  statute 
requires.  The  late  Mr.  Boee,  of  New  Yo^  died  in  1860,  and  left  a 
large  amount  of  property,  estimated  at  two  millions  of  dollars,  to  found 
an  institution,  to  be  called  the  "Boee  Benevolent  Association,'*  whose 
object  waa  to  educate  and  train  waifs  picjced  from  the  streets,  and 
make  them  useful  eitiaens.  He  gave  the  bequest  upon  the  con- 
tingenqr  of  there  being  raised  three  hundred  thousand  dollars  from 
other  souroea  within  Jive  jftars,  and  if  that  sum  was  not  raised 
within  the  time,  the  estate  was  given  to  certain  charities.  The  utmost  limit 
waa  &9e  years,  yet  it  was  adjudged  to  be  in  vioUtion  of  the  statute  against 
perpetuities:  Bose  v.  i?0M,  4  Abb.  Ct.  Ap.  Dec.  108.  Had  the  contingency 
been  made  to  depend  on  certain  two  UveB,  it  would  have  been  valid.  It  waa 
in  thia  manner  the  will  of  Mr.  Boosevelt  was  drawn,  founding  the  Boosevelt 
Hospital  in  New  York.  He  bequeathed  the  residue  of  his  estate,  after  other 
bequests,  to  nine  trustees,  five  of  whom  were  presidents  of  certain  charitable 
inatitutions,  for  the  establiahment  of  an  hospital  for  the  reception  and  relief 
of  aick  and  diaeased  persann^  and  directed  them  to  apply  to  the  legislature 
for  a  charter  to  inooiporate  the  same;  and  in  case  the  legislature  should 
refuse  to  grant  this  within  two  years  neact  after  his  death,  provided  two  Uve§ 
named  in  hie  wiU  ehotdd  eonUnue  so  long,  then  the  trustees  were  to  pay  over 
the  same  to  the  United  States  for  a  similar  purpose.  It  was  held  that  thia 
provision  did  not  violate  the  atatute  of  perpetuities,  aa  the  oorporation  could 
only  take  in  case  the  charter  was  granted  within  the  two  lives  named. 
There  waa  no  occaaion,  therefore,  to  oonaider  the  validity  of  the  devise  to  the 
United  Statea:  BwrriU  v.  Boatrdman,  43  N.  Y.  254. 

DociBim  AS  Apfuxd  nr  Uhtrd  Statbs.— The  powers  exercised  by  the 
ooort  of  chancery  in  Wngland,  under  what  waa  termed  the  ey  pri§  doctrine, 
are  not  and  oould  not  be  exercised  in  this  country.  The  court  in  England, 
under  the  exercise  of  a  prerogative  from  the  sovereign  aa  parens  patricSf  took 
npon  itself  an  extraordinary  power  to  decree  bequests  to  charities,  where  the 
objects  were  not  definitely  pointed  out,  and  where  the  beneficiariea  were 
QDoertain.  If  the  general  object  of  the  testator  was  to  give  a  bequest  to  char- 
ity, and  it  were  uncertain  what  precise  charity  waa  intended,  the  chancellor 
aaramed  the  power  to  act  for  the  testator,  and  as  near  as  may  be  to  effectuate 
hia  general  purpose,  by  appropriating  the  bequest  to  a  publio  charity.  Taney, 
C.  J.,  in  Fwiain  v.  Bavend,  17  How.  969,  says:  *<But  the  power  which  the 
i^^frft^imoiinBi  eoDeroisea  over  donationa  to  charitable  uses,  so  far  as  it  differs  from 
the  power  he  eaceroises  in  other  caaea  of  trust,  does  not  belong  to  the  court  ol 
ehanceiy  as  a  court  of  equity,  nor  is  it  a  part  of  ita  judicial  power  and  jnria- 
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diotion.  It  18  a  bnnoh  of  the  prerogatiye  power  of  the  king  m  partM 
pcOrkB,  vhioh  lie  ezercieeB  by  the  ohanodlor.'*  8ee^  to  the  same  effect^  Vtiat 
▼•  Qirard^B  Eaars.,  2  How.  127;  MeOard  v.  (khiUne,  8  Blackf.  10;  Owm»  r. 
MUawnary  Society,  UN.  Y.  880;  Beekmam  y.  Binuor,  23  Id.  208;  J^ate  r. 
Warren,  28  Md.  338. 

The  validity  of  bequests  to  charitable  uses,  where  such  uses  ace  leoogmiBd, 
will  depend,  in  a  great  measure^  on  two  OQnsideratioiis:  first,  iHiether  there  is 
a  oompetent  person  or  body  to  aMnune  the  tmst^  and  seoondly,  whether  there 
are  ascertainable  benefidariee,  in  whose  &vor  and  for  whose  nse  the  tnist 
may*  be  execated.  The  determination  of  the  cases  veiy  materially  depends 
upon  these  two  points. 

There  must  be,  in  the  first  place,  some  person  or  body  in  whom  the  tms* 
can  vest  so  as  not  to  suspend  the  alienation  of  an  estate.  This  is  mora  esssn* 
tial  than  it  is  to  have  a  well  defined  beneficiary  or  eeahU  ^ue  trueL  One  of 
our  early  casesis  a  good  illustration  of  this:  BartleU  v.  King,  7  Am.  Deo.  99i 
Here  a  bequest  was  made  to  the  American  Board  of  Commissianers  for  For- 
sign  Missions  for  the  propagation  of  Christianity  among  the  heathen.  Tliii 
was  held  not  to  be  void  for  uncertainty,  and  that  the  bequest  was  aviiUbls 
to  the  individuals  then  compoeing  such  association,  but  not  to  their  soooes- 
aots;  the  court  saying:  "The  persons  who  at  the  time  of  executing  the  wiU 
constituted  that  board,  and  their  associates^  if  they  can  be  ascertained,  an 
the  persons  for  whose  use  the  legacy  was  intended,  not  for  their  penonsl  or 
individual  benefit,  but  as  trustees  to  apply  the  proceeds  of  it  to  the  poiposes 
of  the  board,  and  to  promote  the  pious  objects  for  which  it  was  estaUished.** 
It  should  be  remembered  that  the  bequest  was  a  legacy  in  this  instsnoe^  sad 
not  real  estate^  and  that  the  individuals  composing  the  association  wtn  a 
definite  and  ascertainable  body.    This  distincticn  is  noticed  in  other  esses. 

In  Chreen  v.  Dennis,  6  Conn.  293,  the  distinction  is  shown,  Hosmer,  J., 
saying:  "The  case  of  Bartlet  v.  King  was  cited  for  the  defendant,  sod  ths 
determination  proves  this  position,  tiutt  where  there  is  a  devise  in  tnist  to 
persons  capable  of  taking  as  trustees,  for  the  use  of  a  voluntary  assnnitinn, 
the  eeaHiia  que  trtui  may  avail  themselves  of  it  as  individuals."  And  aooovi- 
iogly  in  this  case  it  was  determined  that  where  a  devise  was  to  the  "  Yesily 
Meeting  of  people  called  Quakers  of  New  En^^d,"  to  appropriate  the  inocsBS 
In  aid  of  a  school,  "to  them,  the  said  people  called  Quakers,  and  tiieir  sae- 
cessors  in  the  same  faith  forever,"  that  the  individuals  who  composed  tiis 
yearly  meeting  at  the  testator's  death  could  not  take  the  land  so  defistd; 
that  not  being  incorporated,  they  could  not  take  as  a  voluntary  assocfstinn; 
and  that  if  incorporated,  it  could  not  take  under  this  devise  unless  ezprssdy 
authorized;  and  the  devise  could  not  be  snstained  as  a  charity,  as  the  k^sl 
title  had  not  passed.  A  similar  adjudication  was  made  in  Jknoning  v.  Jfar> 
shall,  23  N.  Y.  368.  The  Maanchusetts  courts  have  gone  veiy  £sr,  indeed, 
in  sustaining  these  bequests;  and  have  held  them  valid,  wiiere,  in  other 
places,  they  would  be  void  by  reason  of  uncertainty.  ThuM,  in  Ooing  v. 
Emery,  16  Pick.  107,  the  bequest  was  to  the  cause  of  CSirist^  for  the  beoefit 
and  promotion  of  true  evangelical  piety  and  religion,  and  to  be  ^7  oortaia 
trustees  named  in  the  will,  distributed  in  such  divisions  and  to  such  societies 
and  religious,  charitable  purposes  as  they  might  think  fit  and  proper.  Ttm 
devise  was  held  valid:  See  OdeU  v.  OdeU,  10  Allen,  1;  and  FeMamks  v. 
Lamson,  99  Mass.  533.  In  the  last  case  the  executor  was  directed  to  iaveei 
the  residue  of  the  estate  "as  he  may  deem  best  as  a  fund,  the  annual intaroefc 
ol  which  shall  be  applied  for  the  benefit  of  the  sabbath«achodl  library  of  tlie 
Itet  Baptist  church  in  8.,  or  the  Baptist  Home  Missicnaiy  Society,  which 
ever  may  be  deemed  most  suitable. "    This  was  held  a  valid  charitable  be> 
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qaest  Under  the  rale  in  obmowy  in  TCngUnil^  a  tract  iboold  never  £ul  for 
want  of  a  trastee;  and  aeoordingly  the  <)oiirt  ezeroiied  iti  sathozitj  in  the 
appointment  of  « trastee  where  there  was  «  failnre  by  reaion  of  the  testator 
to  name  one»  or  by  reaaon  of  some  event  anbaeqnentb  In  Pickering  v,  ShU^ 
ufeU,  10  Bair,  23,  Oibaon,  0.  J.,  went  very  far  in  aoatainuigthe  English  rale. 
A  devise  of  real  and  personal  estate  was  made  to  the  Monthly  Meeting  of 
Friends,  to  be  applied  as  a  fond  for  the  distribution  of  good  books  lunong 
poor  people  in  the  back  part  of  Pennsylvania,  or  to  the  support  of  an  insti- 
tution or  free  sohool  in  or  near  Philadelphia.  This  devise  was  sustained. 
The  oourt  aay:  "It  is  thus  oapaUe  of  being  reduced  to  certainty,  and  as  the 
Monthly  Meeting  has  the  option  of  applying  the  fund  to  the  one  object  or 
the  other,  an  uncertainty  in  one  of  them  would  not  vitiate  both.  But  both 
are  sufficiently  certain." 

Where  a  trust  is  valid  in  the  first  instance^  and  its  pnxpcees  are  lawful 
and  definite^  the  courts  will  not  allow  it  to  fail  for  want  of  atrastee:  AUornqf- 
general  v.  Landcn,  3  Bra  Ch.  171;  Mayor  qf  Lyons  v.  East  India  Co.,  1 
Moore  P.  0.  175;  AUomeyi^eneral  v.  Stwrge^  19  Beav.  697;  FeUaum  v.  Miner^ 
119  Mass.  541;  Zeieweiee  ▼.  Jaime$t  63  Pa.  St  468;  Orimee  v.  Harmon,  85 
Lid.  198. 

On  this  subject  Pcriy  on  Trusts,  gives  a  summary  of  cases  where  the 
courts  will  not  appoint  trustees^  having  no  power  to  do  so,  except  it  be  under 
a  pren^gative  power,  not  exercised  in  this  country.  These  axe  where  a  fund 
is  given  for  such  charitable  uses  as  shall  be  directed  by  a  codicil  or  note  in 
writings  and  no  papers  of  the  kind  are  found;  a  trust  for  a  school  to  be 
afterwards  named,  and  none  is  named;  to  the  poor  generally,  or  to  a  charity 
generally,  with  no  trustees  appointed;  to  the  advancement  of  religian;  to 
snob  uses  as  the  executor  shall  appoint  and  the  executor^s  appointment  is  re- 
voked, or  the  executor  renounces  probate,  or  refuses  to  appoint;  to  an  object 
which  has  no  existence^  or  which  is  void  in  law,  or  made  impoerible  before 
the  administration  of  the  charity  begins;  an  uncertain  charity;  where  true* 
tees  refuse  to  accept  and  exercise  the  discretion,  and  there  is  no  authority  in 
the  successors  to  exercise  the  power;  to  a  particular  charity  by  a  description 
■o  uncertain  that  it  is  wholly  uncertain  what  charity  is  intended:  2  Perry  on 
Trusts,  sec  729. 

The  material  questicn  arises  as  to  who  may  legally  act  as  trustee.  A 
devise  for  a  charitable  use  to  churchwardens,  although  not  a  corporation  capa- 
ble in  law  of  holding  and  transmitting  property,  will  be  sustained:  BurriU 
▼.  BdoftfiROii,  43  N.  Y.  254;  i^oAier  V.  SL  PauTe  Cfkureh,  12  Met  250;  if (Mon 
Y.  MdhodM  Olmrth,  27  K.  J.  Bq.  47;  AUcmey-generdl  v.  Wan»ey,  15  Yes. 
282.  And  ao  a  devise  to  certain  officers^  or  their  successors  in  office,  so  if 
they  ace  incapable  of  executing  the  trust  then  to  a  corporation  to  be  found 
lor  the  purpose^  was  held  by  thesupreme  oourt  to  bea  good  devise^  and  oapa- 
Ue of  being  carried  into  effect:  Inglie  v.  Sailor^  Simg  Harbor,  3  Pet  99. 
Gifts  in  trust  to  voluntary  assooiations  for  charitable  purposes,  have  been 
upheld,  and  ao  have  gifts  to  churches,  societies,  conferences,  yearly  meetingp 
of  Friends^  and  familiea  of  Shakers,  and  other  organijtations:  2  Perry  on 
TrusfeB»  sec  789. 

The  case  cl  Vidal  y.  OtranTe  Eaare,,  2  How.  127»  shows  that  a  municipal 
oorporation  may  be  a  trustee.  So  it  is  held  in  Philade^pkia  v.  Fox,  64  Pa. 
169;  Creeeon'e  Appeal,  30  Id.  437;  2  Dillon  on  Mun.  Corp.,  sea  437.  A  county 
also  may  be  a  trastee  for  charitable  purposes:  Board  qf  Oommimionere  v. 
Jtogere,  55  Ind.  297;  Craig  v.  Seeriel,  54  Id.  419;  DeBruler  v.  Fergueon,  Id. 
549;  Comntg  qf  Lawrence  y.  Leonard,  83  Pa.  St  206:  But  a  state  or  the 
Un^ed  States  oamnot  be  a  trastee  for  this  purposa  m  such  ^bj^ets  are  f cr^^ 
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eign  to  their  organuation  and  purposet;  Lfxy  ▼.  Ltfo^y  8S  N.  Y.  97;  VfoUA 
Siaiesy.  Food,  02 Id.  530;  &  0.,  94 U.  &  Slfi. 

CBBTAnmr  in  thb  Objsct. — ^The  principal  inquiry  in  these  oaaes  is,  ai  to 
the  oertainty  of  the  objects  of  the  deriae;  for  even  If  lawful  in  the  ia^ 
place,  the  beneficiaries  may  be  so  indefinite^  and  the  objects  so  nnoertainy  that 
no  oonrt  invested  with  the  ordinary  chancery  powers  which  oar  courts  posseii, 
conld  enforce  the  trust 

In  Lepage  v.  MeNamarOf  5  Iowa,  124^  it  was  held  that "  there  is,  in  i^snend, 
the  sime  necessity  for  a  eethU  que  irtut,  capable  of  taking  the  beneficial  ia- 
terest^  and  so  defined  and  pointed  out  as  that  there  shall  be  no  uncertain^  at 
there  is  for  a  properly  defined  grantee  in  a  deed." 

OaUego  v.  Attornetf'generalf  3  Leigh,  487,  is  a  case  often  considered  in  tiua 
oonnecticn.  The  testator  directed  his  ezecntors  to  lay  by  two  thoosand  doDan, 
to  be  distributed  among  needy,  poor,  and  respectable  widows,  and  in  caw 
the  Bomftn  Catholic  chapel  shall  be  continued  at  the  time  of  his  death,  to  pay 
one  thousand  dollars  towards  its  support;  and  if  the  Bomui  Catholic  congre- 
gation shall  come  to  a  determination,  to  pay  three  thousand  doUars  towards 
its  accomplishment;  and  he  devised  a  lot  in  Bichmond  to  four  trustees  in 
fee,  upon  trust  to  permit  all  and  every  person  belonging  to  the  Roman  Catli- 
olio  church,  as  members  thereof,  or  professing  that  religion,  and  residing  in 
Bichmond  at  the  time  of  his  death,  to  build  a  church  on  the  lot  for  the  vm 
of  themselves  and  of  all  others  of  that  religion,  who  may  hereafter  reside 
In  Bichmond.  It  was  held  that  the  bequests  and  devise  were  uncertain  ss 
to  the  beneficiaries,  and  therefore  void.  In  Wkeder  v.  SmUh,  9  How.  65^  it 
was  held  that  a  bequest  to  trustees  for  such  purposes  as  they  consider  mig^t 
prove  to  be  most  beneficial  to  the  town  and  trade  of  Alexandria*  was  void. 
In  WUderman  v.  CUy  of  BaUimore,  8  Md.  651,  it  was  held  that  a  derise  to* 
tho  city  of  Baltimore,  in  trust  for  the  relief  of  the  indigent  poor  persous  whe 
may,  from  time,  reside  in  the  twelfth  ward  of  said  city,  was  void  as  bemg  too 
vague  and  indefinite.  This  decision  was  made  on  the  authority  of  the  princi- 
pal case,  which  does  not  admit  that  the  statute  of  Elizabeth  is  operatiTe  in 
Maryland.  But  in  many  cases  a  devise  made  to  trustees  for  the  poor  of  a 
certain  district,  as  of  a  town,  parish  or  county,  has  been  sustained,  because 
this  class  of  beneficiaries  is  ascertainable,  and  there  is  no  uncertainty.  This 
was  so  held  in  Indiana,  Board  qf  Commre.  v.  Bogart,  55  Ind.  297,  and  rooently 
in  Pennsylvania,  Coimty  of  Lawrence  v.  Leonard,  83  Fa.  St.  206,  and  in  llains» 
Howard  v.  Am,  Peace  Society,  49  Me.  288.  So  a  bequest  to  be  used  in  the 
education  of  a  specified  dass  of  the  children  of  a  particular  county  and  state 
is  sufficiently  certain  as  to  the  beneficiaries  of  such  trust  or  devise:  Craig  v. 
Seeriet,  54  Ind.  419.  It  is  said  in  Chrimes  v.  Harmon,  35  Ind.  196*  that  if 
certain  and  ascertainable  trustees  are  appointed  with  full  powers  to  adeet 
the  beneficiaries  and  devise  a  scheme  or  plan  of  application  of  the  funds  ap- 
propriated to  a  certain  charitable  object,  the  court  will,  through  the  trustee^ 
execute  the  charity.  But  where,  as  in  this  case,  the  beneficiaries  are  de- 
acribed  as  the  children,  both  male  and  female,  of  the  colored  race  in  the 
United  States,  it  is  impracticable  to  ascertain  the  beneficiaries,  and  to  dis- 
tribute the  proportionate  share  of  such  fund  to  each  of  such  beneficiaries; 
and  where,  in  such  case,  the  trustees  have  no  diecretionary  power  to  select 
the  beneficiaries  from  the  dass  named,  the  gift  is  void  for  vagueness  snd  un- 
certainty. 

The  best  general  rule  that  can  be  laid  down  in  these  caaes  is  that  where  the 

beneficiaries  are  to  be  4«termined  by  no  proper  or  certain  standard,  where  th* 
determination  must  be  arbitrary  and  uncertain,  depending  or  varying  opisioA 
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or  MDtiinent,  then  there  is  anch  nnoertaiiity  m  will  render  the  bequest  voicL 
This  is  well  iUnstrsted  by  two  oases  in  point:  Bridges  ▼.  Pleaaanta,  4  Ired. 
Bq.  26,  and  White  t.  F^  22  Conn.  31.  In  the  former  ease  a  beqnest  was 
to  be  applied  to  foreign  missions  and  to  the  "poor  saints."  RnfiBn,  0.  J., 
held  it  void  on  the  gronnd  of  uncertainty,  saying:  "What  kind  of  foreign 
missions,  whether  diplomatio  or  religions,  or  if  the  latter,  of  what  sect,  or  to 
what  countries,  no  msn  can  say.  So^  likewise,  of  the  '  home  missions.'  The 
gift  to  the  'poor  saints'  is  equally  indefinite.  If  the  testator  had  told  us  who 
were  meant  by  Aim  by  that  description,  the  persons  thus  meant  should  have 
the  benefit  of  the  bequests^  howcTer  much  below  the  description  of  saints 
they  might  falL  But  it  is  impossible  at  this  day  and  in  this  country  to  say, 
judiciaUy,  that  this  or  that  man  is  a  saint^  or  even  a  christian;  much  less  csn 
ft  bequest  be  supported  for  all  poor  saints  indefinitely,  that  is,  who  are  in  the 
world.  The  poor  of  a  oounty  or  city  are  proper  objects  of  such  charity;  for 
the  objects  of  bounty  are  readily  known  and  their  number  easily  ascertained, 
and  the  gift  is  in  fact  to  the  public:  Stale  r,  Gerard,  2  Ired.  Eq.  210."  In 
WhUe  V.  Fitik,  the  bequest  was  to  tmstees  for  the  support  of  "indigent  pioue 
young  men  preparing  for  the  ministry  in  New  HsTen."  The  bequest  was 
held  Toid  for  uncertainty.  Church,  C.  J.,  saying:  "  The  legacy  is  not  given  to 
any  college  or  institution,  •  •  •  •  but  only  as  a  legal  interest  to  tmstees 
to  be  expended  or  disbursed  for  the  support  of  individuals,  each  one  of  whom 
falling  within  the  description  named  has  an  equitable  or  beneficial  interest  in 
the  fund,  and  which  he  must  have  a  right  to  enforce  if  any  one  can.  And 
who  are  these  individuals  ?  They  are  the  indigent  pious  young  men  prepar- 
ing for  the  ministry  in  New  Haven.  The  difficulty  of  carrying  this  provision 
into  effect  is  as  great  as  if  no  trustee  had  been  appointed;  for  no  rule  of  deter- 
mination, selection  or  appointment  is  famished  by  the  will,  and  no  positive 
or  discretionary  power  of  determination  bestowed.  *  *  *  Who,  then, 
are  entitled  to  this  bequest?  What  is  meant  by  indigent  young  ment  No 
rule  of  discrimination  is  given." 

In  the  case  of  Fontam  v.  Raioenelf  17  How.  368^  the  testator  in  his  will  had 
aathorized  and  empowered  his  executors,  or  the  survivors  of  them,  after  the 
decease  of  his  wife,  to  dispose  of  certain  portions  of  his  estate  for  the  use  of 
such  charitable  institutions  in  Pennsylvania  and  South  Carolina,  as  they  or 
the  survivor  of  them  might  deem  most  beneficial  to  mankind,  and  so  that  part 
of  the  colored  population  in  each  of  said  states  should  partake  of  the  benefits 
thereol  The  executors  died  without  executing  the  tmst.  The  court  held 
that  the  clause  of  the  will  above  redted  was  too  uncertain  for  judicial  ad- 
ministration. Very  like  this  was  the  case  of  Morice  v.  Biehop  of  Durham,  9 
Vea.  399,  which  our  American  courts  frequently  cite  in  this  connection.  It 
was  held  that  a  gift  to  the  bishop  "  to  be  disposed  of  to  such  objects  of  be- 
nevolence and  liberality  as  he  should  most  approve  of,"  was  void  for  its 
vagueness  and  generality,  inasmuch  as  no  person  or  persons  in  particular 
could  claim  the  benefit  of  the  gift  or  compel  the  bishop  to  bestow  the  charity 
upon  any  person,  while  it  was  yet  clear  that  the  bishop  could  not  keep  it 
himself. 

In  Beeieman  v.  Boneor,  23  N.  Y.  298,  the  bequest  was  given  as  follows: 
"  After  the  expiration  of  ten  years  or  sooner,  if  my  executors  find  that  there 
will  be  sufficient  funds,  I  would  wish  a  puUio  dispensary,  as  in  New  York, 
on  a  similar  plan,  for  indigent  persons,  both  sick  and  lame."  This  was  held 
to  be  so  vague  and  uncertain,  that  no  court  or  trustee  could  properly  carry 
out  the  intention  of  the  testator. 

In  some  cases  where  a  beneficiary  is  mentioned  by  a  name^  and  one  is  found 
not  exactly  in  aU  points  similar  in  name,  but  so  alike  in  its  objects  that  there 
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ean  be  litUe  doabt  thst  it  was  i&tandedy  it  nmy  reoeiTe  thA  beDofit  of  ilia  r»* 
quest:  StlMe'^ Homer.  IndiffmU  Femalea^  62^.  T.  191;  ude SuUam r.  M, 
8  Pick.  232.  If  it  it  pliin  on  tbe  l»oe  of  tlie  will,  what  benefioiaiy  wtiin- 
tended,  parol  eyidenoe  is  then  iniimiiwiMft  to  point  oat  the  peiaoa  or  benefi- 
ejaiy,  bat  when  there  ii  « latent  ambigoi^,  and  it  la  doabtfol  whidh  ooaof 
two  the  teatator  intended,  extrinaio  evidenoe  may  then  identify  the  bnefi- 
oiary.  Thoa  in  ffoicard  t.  A  Merieem  Peace  Society^  49  Me.  288,  eridenod  wu 
held  adniaaibleto  ahow  that  by  a  beqnest  to  "The  Congregational  Sooiefyof 
Aaboxn,"  the  teatator  intended  "The  First  Congregational  SooistyiAAB- 
bam,**  and  that  by  a  beqoeet  to  "The  Congregational  Foreign  MiasioBaiy 
Society,'*  the  teatator  intended,  "The  Amerinan  Board  of  Conuniasumen for 
Foreign  Minona.''  SoinA-etoiforT.  JfeCafl;i6Conn.274,itwaaheldthata 
deriaee  may  be  deaignated by  desoription  aa  well  as  by  name^  and  aooh ade- 
aoription  ia  aa  available  as  in  the  case  of  a  oorpoiaiion  aa  of  a  natural  panoai 
Aooordingly  a  deviae  to  **  The  Miiwionary  Sodety  of  Foreign  Miannna  "  wm 

Boyr,  iZ&tfsie,  26  Oratt  099,  a  beqnest  to  "The  Baptist  Theological  SeminiiT 
ia  South  CardUna,'*  was  hell  upon  eridenoe  to  have  been  intended  aa  a  be> 
qneat  to  the  "  Southern  Baptist  Theological  Seminary." 

Statdtobt  PBonnoira.'^In  otderto  restrain  the  veiy  common  pnpenBt^ 
ol  men,  in  making  a  free  distribution  of  their  properly  to  charitable  objeeta^ 
to  the  n^lect  and  injury  of  their  fionilies,  statutes  have  been  pease  J  in  fin- 
oua  statea  with  the  object  of  reatricting  this  disposition  of  pwpert^.  By  the 
statute  of  Mortmain,  9  Ceo.  IL,  it  was  enacted  that  no  property  in  land,  or 
arising  out  of  land,  oould  pass  to  charitable  poxpoeea,  unleas  by  deed  in- 
dented, sealed  and  deliTered  in  the  preaence  of  two  or  more  credible  witneeMi^ 
twelve  calandar  montha  before  the  death  of  the  donor  or  grantor.  This  stal- 
«te^  in  terms,  has  been  adopted  in  aome  of  our  states.  In  Hew  York,  bj 
Laws  1848»  eh.  319,  benevolent^  charitable,  literary,  sdentifio,  missiooacy  or 
aabbath-achodl  aoeietiea  can  take  a  deviae  or  bequest^  the  dear  annual  inoonie 
of  which  ahall  not  exceed  ten  thousand  dollars;  but  to  be  valid,  the  viU 
nraat  be  executed  two  months*  before  testator^a  death.  In  Fsenuq^lvaais,  ia 
Older  to  make  a  valid  devise  to  oharitabia  U8e%  the  win  mnatbemadsa 
month  befof  the  testatar*a  deoeaaat  iVfae  t.  if aanpen;  28  Fii.  8k  2& 
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WoKMnv  AmnukUTT  Baoua,  OoyoLuaiviuiMii  ot.— A  decree  of  »  foreigil 
ooort  of  admiinlty,  candemning  m  libeled  Tenel  as  *'  enemy'i  property,** 
k  not  oonclmiive  in  aa  eotum  upon  aa  insoranoe  policy  betweea  the  in^ 
■ared  and  the  underwriter. 

Fdbcbabi  ukdbb  DmoBMB  BT  IzrsvBXD. — ^A  purdhaae  by  the  iniored  nndeir 
mch  condemnation,  after  an  abandonment  for  a  total  kes,  doea  not  de^ 
■troy  hia  right  to  complete  indemnification. 

AfPBAL  from  a  judgment  against  the  plaintiff  in  an  action  o( 
debt  upon  a  policy  of  insurance  on  a  yessel  eaptnzed  and  oon* 
demned  as  prize.    The  opinion  states  the  case. 

Wiri,  for  the  appellant,  dted  2  Marsh  on  Insurance,  608;  8 
Mass.  686  [Sobinson  t.  Jones ,  6  Am.  Dec.  114];  Eughea  t.  Oor^ 
neUuB,  2  Show.  282;  Garth.  82;  SHn.  69;  T.  Baym.  478;  1 
Emerigon,  458;  1  Marsh.  290;  Westcot  on  Insurance,  228,  224; 
1  Campb.  429;  Phil.  Ey.  249;  4  Granch,  186. 

WicUunn,  contra,  cited  2  Ld.  Baym.  724;  Marsh,  on  Insnr* 
ance,  844;  4  Granch,  489;  6  Id.  206. 

By  Court,  Boahb,  J.  This  was  an  action  brought  by  the  ap- 
pellant against  the  appellee,  in  the  hustings  court  of  the 
borough  of  Norfolk.  It  was  founded  upon  a  policy  of  insur- 
ance. That  policy  was  upon  a  yessel  called  the  Two  Brothers, 
bound  from  Norfolk  to  a  point  in  the  West  Indies,  and  war- 
ranted to  be  '*  American  property.''  The  vessel  was  captured 
and  carried  into  the  island  of  Jamaica,  libelled  in  the  court  of 
admiralty  there,  and  condemned  as  **  enemy^s  property.*'    At 
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the  trial,  the  plaintiff  offered  testimony  to  proTe  that  the  vessel 
was  in  fact  American  properly,  which  testimony  was  objected 
to,  on  the  ground  that  the  decree  of  the  court  of  admiral^  was 
condusiye  evidence  in  this  case  of  the  fact  of  her  being  enemy's 
property,  but  the  court  overruled  the  objection,  and  permitied 
the  evidence  to  go  to  the  jury;  whereupon  the  defendant  ex- 
cepted. The  counsel  for  the  defendant  also  moTcd  the  coort 
to  instruct  the  jury  that  the  vessel  having  been  sold  under  the 
decree  aforesaid,  and  the  captain  having  purchased  her  back 
for  the  benefit  of  the  plaintiff,  to  whom  she  was  delivered  hj 
him,  he  was  not  entitled  to  recover  as  for  a  total  loss,  but  onlj 
in  proportion  to  the  sum  expended;  but  the  court  refused  so  to 
instruct  the  jury,  whereupon  the  defendant  also  excepted.  A 
▼erdict  was  found  for  the  plaintiff,  and  the  defendant  appealed 
to  the  former  district  court  of  Suffolk,  where  the  judgment  was 
reyersed,  and  a  new  trial  directed;  that  court  being  of  opinion 
that  the  sentence  of  the  admiralty  court  was  conclusive  evi- 
dence to  prove  that  the  vessel  belonged  to  the  enemies  of  Qreat 
Britain.  The  parties  agreed  in  the  last  mentioned  court  to  re- 
lease all  other  errors  than  those  relied  on  in  the  bill  of  excep- 
tions, and  the  plaintiff  appealed  from  the  judgment  of  reversal 
aforesaid  to  this  court. 

With  respect  to  the  point  made  by  the  second  bill  of  excep- 
tions, we  are  of  opinion  that  when  the  vessel  was  captured  the 
case  was  consummated,  by  the  offer  to  abandon,  so  as  to  entitle 
the  party  to  go  for  a  total  loss;  and  that  the  case  was  not  altered 
by  the  circumstance  that  the  vessel  was  afterwards  bought  in 
by  a  friend  or  agent  of  the  assured.  The  point  made  in  the 
first  bill  of  exceptions  requires  more  consideration,  and  is 
deemed  by  the  court  to  be  extremely  important.  It  is  a  prin- 
ciple of  general  jurisprudence,  formerly  held  sacred  even  hj 
Great  Britain  herself,  that  questions  of  prize  between  sulqecti 
or  citizens  of  different  nations  are  to  be  governed  entirely  bj 
the  law  of  nations,  in  exclusion  of  the  local  or  municipal  laws 
of  any  country:  8  Bl.  Oom.  69.  It  is  another  principle  that  the 
courts  of  admiralty  of  each  country  acted  within  their  respect- 
ive spheres  for  the  great  family  of  nations,  in  eaizying  into 
effect  this  just  and  general  law.  In  this  state  of  things  each 
court  was  entitled  to  the  confidence  of  the  others,  and  no  laws 
were  acted  upon  or  administered  l^  any  but  such  as  were  8ob> 
mitted  to,  and  acknowledged  by  alL 

In  this  state  of  things,  also,  comity,  reciprocity,  and  geneial 
convenience  sanctioned  it  as  a  general  principle,  that  the  de- 


April,  }820.]         Boubes  v.  Qranbebbt.  .  691 

€1668  of  each  court  should  bo  respected  bj  the  othezs.  That 
principle,  however^  as  originally  dedazed,  and  as  even  now 
understood  by  some  of  the  nations  of  Europe,  only  extended  to 
the  decree  itself,  and  not  to  all  the  facts  and  questions,  whenso- 
ever arising,  on  which  that  decree  may  have  been  founded.  The 
decree  proceeded  entirely  in  rem;  and  it  was  founded  in  gen- 
eral conyenience,  that  the  title  of  the  purchaser  under  it  should 
not  be  questioned.  A  contrary  doctrine  would  tend  to  diminish 
the  actual  price  for  which  the  property  might  be  sold,  and  thus 
in  the  eyent  of  a  restitution,  or  otherwise,  throw  an  actual  loss 
upon  the  owner  of  the  property  himself.  It  is  believed  that  no 
nation  has  refused  to  accede  to  this  doctrine,  to  the  extent  which 
is  now  stated,  on  the  account  of  convenience  and  utility  afore- 
said. How  far  the  principle,  as  thus  limited  and  understood, 
may  be  shaken  by  a  system  of  profligacy  in  the  courts  of  any 
country,  discarding  every  rule  but  that  of  their  own  will,  or 
that  of  their  particular  sovereign,  and  violating  the  clearest 
principle  of  justice,  may  deserve  consideration  in  future.  In 
the  case  now  before  us,  that  inquiiy  need  not  be  made.  This 
convenience,  however,  is  not  involved  in  a  collateral  contro- 
versy, which  exhibits  the  same  question,  between  two  individu- 
als in  another  countiy,  touching  the  construction  of  their  con- 
tract, nor  is  this  comity  at  all  involved  in  such  a  case.  It  is 
sufficient  for  the  most  punctilious  sovereign  that  its  decrees 
have  had  their  effect,  and  that  titles  derived  under  them  are 
not  attempted  to  be  disturbed.  Another  nation  may,  even  upon 
the  same  contract,  draw  a  different  condnsion,  by  means  of  its 
eourts,  between  two  of  its  citizens,  without  offending  the  dig- 
nity of  the  power  which  renders  the  decree.  This  is  most  em- 
phatically the  case  when  the  admiralty  court  rendering  the 
decree  has  discarded  the  law  of  nations  from  its  code,  and  only 
goes  by  the  ex  parte  laws  or  orders  of  its  particular  sovereign. 
The  case  is  further  extremely  aggravated  when  these  laws  or 
orders  have  no  other  object  than  the  aggrandizement  of  the 
power  which  promulgates  them,  and  when  its  courts  lend  their 
aid  to  further  the  object  aforesaid.  In  that  case  they  cease  to 
be  judicial  tribunals;  or  at  least,  they  cease  to  administer  the 
law  of  nations.  In  that  case,  the  court  become,  in  fact,  a  bel- 
ligerent instrument,  and  its  judgments  act  only  upon  the  local 
laws  or  orders  of  its  sovereign;  and  all  the  cases  concur  in  show- 
ing that  a  judgment  rend^ced  in  another  country,  in  a  civil 
action,  is  not  absolutely  conclusive  in  this.  Such  is  the  char- 
acter of  the  British  viocnadmiralty  courts,  and  of  their  dedaions 
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in  modem  times.  These  facts  are  not  particularly  f oond  in  tbis 
record,  but  thej  are  known  to  the  court  judicially,  as  a  matter 
of  general  history. 

They  haye  been  often  admitted  by  the  courts,  as  weU  as  ofhsr 
departments,  of  our  country,  and  are  not  denied  by  even  the 
British  jurists  themselves.  We  are  to  proceed  then  upon  the 
assumption  of  these  facts.  We  are  to  suppose  that  the  con- 
demnation in  question  may  have  been  founded  upon  the  arbi- 
trary orders  of  the  English  king  in  council,  and  upon  the  ideas 
of  the  right  of  blockade,  which  are  acted  upon  by  that  nation. 
We  are  to  suppose  that  the  ground  of  the  decree  may  have  been 
manifestty  unjust  and  illegal.  If,  in  the  case  of  Mayne  v. 
Walter,  4  Bac.  Ab.  670;  Parke  on  Ins.  868,  it  was  held,  even  in 
England,  that  where  the  ground  of  decision  appeared  to  be  afor- 
eign  ordinance,  manifestly  unjust,  and  contnoy  to  the  laws  of 
nations,  the  insurer  should  not  be  discharged;  we  ought,  in 
this  case,  to  retort  her  doctrine  upon  her.  We  can  admit  no 
difference  between  a  fact  brought  into  a  case  by  a  particular 
finding  and  one  which  is  undubitably  known  to  the  court  as  a 
matter  of  general  history.  This  yiew  of  the  subject  precludes 
the  necessity  of  deciding  how  far,  under  the  former  state  of 
things,  the  decree  would  haye  been  conclusive  in  the  case  befue 
us.  It  could  not  have  been  so  conclusive  without  yiolating  the 
great  principle  often  sanctioned  by  this  court,  that  no  man  is 
bound  by  a  decree  or  judgment,  as  to  which  he  had  not  the  lib- 
erty to  cross-examine.  Hie  insured  are  only  parties  to  the  de- 
cree of  the  court  of  admiralty,  as  it  were,  by  a  fiction,  and  for 
the  single  purpose  of  effectuating  and  protecting  the  sale  of  the 
property.  That  fiction  need  not  extend  beyond  the  truth  of  the 
case,  and  beyond  those  purposes  of  utility,  which  it  was  in- 
tended to  answer.  We  ought  not  to  adopt  lightly  and  ior 
plidtly  the  late  decisions  of  the  British  courts  upon  this  subject, 
which  seem  to  have  grown  up  with  the  new  state  of  things,  he- 
fore  adyerted  to.  We  ought  to  recollect  that  Britain  is  an  insur- 
ing, while  we  are  an  insured  nation.  We  ought  not  to  adopt  the 
British  decisions  of  the  present  day,  but  rather  to  mount  up  to 
the  days  of  Hughes  y.  Camelitts,  2  Show.  232.  At  that  time  the 
validity  of  the  sale  under  the  decree  was  only  in  question,  and 
all  the  general  expressions  in  the  judgment  of  the  court  should 
be  understood  as  restricted  by  it  If  the  question  now  before 
the  court  be  a  question  of  the  common  law,  it  ought  to  adopt 
itself  to  the  yaiying  circumstances  of  things  by  which  it  is  af- 
fected.   A  change,  as  to  it,  may  well  haye  been  produced  hf 
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the  nefariouB  oondaet  of  some  nations  in  modem  times.  If  it 
be  a  qnestion  of  common  law,  we  ought  rather  to  refer  to  that 
code  as  it  was  understood  upon  this  subject  at  the  epoch  of  our 
BejMiration  from  Britain.  We  ought  rather  to  adopt  that  oon* 
stmction,  which  conforms  to  the  golden  principle,  that  no  man 
ought  to  be  bound  bj  a  decision  to  which  he  was  not  substan- 
tiallj  a  party.  We  ought  rather  to  go  to  the  principle  which 
preyails  in  relation  to  the  municipal  judgments  of  foreign 
courts.  We  ought  to  consider  this  decree,  as,  in  fact,  such  a 
judgment.  It  is  founded  only  on  the  ex  parte  and  particular 
regulations  of  the  British  nation.  If,  on  the  contrary,  this  be 
a  question  under  the  law  of  nations,  the  British  courts  are  not 
czdusiTe  arbiters  of  it.  On  a  question  of  national  law  we  refer 
to  other  and  more  impartial  authorities.  We  consult  the 
learned  on  that  subject,  and  resort  to  the  concurring  testimony 
of  general  jurists.  We  act  upon  the  unerring  maxim,  *'  paUua 
est  peierefonies.** 

It  is  not  new  for  this  court  to  differ  from  the  courts  of  Eng* 
land  on  questions  of  general  law.  It  was  done  in  the  case  of 
Beed  and  Beed,  in  favor  of  the  great  natural  right  of  expatria- 
tion. In  that  case  we  scouted  the  slayish  doctrines  to  be  found 
in  the  case  of  Calrin.  If,  therefore,  Britain  had  decided  this 
question  one  way,  France  and  other  nations  have  decided  it 
another;  and  we  are  to  choose  between  them.  In  malring  this 
decision  we  are  to  go  by  great  principles,  and  not  by  the  con- 
flicting and  unsatisfactory  decisions  of  British  judges.  It  is 
a  clear  principle,  peculiarly  fitting  the  present  times,  that  the 
unjust  decisions  of  foreign  courts  is  one  of  the  risks  insured 
against;  but  this  right  would  be  cut  up  by  the  roots,  if  we  are 
not  permitted  (in  this  case  between  the  parties  to  the  policy)  to 
show  the  decision  to  be  unjust.  That  right  is  without  a  remedy, 
unless  the  decision  is  open  to  investigation  in  this  particular. 
Nor  ought  it  to  be  forgotten  that  by  holding  the  sentence  to  be 
conclusiye,  which  sentence  was  not  founded  upon  a  jury  trial, 
we  deprive  our  citizens  of  a  resort  to  that  tribunal  which  is  con- 
secrated by  our  bill  of  rights.  We  also  deprive  them  of  the 
inestimable  privilege  of  resorting  to  vwa  voce  testimony. 

These  are  the  general  grounds  in  which  our  opinion  in  this 
case  is  founded.  They  might  be  stated  more  at  large;  but  it  is 
deemed  to  be  unnecessary.  We  have  not  quoted  many  decis- 
ions on  this  subject,  but  few  of  the  cases  have  escaped  us.  The 
modem  decisions  in  England  are,  for  the  reasons  aforesaid, 
carded  from  our  view.    As  for  those  in  our  country,  they  &' 
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both  ways;  and  some  of  them  haTe  regaided  the  EngTiah 
more  than  great  principles.  We  are  to  judge  for  ourselTes  in 
this  chaoB  of  judgments^  and  we  snfamit  the  reenlt  of  our  best 
deliberation.  That  reaolt,  while  it  does  not  infringe  upon  ntil- 
itj,  comity  or  oonTenience  in  the  smallest  degree,  is  essential  to 
justice  between  the  parties.  We  only  contend  that  a  party 
shall  haye  an  opportunity  to  proTe  the  truth  of  those  facts  on 
which  his  claim  to  compensation  is  founded;  and  that  he  may 
have  the  benefit  of  his  witnesses  here,  whom  he  could  neither 
summon,  nor  cany  into  a  foreign  cotmtry.  This  Tiew  of  the 
case  precludes  the  necessity  of  considering  how  far  the  inser- 
tion of  the  words  *'  or  otherwise  "  in  this  decree  would,  in  the 
CTent  of  a  different  decision,  have  deprived  the  same  of  its  con- 
cludye  effect.  Our  opinion  consequently  is,  that  the  court  of 
hustings  did  not  err  on  either  of  the  points  stated  in  the  Inll  of 
exceptions;  and  that  the  judgment  of  the  district  court  refeis- 
ing  its  judgment  is  erroneous.  That  judgment  is,  of  course,  to 
be  reyersed,  and  that  of  the  court  of  hustings  affirmed. 

This  was  the  opinion  of  all  the  judges,  except  Baoon,  J., 
who  dissented  from  so  much  thereof  as  dedded  the  decree  in 
question  not  to  be  condusiTe. 
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to  this  in  prinoiple  will  be  foond,  whidi,  howvfer,  is  not  the  gaaand  nk. 
In  WaUom  r.  Setkmte,  4  Id.  W,  mod  Brawn  r.  CTfite /ml  Cx,  4  U.  SM^  il 
was  held  thst  the  ssntnoe  <^  «fioceign  oonrt  of  adminllj  of 
dieliiMi  is  oonoliistve  as  to  the  ohsnoter  of  tho  ywymiy 


Trent  v.  Tbsnt. 

tGuJlBl,  1T4.] 

Ubis  gkamixd  uKur  Wholb  Bbiati.— A  ohaigs  will  be 

the  wbols  estate  for  thopaymont  of  the  debts  by  tlMWwda  "Idliesllbi 
payment  <^  all  my  Just  debtsb"  end  is  not  released  ^7  the  aabssqaal 
selection  of  a  part  of  the  estate  to  be  sold  for  that  puposa. 

ImL— 'Where  a  testator  expressly  ohaiges  the  payment  of  certain  ipsoStd 
debts  upon  the  whole  of  his  pwpefl^,  and  sets  apart  a  fond  lor  ths  sstii- 
faotion  of  his  general  orediton^  the  latter  majraqoire  the  spseifisddsbti 
to  be  disohargsd  oat  of  the  general  estate^  soastoobfeainpayaMBtthnn- 
selves  oat  of  the  partioalar  fand. 

■rati  obaboid  wxih  AmnTirr.^An  annuity  la  ehaiged  vpm  the  whalt 
estate  not  spedfiosUy  devised  or  beqoeathed. 

Hbb's  Bight  to  BiALrr.— ^Ilie  heir  ui  entitled  to  the  rsal  eateto^  ths^fk 
charged  with  debt%  nntfl  gail^  of  mismaaagSBMnt  or  tnisappliiMrtfir  W 
profits. 
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Apepal  from  a  decree  of  the  oourt  of  bhanoexy  xefusing  to 
dissolve  an  injunction  granted  in  a  suit  in  equity  brought  by 
the  executrix  of  the  last  will  of  Edward  W.  Trent  against 
Joseph  W.  Trenty  a  brother,  and  Mrs.  Leiper,  a  sister  of  the 
deceased.  The  testator  had  no  children.  The  will  contained 
the  clause:  "  I  direct  the  payment  of  all  my  just  debts,  and 
wish  the  whole  of  my  Bichmond  property  sold  for  that  purpose, 
and  my  land  in  Dinwiddie,  together  with  as  many  of  the  lots  in 
the  town  of  Manchester,  not  including  in  the  number  these 
devised  to  my  wife,  as  will  be  sufficient.  I  wish  my  executrix 
and  her  friends  hereafter  named  will  sign  such  conveyance  of 
all  my  estate  as  the  several  banks  may  require  to  secure  them, 
not  doubting  but  that  they  will  give  such  indulgence  as  to  effect 
a  sale  without  sacrificing  the  property."  He  then  devised  to 
his  wife,  the  executrix,  his  land  on  the  Manchester  side  of  the 
bridge,  together  with  his  household  and  kitchen  furniture,  his 
negroes,  and  fifteen  hundred  dollars  a  year,  the  money  for  life, 
the  residue  as  her  absolute  property,  she  to  have  at  all  times 
the  use  of  the  bridge,  in  selling  rock  and  passing  toll  free;  and 
then  gave  certain  other  directions  as  to  different  relatives. 

The  bill  filed  stated  that  the  defendants  were  in  possession 
of  the  bridge,  taking  the  toll,  and  thereby  injuring  the  estate 
and  plaintiff  also;  that  defendants  were  not  entitled  to  the  use 
of  the  bridge,  that  they  had  fitiled  in  an  action  of  unlawful  de- 
tainer to  obtain  the  bridge,  and  had  surreptitiously  taken  pos- 
session thereof;  that  the  bridge  was  the  most  productive  part 
of  the  estate,  and  that  the  whole  personal  property  had  been 
sold;  and  after  alleging  that  she  had  power  to  pledge  all  the 
testator's  property  for  the  payment  of  his  bank  debts,  the  bill 
prayed  an  injunction  to  prohibit  the  defendant  from  receiving 
the  toU,  and  to  compel  them  to  put  plaintiff  in  possesion.  The 
injunction  was  granted  and  a  motion  to  dissolve  the  same 
denied. 

Stanard  and  Wickham,  for  the  appellant 

8.  Tonfior,  W.  Bay,  and  Leigh,  contra.  Thelegateeof  an  annuiiy 
may  go  into  evidence  aUunde  to  show  that  the  testator  designed 
to  charge  the  payment  of  it  on  the  real  property:  Kennon  v. 
MbBcberl8, 1  Wash.  96  [1  Am.  Dec.  428].  The  will  charges  the 
annuity  on  the  whole  estate:  4  Yin.  tit.  Charge,  D.  pi.  16. 
The  general  direction  that  debts  shall  be  paid,  charges  the 
whole  estate  with  all  the  testator^s  debts:  1  Bro.  P.  0.  511;  ] 
Yes.  271;  8  Yes.  jun.  551,  788. 
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of  the  bridge  in  question  was,  in  this  ease,  inegnUr  and  pr»- 
mataze.  Circumstances  had  not  yet  been  disclosed  to  the  oonrt 
8u£Soient  to  justify  a  change  of  that  possession.  It  had  not 
yet  been  shown  that  the  appellants  were  misapplying  the  profiti 
of  the  bridge;  or  that  they  had  been  required  or  had  refused 
to  give  security  for  the  due  application  thereof.  The  main 
ground  of  the  present  proceeding  was  on  account  of  the  appellee 
herself.  Without  either  charging  or  proving  that  she  had  any 
claim  of  greater  dignity  than  that  of  a  mere  legatee,  she  gets  in 
the  Tan  of  the  creditors  and  claims  to  possess,  and  occupy  for 
her  own  use,  property  which  may  eventually  be  exhausted  by 
them.  So  far  as  respects  her  own  rights,  she  asks  a  decree  from 
the  court,  which  is  not  justified  by  the  premises  she  has  estab- 
lished, and  which  may  never  be  proper,  on  account  of  tbe 
superior  and  conflicting  rights  of  the  creditors.  We  are,  there- 
fore of  opinion  the  decree  is  erroneous  and  ought  to  be  reveraed, 
so  far  as  it  conflicts  with  the  foregoiog  principles;  that  the  in- 
junction should  be  dissolved;  the  possession  of  the  bridge 
restored  to  the  appellants,  and  the  cause  remanded,  to  be  far- 
ther proceeded  in  pursuant  to  the  principles  stated  in  this 
decree. 


Ai  to  the  nfloeHity  of  oanying  the  teetator^e  intentioii  into  cAk^OiUI 
J.,  in  CZaribe  Y.  ^ifd^  1  Leigh,  491,  says:  "TheoMOof  2Vm<  y.  IVod;  itA 
Strang  anthority  on  this  point  also;  for  in  that  case  the  l^gac^  or  annuity  to 
Mn.  Trent  was  not  expresaly  ohazged  on  the  real  estate^  yet  tfakooazt  held 
it  to  be  oharged  thereon  by  the  intention  of  the  testator  in^lied  from  tbe 
known  inanffioienfly  of  the  pijiffiffiwl  eaftate.** 


OASES 


SUPREME  COURT 


ov 


NOBTH   OABOLINA. 


Tatlor  V.  Lanibr. 

r8]Ci»nnr,98.] 

rHWiiiii  Obabos  nr  I>xsd.— Where  in  a  deed  of  the  gnmtor'i  pUntstion 
and  ikvee  to  a  fOD,  there  »a  claoee  "that  the  boq  is  to  provide  foi; 
maintain/*  etc,  the  grantor^s  daughter  dnzing  her  life,  enoh  support  and 
wiaintenanoe  is  not  a  ohazge  npon  the  property  conTeyed,  hnt  a  personal 
charge  on  the  son,  there  being  no  direction  that  the  maintenance  is  to  be 
rsised  out  of  the  rents  and  profits. 

liKiACfT  AS  SATisvAonov  ov  PoBnoH.— The  mle  of  considering  a  legacy  as 
satisfactionof  a  portion  arises  from  a  presnmption  that  it  was  so  intended 
by  the  testator,  and  may  be  repelled  or  confixmed.  Accordingly,  where 
a  fother  bequeaths  certain  articles  to  a  daughter,  whose  support  and 
maintenance  have  been  made  a  charge  upon  the  son,  and  expressly  wills 
that  the  daughter  is  to  have  her  maintenance  from  the  son,  such  be- 
quest is  to  be  considered  as  an  added  bounty  of  the  testator. 

Oasb  stated  for  the  opinion  of  the  court  containing  the  fol« 
lowing  facts:  On  the  second  NoTember,  1790,  Thomas  Lanier 
ezecated  a  deed  in  fa^or  of  his  son,  William  Lanier,  in  consid- 
«ration  of  Ioto  and  afEection,  by  which  was  conveyed  to  the  son 
all  the  grantor's  plantation  and  eleven  negroes,  reserving  a  life 
estate  in  the  wuole  to  the  father,  and  also  excepting  a  certain 
portion  for  the  use  of  the  grantor's  wife  daring  life,  which  was 
by  the  deed  then  given  to  his  son  William  and  his  heirs.  The 
deed  then  concluded  with  a  clause  concerning  the  support  of  a 
daughter.  Mazy  Lanier,  party  to  this  action,  upon  which  the 
questions  in  the  case  arose.  This  clause  is  recited  in  the  opin- 
ion. Thomas  Lanier  delivered  the  slaves  and  part  of  the  land 
to  William  soon  after  the  execution  of  the  deed,  and  several 
years  before  the  grantor's  death.  By  his  last  will,  Thomas 
Lanier  gaye  certain  articles  to  Maiy  for  her  life,  the  same  to  be 
sold  by  his  executors  after  her  decease,  and  the  proceeds  to  be 
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distributed  among  the  sumTing  children  of  the  testator,  ex- 
cept William,  and  then  concluded:  "  And  my  dangfater  Maiy 
is  to  have  her  maintenance  from  my  son  William,  according  to 
contract  made  in  my  deed  heretofore  to  him."  The  complain- 
ant and  six  of  the  defendants  were  purchasers  of  the  estate 
from  William,  with  notice,  and  the  questions  raised  were: 
1.  Whether  the  support  of  Mary  was  a  charge  upon  the  realty, 
or  only  a  personal  charge  upon  William;  and,  2.  Whether  the 
property  bequeathed  to  Mary  should  be  taken  into  account  for 
her  support  in  aid  of  the  property  mentioned  in  the  deed  to 
Waiiam. 

By  Court,  Tatlob,  0.  J.    The  deed  executed  by  Thomss 
Lanier  to  his  son  William,  purports  to  be  made  in  consideration 
of  natural  love  and  affection,  and  for  his  advancement  in  life; 
and  after  describing  the  property,  and  reserving  a  life  estate  to 
himself  in  the  land  and  negroes,  and  a  life  estate  to  his  wife  in 
part  of  the  land,  these  words  follow:   "  But  to  remain  and  be 
agreeable  to  the  true  intent  and  meaning  herein  set  forth;  and 
it  is  further  concluded  and  agreed  upon  between  the  said 
Thomas  and  his  son  William,  and  is  to  be  considered  as  a  pxin- 
cipal  part  of  this  contract,  that  the  said  William  provide  for, 
maintain,  keep,  succour  and  nourish  my  daughter  Mary  during 
her  natural  life,  so  that  she  do  not  suffer  or  lack  for  the  neces- 
saries of  life,  in  any  manner  whatsoever."    The  words  first 
quoted  are  evidently  referable  to  the  life  estates  reserved  to  the 
grantor  and  his  wife,  and  the  question  is,  whether  the  other 
words  making  a  provision  for  the  daughter  Mary  operate  as  a 
specific  lien  upon  the  property,  so  as  to  make  it  chargeable  in 
the  hands  of  bona  Jide  purchasers,  but  with  notice.    And  I  am 
of  opinion  that  this  is  only  a  personal  charge  upon  the  son;  for 
besides  that  there  are  no  words  which  can  be  fairly  constmed  as 
amounting  to  a  lien,  it  is  improbable  that  the  coTenantor  should 
have  designed  so  small  a  sum  in  proportion  as  was  necessary  to 
the  maintenance  of  his  daughter,  to  become  a  lien  upon  the 
whole  of  this  property  in  the  hands  of  a  purchaser.    The  sup- 
position seems  to  be  inconsistent  with  what  he  professed  to  be 
the  consideration,  viz.,  the  adTancement  of  the  son,  and  with 
the  absolute  control  of  the  property  which  is  giren  to  the  son 
by  the  deed.    There  is  no  direction  that  the  maintenance  shall 
be  raised  out  of  the  rents  and  profits  of  the  properijy,  nor  any 
expression  which  takes  the  case  out  of  the  principles  of  an  or- 
dinary trust,  binding  only  on  the  conscience  of  the  soil 

I  have  looked  into  the  cases  of  ooTenants  which  have  bees 
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oontended  in  this  oonrt  to  ran  iriih  the  land,  and  find  many 
maoh  Btionger  than  this,  -where  the  covenant  vraa  held  to  be 
merely  personal.  A  covenant  before  marriage  to  settle  certain 
lands  upon  the  wife,  amounts  to  a  specific  lien  upon  the  lands 
in  the  possession  of  the  deyisees;  but  a  general  covenant  to  set- 
tle lands  upon  the  wife,  of  a  certain  annual  value,  gives  no 
remedy  to  the  wife,  but  as  a  specialty  creditor:  1  P.  Wms.  429. 
If  A.  covenants  to  pay  an  annuity  to  J.  S.,  he  shall  not  deduct 
for  taxes,  for  the  chaxge  is  only  on  the  person  of  the  covenantor: 
2  Salic  616.  This  case  cannot  be  distinguished  from  the  grant 
of  an  annuity,  which  may  be  chargeable  upon  lands,  if  such  a 
provision  is  made  in  the  deed,  but  is  in  all  other  cases  only  a 
personal  charge.  If  A.  devise  land  to  B.,  on  condition  to  pay 
O.  a  sum  of  money,  and  there  be  no  clause  of  entiy,  this  is  no 
chaxge  on  the  estate  to  give  the  legatee  of  the  money  a  lien  on 
the  land;  but  the  heir  at  law  may  enter  and  take  advantage  of 
the  condition,  but  in  equity  he  is  considered  only  as  a  trustee 
for  the  legatee:  1  Yes.  423.  With  respect  to  the  other  question 
in  this  case,  I  take  it  to  be  very  clear,  on  the  ground  of  inten- 
tion, that  the  bequests  made  to  the  daughter  Mary  are  in  addi- 
tion to  the  maintenance  provided  fbr  in  the  deed;  because  the 
testator  takes  notice  that  she  is  to  have  maintenance  from  his 
son,  according  to  their  contract;  and  this  he  does  immediately 
after  disposing  of  Maiys  legacy  after  her  death.  This  com- 
pletely negatives  every  presumption  of  his  having  forgotten 
the  provision  for  maintenance;  and  is  nearly  as  strong  as  if  he 
had  expressly  declared  that  the  bequest  should  be  additional  to 
it.  It  also  afEbrds  an  answer  to  all  the  cases  on  the  subject  of 
double  portions;  for  on  the  supposition  that  they  were  applica- 
ble to  this  case,  yet  it  is  admitted  by  them  that  the  rule  of  con* 
sidering  a  legaay  as  satisfaction  of  a  portion  arises  from  a  pr^ 
sumption  that  it  was  so  intended  by  the  testator,  and  that, 
like  all  other  presumptions,  may  be  repelled  or  confirmed. 

The  rule  as  laid  down  in  one  of  the  latest  cases  is,  that  it 
portions  are  provided  by  any  means  whatsoever,  and  the  parent 
gives  a  provision  by  will  for  a  portion,  it  is  a  satisfaction  prima 
facie,  unless  there  be  circumstances  to  show  it  was  not  so  in- 
tended: 8  Yes.  616.  Here,  I  think,  the  strongest  circumstance 
appears  upon  the  face  of  the  will,  and,  consequently,  that  noth- 
ing ought  to  be  deducted  from  the  burden  placed  upon  William 
of  maintaining  his  sister  Mazy,  by  reason  of  the  bequest,  which 
ought  to  be  considered  as  an  added  bounty  of  the  testator, 
designed  to  place  within  her  reach  certain  moderate  enjoyments 
beyond  the  limits  of  a  bare  maintenaaoe. 
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Erwin  v.  Maxwell. 

Wjoolaxtt  ov  Quauxt  not  Implisd.^I]i a mIa of  ebattelfl ilien is aoiw 
implied  wanrnnty  except  m  to  title,  the  wananty  moflt  be  ezptened,  and 
will  not  be  implied  by  a  meie  affinnatioii  of  the  quality,  kind  or  Talne  of 
the  article  told  where  the  sabject  is  of  dubious  quality  on  wbicdi  oomsica 
judgment  might  be  deceived. 

AjiXBMATioir  wHxir  Wabkantt. — ^To  make  an  sfflrmition  at  the  time  of  mle 
a  warranty,  it  must  appear  by  evidence  to  have  been  so  Jntsnded,  sad 
not  to  have  been  a  mere  matter  of  judgment  and  opinion. 

BapBXBKHTATiON  AFCBB  Sali.— Where  after  a  oontrMtfor  the  ssle  of  a  boos 
was  made,  and  as  the  pnrchsse-money  was  about  to  be  paid,  the  selln; 
in  reply  to  a  question  asked  by  the  porohaser,  said  that  the  horse  was 
sound,  the  affirmation  was  held  not  to  be  a  wananiy  of  quality,  hafiag 
been  made  after  the  contract  had  been  entered  into  and  not  having  bMU 
intended  as  such. 

Absuiefsit  on  a  warranty  in  the  sale  of  a  horse.  It  appeared 
that  after  the  agreement  relatire  to  the  sale  had  taken  place,  the 
plaintiff  and  defendant  together  went  into  a  room  to  pay  and 
receive  the  pnrchaae-money,  and  that  the  plaintiff  then  asked 
the  defendant  if  the  horse  was  sound,  to  which  the  latter  replied 
he  was.  The  declaration  alleged  that  the  horse  was  lame,  stiff, 
and  defectiTe  in  all  hia  limhs,  and  was  of  little  use  to  the 
plaintiff. 

The  presiding  judge  nonsuited  the  plaintiff,  and  a  motioa 
for  a  new  trial  being  granted,  the  cause  was  argued  befote  tUi 
court. 

By  Court,  Tatlob,  O.  J.  A  few  plain  principles  hare  been 
established  by  many  decidons,  on  the  subject  of  wamnfy, 
the  application  of  which  to  this  case  will  free  it  from  difficulty. 
As  a  warranly  renders  the  i>arty  subject  to  all  losses  arising 
from  a  failure  of  it,  however  innocent  he  may  be,  much  cantton 
has  been  exercised  in  courts  of  law  in  creating  an  obligation  of 
such  extent.  Hence  the  rule  that  in  the  sale  of  chattels  theie 
is  not  any  implied  warranty,  except  as  to  the  title;  that  to  con- 
stitute a  warranty,  it  must  be  expressed,  and  will  not  be  im- 
plied by  a  mere  a^mation  of  the  qualify  or  kind  of  the  article 
sold,  nor  by  a  mere  affirmation  of  the  value,  nor  where  the 
subject  is  of  dubious  quality,  on  which  common  judgment  might 
be  deceived.  Therefore,  when  an  auctioneer,  on  the  sde  <^ 
pictures,  set  in  the  printed  catalogue,  opposite  to  each,  the 
name  of  a  painter,  it  was  determined  not  to  amount  to  a  wa^ 
ranty  of  the  picture's  being  the  work  of  such  artist:  2  Esp.  579L 
In  every  case,  upon  the  sale  of  a  chattel  where  there  is  ndther 
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a  warraniy  nor  deceit,  the  buyer  puxohases  at  his  peril.    In  the 
ease  of  Chanddor  y.  Lopua,  Oro.  Jac.  2»  it  was  determined  that, 
for  selling  a  jewel  -which  was  affirmed  to  be  a  "  bezoar  stone," 
when  it  was  not,  no  action  lay  nnless  the  defendant  knew  it  was 
not,  or  had  warranted  it  to  be  one.    And  in  Parkinson  t.  Zee,  2 
East,  314,  it  was  decided  that  a  fair  merchantable  price  did  not 
raise  an  implied  warranty;  that  if  there  be  no  warranty,  and  the 
seller  sell  the  thing  such  as  he  belieyes  it  to  be,  without  fraud, 
he  will  not  be  liable  for  a  latent  defect.    Lord  Coke  says, 
**  that  by  the  civil  law,  eyery  man  is  bound  to  warrant  the  thing 
that  he  selleth,  albeit  there  be  no  express  warranty;  but  the 
common  law  bindeth  him  not,  unless  there  be  a  warranty  in  deed 
or  in  law."    And  Fitzherbert,  in  the  Nat.  Brey.  94  c,  says, 
"  that  if  a  man  sell  wine  that  is  corrupted,  or  a  horse  that  ia 
diseased,  and  there  be  no  warranty,  it  is  at  the  buyer's  peril, 
and  his  eyes  and  his  taste  ought  to  be  the  judges  in  that  case." 
It  appears  from  aU  the  authorities  that  without  warranty  by 
the  seller,  or  fraud  on  his  part,  the  buyer  must  stand  to  all 
losses  arising  from  latent  defects;  and  a  contrary  rule  is  no- 
where to  be  found.    The  principle  on  which  the  common  law 
proceeds,  being  that  the  purchaser  ought  to  apply  his  attention 
to  those  particulars  which  may  be  supposed  to  be  within  the 
Bsach  of  his  observation  and  judgment,  and  the  vendor  to  com* 
municate  those  particulars  and  defects  which  cannot  be  sup- 
posed to  be  immediately  within  the  reach  of  such  attention. 
The  purchaser  may  always  provide  against  his  own  want  of 
vigilance  or  skill  by  requiring  the  vendor  to  warrant.    Sayings 
when  the  money  was  paid,  that  the  horse  was  sound,  did  not 
amount  to  a  warranty;  it  must  appear  by  the  evidence  to  be  so 
intended,  and  not  to  have  been  a  mere  matter  of  judgment  and 
opinion:  3  T.  B.  67;  Carth.  90;  Salk.  210. 

Here  the  plaintiff  seemed  content  with  the  assertion  of  the 
defendant  as  to  the  soundness  of  the  horse,  though  he  had  been 
previously  advised  to  take  a  warranty.  If,  then,  the  defendant 
asserted  only  what  he  believed,  and  the  contrary  does  not 
appear,  and  the  plaintiff  chose  to  run  the  risk  of  being  able 
to  prove  that  the  defendant  knew  of  the  unsoundness,  when  he 
might  have  procured  an  indemnity,  with  or  without  that  knowl- 
edge, there  is  neither  hardship  nor  injustice  in  throwing  the 
loss  on  him.  The  nonsuit  must,  therefore,  stand,  and  the  rule 
for  a  new  trial  be  discharged. 


The  doctrine  reliting  to  wamnty  in  ealet  of  ohetteli  le  dieeoMed  in  a 
note  to  Emermm  v.  Brigham,  6  Am.  Deo.  113. 
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Bell  v.  Beeman. 

[Slf«nR.m.] 

PDBaBASB  ov  IfoMEOAaiD  Gbixtbl.— One  who  b<maJU^taid  tor  m  viluliU 
oomidemtioai  jmxohmm  of  the  mortgagee  »  dftTe  held  m  ■eouityior 
money  edvuioedy  end  without  notioe  of  the  oompbnuBil'a  titleb  wfll  be 
protected  in  equity  aa  well  aa  at  Uw« 

XtaiB  nr  Equxit. — ^Where  a  court  of  equity  haa  ezdnaiTa  jiiri8diotaQn»  thaa 
will  be  oonaidered  in  analogy  to  the  atatate  of  limitafciona,  Accoidin^y, 
if  in  a  anit  broagjit  to  redeema  aUve  agaioat  a  bona^fide  pmrchaaer  froM 
the  mortgagee,  the  defendant  all^gea  a  long  advene  poaawinn,  eqvily 
will  take  notioe  that  he  haa  a  good  defenaeat  law,  and  wil  not  intarfvii 

Bill  to  redeem  a  negro  slave.  The  complainant  claimed  as 
heir  and  devisee  of  Frederick  Bell,  who,  in  1801,  delivered  the 
negro  in  question  to  Thomas  Goff  to  secore  the  repayment  of 
two  hundred  dollars  borrowed  from  him,  upon  the  parol  agree- 
ment  that  the  slave  should  be  returned  upon  the  repayment  of 
snch  sum.  In  February,  1808,  two  days  i^ter  F.  Bell's  decesse, 
Qoff  sold  the  slave  to  the  defendant  for  a  valuable  consideia- 
tion,  bona  fide  and  without  notice.  The  plaintiff  made  no  de- 
mand upon  the  defendant  for  the  slave  until  1816,  when  four 
hundred  and  ninety  dollars  in  bills  were  tendered,  but  refused. 
The  defendant  Beeman,  in  his  answer,  relied  upon  the  want  of 
notice  of  the  mortgage,  and  also  upon  his  adverse  holding. 

Jfordecoi,  for  the  complainant. 

By  Court,  HximxBSOH,  J.  The  defendant,  Beeman,  claims  the 
protection  of  a  court  of  equity,  because  he  says  that  he  is  the 
purchaser  of  the  slave  in  qu^ition  bona  fide  for  a  valuable  con- 
sideration,  and  vrithout  notice  of  the  complainant's  title,  sod 
that  he  has  had  the  continued  possession  tiiereof  for  npiraids 
of  nine  years,  and  these  facts  are  found  by  the  juiy.  A  par- 
chaser  for  a  valuable  consideration,  without  notioe,  is  not  to  be 
dealt  with  in  equity  otherwise  than  at  law;  for  where  the  equHj 
is  equal,  the  law  shall  prevail,  and  none  can  have  a  higfatf 
equity  than  such  a  purchaser;  therefore,  this  court  will  not  take 
from  him  any  defense,  shield,  or  protectioUp  which  would  avail 
him  at  law.  Here  his  advene  possession  for  more  than  three 
years,  is  a  good  defense  at  law,  under  the  plea  of  the  slatnte  of 
limitations.  But  it  is  said  he  haa  not  pleaded  the  statute  in 
this  court,  and  has,  therefore,  waived  that  defense.  The  stat- 
ute cannot  be  pleaded  in  this  case,  but  he  pleads  that  he  is  a 
purchaser,  and  shovrs  how  at  law  he  is  protected,  and  pn^a 
that  this  court  will  not  take  from  him  his  defense,  or  deal 
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otherwise  with  him  than  a  court  of  law  would.  And  if  the 
oonrt  can  pexoeiTC  that  he  has  advantages  at  law,  it  will  not  in- 
terfere, but  leave  the  parties  to  the  conrts  of  law.  Bat  in  &ot, 
the  defendant  in  this  case  oonld  not,  in  a  court  of  equity,  plead 
the  statute;  that  can  only  be  done  and  relied  on  as  a  positive 
bar,  where  the  question  is  also  cognizable  at  law,  that  is,  where 
the  courts  have  concurrent  jurisdiction.  For  equity  follows  the 
law,  and  the  rights  of  the  parties  shall  be  the  same  in  both 
courts.  They  shall  not  be  changed  by  the  complainant's  losing 
his  forum.  Where  this  court  has  exclusive  jurisdiction,  equity 
will  respect  time,  and  frequently  decides  in  analogy  to  the  stat- 
ute of  limitations.  But  then  the  statute  is  not  pleaded  as  a 
positive  bar.  The  defendant  has  done  this  in  the  present  case; 
he  exposes  his  situation,  and  the  court  perceives  that  he  has  a 
good  defense  at  law,  which  he  may  use  with  a  safe  conscience, 
and  will  not  therefore  interfere. 

Let  the  bill  be  dismissed,  but  without  costs,  except  those  in- 
curred sanoe  the  finding  of  the  issue  in  the  defendant's  fiwor. 


J0HN8ON  t;.  Bakeb. 

[8  XOBBR,  818.] 

BiVBSD  ESTATB  Ybts. — Where  a  testator  devised  to  his  wife  all  tbe 
ffwipeity  he  reoetved  with  her,  together  with  all  the  rest  of  his  estate^ 
"tin  hk  son  should  oome  to  biwfQl  age,  when  the  same  slvmld  belong  to 
him,"  the  devise  to  the  son  vested  in  him  at  the  death  of  the  testator, 
and  did  not  bipse  by  his  death  before  arriving  at  the  sge  of  twenty-one. 

Tbx  case  was  submitted  upon  the  construction  of  the  foUow* 
ing  clause  in  the  will  of  Bobert  Bignall:  **  I  give  and  bequeath 
to  my  said  wife  all  the  property  I  received  with  her,  to  her  and 
her  executors  and  administrators,  and  the  rest  of  my  estate  I 
also  give  her  till  my  son  comes  to  lawful  age,  when  I  will  that 
the  same  shall  belong  to  him;  and  in  the  meantime  it  is  my  will 
and  desire  that  he  be  maintained  and  educated  at  a  reasonable 
expense  out  of  my  estate,  in  proportion  to  the  value  of  all  my 
property  and  its  general  profits  and  income."  The  son  survived 
his  mother,  the  widow,  but  died  before  he  arrived  at  twenty- 
one  years,  and  the  question  presented  was,  whether  the  legacy 
to  Bobert  vested  in  him  on  the  death  of  the  testator,  or  lapsed 
by  his  death  before  twenty-one  years  of  age. 

By  Court,  Tatlob,  C.  J.  If  this  case  were  considered  on  the 
ground  of  intention  merely,  I  apprehend  no  doubt  could  exist 
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that  the  testator  meant  an  immediate  Testing  of  the  remainder 
in  his  son,  and  not  to  place  it  on  the  contingency  of  his  azriTsl 
at  age.  Otherwise  if  the  son  should  many,  ha^e  issae,  and  die 
before  twenly-one,  that  issue  would  be  unprovided  for»  a  conse- 
quence which  certainly  neyer  could  haye  been  intended  by  a 
man  who  had  but  two  objects  on  whom  to  bestow  his  bounty^ 
a  wife  and  an  only  child.  But,  further,  he  directs  that  bis  son 
should  be  maintained  and  educated  out  of  the  profits  and  in- 
come of  his  property,  and  this  shows  that  the  time  of  enjoyment 
of  the  property  was  postponed  with  the  two-fold  view  of  benefit 
to  the  wife  and  that  his  son  should  be  qualified  to  manage  il 
when  he  came  to  the  possession.  And  this  construction  of  the 
will  is  borne  out  and  sustained  by  a  series  of  authorities  strongly 
bearing  on  the  point,  and  which  consider  the  words  used  in  this 
will  as  seeming  only  to  import  a  contingency,  though  in  troth 
they  convey  no  additional  meaning.  A  vested  remainder  is 
limited  by  the  will,  and  these  words  mark  the  time  when  the 
remainder  is  to  vest  in  possession,  the  devise  being  considered 
as  made  subject  to  the  inteimediate  estate  created  out  of  it, 
and  made  an  exception  to  it.  The  ease  of  SoraaUm,  in  3  Coke, 
19,  establishes  this  doctrine,  but  Manefidd  v.  Diigard,  in  Gil- 
bert's Eq.  B.  is  so  much  in  point  that  it  merits  particular  obser- 
vation. 

A  man  devised  certain  lands  to  his  wife  till  his  son  and  bw 
apparent  should  attain  to  his  age  of  twenty-one  years;  and 
when  his  son  should  attain  to  that  age,  then  to  his  son  aod 
heirs,  and  died.  The  son  lived  to  the  age  of  thirteen,  and  then 
died,  and  the  wife,  supposing  that  she  had  a  title  to  hold  the 
lands  till  such  times  as  the  son  would  have  obtained  his  age  of 
tweniy-one,  in  case  he  had  lived  to  that  time,  continued  in  the 
perception  of  the  rents  and  profits  of  the  said  lands  for  several 
years,  and  the  bill  was  brought  against  her  by  the  heir  at  law 
of  the  son,  to  have  an  account  of  the  rents  and  profits  from  the 
death  of  the  son.  And  though  the  wife  was  likewise  exeeatiix 
of  the  husband,  yet  it  not  being  devised  during  that  time  for 
payment  of  debts,  nor  any  creditors  or  want  of  asseta  appear- 
ing, it  was  held  by  the  chancellor,  that  the  wife's  estate  deter- 
mined by  the  death  of  the  son,  and  that  the  remainder  vested 
personally  in  the  son  upon  the  testator's  death,  and  was  not  to 
expect,  till  the  contingency  of  his  attaining  his  age  of  twenfy- 
one  years  should  happen;  for  then,  in  this  case,  it  never  would 
have  vested,  he  dying  before  that  age,  and  therefore  deeread 
the  wife  to  account  for  the  profits  from  the  time  of  the  son's 
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•deaih.  The  oaae  before  na  is  Bomethisg  stronger,  as  there  is  a 
trust  created  for  the  education  and  maintenance  of  the  son;  and 
as  the  testator  malces  a  different  disposition  of  the  estate  he  ac- 
quired bj  his  marxiage,  giving  the  -whole  of  that  to  his  wife. 
His  meaning  is  CTidently  the  same  as  if  he  had  said,  **  all  the 
property  I  receired  with  my  wife  I  give  her  absolutelyp  and  as 
to  the  rest  of  my  property,  I  aUow  her  to  enjoy  it  till  my  son 
oomes  of  age,  when  he  is  to  be  pat  into  possession;  but  in  the 
meantime,  be  educated  and  maintained  out  of  the  income  of 
both  parts."  The  following  cases  support  the  general  doctrine: 
Bayward  t.  WhUly,  1  Burr.  228;  Doe  y.  Lea,  8  T.  B.  H;  though 
in  point  of  droumstances,  they  are  distinguishable  from  this, 
inasmuch  as  trustees  were  interposed  to  manage  the  estate  for 
the  benefit  of  the  infant  legatee.  Bat  the  case  of  Man^idd  t. 
Dugard  was  dear  of  this  feature,  and  being  a  devise  to  the 
widow  for  her  own  benefit,  whatever  was  the  proper  construc- 
tion on  that  will,  must  be  alike  proper  in  this.  Its  authoriiy 
has  been  always  admitted  since  the  decision,  and  in  Hansom  v. 
{Jraham,  6  Yes.  jun.  289,  the  master  of  the  rolls  remarks  upon 
it,  that  it  was  clear  the  testator  meant  to  postpone  the  enjoy- 
ment of  the  son  for  the  sake  of  the  antecedent  benefit  to  the 
wife,  but  he  clearly  meant  a  vested  remainder,  not  contingent, 
whether  the  son  diould  take  any  benefit  at  all  in  the  estate.  It 
ought  to  be  understood  that  the  determination  in  this  case  does 
not  conflict  with  the  rule,  that  where  a  devise  or  bequest  is 
made  to  a  person  when  he  shall  attain  twenty-one,  without  any 
disposition  of  the  property  in  the  meantime,  that  generally  such 
devise  or  bequest  is  conditional,  and  will  not  vest  before  the  ar- 
rival of  that  period.  For  the  word  "  when,"  standing  by  itseU 
«nd  applied  to  legacies,  is  a  word  of  condition.  But  an.  excep- 
tion is  made  to  the  rule  where  the  testator  has  disposed  of  the 
intermediate  interest,  either  to  a  stranger  or  the  legatee.  It 
was  upon  this  distinction  that  the  case  of  Perry  v.  Bhodea  was 
decided:  IL.  B.  82.    The  plaintiff  is  entitled  to  judgment. 


ThftstflMdooiriiieiilMddownmAMrtoY.  CMitaMlQis2Aiii.  Daa  97,  and 
ihspiinnple  sfpliadtoadnulArbeqiiMilof  ponooal  prapoty  la  tbe  oase  of 
/U%  V.  mis^  4  U.  414. 
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Dickinson  t;,  Dickinson. 

[S  KmnBT,  937.] 

What  Law  n  JSx  Post  FACiOi^Any  act  which  menum  the  dagrM  oi  pmi- 
whimmt  attached  by  law  to  an  offenae  at  the.  tune  it  waa  oonunittod,  ii 
expott/oieto  and  void.  Therefof%  to  avoid  giving  aaoh  a  retRMpeefcm 
effset  to  a  atatate  which  for  the  fiiat  time  makea  adoltary  a  ground  for 
divoroe^  the  atatate  ahall  be  conatraed  aa  applying  to  oaaoa  of  adaltHj 
onlyocconing  after  ita  paamge. 

Pexixioh  under  the  act  of  1814,- praying  for  a  diToree,  a  nn* 
culo  matrimonii f  or  a  mensa  ei  ihoro,  at  the  direotion  of  the  oowt 
To  support  the  first  prayer,  it  was  proyed  that  the  defendant, 
during  the  year  1812  or  1818,  had  lived  apart  from  the  plaint- 
iff and  in  a  state  of  adultery.  The  charges  of  cruelty  in  sap- 
port  of  the  second  prayer  were  not  proven.  The  qaestions 
raised  whether  the  first  prayer  could  be  granted,  as  the  facts  on 
which  it  was  founded,  took  place  before  the  act  of  1814.  It 
was  also  objected  that  the  affidavit  made  at  the  time  of  filing 
the  petition  did  not  contain  the  &cts  on  which  the  divoree  wis 
sought. 

By  Court,  Tavlob,  0.  J.  The  act  of  1814,  c.  5,  is  the  only  law 
which  gives  authority  to  the  courts  to  take  cognizance  of  the 
subject  of  divorce.  The  first  section  of  that  act  authorises  the 
court  to  decree  a  divorce  from  bed  and  board,  or  from  the 
bonds  of  matrimony,  at  the  discretion  of  the  court,  on  proof  of 
natural  impotence,  or  that  either  party  has  separated  him  or 
herself  from  the  other,  and  is  living  in  adulteiy.  And  a  subse- 
quent section  authorizes  the  court  to  decree  a  divorce  from  bed 
and  board  in  cases  where  the  husband  either  abandons  his  fun- 
ily ,  maliciously  turns  his  wife  out  of  doors,  endangers  her  life 
by  cruel  treatment,  or  offers  intolerable  indignities  to  her  per- 
son. The  verdict  of  the  jury  has  negatived  the  charges  in  the 
petition  relative  to  the  cruelty  and  personal  ill-treatment,  and 
affirmed  the  charge  of  adultery;  as  to  which  the  jury  find  he 
did  separate  himself  from  the  petitioner,  and  live  in  a  state  of 
adultery  in  the  year  1812  or  1813,  for  the  space  of  six  months. 
And  this  brings  forward  the  question,  whether  a  decree  can  be 
pronounced  under  the  act  of  1814,  for  the  adultery  committed 
before  that  period.  From  the  language  used  in  the  first  and 
second  sections  of  the  act,  it  would  seem  to  have  been  the  in« 
tention  of  the  legislature  to  authorize  divorcee  for  causes 
existing  when  the  act  was  passed;  for  the  first  section  speaks  of 
<<a  marriage  heretofore  contracted,"  and  then  proceeds  to 
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specify  a  cause  of  diyoroe  ooeTal  with  the  mamage,  to  wit» 
impoten<7;  and  the  second  section  not  less  distinctly  speaks  of 
the  injnxy  which  has  been  receiyed  from  either  of  the  causes 
stated  in  the  first.  In  the  fifth  sectioD,  the  language  is  changed, 
and  in  enumerating  the  causes  of  divorce  from  bed  and  bcmrd, 
the  law  is  strictly  prospectiye,  and  assumes  the  recognized  form 
of  a  legislative  act,  **fuiuri8  forman  debet  imponere,  non  prae^ 
tnUU  r  6  Bac.  Ab.  870. 

Before  the  enactment  of  this  law  the  offense  charged  in  the 
petition  was  punishable  only  under  the  act  of  1806,  which  im« 
posed  a  fine  on  the  party  conTicted,  and  therefore  the  defend- 
ant was  liable  to  no  other  punishment  in  1812  or  1818,  when  he 
committed  the  offense,  and  to  that  extent  he  yet  continues  liable. 
But  the  court  is  now  called  upon  to  superadd  to  this  liability  a 
deprivation  of  the  marital  rights,  and  an  allowance  to  the  peti* 
tioner  out  of  her  husband's  estate  under  the  authority  of  the 
act  of  1814.  But  as  that  law  increased  the  punishment  of  the 
offense  though  it  did  not  create  its  criminality,  it  appears  to  be^ 
in  relation  to  this  case,  unauthorized  by  the  declaration  of 
rights,  if  not  by  the  very  words,  at  least  by  their  fair  meaning 
and  spirit.  "  BetrospectiTe  laws,  punishing  of  acts  committed 
before  the  existence  of  such  laws,  and  by  them  only  declared 
criminal,  are  oppressive,  unjust,  and  incompatible  with  liberty; 
wherefore,  no  ex  post  facto  law  ought  to  be  made:''  24  sec.  of 
the  Declaration  of  Bights.  It  is  true  that  the  fact  of  adultery 
was  declared  criminal  by  the'  act  of  1806,  but  to  aggravate  the 
punishment  of  a  crime,  by  a  law  posterior  to  its  commission,  is 
forbidden  by  the  same  reason  that  restrains  the  legislature  from 
converting  into  a  crime,  an  act  innocent  when  committed. 
Punishments  are  designed  to  suppress  crimes,  and  the  degree  in 
which  each  individual  is  liable  for  specific  violations  of  the  law, 
is  promulgated  to  the  citizens,  under  a  constitutional  assurance, 
that  they  are  irresponsible  beyond  the  existing  enactments  when 
the  crime  was  committed.  This  construction  has  been  put  upon 
the  term  ex  poet  facto  laws,  by  the  supreme  court  of  the  United 
States,  in  the  case  of  Colder  v.  BuU,  8  Dall.  886.  Mr.  Justice 
Chase  says:  "  I  will  state  what  laws  I  consider  ex  poet  facto  laws 
within  the  words  and  intent  of  the  prohibition:  1.  Every  law 
that  makes  an  action,  done  before  the  passing  of  the  law,  and 
which  was  innocent  when  done,  criminal,  and  punishes  such 
action;  2.  Every  law  that  aggravates  a  crime,  or  makes  it  greater 
than  when  it  was  committed;  8.  Every  law  that  changes  the 
punishment,  and  inflicts  a  greater  punishment  than  the  law  an- 

Ak.  Dm.  Vol.  IX— 89 
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nexed  to  the  crime  when  oommitted;  4.  Eveiy  law  that  alien 
the  legal  rules  of  eridence,  and  reoeives  lees  or  different  testi- 
mony than  the  law  required  at  the  time  of  the  oommisston  of 
the  offense,  in  order  to  convict  the  offender."  Mr.  Justice  Pfti- 
terson  says,  in  the  same  case:  **  The  enhancement  of  a  crime  or 
penalty  seems  to  come  within  the  same  mischief  as  the  creatiou 
of  a  crime  or  penalty,  and  therefore  they  may  be  classed  to- 
gether." Mr.  Justice  Iredell,  speaking  of  the  power  of  the 
federal  and  state  legislature,  says:  *'  They  shall  not  pass  any  ex 
po9l  facto  law,  or  in  other  words,  they  shall  not  inflict  a  prndsli- 
ment  for  any  act,  which  was  innocent  at  the  time  it  was  com- 
mitted, nor  increase  the  degree  of  punishment  preTionsly  de- 
nounced for  any  offense."  Without  referring  to  other  authorities 
for  an  exposition  of  these  terms,  I  think  it  may  be  taken  as  aa 
incontroyertible  position,  that  the  act  of  1814,  so  far  as  it  is  relied 
upon  to  sustain  this  application,  is  substantially  at  variaoce 
with  a  most  important  constitutional  prorision,  the  preservation 
of  which  inviolate,  is  vitally  connected  with  every  principle  and 
bulwark  of  civil  liberty.  For  this  reason,  therefore,  the  petition 
must  be  dismissed. 

But  as  another  question  is  presented  by  the  case,  the  deter- 
mination of  which  at  this  time  may  serve  to  prevent  fruitless 
litigation  and  settle  the  practice  in  other  cases,  the  court  will 
give  an  opinion  upon  it.  The  sixth  section  of  the  act  of  1814 
enacts  that  no  petition  shall  be  sustained,  unless  the  petitioner 
shall  state  and  swear  that  the  facts  forming  the  ground  of  the 
complaint  have  existed  to  his  or  her  knowledge  at  least  six 
months  prior  to  the  filing  of  the  petition.  The  affidavit  in  this 
case  simply  affirms  the  truth  of  the  facts  according  to  the  best 
of  the  petitioner's  knowledge  and  belief,  and  that  the  petition 
is  not  filed  out  of  collusion  or  levity,  but  for  the  causes  stated 
in  the  petition.  Nor  does  the  body  of  the  petition  state  the  Iset 
in  the  manner  required  by  the  act.  It  should,  however,  be 
distinctly  stated  in  the  affidavit  that  the  petitioner  knew  of  the 
facts  charged  six  months  before  the  filing  of  the  petition;  and 
this,  that  the  application  may  appear  to  the  court  not  dioteted 
by  passion  or  resentment,  but  an  aflEedr  of  deliberation. 


• 

That  siioh  a  oonstmotioa  is  to  be  given  to  a  ststate  m  wiU  not  be  ntio- 
•pective,  and  impeir  vested  rights,  is  farther  oonsidered  in  the  note  to  At 
lesding  case  of  2>a«4  v.  Van  EUeek,  6  Am.  Dea  815.  In  MerriU  v.  £%er6«nMi 
8  Id.  52;  an  elaborate  ezamixiation  of  aots  in  their  natoie  rehespaotif  ii 
aaade;  and  in  the  note  thereto^  leferonoe  to  other  deeisioas  v^on  the  sdbjirt 
wall  be  found. 
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Shipp  t;.  McGraw. 

pif«nnx.tfiL] 

BLMjnm^  Imfutimu  Cbxu.— To  impute  ibe  eommiwinn  of  »  erinM  to  one  ii 
•otioiuiUo  jier  m.  And  it  makm  no  di£RBi«noe  thftt  tbe  penwn  of  whom 
tbe  irords  wore  q^oken  it  not  in  the  atate  where  he  is  pnniehahle;  for 
•Ithongh  the  orime  may  have  loceliiy,  the  effsot  of  the  impatetion 
has  not 

Inm. — Where  the  defendant  oharged  the  plaintiff  with  having  itolen  a  oer- 
tain  note  in  Vizginia,  the  parties  heing  in  North  Carolina  at  the  time 
these  words  were  nttered,  saoh  ohazge  was  held  daoderons,  it  appearing 
that  stealing  notes  was  larceny  in 


Blaxdbb.  Tbe  words  oharged  were:  "  That  Shipp  had  stolen 
a  note  from  the  defendant  in  the  county  of  Halifax  in  Yirginiap 
and  presented  the  note  to  J.  TTnthank,  and  tried  to  draw  the 
money.  That  if  Shipp  did  not  make  a  fair  settlement  with 
him,  the  defendant,  he  would  put  Shipp  in  the  penitentiary; 
that  he  could  and  would;  that  he  had  spoken  to  a  lawyer,  and 
was  advised  he  could  do  so/'  It  was  proTed  that  to  steal  a 
note  as  charged  was  larceny  in  Yirginia.  Yerdict  for  the  plaint- 

\  subject  to  the  opinion  of  this  court. 


TaxLOfi,  0.  J.  The  case  states  that  it  was  given  in  evidence 
upon  tbe  trial,  that  stealing  a  note  is  larceny  in  Yirginia;  and 
we  know  that  it  is  so  in  this  state.  Although  it  be  true,  that 
for  such  a  larceny  conmiitted  in  Yirginia,  a  man  could  not  be 
liable  to  punishment  here,  yet  to  impute  that  crime  to  a  man, 
tends  not  less  to  his  degradation  and  loss  of  caste  in  society  than 
if  it  exposed  him  to  a  prosecution.  A  person  cannot  escape 
from  the  odium  and  diagrace  fixed  upon  his  character  by  the 
charge,  because  he  is  no  longer  in  the  state  where  he  is  punish- 
able; for  although  the  crime  may  have  locality,  the  effect  of  the 
imputation  will  follow  a  man  wherever  he  goes.  It  would  seem 
to  be  a  great  defect  in  the  law,  if  words  which  are  so  calculated 
to  injure  a  man's  character  should  cease  to  be  actionable, 
because  the  slanderer  added  something  to  them  which  showed 
that  the  plaintiff  was  not  liable  to  prosecution  in  the  state 
where'  the  words  were  spoken.  Such  a  principle  would  tend 
most  effectually  to  withdraw  from  character  the  protection 
which  the  law  now  justly  affords  it;  and  would  operate  most 
injuriously  in  the  United  States,  where  the  people  are  fre- 
quently seeking  new  settlements,  with  a  view  of  improving 
their  fortunes,  when  a  fair  character  is  not  nnfrequently  the  most 
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cherished  portion  of  the  capital  they  bear  with  them.  Foita- 
nately  the  law  does  not  sanction  such  a  doctrine;  for  the  boob 
famish  many  cases  of  unqaestionable  authority,  in  which  t 
remedy  has  been  given  on  account  of  imputations,  which  if 
believed,  and  even  proved,  could  not  subject  the  plaintiib  to 
any  future  prosecutions. 

In  Gaddingkm  v.  Wmdns^  Hob.  81,  a  pardon  was  granted 
after  the  commissipn  of  the  offense,  but  before  the  speiddng  of 
the  words,  and  the  plaintiff  was  held  entitled  to  his  action.   Ib 
Carpenter  v.  Tenant,  Cas.  t.  Hard.  389,  the  defendant  said: 
*'  Bobert  Carpenter  was  in  Winchester  jail  and  tried  for  his  life, 
and  would  have  been  hanged  had  it  not  been  for  Liggett,  for 
breaking  open  the  granary  of  farmer  A.  and  stealing  his  bscon.'' 
In  Oainsford  v.  Tube,  Cro.  Jac.  586,  the  words  were:  "Thoa 
wast  in  Lancaster  jail  for  coining."    The  plaintiff  replied:  *'  If 
I  was  there  I  answered  it  well  enough."    "  Yea,"  said  the  de- 
fendant, ''you  were  burnt  in  the  hand  for  it."    In  BosUmi. 
Tatham,  Oro.  Jac.  622,  the  action  was  brought  for  saying,  the 
plaintiff  was  a  thief  and  had  stolen  the  defendant's  gold.    It 
was  contended,  in  arrest  of  judgment,  that  the  words  not  being 
certain  as  to  time,  they  might  be  taken  to  refer  to  the  time  of 
Queen  Elizabeth,  since  which  there  had  been  divers  general 
pardons,  in  which  case  no  loss  could  happen  from  the  scandal. 
But  the  court  said,  it  is  a  great  scandal  to  be  once  a  thief;  and 
that  although  a  pardon  may  discharge  the  punishment,  yet  the 
scandal  of  the  offense  remains.    In  neither  of  the  preceding 
cases  could  the  plaintiff  have  been  liable  to  a  future  proseeo- 
tion;  for  in  one  he  had  been  pardoned,  in  another  acquitted, 
and  in  another  punished.    And  in  Boston  v.  Taiham,  the  court 
expressed  an  opinion,  that  even  allowing  that  the  words  fixed 
the  offense  to  a  period,  since  which  the  liability  to  the  punish- 
ment must  have  been  discharged  by  a  general  pardon^  yet  that 
the  words  were  actionable,  as  the  scandal  of  the  offense  re- 
mained.   The  same  doctrine  has  been  affirmed  in  the  supreme 
court  of  New  York,  where  it  was  held,  that  an  action  of  slander 
would  lie  for  charging  the  plaintiff  with  a  crime  committed  in 
another  state,  although  the  plaintiff  would  not  be  answerable 
to  jastice  in  the  state  where  the  words  were  spoken:  14  Johns. 
234. 

I  am  very  clearly  of  opinion,  that  the  words  laid  in  this  dec- 
laration, accompanied  with  the  proof  made  in  the  case,  that 
they  imputed  a  crime  amounting  to  a  larceny  in  Yirginia,  are 
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actionable,  and  oonseqaently  that  ihe  plaintifl  is  enttUed  to 
judgment. 

HxHDBBSoH,  J.,  concnrred. 

Hall,  J.,  delivered  a  dissenting  opinion. 


Townahend  on  Slander  and  libel,  sec  159,  thns  layi  down  the  law  on  tbii 
mbjeot,  referring  to  the  principal  caae  among  others:  "  Where  the  ofienae  la 
eharged  to  have  been  conunitted  in  a  foreign  state,  it  wiU  be  actionable  if  it 
appear  that  the  offense  charged  is  one  by  the  law  of  that  state  pomshable  by 
indictment,  and  involving  moral  torpitade :  Sec.  110.  Where  the  offense  charged 
is  one  panishable  by  indictment  at  common  law,  it  will  be  presumed  to  be  in- 
dictable everywhere;  bat  if  the  offense  charged  be  one  created  by  statute^  or 
ponishable  by  indictment  by  statnte;  then,  as  conrts  cannot  take  judicial  no- 
tice of  the  statutes  of  foreign  states,  to  make  the  charge  actionable^  the  statute 
relating  to  the  offense  chargedmust  be  pleaded  and  proved  like  any  other  fact. 
Thus  it  is  actionable,  per  m,  to  charge  one  with  stealing  in  a  foreign  state 
or  country,  or  with  murder,  and  an  action  may  be  maintained  for  charging 
a  crime  committed  in  another  state,  which  it  would  not  be  acticnable  to 
charge  the  commission  of  in  the  state  in  which  the  action  is  commenced.'* 

As  to  the  necessity  of  pleading  and  proving  the  act»  charged  to  have  been 
committed  in  another  state,  to  be  punishable  in  that  state^  Judge  Bliss,  in 
delivering  the  opinion  of  the  court  in  Bundy  v.  Hart,  46  Ma  460,  463,  says: 
"I find  no  difference  in  the  authorities  in  regard  to  the  necessity  of  proving 
the  criminality  of  the  act  charged,  but  they  are  not  equally  clear  upon  the 
question  of  pleading."  In  Skipp  v.  McOraw,  3  Murphey  (N.  C),  463,  the 
defendant  had  charged  the  plaintiff  with  stealing  a  note  in  Virginia,  and  it 
having  been  proved  that  the  act  was  larceny  by  the  laws  of  Virginia,  the 
majority  of  the  court  sustained  the  judgment  obtained  by  the  plainti£t  HaU» 
J.y  dissenting,  upon  the  ground  that  the  dedaration  had  not  set  forth 
"whether  or  not  the  stealing  of  a  note  in  that  state  was  an  ofifonse."  But 
the  question  of  pleading  was  not  noticed  in  the  opinion  of  the  majority, 
and  they  must  either  have  ignored  the  fundamental  principle  of  all  plead- 
ingf  that  the  material  facts  must  be  set  out|  or  treated  the  declaration  as 
safficient  after  verdict^  for  it  is  clear  that  unless  it  was  a  crime  in  Virginia 
to  steal  a  note,  there  was  no  slander,  and  that  it  was  a  fact  to  be  alleged 
and  proved.  **  Bundy  v.  Hart  was  an  action  of  slander  for  saying  of  the 
p]amtifi(  "It  is  reported  that  he  had  to  leave  Indiana  for  burning  a  bam.** 
It  not  being  alleged  in  the  declaration  that  the  burning  of  a  bam  was  arsm 
in  Indiana^  and  it  not  appearing  that  such  act  was  an  offense  at  common  law, 
the  pl*i«*iff  was  held  not  to  be  entitled  to  judgments 

The  same  charge  as  complained  of  by  the  plaintiff  in  the  principal  case, 
was  again  made  the  subject  of  an  action  of  slander  in  WctU  v.  HoMm,  6 
Ired.  Law,  177,  and  as  counsel  did  not  show  on  the  trial  that  the  stealing 
of  notes  in  South  Carolina,  as  imputed,  was  punishable  by  the  laws  of  that 
state  or  at  common  law,  the  court  gave  judgment  for  the  defendant. 

Nor  will  an  action  be  sustained  for  words  spoken  in  another  state  when 
the  offense  charged  is  not  indictable  by  the  law  of  that  state,  although  it  may 
be  indictable  in  the  state  where  the  action  is  brought:  Barday  v.  Thompetm, 
2  Penn.  148;  SUnU  v.  Wood,  1  BUbckl  71;  OfftU  v.  Sarlywine,  4  Id.  460; 
LmtfiOeT,  Sarlywme,  Id.  469;  Langdon  v.  Tmrng,  33  Vt  136;  Klumph  v. 
Dutm^  66  Pa.  St.  141.    The  reason  is  that  no  legal  wrong  was  committed 
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in  the  atate  where  the  irords  were  need;  no  action  lay  there,  and 
qnently  no  action  lay  in  any  other  state  where  the  defendant  mi^^t  he  foond. 
Ai  is  said  in  Stoui  t.  Wood^  mipra,  "No  ri^^t  of  action  aoomed  to  tht 
plaintiff  no  liahility  fastened  upon  the  defendanti  and  therefore  thers  cooU 
be  no  transition  [of  action];  for  we  cannot  imagine  that  to  be  tnnsitoiy 
which  has  no  existence." 

Klumph  T.  Dtmn,  above  cited,  was  an  action  for  charging  plaintiff  with 
adnltery  in  Georgia.  The  worda  were  spoken  in  Penni^lvania.  It  was  not 
prored  that  adultery  waa  an  offeDse  indictable  by  the  laws  of  Georgia, 
although  punishable  under  the  penal  statutes  of  Pennsylvania.  Judgo  Shara- 
wood  deliTered  the  opinion  of  the  court:  ''It  has  often  been  held  that  whsrr 
the  words  impute  a  common  law  ofibnse  to  have  been  committed  in  ano^Ldr 
state,  it  need  not  be  affirmatively  proved  that  such  offense  ia  indietabla 
there.  The  presumption  is  that  the  common  law  of  a  aister  state  is  similar 
to  our  own,  and  in  one  case  it  is  intimated,  thougjh  not  decided,  that  if  tiie 
oflbnse  charged  derives  its  quality  aa  a  crime  from  the  atatute  alone^  the  nle 
would  be  otherwise:  Jokmtm  v.  Diekeiu,  25  Mo.  680;  Vtm  Ankin  v.  WatfkU, 
14  Johns.  233;  Poe  v.  Oreen,  8  Sneed,  664;  Monigomarp  v.  Dtaie^,  SWia 
700."  The  judge  then  proceeds:  "But  after  a  careful  aeareh,  I  find  no  esse 
which  directly  holda  that  worda  charging  an  offense  of  moral  turpitudcb  and 
indictable  by  the  statute  law  of  the  country  where  they  are  uttered,  are  not 
actionable  per  m,  because  they  state  the  cfibnse  to  have  been  committed  in 
anoUier  country."  After  an  examination  of  the  principlea  that  governed 
in  the  decision  of  the  above  cited  cases,  he  concluded:  "We  are  of  tiie 
opinion  that  the  worda  were  actionable  per  «e,  whether  they  were  limited  to 
the  state  of  Georgia  or  were  general;"  and  founded  thia  Judgment  upon 
reaaoning  expressed  aa  follows:  "  The  moral  character  of  the  act  cannot  be 
affHted  by  the  place  where  it  is  committed.  What  matters  it  to  those  to 
whom  the  worda  are  addressed,  or  in  whose  hearing  they  are  spoken,  that 
the  crime  is  charged  to  have  been  committed  in  a  state  or  country  where 
such  actions  are  not  subject  to  punishments"  The  learned  judge  aeems  here 
to  lose  sight  of  the  distinction  between  those  caaea  where  the  reooteiy  ie 
Bouj^t  for  the  falae  imputation  of  the  oonmiiasion  of  a  crime,  and  thoee  where 
the  worda  charged  merely  subject  the  person  to  social  degradation,  or  injine 
him  in  his  occupation,  prof ession,  or  business.  Charges  of  the  latter  netert 
may  not  amount  to  aUegtng  the  positive  infringement  of  a  penal  statute^  and 
still  may  aerioualy  affect  the  moral  character  and  atanding  of  the  perty 
charged.  To  recover  for  such  a  defamation,  it  ia  canoeived  that  the  plaintifl 
ahould  declare  for  the  real  damage  sustained,  and  not  lay  hia  complaint  esfoi 
the  imputation  of  the  commiasion  of  a  crime,  when  such  an  alleged  dbme 
could  not  have  been  committed.  It  ia  noticeable  in  Kkuiq)k  v.  Diom,  thet 
although,  the  plaintiff  averred  a  danger  of  puniahment  for  violating  the  lave 
against  adultery,  etc,  that  nevertheless  the  court  gave  him  Judgment  b^ 
reason  of  the  aodal  and  moral  degradation  the  abnderoua  worda  ocoasioned. 


May,  1819.]        Ainswokeh  v.  Obbenueb.  61o 

AiNSWOBTH   V.  GbBSNLBB. 

BmfcUi^i  Bali  of  Uhsxpobid  Goods.— Where  the  goods  offered  for  eale 
bjadMriffiontiifyaiiexeoiitioaerelodked  np  in  an  aperiment  of  a 
honae^  and  nofc  eochibtted  to  the  bidden,  the  aale  will  be  void.  An  op- 
portmity  ahoold  be  given  to  examine  the  goods  which  ahonld  also  be 
piesunt  a*  the  aale^  that  the  officer  may  deliyer  them  forthwith  to  the 
pnrohaser. 

Tbotsb.  Defendant,  the  owner  of  a  house  with  seyeral  apart- 
ments leased  one  of  them  to  J.  W.  Edwards.  An  exeontion 
issaed  against  Edwards  in  favor  of  Hopper,  and  to  satisfy  the 
same,  the  constable  set  up  a  mare  for  sale.  After  the  sale  of 
the  mare  was  cried  for  some  time,  the  constable  set  up  with  the 
mare  a  quantity  of  articles  locked  up  in  an  apartment  above 
that  leased  to  Edwards.  The  goods  were  not  shown  nor  were 
they  examined  nor  particularly  described.  Ainsworth  became 
the  purchaser  for  twenty  dollars.  The  goods  were  worth  one 
hundred  and  fifty  dollars,  and  the  mare  forty  dollars.  After 
the  sale  the  constable  unlocked  the  room,  and  delivered  the 
goods  piece  by  piece  to  plaintiff,  who,  however,  allowed  them 
to  remain  in  the  room  for  some  days.  On  application  therefor, 
the  defendant  refused  to  deliver  them,  he  admitting  that  they 
were  in  his  custody.  The  jury,  pursuant  to  instructions,  found 
for  the  defendant,  and  a  motion  for  a  new  trial  being  oveiruled, 
the  plaintiff  appealed. 

By  Court,  Taylob,  C.  J.  The  constable's  authority  to  sell 
these  good  was  deriyed  under  a  Jiari  faciaa^  the  execution  of 
which  the  law  requires  to  be  done  in  such  a  manner  as  that  by 
the  sale  the  property  is  most  likely  to  command  the  highest 
price  in  ready  money.  It  is  evident  that  for  this  purpose,  the 
bidders  ought  to  have  an  opportunity  of  inspecting  the  goods, 
and  forming  an  estimate  of  their  value,  without  which  it  is  not 
to  be  expected  that  a  fair  equivalent  will  be  bid.  The  presence 
of  the  goods,  too,  in  the  possession  of  the  officer,  to  which  pos- 
session the  levy  gives  him  a  right,  assures  tiie  bidder  that  a  de- 
liTcry  will  be  made  to  the  highest  forthwith;  and  that  so  far 
the  object  of  the  purchase  will  be  attained  without  litigation. 
Here,  however,  the  goods  were  sold  without  being  exhibited  to 
the  bidders,  and  while  they  were  actually  locked  up  in  an  apart- 
ment of  the  house.  This  was  such  an  abuse  of  authority  in  the 
constable  as  was  calculated  either  to  sacrifice  at  under  value  the 
property  of  an  honest  defendant,  or  to  subserve  some  purx>ose 
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of  collusion  between  a  knaTieh  one  and  the  pnrchaeer.  One  of 
these  ends  must  have  been  effected  in  this  case,  where  the  prop- 
erty has  been  sold  for  one  tenth  of  its  value.  There  is  much 
justice  and  security  in  the  rule  established  bj  the  decisioiis 
heretofore  made,  requiring  the  presence  of  chattels  when  they 
are  sold  by  the  sheriff  or  constable;  and  these  cases  ought  to 
be  followed. 
The  rule  for  a  new  trial  must  be  discharged. 

A  timikr  oaae  oaino  before  the  ooucte  of  Blinoia,  Herod  ▼•  BcNitfqr»  16  IB. 
68,  59,  in  which  Treati  0.  J.,  aeid:  '*The  sale  of  the  hone  hj  the  oonitobb 
WM  illegal  and  void.  In  the  sale  of  penonal  property  on  executiaii,  the 
property  itself  must  be  presents  Bidders  should  have  an  opportonity  of  ib- 
speoting  the  goods,  and  forming  an  estimate  of  their  value.  This  is  the  onix 
way  to  secure  fairness  and  competition  at  public  sales.  It  is  neoesssiyto 
protect  the  rights  of  both  debtor  and  creditw.  It  should  also  be  in  the 
power  of  the  officer  to  deliyerthe  property  forthwith  to  the  purchaser:  Zis- 
nendoU  t.  Doe^  14  Johns.  222;  Sheldon  t.  Soper,  Id.  352;  Cresoon  v.  Sknd,  17 
Id.  116  [8  Am.  Dec  373];  Akmoorth  v.  Oreadee,  3  Mnrphey,  470;  Bhmton  t. 
Morrow,  7  Ired.  Eq.  47."  The  same  position  is  taken  in  SmUk  t.  IVtt;  1 
Dot.  4  B.  243;  MeKod^  t.  ffoH,  8  lied.  Law,  494;  and  Jomm  r.  P.  S  a 
i?.  JK.,  82  N.  H.  668L 


State  v.  Allen. 

[1  Hawis,  6.] 

FlUKKV  ov  HAJi^warriaa— In  a  prosecntion  for  fiwadvlntly  psssing  a  eooa- 
tstlsit  bank  note^  proof  of  the  handwriting  of  the  person,  whose 
tore  is  alleged  to  have  been  forged,  may  be  made  by  one  who  has 
him  write,  or  who  has  received  letters,  in  the  oonrse  ol  eotiespood* 
enoe^  of  saoh  a  natue  as  to  make  it  hi^^ly  probable  that  he  wrote  thsn, 
or  who  has .  inspected  ancient  genuine  docamsnts  bearing  his  si^psp 
tnre;  bat  one  who  has  no  knowledge  on  the  sabjeot  except  what  he  hsi 
derived  from  receiving  and  passing  other  bank  notes,  porporting  to  hare 
been  signed  by  such  person,  believing  them  to  be  genuine^  is  not  a  oosn* 
potent  witness. 

▲smrnve  iNoomvmT  Evidsnci^  Bubot  of. — ^Althou^  there  may  be 
soffioient  legal  evidence  to  justify  a  verdiot;  a  new  trial  most  netectiM- 
less  be  granted  if  incompetent  evidence  was  admitted,  beoanse  it  csanoi 
be  known  on  which  the  Jury  relied. 

Iinncnoorr  for  frandolently  paaaing  a  false  and  coaoteifett 
bank  note,  purporting  to  be  iaaaod  by  the  bank  of  Angosta  in 
Gkoigia,  and  signed  by  Thomas  Oomming^  as  president,  and 
E.  Early,  as  cashier.  Several  witnesses  were  called  to  prove 
the  note  counterfeit.  None  of  them  had  seen  Onmming  or 
Early  write,  or  had  received  letters  from  them;  but  they  all 
testified  that,  in  the  usual  course  of  their  business,  they  had 
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zeoeiTed  ooiuddezable  bqbib  of  mon^  in  notes  of  the  said  bank 
having  the  names  of  Camming  and  Early  signed  as  president 
and  cashier;  that  the  notes  thns  received  by  them  were  repated 
to  be  genaine,  and  passed  as  sach;  that  in  this  way  only  they, 
had  acqnired  a  knowledge  of  the  handwriting  of  Onmming  and 
Early;  and  if  the  notes  received  by  them  were  genoine,  that 
before  the  ooart  was  ooanterf eit.  Another  witness  proved  that 
he  often  received,  and  had  seen  received  in  the  state  bank  of 
Morganton,  laige  sums  in  the  notes  of  the  bank  of  Angosta, 
which  had  been  paid  oat  again  by  the  bank  in  the  course  of 
bosiness  at  various  times  for  several  years;  that  the  notes  thus 
received  were  repated  to  be  good,  and  that  he  believed  them  to 
be  so;  and  if  they  were  genuine,  the  note  in  question  was  un- 
doubtedly counterfeit,  in  his  opinion.  It  was  objected  that 
such  evidence  was  inadmissible,  because  none  of  the  witnesses 
had  become  acquainted  with  the  handwriting  of  Oummiug  or 
Early,  by  either  seeing  them  write,  or  in  the  course  of  corree* 
pondence.  The  court  admitted  the  evidence,  and  instructed 
the  juiy  that  if  they  believed  the  witnesses,  they  would  be  jus- 
tified, upon  the  evidence,  to  consider  the  note  counterfeit. 
They  found  the  prisoner  guiUy. 
Motion  in  arrest. 

The  AUomeff-^feneral  for  the  state. 

Seawdl^  for  the  prisoner. 

Taxlob,  0.  J.  The  only  methods  of  proving  the  handwriting 
of  a  person,  sanctioned  by  law,  are:  1.  By  a  witness  who  saw 
him  sign  the  very  paper  in  dispute;  2.  By  one  who  has  seen 
him  write,  and  has  thereby  fixed  a  standard  in  lus  own  mind  by 
which  he  ascertains  the  genuineness  of  any  other  writing  im- 
puted to  him;  8.  By  a  witness  who  has  received  letters  from 
the  supposed  writer,  of  such  a  nature  as  renders  it  probable 
that  th^  were  written  by  the  person  from  whom  they  purfiort 
to  come.  Such  evidence  is  only  admissible  where  there  is  good 
reason  to  believe  that  the  letters,  from  which  the  witness  has 
derived  his  knowledge,  were  really  written  1:y  the  supposed 
writer  of  the  paper  in  question;  4.  When  a  witness  has  become 
acquainted  with  his  manner  of  signing  his  name,  by  inspecting 
other  ancient  writings  bearing  the  same  signature,  and  which 
have  been  regarded  and  preserved  as  auttientic  documents. 
This  mode  of  proof  is  confined  to  ancient  writings,  and  is  ad- 
mitted as  being  the  best  the  nature  of  the  case  will  aUow. 

Other  modes  of  proving  handwriting,  not  yet  sanctioned  bj 
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adjudged  casesy  may  possibly  come  within  the  reason  of  the 
enumerated;  but  they  ought  to  appear  clearly  to  do  so,  before 
they  are  admitted.  The  court  ought  to  be  well  satisfied  that 
the  person  who  proTCs  the  signatures  on  a  bank  Ull,  without 
having  seen  the  signers  write,  or  having  been  engaged  in  a 
correspondence  with  them,  were,  from  their  situation  and  pur- 
suits, likely  to  acquire  a  correct  knowledge  on  the  subject;  and 
particularly,  that  they  must  have  known  of  the  return  of  those 
bills  they  believed  to  be  genuine,  if  they  had  been  spurious. 
The  first  witnesses  in  this  case  only  knew  that  they  had  received 
bills  in  the  course  of  business  which  purported  to  be  signed  bj 
the  president  and  cashier  of  the  Augusta  bank;  that  thej 
passed  them  away,  and  if  they  were  genuine,  the  note  in  ques- 
tion was  counterfeit.  What  was  the  occupation  of  the  vntoesses, 
whether  they  were  likely  to  receive  many  bills  and  to  acquire  an 
accurate  knowledge  of  the  signatures,  are  facts  to  which  no 
evidence  is  directed.  They  may  have  received  counterfeit  bills, 
which  may  yet  return;  for  it  is  not  said  when  they  received  and 
passed  them  away.  Such  evidence  I  think  inadmissible;  es- 
pecially as  it  requires  much  experience  and  a  more  than  ordi- 
nary skill  to  detect  counterfeit  signatures  to  bank-notes.  The 
fraudulent  ingenuity  of  men  has  brought  this  crime  to  such 
perfection  that  even  the  signers  themselves  haye  sometimee 
been  imposed  upon.  Hence,  before  witnesses  are  allowed  to 
give  evidence  to  the  jury,  the  court  ought  to  be  satisfied  that 
they  are  skilled  in  the  knowledge  of  bank  notes.  The  evidence 
of  Erwin  approaches  very  nearly  to  my  conceptions  of  what  is 
proper  on  such  a  question;  and  if  I  were  certain  that  the  ver- 
dict was  founded  en  his  evidence,  and  not  on  that  of  the  othei 
witnesses,  I  should  hesitate  in  agreeing  to  a  new  trial.  But  as 
some  improper  testimony  has  been  admitted,  a  new  trial  must 
be  awarded. 

Hall,  J.,  and  Hendsbson,  concurred. 


In  SUUe  V.  Harris,  5  Ire<L  L.  287,  it  wm  held  that  on  an  indictment  foi 
passing  a  foiled  bank  note,  one  who  had  been  employed  as  cashier  of  a  bank 
for  ten  years  and  in  that  capacity  had  received  and  passed  away  a  greatnom- 
ber  of  notes  of  the  bank  whose  note  was  alleged  to  have  been  fotged,  withoat 
ever  having  one  returned  as  coonterfeit,  and  who  swore  that  he  believed  hs 
could  readily  distinguish  between  a  genuine  and  a  counterfeit  note,  not  only 
from  the  handwriting  of  the  signatures,  but  also  from  the  pi^ier,  engraving 
and  general  appearance  of  the  note,  was  a  competent  witiMss  to  prove  thst 
the  note  was  counterfeit;  and  the  court  said: 

"  In  ^  Uen*8  ccue,  1  Hawka,  6,  the  only  ground  on  which  the  witnesses  judgsd 
was  the  handwriting  in  the  signatures  to  the  note;  and  the  ooort  tboogM 
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their  opportauties  of  gicuuiig  a  oomot  knofwledge  of  fhsft  were  not  ndlloieikt. 
Tbat  caae  went  very  far  in  restricting  the  evidence  m  it  leenui  to  as.  Many 
peraons,  indeed,  pay  Teiy  little  attention  to  handwriting,  and  handle  hank- 
notes  without  retaining  any  exemplar  in  the  mind;  and  such  persona  may 
well  aay  they  are  not  well  aoqnainted,  and  on^t  not  to  he  allowed  to  testify 
to  it  But  it  would  seem  to  he  otherwise  as  to  those  who  under  snch  circom- 
stsnces  do  attend  to  the  signatores  and  other  properties  of  the  notes,  so  as 
to  give  a  oorrect  knowledge  of  them.  For  one  who  has  heen  in  the  hahit  of 
reoeiying  lazge  soms  in  hank  notes,  and  passing  them  off  at  periods,  from 
which  eTeiy  one  mnst  know  that  in  the  oonrse  of  trade,  many,  if  not  all  of 
them,  most  long  ago  have  heen  presented  at  the  hank  whence  they  were 
issued,  and  who  has  no  reason  to  suppose  that  payment  of  a  single  one  of 
them  was  refused,  may  well  he  considered  in  the  U^t  of  one  who  has  canried 
on  a  correspondence  with  the  officers  of  the  hank,  m  which  the  latter  rooog* 
niae  the  letters  addressed  in  their  names  to  the  witness  to  he  genuine,  or 
paid  hills  of  exchange  drawn  on  them  hy  the  witness:  2  Stark.  Ev.  372L  And 
soch  a  person  appearing  not  to  have  heen  imposed  on  l^  a  had  note  among  ao 
many,  may  justly  he  deemed  a  competent  Jndgeof  good  and  had  notes  of  that 
hank."  In  Pope  v.  Adsew,  1  Ired.  L.  16,  the  rule  on  this  subject  was  said  to 
he  "  that  the  witness  must  either  have  seen  the  party  write,  or  have  obtained 
a  knowledge  of  his  writing  from  a  correspondence  with  him  upon  mattea  of 
business,  or  from  transactions  between  them,  such  as  having  paid  lulls  of 
exchange  for  the  party  for  which  he  has  afterwards  accounted."  This  doc- 
trine is  followed  in  Qordtm  v.  Price,  10  Ired.  L.  387,  and  in  McKonhey  v. 
Oayhrd,  1  Jones'  Law,  96,  where  the  previous  cases  are  cited  and  approved. 
It  waa  held,  however,  in  Barwiek  v.  Wood,  8  Jones'  L.  310,  that  if  the  wit- 
ness professed  himself  to  be  well  acquaints  with  the  disputed  handwriting 
it  was  not  the  business  of  the  party  calling  him  to  show  in  the  first  instance 
what  opportunities  he  had  had  of  acquiring  a  sufficient  knowledge  of  the 
anbjeot;  but  this  might  be  left  to  the  cross-examination.  See  the  note  to 
Homer  v.  WaiUep  6  Am.  Dec  171,  where  the  law  on  this  suVjeot  is  fully 
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ri  Hawxi,  96.] 

Gbabieabui  Dsvibs— VALmxTT  ov. —-Where  a  testator,  after  providing  for 
the  payment  of  his  debts  and  of  certain  specific  legacies,  gave  the  re- 
mainder of  his  estate  to  his  trustees  and  executors^  in  trusty  desiring  thai 
his  landed  property  should  not  be  sold,  but  rented  to  good  advantage, 
and  that  the  said  trustees  should  apply  the  inues  and  profits  of  all  his 
pfoperty  to  the  establishment  and  maintenance  of  a  free  school  for  the 
education  of  orphans  and  the  children  of  indigent  parents,  the  amount 
of  all  hii  estate  to  be  a  principal  sum  and  to  remain  undimimshed  for- 
ever, and  the  issues  and  profits,  only,  to  be  appropriated  to  the  support 
of  said  school,  it  was  held  that  the  will  did  not  create  a  perpetuity,  as 
the  trustees  had  the  power  of  alienation,  although  a  purchaser  with 
notice  might  take,  subject  to  the  trust,  and  that  the  principles  of  common 
law  and  the  provisions  in  the  constitution  and  bill  of  rights  relating  to 
perpetuities  were  designed  only  to  prevent  the  entailing  of  estates  and 
the  accumulation  of  individual  wealth,  and  did  not  prohibit  the  creation 
of  a  permanent  fund  for  charitable  usSi 
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iDmc— Ko  T&U8T  BxmJLiB  to  Hub.-— In  raoh  a  case  as  the  tnutees  take 
the  l^gal  estate  and  the  trust  is  oertain  and  not  imlawfii],  a  bOl  by  the 
heir  to  deblare  it  void  wiU  be  dtsmiseed,  becanse  no  trust  results  to 
him. 

Bqvrrr  JuBiaDionov  ovzb  Chabttibb.  -^  Under  the  statute  of  43  El]&, 
which  is  in  force  in  this  state^  and  under  the  acts  of  assembly^  indepen- 
dent of  that  statate,  courts  of  equity  have  the  same  jurisdiotioa  ovsr 
charities  as  the  English  court  of  chancezy. 

Idkk— Whxbb  Tbubt  is  Sfbohio.— Aside  from  its  special  jnrisdiotum  ovsr 
charities^  a  court  of  eqtdty  will  take  cognizsnce  of  a  devise  to  trustees 
for  a  specific  and  definite  charitable  porpcee^  as  a  matter  of  trust. 


Bnii  by  the  heirs  at  law  and  next  of  kin  of  Moses  Oriffin, 
deceased,  against  his  executors  and  trustees  to  have  certain 
charitable  trusts  in  his  will  adjudged  void,  and  the  defendants 
dechired  trustees  for  the  phiintiffs.  The  will  in  question,  after 
appointing  the  defendants  executors  and  trustees,  and  provid- 
ing for  the  payment  of  debts,  etc.,  proceeded  as  follows:  *'  As  to 
the  remainder  of  my  estate,  both  real  and  personal,  I  give  the 
same  to  my  said  trustees  and  executors,  in  trust,  to  be  managed 
by  them  to  the  best  advantage  for  the  purposes  hereinafter 
mentioned/'  It  then  provided  for  the  inyestment  of  the  testa- 
tor's  money,  and  the  collection  of  debts,  etc.,  and  added:  ''I 
desire  my  landed  property,  consisting  of  houses  and  lots  in 
the  town  of  Newbum,  shall  not  be  sold,  but  rented  out  to  the 
best  adTantage.  *  *  *  j  desire,  that  my  trustees  and  exec- 
utors, out  of  the  issues  and  profits  of  my  estate,  real  and  per- 
sonal, shaU  purchase  two  acres  of  land,  in  some  couTenient 
and  healthy  place,  in  the  town  of  Newbum,  and  as  soon  as  the 
funds  arising  from  the  profits  of  my  estate,  be  deemed  by 
them  sufficient  to  make  a  commencement,  that  a  brick  house 
shall  be  erected  on  such  part  of  said  land  as  my  executors 
shall  determine  on,  which  shall  have  a  large  room  laid  off  and 
finished,  on  the  first  fioor,  suitable  for  a  school-room,  and  the 
remainder  of  the  house  finished  in  a  plain  manner,  fit  for  the 
accommodation  of  indigent  scholars,  and  be  called  'Ghriffin's 
Free  School.'  And  it  is  my  desire,  that  as  soon  as  the  house  is 
finished,  and  the  funds  arising  from  the  profits  of  my  estate 
will  admit,  a  proper  school-master  shall  be  employed,  for  tbe 
purpose  of  teaching  and  educating  therein  as  many  orphan 
children,  or  the  children  of  such  other  poor  and  ind^j^ent  par- 
ents as  are  unable  to  accomplish  it  with  their  own  means,  and 
who,  in  the  judgment  of  my  trustees,  are  best  entitled  to  the 
benefits  of  the  donation,  as  the  funds  are  to  be  found  equal  to; 
and  it  would  be  my  wish  should  the  funds,  by  good  manage- 
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ment,  proTe  equal  to  it,  to  clothe  and  maintain  the  indigent 
Bcholars  as  well  as  school  them;  and  when  the  scholars  shall 
arrive  at  the  age  of  fourteen  years,  it  is  my  desire  that  my 
execators  bind  them  out  to  trades,  or  other  suitable  occupa- 
tions. And  to  prevent  misconception,  my  meaning  is,  that  the 
amount  of  my  estate,  real  and  personal,  at  the  time  of  my 
decease,  shall  be  considered  as  a  principal  sum,  and  is  to  re- 
main undiminished  forever,  except  the  payment  of  my  debts 
and  legacies  hereinbefore  bequeathed;  and  that  the  issues  and 
profits  only  shall  be  appropriated  to  the  support  of  the  said 
free  school;  and  I  would  have  it  understood,  that  it  is  my 
desire  that  all  interest  arising  from  money  put  out  at  interest, 
shall  be  again  put  at  interest,  and  deemed  principal,  and  con- 
tinue at  interest,  until,  by  my  executors,  it  shall  be  deemed 
sufficient  to  put  the  institution  in  operation." 

Upon  a  demurrer  to  the  bill  the  cause  was  transferred  to  this 
court  for  decision. 

Oiuton,  for  the  demurrer,  contended  that  the  will  did  not 
create  a  perpetuity,  because  the  trustees  having  the  legal  title 
had  power  of  alienation,  and  that  even  a  positive  direction  in 
the  will  that  they  should  not  alienate  would  not  limit  this  right, 
because  such  direction  would  be  held  void,  as  being  repugnant 
to  the  estate  of  the  trustees  in  the  premises,  citing  ScaUergoodT, 
Edge,  1  Salk.  229;  per  Treby,  0.  J.,  12  Mod.  287;  2  Bl.  Com.  174; 
Dtihe  o/NarfoWa  caae,  8  Cas.  in  Gh.  App.  86;  Sand,  on  Uses,  60, 
61, 62,68;  DoeT.  Oarter.ST.  B.  61;  MalimY.Keigkley,  2yes.  jun. 
682.  He  claimed  also  that  devise  being  for  a  definite  and  cer- 
tain charitable  purpose,  and  made  to  trustees  particularly  named, 
created  a  valid  and  effectual  trust,  of  which  a  court  of  equity  had 
cognizance  under  the  statute  of  48  Eliz.,  c.  4,  and  the  acta  of 
assembly,  citing  2  Inst.  707;  2  Fonb.  Eq.  206,  207,  224,  225; 
Maggridge  v.  Thackwea,  1  Yes.  86;  OHffiih  Flood*8  case,  Hob. 
186;  Gaae  of  Chrisi  College,  W.  Bl.  91;  AOomey-general  v.  JEKck- 
man,  2  Eq.  Oas.  Ab.  198;  1  Bridg.  170;  Porier^a  case,  1  Co.  24, 
note;  SuUon'a  Eoepital  case,  10  Bep.  1;  AUomey-generdl  v.  Boto* 
yer,  8  Yes.  726;  Adams  v.  Lambert,  4  Bep.  104-llQ,  and  cases 
cited;  BcgptiBi  AsaociaHon  v.  Hari,  4  Wheat.  1;  Coop.  Eq.  PL 
27;  1  Gh.  Bep.  184;  4  Wheat.  App.  20. 

Mordecai  and  SeaweU,  cofUra,  insisted  that  the  will  created  a 
perpetuity,  and  besides,  that  the  trust  was  vague  and  indefinite, 
and  for  that  reason  void.  They  further  contended  that  the  stat- 
ute of  48  Eliz.  was  not  in  force  here,  and  that  a  court  of  equity 
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has  no  jurisdiction  to  enforce  charitable  traat,  and  upon  these 
points  cited  8  P.  Wms.  20,  252;  1  Bro.  0.  C.  206,  222,  508;  4 
Id.  409;  Haywood  y.  Craven,  2  Law  Bep.  657;  2  Atk.  150;  Haxdr. 
491;  1  W.  Bl.  180,  182;  Sbep.  Toooh.  607, 609;  Sand,  on  Ueee, 
7, 176, 177;  Plowd.  568;  Co.  litt.  2  b;  Pow.  Dev.  314, 337;  Br. 
Ab.  tit.  Devise,  65,  77;  Dyer,  100;  2  T.  B.  672;  1  W.  Bl.  160; 
2  Burr.  1108;  1  P.  Wms.  35,  88,  90,  109, 143;  8  Bl.  Com.  47, 
427;  Coop.  Eq.  PI.  27;  2  Fonb.  Eq.  206;  2  Yem.  226;  Dick. 
168, 169,  268;  Monoe  ▼.  Bishop  of  Durham,  9  Yes.  899;  10  Id. 
622;  2  Yes.  jun.  666. 

Bj  Court,  Tatlob,  C.  J.  It  is  impossible  to  read  this  will 
without  wishing  the  objects  of  it  may  be  lawfully  accomplished, 
since  tbeir  nature  is  so  purely  beneyolent,  and  they  promise  to 
afford  such  eztensiTe  benefits  to  the  part  of  the  state  where  the 
trust  is  to  be  carried  into  execution.  But  this  very  circumstance 
admonishes  a  judge  to  be  cautious  in  every  step  he  takes  to 
recollect  that  his  office  is  to  administer  the  law  as  he  finds  it, 
and  not  as  he  wishes  it  to  be,  and  to  arm  himself  with  new  reso- 
lution in  a  case  so  peculiarly  calculated  to  enlist  the  judgment 
on  the  side  of  the  affections.  The  subject,  too,  is  in  a  great 
measure  new  in  our  courts,  and  is  acknowledged  to  be  entangled 
with  difficulties  even  in  the  country  whence  we  derive  oar  l^gal 
notions,  so  that  it  is  not  easy,  from  the  multitude  of  conflicting 
decisions,  to  extract  the  true  principle  on  which  the  case  ought 
to  be  placed.  The  bill  is  filed  to  attain  an  account  and  division 
of  the  real  and  personal  estate  of  Moses  Griffin,  and  to  have  his 
executors  declared  trustees  for  the  complainants,  who  are  the 
heirs  at  law  and  next  of  kin  of  the  testator.  The  bill  is  demurred 
to  and  the  argument  has  involved  many  interesting  and  import- 
ant topics,  towards  the  illustration  of  which  numerous  authori- 
ties have  been  adduced  and  commented  on.  The  principal 
objections  to  the  will  are,  that  it  tends  to  produce  a  perpetuity; 
that  the  objects  of  the  trust  are  vague  and  indefinite,  and  that 
as  it  is  discretionary  with  the  executors  whether  they  will  fulfill 
the  trust  or  not,  there  is  no  one  to  call  them  to  account.  Hence 
it  is  alleged  that  the  property  ought  to  be  given  to  the  next  of 
kin  and  the  heirs. 

It  is  deemed  material  to  remark,  in  the  first  place,  that  the 
executors  do  not  seek  the  aid  of  the  court  at  present  to  estab- 
lish the  charity,  whatever  they  may  do  in  the  future;  but  this 
application  is  made  by  the  heirs  and  next  of  kin  to  defeat  the 
will,  so  that  if  the  trust  be  valid  at  law,  and  the  objects  of  it 
sufficiently  certain,  it  seems  superfluous  to  inquire  into  the 
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powers  of  the  court  in  relation  to  cbaritftble  deTiges  and  be- 
queetSy  for  if  it  were  eoneeded  that  a  coort  of  chancery  in  this 
state  is  inyested  with  no  such  jorisdiction  over  sach  sabjects, 
yet  if  the  disposition  of  the  will  is  valid  at  law^  the  demurrer 
must  be  sustained  and  the  executors  left  to  manage  the  fund  in 
such  a  way  as  the  law  prescribes,  and  under  such  protection  as 
it  affords.  If  the  trust  were  unlawful  the  court  would  decree 
the  property  to  the  complainants,  as  in  the  case  of  Oraven*9  will; 
but  if  it  be  lawful  and  sufKdently  definite  to  be  carried  into 
execution,  it  cannot  be  subverted  in  this  court. 

There  is  no  principle  of  law  which  forbids  the  appropriation 
of  property  to  charitable  uses,  since  the  power  of  alienation 
was  introduced.  A  devise  to  individual  trustees,  by  name,  for 
any  purpose  not  made  unlawful  by  the  statutes  of  Mortmain, 
has  even  been  deemed  valid  since  tilie  statute  of  wills,  independ- 
ent of  the  43  Elia.  The  civil  law  was  distinguished  for  the  pro* 
tection  it  afforded  to  such  bequests;  and  the  first  decisions  un- 
der the  statute  of  wills  were  probably  influenced  by  a  lilra 
disposition  in  the  courts.  To  maintidn  a  charity  expressly 
declared  by  the  testator,  seems  to  follow  naturally  from  the 
former  power  of  the  ordinary  to  apply  a  part  of  every  man's 
personal  estate  to  charity:  WkUe  v.  WhUe,  1  Bro.  0.  C.  12;  Mag^ 
gridge  v.  Thackvodl,  7  Yes.  jun.  86,  69.  la  Porter^8  case,  1  Bep. 
22,  the  devise  was  to  the  wife,  on  condition  that  she  should 
grant  the  lands  for  the  maintenance  forever  of  a  free  school 
which  the  testator  had  erected,  and  of  alms-men  and  alms- 
women  attached  to  it.  By  those  who  argued  in  support  of  the 
devise,  one  reason  given  was  that  the  statute  of  Henry  Yill. 
avoids  superstitious,  and  not  charitable  uses.  Another  was, 
that  it  extended  to  this,  it  made  the  use  and  not  the  convey- 
ance void.  And  the  devise  was  sustained  by  the  court  The 
condition  was  held  to  be  a  lawful  one,  and  such  as  the  trustee 
might  execute.  It  was  because  the  condition  was  not  performed 
tha^  the  heir  was  permitted  to  enter.  This  case  is  commented 
on  by  the  chief  justice  of  the  United  States  in  the  SapHst  Amy- 
eiaUon  v.  Marl,  and  it  is  taken  for  granted  that  the  trust  was  a 
lawful  one,  and  might  have  been  performed. 

In  enumerating  the  trusts  not  executed  by  the  statute  of  uses, 
Sanders  puts  this  case:  If  a  man  enfeoff  to  two  or  three  persons 
and  their  heirs  in  trust;  and  to  the  intent  that  the  inhabitants  of 
such  a  place  should  have  a  free  school,  or  in  trust  to  mainfAin 
poor  children,  this  trust  is  not  executed  by  the  right  of  27  Hen. 
VUJL.,  for  the  land  must  remain  in  the  trustees  to  answer  the 
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purposes  of  the  trust,  and  therefore  not  a  nse  executed  by  tlie 
statute.  One  reason  for  this  oonstmotion  is  because  a  use  c«n- 
not  be  limited  to  a  parish,  or  any  indefinite  multitude,  by  a  gen- 
eral name,  it  being  no  corporation,  and  without  any  puMie 
allowance.  But  this  limitation  of  the  use  is  good  as  a  trust.  Aih 
other  reason,  because  it  la  a  rule  in  chancery,  that  where  lands 
are  given  to  trustees  in  trust  to  pay  the  profits  over,  the  lande 
must  continue  in  the  trustee,  in  order  to  perform  the  irost 
These  two  instances  of  valid  trusts  at  law,  where  the  objects  of 
trusts  are  not  more  certain,  and  in  the  last  case,  less  so  than 
that  before  us,  show  that  the  will  is  sustainable  at  law. 

In  the  case  before  cited  from  Wheaton*s  reports,  the  bequest 
was  to  the  Baptist  Association  that  for  ordinary,  meets  at  Phihh 
delphia  annually,  for  the  education  of  youths  of  the  Baptist  de- 
nomination, and  it  was  held  that  the  association,  not  being  in- 
corporated at  the  testator's  death,  could  not  take  the  trust  as  a 
sociely.  The  chief  justice  observes:  **  The  cedui  qu£  inul  csa 
be  brought  into  being  only  by  the  selection  of  those  who  are 
named  in  the  will  to  take  the  legacy  in  trust,  and  those  who  u% 
named  are  incapable  of  taking  it.'*  In  the  case  before  us  on  the 
contrary,  the  executors  are  capable  of  taking  the  estate  in  trust, 
and  are,  therefore,  capable  of  selecting  those  who  are  to  be 
benefited  by  it.  If,  then,  the  widow,  in  Porier^s  case,  might 
lawfully  grant  the  land  for  the  maintenance  forever  of  the  free 
school  and  of  alms-men  and  alms-women,  and  the  feoffees  in  the 
case  from  Sanders  might  lawfully  provide  a  free  school  or  main- 
tain poor  children.  I  cannot  perceive  any  reason  why  the  ex- 
ecutors in  this  case  may  not  purchase  land,  erect  a  school,  and 
select  the  poor  children  to  be  educated  and  bound  out.  The 
trust  may  be  carried  into  complete  execution,  by  an  act  of  in- 
corporation, as  was  suggested  in  Pofier^s  case,  and  by  the  same 
means  also  the  objection  may  be  obviated,  that  there  is  no  peiaon 
to  call  the  executors  to  account. 

This  inconvenience,  however,  arises  from  the  act  of  the  testa- 
tor himself,  who  may  fairly  be  presumed  to  have  known  where 
he  might  safely  confide  so  large  a  trust,  and  as  he  might  have 
given  the  properly  absolutely  to  the  executors,  no  reason  isper> 
deved  why  he  might  not  invest  them  with  discretionaiy  power* 
for  so  beneficent  an  end.  It  is  true  that  a  court  of  equity  aasumck 
a  control  over  trusts  in  general,  and  if  the  objects  be  uncertain, 
will  consider  the  property  undisposed  of  for  the  benefit  of  the 
heirs  and  next  of  kin.  But  here  the  objects  are  distinct,  vib>« 
the  education  of  poor  children  and  the  binding  them  out  as  i^ 
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prentioes.  As  all  fhe  poor  children  in  that  part  of  the  county 
could  not  reoeire  the  benefit  of  the  fond,  a  discretion  was  necee- 
Barily  confined  to  the  executors  to  select  such  as  stood  most  in 
need  of  that  aid.  Without  so  much  discretion  as  this,  no 
charitable  institution  could  oyer  have  been  establishedy  for 
though  it  might  be  possible  for  a  testator  to  designate  existing 
objects,  how  could  he  point  out  those  hereafter  to  be  admitted. 
The  devises  and  bequests  are  next  objected  to,  on  the  ground 
that  they  tend  to  a  perpetuity.  The  meaning  which  the  law 
annexes  to  this  tenn  is,  that  of  an  estate-tail  so  settled  that  it 
cannot  be  undone  or  made  Toid.  As  when  if  all  the  parties 
who  have  interest  join,  they  cannot  bar  or  pass  the  estate;  but 
if  by  the  concurrence  of  having  the  estate-tail  it  may  be  barred, 
it  is  not  a  perpetuity.  It  is  in  reference  to  estate»>tail  that  the 
word  is  used  in  the  bill  of  rights;  for  there  was  no  other  estate 
that  had  a  tendency  that  way.  A  condition  not  to  alien  an- 
nexed to  a  fee-simple  is  void;  and  the  rules  relative  to  execu- 
tory devises,  by  which  their  duration  is  limited,  had  effectually 
checked  their  tendency  to  a  perpetuiiy.  In  obedience  to  the 
declaration  of  the  bill  of  rights,  and  to  the  injunction  in  the 
constitution,  the  legislature  of  1784  abolished  entails,  giving  as 
a  reason  that  they  tended  to  ndse  the  wealth  and  importance 
of  particular  families,  and  to  give  them  an  undue  influence  in  a 
republic.  This  shows  plainly  that  they  designed  to  prevent  the 
accumulation  of  individual  wealth,  and  did  not  contemplate  the 
possibility  of  any  evil  likely  to  arise  from  the  establishment  of 
a  permanent  fund  for  charitable  uses.  The  probable  effect  of 
this  was  to  reverse  of  what  they  meant  to  guard  against,  as  it 
promised  to  increase  the  equality  of  the  republic.  It  would 
afford  the  means  of  instruction  to  those  who  could  not  other- 
wise procure  them;  it  would  diffuse  knowledge  and  morality 
among  that  class  of  society  which  stands  most  in  need  of  them, 
and  hj  rendering  them  useful  and  e£Bcient  members,  add  to  the 
strength  and  happiness  of  community.  Assuredly,  then,  prop- 
erty applied  to  these  ends  never  ent^ed  into  the  common  law 
notion  of  a  perpetuity;  otherwise  the  objection  would  have 
been  taken  in  Porter^s  cam,  and  the  many  others  to  be  found  in 
the  books  where  similar  dierpositions  have  been  made.  The 
common  law  has  been  always  adverse  to  perpetuities,  and  it  is 
acknowledged  on  all  hands  that  executory  devises,  on  account 
of  their  tendency  that  way,  are  not  the  legitimate  ofiiEfpring  of  it, 
but  a  privilege  gradually  insinuated  into  its  system.  The  op- 
position to  Mortmain  did  not  arise  from  the  mischiefs  likely  to 
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ensue  from  the  Btagnation  of  property,  but  from  the  loss  oo* 
eadoned  to  the  barons  of  the  profits  of  their  tenure.  It  is  true 
that  one  of  the  last  Mortmain  acts  in  England  reoiteB  this  as 
an  evil;  but  that  proves  that  it  was  not  an  inherent  objection 
to  such  diupositionB  in  point  of  law,  otherwise  they  would  not 
have  subsisted  for  so  long  a  period.  I  am  thus  led  to  oon- 
olude,  that  a  perpetuity  which  the  law  would  deem  Toid^  most 
be  an  estate  so  settled  for  private  uses  that  by  the  very  terms 
of  its  creation  there  is  no  potestas  aUenandi  in  the  owner.  Thers 
is  no  such  restraint  imposed  upon  these  executors.  They,  like 
other  trustees,  may  sell  for  a  valuable  consideration;  but 
whether  the  purchaser  can  acquire  such  a  title  as  will  prevail 
against  the  cesiui  que  inui,  vrill  depend  upon  his  having  nottoe, 
an  incidental  oiroumstance  wholly  independent  of  the  ri^t  of 
selling. 

The  next  inquiry  is,  whether  a  court  of  equity  in  this  state 
has  jurisdiction  of  the  subject.  At  the  period  of  the  first  settle- 
ment of  this  state,  then  a  colony,  the  chanoeiy  in  England  was 
in  the  regular  exerdse  of  jurisdiction  over  charities,  under  the 
43  Elizabeth.  A  similar  court  was  established  by  the  lordfl 
proprietors,  under  the  general  powers  given  them  by  the  charter. 
It  was  held  by  the  governor  and  council,  and  continued  until 
the  year  1777,  when  the  separation  from  the  mother  countiy 
took  place.  The  following  year  the  legislature  dedaxed  all 
such  parts  of  the  common  law  to  be  in  force  as  were  heretofon 
in  force  and  use  within  this  territory,  or  so  much  as  is  not  in* 
consistent  vrith  the  independence  of  the  state.  Under  a  similar 
provision  in  the  laws  of  New  York,  Chancellor  Kent  thooglit 
the  equiiy  system  was  of  course  included:  Manning  y,  Mmwrng, 
1  Johns.  Ch.  686.  From  the  revolution  to  the  year  1782,  them 
was  a  suspension  of  equitable  remedies,  and  sometimes  ct  legal 
ones,  from  the  courts  of  justice  shut  up.  Equitable  rights  con- 
tinued to  subsist  notwithstanding;  and  in  1782,  courts  of  equity 
were  established,  with  all  the  powers  and  authoritieB  that  the 
former  court  of  chancery  used  and  exercised,  and  that  are 
properly  and  rightfully  incident  to  such  a  court,  agreeably 
to  the  laws  in  force  in  the  state,  and  not  inoonaistent  with  the 
oonstitution. 

That  the  oogniJBance  of  charitable  devises  and  bequests  was 
taken  by  the  chancery  in  England,  and  that  it  was  a  pofwet 
rightfully  **  incident  '*  to  such  a  court  at  the  date  of  the  ebaxter, 
is  shown  by  the  adjudged  cases;  whether  the  court  of  dianceiy 
in  this  state  actually  exercised  a  similar  juxisdiotion,  there  ars 
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now  no  means  of  ascertaining.  The  objection  in  this  case  is 
founded  on  the  pecaliar  natnre  of  the  subject,  as  it  is  viewed 
by  the  laws  of  England.  It  is  laid  down  in  the  books  that  the 
king,  as  parens  pairias,  has  the  general  superintendence  of  all 
charities,  not  regulated  by  charter,  which  he  exercises  by  ihe 
keeper  of  his  conscience,  the  chancellor;  and  therefore  the 
attorney-general,  at  the  relation  of  some  informant,  where  it  is 
necessary,  files  ex  officio  an  information  in  the  court  of  chan- 
cery, to  have  the  charity  properly  established  and  applied:  8 
Bl.  Com.  427;  2  Fonb.  Eq.  lib.  8,  c.  1.  It  is  also  said  that  the 
jurisdiction  thus  established  does  not  belong  to  the  court  of 
ohancery  as  a  court  of  equity,  but  as  administering  the  prerogsr 
iive  and  duties  of  the  crown;  and  that  the  duties  Tested  in  the 
chancellor  by  the  statute  of  Elizabeth  are  personal,  and  not  in 
his  ordinary  or  extraordinary  jurisdiction  in  chancery;  the  same, 
in  fact,  which  he  exercises  with  respect  to  idiots  and  lunatics. 

Admitting  this  to  be  so  in  the  broadest  terms,  it  does  not,  to 
my  mind,  present  any  real  difficulty  to  the  like  power  being  ex- 
ercised here.  It  opens  a  wide  fi^d  of  inyestigation,  which  I 
have  reflected  upon,  but  which  I  do  not  think  it  essential  to 
enter  into«  The  short  ground  upon  which  I  should  place  it  is, 
that  upon  the  revolution,  the  political  rights  and  duties  of  the 
king,  devolved  upon  the  people  of  this  state  in  their  sovereign 
capacity.  That  they,  by  their  representatives,  had  a  right  to 
deposit  the  exerdse  of  this  power  where  they  pleased,  and  that 
they  had  placed  it  in  the  hands  of  the  courts  of  equity.  Whether 
this  be  a  correct  view  or  not,  does  not  affect  the  principle  of  my 
opinion  in  this  case,  because,  I  think,  that  where  there  is  a  trust 
and  a  trustee,  with  some  general  or  specific  objects  pointed 
out,  or  trustees  for  general  or  indefinite  charily,  a  court  of 
equity  may,  as  a  matter  of  trust,  take  cognizance  of  it  in  virtue 
of  its  ordinary  jurisdiction.  This  position  is  maintained  by  the 
authorities  quoted  in  a  learned  note  to  the  appendix  of  the 
fourth  volume  of  Wheaton's  reports,  which  cases  I  have  ex- 
amined as  far  as  I  have  had  access  to  them — some  in  the  re- 
ports, and  others  in  abridgments.  The  cases  further  show, 
that  in  indefinite  trusts,  or  trusts  where  some  general  objects 
are  pointed  out,  the  distinction  most  acted  upon  is,  that  in  a 
general  indefinite  purpose,  not  fixing  itself  upon  any  object, 
the  disposition  is  in  the  king  by  sign  manual  But  where  the 
exeoation  is  to  be  by  a  trustee,  with  general  or  some  objects 
pointed  out,  the  administration  of  the  trust  will  be  taken  by  the 
court  of  chanceiy,  either  as  delegate  of  the  crown,  or  as  a  court 
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of  equity,  and  mftnaged  under  a  sohame  reported  bj  a  master, 
and  approved  by  the  conri:  7  Yes.  jnn.  86,  86;  1  Meiiy.  55; 
U  Yes.  jnn.  864;  15  Id.  231;  16  Id.  206;  17  Id.  871. 

I  am  consequently  of  opinion  that  the  demurrer  be  snatained, 
and  the  bill  be  dismissed. 

Hall,  J.,  said  that  writers  on  the  English  ooort  of  ohanoeiy 
divided  its  jurisdiction  into  four  parts:  the  common  law  juris- 
diction, the  equity  jurisdiction,  the  statutory  jurisdiction,  and 
lastly,  the  specially  delegated  jurisdiction. 

The  subject-matter  of  this  bill  cannot  fall  within  the  first.  If 
it  fall  under  the  second,  it  must  be  under  that  division  of  it 
which  we  call  trusts.  In  that  light,  it  must  be  regarded  merely 
as  a  trust,  and  unconnected  with  the  statute  of  the  f  orty-thiid 
Elizabeth.  In  order  that  it  may  be  supported  on  that  ground, 
there  must  be  trustees,  and  a  trust  to  some  person  or  persons, 
or  to  some  particular  definite  object,  marked  out  so  that  the 
trustees  can  be  compelled  to  carry  the  trust  into  effect  by  those 
who  are  the  objects  of  it.  Here  there  are  trustees;  but  it  de- 
pends upon  their  will  and  discretion  to  point  out  and  sdeet 
persons  as  objects  of  the  testator's  bounty.  There  is  no  cedui 
qwB  trust,  who  can  call  for  that  execution  of  the  trust.  The 
charity,  cannot,  therefore  be  carried  into  effect  and  established 
independent  of  the  statute  of  Elisabeth,  for  want  of  an  equitable 
devisee. 

Another  objection  to  this  devise  is,  that  it  caimot  be  sustained 
at  law.  Our  bill  of  rights  declares  that  perpetuites  and  mo- 
nopolies are  contrary  to  the  genius  of  a  free  state,  and  ou^t 
not  to  be  allowed.  And  the  forty-third  section  of  the  oonstita- 
tion  declares,  that  the  future  legislature  of  the  state  should 
regulate  entails  in  such  manner  as  to  prevent  perpetuities. 
At  that  time  perpetuities  appeared  most  prominent  in  estates- 
tail,  and  the  clause  in  the  constitution  just  recited  was  inserted 
with  a  view  to  them.  But  the  clause  in  the  bill  of  rights  was 
inserted  to  prevent  perpetuities  generaUy.  To  make  the  present 
devise  sustainable  it  must  harmonize  with  that  high  authority. 
If  the  trustees  die,  the  legal  estate  given  to  them  will  pass  into 
other  hands,  and  in  contemplation  of  law,  will  last  forever. 
And  the  trust  which  cannot  exist  without  it,  and  is  wholly  de- 
pendent upon  it,  will  have  a  coequal  existence.  Thus  a  portion 
of  property  would,  by  a  decree  of  this  court,  be  locked  up  for- 
ever, and  withdrawn  from  any  ownership  by  which  it  might  be 
aliened.  It  cannot  be  disposed  of  without  a  breach  of  trust, 
except  such  disposition  be  for  the  benefit  of  the  charity.    Ii 
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ouiDot  go  in  debt*  It  is  doomed  to  its  eonrae  and  will  admit 
of  no  deviation.  It  is  not  a  good  ezeoatoxy  derise,  which  may 
last  for  a  life  or  lives  in  being,  and  twenly-one  years  afterwards; 
bat  it  is  a  devise  that  may  last  forever,  and  must  not  be  inter- 
mpted.  The  devise  maybe  laudable;  but  the  end  cannot  sanc- 
tify the  means.  Were  these  trustees  a  corporation,  these  objec- 
tions might  vanish.  Bat  this  coort,  in  the  exercise  of  its 
ordinary  powers  as  a  conrt  of  equity,  does  not  possess  the 
power  of  creating  corporations. 

I  will  now  inqaire,  for  a  moment,  whether  this  case  falls 
within  either  the  third  or  fourth  divisions  of  the  chancellor's 
jurisdiction;  and  this  inquiiy  I  vrill  make  as  to  both  at  the  same 
time. 

The  king,  as  parens  pcUrkB,  has  the  general  saperintendence 
of  all  charities,  which  he  exercises  by  his  chancellor,  the  keeper 
of  his  conscience.  The  chancellor  possesses  and  exercises  this 
power  by  virtae  only  of  such  delegation;  and  such  power  so 
delegated,  is  the  foundation  of  which  the  statute  43  Eliz.  c.  4, 
is  the  superstructure.  To  that  power  of  superintendiug  char- 
ities which  the  chancellor,  as  the  keeper  of  the  king's  conscience, 
possesses,  the  statute  adds  the  power  of  inquiring  into  all 
abuses  of  charitable  donations,  and  rectifying  the  same  by 
decree.  Thus,  then,  the  power  which  the  king  possesses  of 
creating  corporations,  the  power  which  he  delegates  to  the 
chancellor,  of  inquiring  into  abuses  of  charitable  trusts,  and 
correcting  the  same,  are  powers,  when  united,  sufficient  to  de- 
termine all  questions  relative  to  charities;  and  sufficient  to 
establish  corporations,  and  then  vest  in  them  all  donations 
agreeably  to  the  will  of  the  testator  or  donor.  In  the  case 
before  us,  the  trustees  could  be  converted  into  a  corporation, 
and  the  property  vested  in  it,  to  be  applied  as  the  testator  has 
directed.  In  that  case  there  could  be  no  objection  to  it  as  a 
perpetuity.  Our  court  of  equity,  clothed  with  all  the  power 
which  the  statute  of  Elisabeth  could  give,  cannot  create  a  cor- 
poration. 

SeethenoietolkMlMv.  3TtoJlteriMy  J^Mler^^al^l^^g7^wh^gitbs■^^^•^^ 
of  tihiritnW^  n^fff  H  fcPy  tflHmiiMwI. 
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Austin  v.  Rodman. 

ClB4wa.lM.] 

IhumBB  BmxuB)  to  Nonci,  Whsbt.— Tbe  drnwar  of  abiU  k antilbd  I* 
notioe  of  diihonor,  althongh  he  has  no  fondB  in  the  dnwee's  handbH  if  b* 
has  reasonable  gioand  to  ezpeot  the  bill  to  be  hanored*  aa  where  the 
dz»wee  has  gi^en  him  written  aathority  to  draw. 

Bmaoov ABLE  NonoB  07  NoN-AocsFTAHOX.— Where  a  bill  is  payable  after 
si^t^  it  shoold  be  presented  for  aooeptance  within  a  reaaouable  tisM^ 
and  immediate  notioe  of  non-aooeptanoe  shoold  be  given.  It  is  not  ssf* 
fident  to  gtve  notice  of  non-aooeptanoe  and  non-payment  together,  after 
the  bill  beoomes  payable. 

Ddobarob  of  Dsawxb  bt  Laohss.— If  the  diawer^a  liabiUty  on  a  bill  ii 
diseharged  by  the  laehe»  of  the  holder,  he  will  not  be  liable  on  a  ooasl 
for  money  had  and  leoeived. 

Appeal  from  a  jadgment  for  the  plaintiff  in  an  action  of 
auumpeii,  the  declaration  in  which  contained  a  special  count  oo 
a  certain  bill  drawn  by  the  defendant,  and  also  a  count  fan 
money  had  and  receiTed.    The  opinion  states  the  case. 

Mardecai  and  SeaweU,  for  the  defendant. 

Oaakm,  for  the  plaintiff. 


By  Court,  Tatlob,  0.  J.  The  only  question  to  be  decided  in 
this  case  is,  whether  the  plaintiff  be  entitled  to  recoTer  on  the 
count  for  money  had  and  receiyed,  the  count  upon  the  non- 
acceptance  of  the  bill  having  been  abandoned,  because  theie  is 
nothing  in  the  case  tending  to  show  notice  of  such  non-aooept* 
ance. 

The  material  facts  are,  that  on  the  eleyenth  and  twentieth  of 
April,  1816,  E.  Biggs,  the  drawee  of  the  bill,  wrote  two  letteis 
to  Bodman,  the  drawer,  informing  him  that  he  had  chartered 
the  Aurora  to  go  to  Washington,  in  this  state,  for  a  cargo  of 
naval  stores,  and  directing  Bodman  to  draw  on  him  at  Oeorge* 
town.  The  yessel  arrived  and  began  to  load  on  the  fifteenth  of 
IIbj,  and  completed  her  loading  on  the  ninth  of  June;  but  as 
part  of  her  cargo  was  to  be  taken  in  at  Ocoaoock,  she  did  not 
finally  depart  from  our  waters  until  the  twenty-third  of  June. 
On  the  thirteenth  of  May,  two  days  before  the  ship  began  to 
load,  Bodman  drew  this  bill  on  Biggs,  at  Georgetown,  for  one 
thousand  dollars,  payable  thirty  days  after  sight,  in  fator  of 
the  plaintiff,  or  order.  There  is  a  memorandum  on  the  bill  of 
its  being  noted  on  the  twenty-seventh  of  May;  but  the  only 
protest  is  that  for  non-payment,  which  was  made  on  the  thirtieth 
June;  and  on  the  same  day  the  notary  put  a  letter  into  the  post* 
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office  at  Geozgetown,  giTisg  Bodman  notice  of  the  non-pay- 
ment and  protest.  From  these  facte  we  shall  be  able  to 
ascertain  whether  there  has  been  any  laches  on  the  part  of  the 
holder  of  the  bill;  for  it  is  a  vexy  clear  position  that  if  the 
drawer  is  dischaiged  upon  the  bill  by  such  laches,  it  is  not  com- 
petent for  the  plaintiff  to  recoTer  upon  the  other  coant,  for 
money  had  and  received.  As  this  bill  was  payable  within  a 
certain  period  after  sight,  a  presentment  for  acceptance  was 
necessary,  and  notice  ooght  immediately  to  haye  been  given  of 
the  non-acceptance  to  Uie  person  meant  to  be  charged.  It 
is  not  sufficient,  in  such  case,  to  wait  till  the  time  of  payment 
has  arrived,  and  then  to  give  notice  of  non-acceptance,  as  well 
as  non-payment:  12  East,  484.  It  is  a  presumption  of  law  that 
the  drawer  is  prejudiced  by  the  want  of  notice,  and  the  circum- 
stances of  this  case  demonstrate  the  wisdom  of  the  rale.  If 
notice  had  been  given  to  Bodman  of  the  non-acceptance,  it 
would  haTe  reached  him  before  the  departure  of  the  ship  from 
the  state,  and  haTe  thus  given  him  an  opportunity  of  indemni- 
fying himself  for  any  advances  for  the  cargo.  The  notice 
of  non-payment  could  haTe  been  of  no  use  to  him  in  this  yiew, 
for  it  was  put  into  the  poBtK>ffice  after  the  ship  had  sailed  on 
her  voyage. 

It  is,  howcTer,  relied  upon  by  the  plaintiff,  that  this  is  a  case 
where  the  law  dispenses  with  notice,  since  it  appears  in  the  case 
thai  Biggs  owed  Bodman  nothing,  either  when  the  bill  was 
drawn  or  when  it  was  protested.  That  such  an  exception  to 
the  rale  of  giving  notice  was  established  in  the  case  of  Bicker' 
dibs  T.  Bottman^  1  T.  B.  410,  and  has  been  acted  on  in  many 
cases  since,  cannot  be  disputed^  But  it  is  equally  true  that  the 
inconyenience  of  relaxing  the  rule  has  been  the  subject  of 
regret;  and  a  strong  disposition  has  been  manifested  by  the 
judges  to  qualify  and  restrain  the  exception  itself.  They  haTe 
accordingly  said  that  actual  value  in  the  hands  of  the  drawee 
at  the  time  of  drawing  the  bill,  was  not  essentially  necessary  to 
entitle  the  drawer  to  notice  in  case  of  a  dishonor;  but  if  the 
drawer  had  good  ground  to  think  that  he  had  a  right  to  draw, 
as  where  be  had  made  a  consignment  to  answer  the  bill,  thoagh 
it  might  not  have  reached  the  drawee  when  the  bill  was  pre- 
sented for  acceptance,  or  where  an  acceptance  is  expected  to  be 
made  on  the  ground  of  a  fair  mercantile  agreement,  and  in 
seyeral  other  cases  depending  on  the  same  reason,  it  has  been 
held  that  notice  is  not  dispensed  with.  In  the  case  before  us, 
l^rtiimiMi  bad  not  only  ground  to  believe  that  his  bill  would  be 
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honored,  but  he  drew  it  on  the  express  ihitten  authority  ol 
Biggs;  and  this  I  should  deem  sofficient  of  itself  to  entitle  him 
to  notice.  The  law,  therefore,  arising  from  the  facts  before  ns, 
is  dearlj  for  the  defendant.  If  there  be  other  droamstanoei 
belonging  to  the  case  which  are  not  incorporated  in  the  state- 
ment, the  parties  will  haye  an  opportunity  of  establishing  them 
upon  another  triaL 
The  judgment  must  be  rcTersed,  and  a  new  trial  awarded. 


Reel  v.  Reel. 

(1  HAmBi,  948.] 

Tiraxob'B  DaoLAaASioNB  AS  EvzDaErox.  —Where  a  will  was  oontoiM  on  te 
ground  of  fiaiid,  vndne  inflnenoe,  and  incompetepoy  of  the  teit«tor,  aad 
it  i^peued  that  he  was  a  man  of  deficient  nndentanding  and  edooatioe 
and  of  intemperate  habits,  and  that  the  writer  of  the  will  waa  one  of  the 
exeoatora  and  principal  legatees,  it  was  held  that  the  testator's  dedaia- 
tions  sahsequent  to  the  making  of  the  wiU,  showing  thai  he  thou^t  its 
provinons  to  he  different  from  what  they  were,  wero  •^■»m»»m^  ta 
evidence. 

ArPKAL  from  a  decree  in  probate  declaring  the  will  of  Jamas 
Beel  duly  proved,  upon  a  contest  between  the  ezecntors  and 
one  of  the  heirs  and  next  of  kin.  It  appeared  that  the  will  in 
question  was  executed  in  August,  1815,  at  the  house  of  William 
Blackledge,  one  of  the  executors  and  residuary  legatees,  who 
was  the  writer  of  the  will.  After  giving  certain  specific  legaeieB, 
the  testator  devised  his  estate  as  follows:  **  Item.  My  friends, 
William  Blackledge  and  Vine  Allen,  having  heretofore  bone 
the  greatest  burden  of  the  expenses  and  labor  in  sapporting 
the  republican  cause  in  the  county  of  Craven,  and  being  myself 
of  the  same  political  principles,  and  very  desirons  of  having 
them  supported,  I,  the  better  to  enable  them  to  continue  their 
support  of  these  principles,  do  give  to  them,  their  heirs,  exec- 
utors, administrators  and  assigns  forever,  the  whole  of  the  res- 
idue of  my  estate,  both  real  and  personal,  except  so  much  as 
shall  be  necessazy  to  pay  two  thirds  of  the  expenses  of  building 
a  Baptist  meeting-house,  at  such  place  in  the  neighborhood  as 
a  majority  of  the  Baptists  of  the  same  sect  of  which  my  parents 
were,  shall  appoint  or  pitch  upon,  and  to  be  paid  as  soon  as  the 
other  third  of  the  cost  of  th^  building  shall  be  properly  secured 
by  the  members  of  such  Baptist  church.  My  desire  is,  that  no 
sale  be  made  of  any  of  the  property,  but  the  legacies  be  ptid 
out  of  the  debts  due  as  they  are  collected;  and  if  these  be  not 
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enough  due,  then  that  saoh  as  my  exeouton  cannot  pay  out  of 
that  fund  be  postponed  payment  till  the  income  of  my  estate 
shall  pay  them,  and  my  executors  to  haTe  choice  in  paying 
whateyer  legacy  first  they  please.  Lastly,  I  constitute  William 
Blackledge  and  Vine  Allen  sole  ezeontors  of  this,  my  last  will 
and  testament/'  etc. 

The  will  was  left  with  Blackledge  who  retained  it  in  his  pos- 
session until  it  was  produced  for  probate.  The  eyidenoe  tended 
to  show  that  the  testator  was  a  man  of  deficient  intellect  and 
education,  though  he  possessed  some  understanding  and  discre- 
tion and  some  ^owledge  of  reading,  writing  and  arithmetic, 
and  that  he  was  of  grossly  intemperate  habits,  which  were  be- 
lieved to  have  impaired  his  mind,  but  was  not  intoxicated  at  the 
time  of  making  his  will.  There  was  no  proof  that  the^will  had 
cTer  been  read  in  his  hearing,  or  that  he  knew  its  contents. 
Evidence  was  offered,  on  the  part  of  the  heir,  of  certain  declara- 
tions of  the  testator  made  at  different  times  after  the  execution 
of  the  will  and  prior  to  his  death  in  1818,  in  which  he  stated 
the  substance  of  his  will  insucha  way  as  to  show  that  he  under- 
stood it  to  be  entirely  different  from  what  it  really  was,  particu- 
larly as  to  the  residuary  clause  giving  the  bulk  of  the  estate  to 
Blackledge  and  Allen,  the  testator  believing  that  it  was  a  gift  to 
the  pubUc.  This  evidence  was  rqected  by  the  court  unless  it 
could  be  shown  that  the  declarations  were  made  immediately 
upon  the  transaction,  so  as  to  form  part  of  the  res  gesta.  On 
account  of  the  rejection  of  this  evidence,  and  of  certain  other 
alleged  exxors,  the  defendant  moved  for  a  new  trial,  after  a  ver- 
dict for  the  plaintiffs,  but  the  motion  was  overruled,  and  judg- 
ment rendered  establishing  the  will.  The  only  point  considered 
by  the  court  on  the  appeal  was,  that  as  to  the  admissibility  of 
the  testator's  declarations. 

OaaUm,  for  the  appellant,  contended  that  the  evidence  was 
proper,  in  connection  with  other  facts  proved,  to  establish  a 
fraud  in  the  writer  of  the  will  and  one  of  the  executors  and 
residuary  legatees,  and  that  as  both  parties  claimed  under  the 
testator,  his  dedarationa  were  competent  evidence  under  the 
general  rules  of  law,  dting  Fermon'a  ctue,  8  Bep.  77;  8maU  v. 
Men,  8  T.  B.  U7;  Guy  v.  Ball,  1  Murphey'sOas.  150;  IHmmer 
▼.  Bayne,  7  yes.  jun.  618;  Warner  v.  MaUheum,  4  Id.  186-210; 
Bibb  V.  ThamoB,  2  W.  Bl.  1048;  Oowp.  62,  68;  4  Uass.  702,  708; 
Nelam  v.  OldfieU,  2  Yam.  76. 

Mordeoai  and  SeaweU,  for  the  appellees,  insisted  that  the  re* 
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jection  of  the  eTidenoe  was  right,  the  dedarationa  not  being 
connected  with  the  transaction  so  as  to  form  part  of  the  res  geata, 
and  cited  OaiMbarough  y.  Oainabarough,  2  Yem.  252;  CfranmBe 
T.  Ihiohesa  of  Beaufort,  Id.  648;  Bachelor  y.  Searle,  Id.  736; 
BuOand  y.  BuUand,  2  P.  Wms.  610;  BachfeU  y.  Cardess,  Id- 
148;  Blwkhoon  y.  Feast,  2  Yes.  28;  Nourse  y.  Finch,  1  Yes.  jon. 
368  3  Bac.  Executor  and  Administrator^  H.  6,  Eyidence  O.; 
Harris  y.  Bishop  ofLmcoLn,  2  P.  Wms.  137;  Thomas  y.  Thomas, 
6  T.  B.  677;  Jackeon  y.  Kniffen,  2  Johns.  31  [3  Am.  Deo.  390]; 
Smith  y.  Fenner,  1  Oall.  170;  Biohardson  on  Law  of  Wills,  279; 
2  Bac.  Ab.  Deyise,  309. 

By  Court,  Hsndkbson,  J.  We  are  of  opinion  that  a  new  trial 
should  be  granted,  because  the  dechuntions  of  the  alleged 
testator  were  rejected.  What  weight  thej  might  haye  had  with 
the  jury  is  not  our  proyince  to  decide;  but  coming  from  a 
source  not  interested  to  decUure  anything  but  the  truth,  and 
not  affecting  the  rights  of  others  (for  no  one  here  could  haye 
an  interest  in  the  will),  we  are  at  a  loss  to  perceiye  any  solid 
grounds  for  their  rejection,  as  the  ascertainment  of  truth  is  the 
object  of  all  trials. 

The  reasons  assigned  by  the  presiding  judge  are,  in  our 
opinion,  entirely  insufficient,  although  he  is  supported  fay  two 
decisions  in  our  sister  states.  When  declarations  of  a  partf 
are  offered  in  behalf  of  the  person  making  them,  on  the  ground 
of  their  being  a  part  of  the  res  ^festo,  it  is  when  some  of  his 
acts  are  offered  in  eyidence  against  him,  and  in  order  that  the 
jury  may  yiew  the  whole  transaction,  what  he  says  when  he 
does  the  act,  is  also  to  be  heard,  the  declarations  being  in  law 
a  part  of  the  act  itself.  But  the  declarations  of  a  person 
affecting  the  rights  of  others,  can  afford  no  rational  ground  of 
conyiction  that  such  declarations  are  true;  to  receiye  them  in 
the  case  first  put,  when  they  affect  only  the  party  who  makes 
them,  and  to  reject  them  when  they  affect  the  rights  of  others, 
is  conformable  to  the  object  of  all  trials,  the  ascertainment  of 
truth. 

To  our  minds,  to  reject  the  declaration  of  the  only  person 
haying  a  yested  interest,  and  who  was  interested  to  declare  the 
truth,  whose  fiat  gaye  existence  to  the  will,  and  whose  fiat 
could  destroy,  and  in  doing  the  one  or  the  other  could  interfare- 
with  the  rights  of  no  one,  inyolyes  almost  an  absurdity;  and, 
with  due  deference  to  the  opinions  of  those  who  haye  decided 
to  the  contrary,  we  say  it,  they  are  receiyed  not  upon  the 
ground  of  their  being  a  part  of  the  res  gesta,  for  whether  they 
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aooompany  an  act  or  not,  whether  made  long  before  or  long 
after  making  the  will,  is  entirely  immaterial  as  to  their  oompe* 
tency;  those  eiroumstanoes  only  go  to  their  weight  or  credit 
with  the  tribunal  which  is  to  tiy  the  fact,  and  the  same  tribunal 
is  also  to  decide  whether  the  declarations  contain  the  tmth  or 
are  deceptive,  in  order  to  delude  expectants  and  procure  peace. 
The  English  books  are  full  of  cases  where  the  dedaiations 
of  the  testator  were  receiyed,  and  without  any  objection  as  to 
their  competency;  generally  the  question  being  as  to  their 
weight.  In  the  case  of  Pemberton  y.  PemberUm,  18  Yes.  jun. 
390,  before  two  successive  chancellors,  the  declaration  of  the 
party  at  various  times  were  received;  so  in  the  case  of  Warner  t. 
JUaUheios,  4  Yes.  jun.  186.  Nor  is  it  an  objection  that  in  some 
of  the  cases  it  was  not  a  question  on  the  probate  of  a  will,  the 
will  having  already  been  proved  in  the  spiritual  court;  but  in 
eases  where  relief  was  sought  under  the  will,  the  relief  was 
objected  to,  because  the  complainant  claimed  under  a  will 
irregularly  obtained.  A.  was  urged  at  the  bar  in  this  case,  if 
the  declarations  of  the  testator  were  competent  to  be  heard  in 
the  court  of  chancery  to  prevent  relief  being  afforded  under 
the  will,  they  were  competent  to  be  heard  on  the  issue  devtaavU 
vel  lum,  the  establishment  of  the  truth  being  the  object  in  each 


For  these  reasons,  and  those  given  by  Judge  Spencer,  who» 
together  with  Judge  Tompkins,  dissented  from  the  opinion  of 
the  court,  and  because  of  the  doubt  which  rested  for  some 
time  on  Judge  Livingstone's  mind,  we  think  we  are  bound  to 
disregard  the  opinion  of  a  majority  of  the  court  in  2  Johns.  81 
[Jackson  V.  Kmffen,  8  Am.  Dec.  890];  and  also  the  case  in 
1  Gall.  170;  and  indeed  we  have  only  to  read  the  case  in  John* 
son  to  cause  us  to  pause  long  before  we  adopt  a  rule  which,  by 
its  operation,  would  palm  upon  the  world  the  writing  there 
under  consideration,  as  the  wiU  of  the  deceased. 

I  am  aware  that  some  part  of  the  reasoning  in  this  case, 
although  not  important  to  a  correct  decision  of  the  cause,  im- 
pugns the  case  of  Schenk  v.  Hutchinson,  in  the  late  supreme 
court,  2  Law  Bep.  432.  I  then  thought  both  the  act  and  the 
declarations  stood  on  the  same  ground,  and  that  a  weak  prop 
was  given  to  the  declarations  by  making  them  part  of  the  res 
gesta;  both  or  neither  should  have  been  received;  a  man's  acts, 
which  he  can  perform,  are  as  much  within  his  power  as  his 
words;  in  each  case  he  was  making  evidence  for  himself.  For 
these  reasons,  we  think  there  should  be  a  new  trial. 
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Apprared  and  followed  in  HoweU  r.  Borden,  8  Ber.  L.  443^  In  SMSkr  t. 
Bwmkea/d^  09  Mam.  126»  however,  the  reMoning  of  the  prinospel  eaee  ii 
doubted,  elthoagh  it  iv  conoeded  that  the  deciaion  ia  perhapa  ri^^  whm 
leatrioted  to  the  atate  of  facta  before  the  oonrt,  and  that  the  declaratioaa  of 
the  testator,  oonaidered  in  connection  with  the  evidence  that  his  mind  had 
been  greatly  impaired  by  previoaa  habita  of  intoxication,  and  had  been  weak 
from  hia  yonth,  may  be  held  oompetent  without  Infringing  the  doctrine  of 
•/adbaon  t.  Kn^en,  2  Johna.  31  [3  Am.  Dec  890].  A  aunilar  oooatraction  it 
patnpontbecaaein  A)y2a»T.  Jfedber, 41>atch. K.  J.  288.  laOiUon  t.  Otbmm^ 
24  Mo.  227,  the  doctrine  here  laid  down  waa  viewed  with  diaapprobatiflo,  and 
it  waa  held  that  where  it  waa  aonght  to  invalidate  a  will  on  the  groimd  that 
the  alleged  testator  waa  under  nndne  inflnence^  and  waa  at  the  time  of  eze- 
eating  it  of  nnaonnd  mind,  by  reason  of  intoxication,  dedarations  made  bj 
him  to  the  effect  that  he  had  never  made  the  will,  and  that  if  he  had  signed 
it^  they  had  got  him  drank  and  made  him  do  it,  for  he  had  no  recollectiaii  of 
it,  were  iw^wiimiMa  in  evidence.  The  anthority  of  the  caae  seems  to  be 
denied  also  in  Waterman  v.  WhUneff,  11  N.  T.  166.  It  ia  conceived,  how- 
ever, that  under  the  partioolar  facta  of  thia  case  the  dedarationa  of  the  tes- 
tator were  properly  held  admisaible,  and  that  the  principle  atated  in  the 
syllabaa  ia  in  harmony  with  the  general  cnzrent  of  anthoritiea.  Thia  sabjeol 
ia  examined  at  length  in  the  note  to  Jaekutm  v.  Kn^fm,  8  Am.  Dee.  896^ 
where  the  American  eases.  Including  Meet  v.  Beei,  are  reviewed. 


DsLAOT  t;.  Neusb  River  Naviqation  Go. 

EiBonov  07  8T0OKBOLDIB,  BmxDT  itnu— Where*  oorpoeation strikee <g 
the  name  of  one  of  its  stockholders^  without  notice  and  withmit  gtviag 
him  an  opportunity  to  be  heard,  a  mantdamue  will  be  granted  to  reetew 
him  to  hia  righta. 

Ajppbal  from  an  order  disallowing  a  petition  for  a  iiumilaMtit 
to  restore  the  petitioner  to  his  frahohise,  as  a  corporator,  in  the 
Nense  BiTer  Navigation  Company.  The  affidavit  of  the  peti- 
tioner stated,  in  substance,  that  he  sabsoiibed  two  hundred  and 
fifty  shares  in  said  corporation;  that  afterwards,  on  May  1, 1818, 
he  entered  into  a  contract  with  the  president  and  direetora  of  the 
company,  to  perform  certain  work  on  the  Neuse  river,  in  con- 
sideration  of  which  the  corporation  was  to  cancel  his  indebted- 
ness on  his  stock,  and  pay  him  a  certain  additional  sum  at  the 
end  of  six  months,  and  a  further  sum  at  the  end  of  three  yean, 
or  on  completion  of  the  work;  the  president  and  company  to 
have  the  right  to  annul  the  contract,  and  to  exact  from  the  pe- 
titioner a  penalty  of  one  thousand  doUara,  if  b,%  the  end  of  tluea 
months,  he  had  not  begun  the  work  and  made  proportionaia 
progress;  that  the  petitioner  commenced  workinunediately,  and 
oontinued  the  same  as  rapidly  as  possible,  until  he  was  stopped 
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by  order  of  the  direoiors,  who,  on  Febmaiy  4, 1819,  put  an  end 
to  the  contract,  and  without  any  preTious  notice  to  him»  struck 
his  name  from  the  list  of  subBcribers,  and  denied  him  all  further 
privileges  as  a  corporator.  A  notice  issued  from  the  court  be- 
low to  the  president  and  directors,  by  name,  to  show  cause  why 
the  mandamus  should  not  be  granted  as  prayed,  on  the  return 
of  which  the  petition  was  refused. 

Oaskm^  for  the  petitioner,  in  support  of  the  mandamua,  cited 
Bag^a  case,  11  Bep.  98;  8  Burr.  1267;  2  Id.  999, 1048;  Oowp. 
878;  3  Bl.  Com.  110;  2  Balk;  488,  699,  701;  8  Id.  281;  1  Ld. 
Baym.  669. 

Seawdi,  contra,  cited  8  T.  B.  677;  Id.  661;  2  Sh.  879. 

Tatlob,  C.  J.  This  is  a  motion  for  a  notice  to  issue  to  the 
defendants,  to  show  cause  why  a  mandamus  should  not  issue 
against  the  defendants,  to  restore  the  relator  to  his  franchise 
as  a  corporator  in  the  company.  It  appears  from  the  affidavit 
that  Delaoy  became  a  subscriber,  on  the  thirteenth  of  April, 
1818,  and  was  admitted  as  a  corporator  from  henceforth  until 
after  he  made  a  contract  with  the  president  and  directors,  by 
which  he  has  to  pay  for  the  stock  he  had  subscribed  to.  If, 
after  this  contract  had  been  put  an  end  to,  Delaoy  had  been 
called  upon  to  pay  his  subscription,  and  upon  neglecting  to  do 
so,  or  on  not  showing  a  satisfactory  reason  for  the  neglect,  he 
had  been  ejected  from  his  place  as  a  corporator,  it  would  have 
been  incumbent  on  the  court  to  inquire  into  and  give  an  opinion 
on  the  right  of  the  stockholders  so  to  proceed.  What  he  could 
have  shown  on  such  a  notice,  either  as  payment  or  excusing  the 
neglect,  cannot  be  told;  but  prima  facie,  we  must  take  it  to  be 
the  undoubted  right  of  every  man  to  receive  notice  of  any  pro* 
ceeding  against  him,  by  which  he  is  to  be  deprived  of  acknowl- 
edged rights;  and  for  want  of  such  notice  in  the  present  cose, 
the  rule  ought  to  issue  as  prayed  for  in  the  petition. 

Hall,  J.  By  the  fourth  section  of  the  act  of  1812,  ch.  88,  which 
by  the  act  of  1816,  ch.  16,  as  well  as  many  other  sections  of  the 
act  of  1812,  are  adopted  as  part  of  the  charter  of  the  Neuse 
Biver  Navigation  Oompauy,  it  is  declared  *'  that  each  subscriber 
shall  pay  for  every  Bhare  by  him  or  her  subscribed,  at  the  first 
general  meeting,  the  sum  of  ten  dollars  to  the  treasurer  of  the 
company;  and  the  names  of  those  who  fail  to  pay,  then  and 
there  may  be  struck  off  the  books,  and  others  complying  with 
this  regulation  may  take  such  shares."  The  name  of  Delacy 
was  not  struck  off  at  the  first  meeting,  nor  did  he  make  any 
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payments  on  aoconni  of  the  shares  subsoribed  for  by  him.  But 
he  states  that  in  lieu  thereof  he  contracted  with  the  president 
and  directors  to  do  certain  work  on  the  river  Neose.  He  admiti 
that  the  work  was  not  completed,  and  that  the  prerident  and 
directors  declared  the  contract  to  be  at  an  end,  according  to 
the  power  reserved  to  them  in  the  contract  to  do  so  if  thej 
thought  proper. 

When  this  declaration  was  made,  the  parties  stood  in  the 
same  situation  they  were  in  at  the  first  meeting,  ezoept  that  the 
meeting  had  passed  away,  and  it  was  too  late  to  pay  the  first 
installment  at  that  meeting.  But  when  it  shall  be  kept  in  view 
that  it  was  by  the  consent,  and  no  doubt  at  the  request  of  De- 
lacy,  that  payment  had  not  been  made,  and  that  he  had  failed 
to  do  that  which  was  a  substitute  for  it^  I  think  the  equity  and 
justice  of  the  case,  and  the  fair  construction  of  the  act  of  assem- 
bly, would  place  the  parties  in  the  same  situation  at  a  subse- 
quent meeting  as  they  stood  in  at  the  first,  so  far  at  least  as 
that  Delacy  then  had  the  power  and  privilege  of  making  pay- 
ment; and  if  he  did  not,  that  the  stockholders  had  the  right  of 
striking  his  name  from  the  list  of  subscribers  for  shares.  But 
it  seems  that  his  name  was  struck  off  by  the  president  and 
directors,  and  not  by  tbe  stockholders  at  one  of  their  meetings. 
I  think  the  president  and  directors,  in  doing  this,  transcended 
the  limits  of  their  authority;  but  this  entiy,  by  which  the  name 
of  Delacy  was  stricken  off,  was  afterwards  virtually  adopted  fay 
the  stockholders  as  their  act;  for  they  refused  to  receive  De- 
lacy's  vote  at  an  election  for  president  and  directors;  and  had 
he  had  due  notice  of  such  procedure  before  it  took  place,  I 
think  from  that  time  he  would  have  ceased  to  be  a  member  of 
the  corporation. 

Nor  do  I  think  the  case  would  have  been  altered  from  a  con- 
sideration that  he  had  been  a  member  from  their  first  meetxng 
up  to  that  time— for  every  person  who  had  subscribed  for  shares 
before  he  paid  his  first  installment,  was  a  member  to  maiiy  pur- 
poses. He  might,  perhaps,  have  voted  for  president  and  di- 
rectors, for  passing  by-laws  for  the  government  of  the  corpora- 
tion— ^he  had,  perhaps,  to  the  last  moment  of  the  meeting  to 
pay  his  first  installment.  And  for  the  same  reason  Mr.  Delaqr 
might  have  exercised  the  right  of  a  corporator  at  any  snbae- 
quent  meeting,  before  his  name  was  struck  off  for  failing  to 
make  payment.  But  I  suppose  he  possessed  no  more  rights  at 
any  subsequent  meeting  before  his  name  was  struck  off  than  ht 
did  at  the  first  meeting.    It  has  been  said  that  Delacy  posoeaand 
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more  sharee  than  the  stockholders  who  stmok  off  his  name  from 
the  books,  and  that  there  were  not  a  majority,  of  coorse,  at  that 
meeting.  11  those  who  were  present  were  qualified  by  haying 
I>aid  up  their  installments,  and  were  a  majority  of  those  that 
had  done  so,  I  think  they  were  authorised  to  act  as  they  did; 
for  I>ela<7,  owing  to  his  delinquency,  might,  by  them  be 
etricken  off,  as  he  might  at  the  first  meeting  haye  been. 

But  what  is  to  be  done  if  Delacy  refuses  to  pay  anything  due 
on  his  shares?  I  cannot  think  the  law  contemplated  a  sale  of 
them,  for,  besides  the  positiye  words  in  the  act  that  directs  the 
names  of  delinquents  to  be  stricken  off,  the  fourth  section  of  the 
act  of  1816,  speaking  of  sales  (not,  to  be  sure,  with  a  view 
to  this  question),  speaks  of  sales  of  balances  due,  meaning  no 
doubt,  balances  due  after  payments  had  been  made.  To  pur- 
chase a  share  when  nothing  has  been  paid,  would  be  to  sub- 
scfribe  a  share.  But  another  circumstance  ought  not  to  pass 
onnotioed,  and  that  is,  that  Delacy  had  not  notice  that  the  cor- 
poration was  about  to  strike  off  his  name  from  their  books.  If 
he  had  had  notice,  he  might  have  shown,  for  aught  that  ap- 
pears, that  he  had  paid  his  installments,  or  that  he  was  ready  to 
do  so.  For  this  reason,  and  for  this  only,  I  am  willing  that  a 
mandamus  should  issue. 

HxHDKBSov,  J.  The  applicant  was  once  a  corporator^  for  it 
was  not  imperative  on  the  stockholders  at  their  first  meeting  to 
strike  off  those  who  failed  to  pay.  They  did  not  do  it;  they  re- 
oeiyed  him,  and  others,  without  requiring  payment;  he  voted 
with  them  as  a  corporator,  in  fact,  their  order  of  removal  shows 
that  he  was,  before  the  removal,  one  of  their  body.  I  shall  pass 
over  every  other  point  made  in  the  case  but  one;  that  is,  that 
the  applicant  was  removed  by  the  stockholders  at  some  meeting 
subsequent  to  the  first,  for  failing  to  make  payment,  and  this 
without  any  notice  to  him,  for  it  may  be  considered  as  a  re- 
moval by  the  stockholders — ^they  recognize  the  act  of  the  direc- 
tory. It  is  a  fundamental  principle  of  our  law,  and  recognized 
in  every  court  of  justice  (and  this  corporation  was  a  court 
when  passing  on  the  rights  of  its  members),  that  no  man 
shall  be  condemned  or  prejudiced  in  his  rights  without 
an  opportunity  of  being  heard.  No  matter  how  desperate 
his  case  may  appear  to  be,  the  humanity  of  the  law  says, 
perchance  he  may  have  something  to  say  in  his  defense; 
we  will,  therefore,  not  forestall  him  by  saying  he  can  allege 
nothing;  but  after  having  heard  him,  will  pass  upon  his  case. 
For  this  reason  I  think  the  mandamua  should  go;  for  without 
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prejudging  the  case,  we  do  not  know  bat  that  the  applieant 
might  hare  paid,  or  shown  some  eatisfaotoxy  reason  for  not  pay- 
ing, or  that  ho  then  might  have  paid,  for  it  was  not  eren  then 
toohite.  As  to  some  oases  which  are  to  be  fonnd  in  T.B.  that  no 
notice  is  required  when  it  appears  clearly  that  the  applicant 
has  nothing  tooffer  in  his  defense,  for  the  present  is  a  sofficient 
answer  to  say  that  it  does  not  appear  that  Delaoy  had  nothing 
to  offer,  or  could  not,  by  paying  the  money,  avert  the  fotfait- 
ure«  When  a  case  of  that  kind  arises,  it  will  then  be  time 
enough  to  examine  the  soundness  of  the  doctrine.  I  am  there* 
fore  of  opinion  that  the  superior  court  of  Wake  should  issue  a 
mondomtis  to  the  corporation,  commanding  it  to  restore  the  ap- 
plicant to  the  rights  of  a  corporator,  or  show  cause  to  the  con- 
trary. 

A  nmilsr  cUdiiflB  wiU  be  loand  in  (kmmommmUk  t.  Tk^  Owwum  Soekljf, 
U  Pk  8t  S61,  when  the  piiBoipil  €Me  WM  oted  and  TCliBd  on  lij 
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WauLmauuan  Sals— BrmBraa— Wbcthflr  a  deed  la  fraadnlenl  er  not »  a 
qiieatloii  of  fact,  and  poaaeaiimi,  or  the  want  of  it,  ia  merely  eridoei  m 
that  aabjeet 

Tbotxb  for  a  n^gro  girL  The  plaintiff  claimed  under  a  bill 
of  sale  from  Thomas  A.  Oabarrus,  executed  in  the  town  of 
Washington,  June  1,  1818,  the  bill  of  sale  representing  the 
property  as  being  at  the  time  in  the  possession  of  the  widow  of 
the  Tender's  brother,  at  Ocracoke.  It  appeared  in  the  cTidenee, 
that  the  negro  had  gone  to  Ocracoke,  in  the  spring  of  1817,  in 
company  witb  the  vendor's  wife,  and  after  the  latter's  death, 
had  remained  there  in  the  family  of  the  yendor^s  brother. 
About 'the  last  of  February,  1819,  tiie  plaintiff  sent  an  agent  to 
Ocracoke  to  take  possession  of  the  sIsto  and  bring  her  home, 
but  when  the  agent  applied  to  Mrs.  Cabarrus,  the  latter  re* 
quested  permission  to  keep  the  girl  until  she  could  ascertain 
whether  the  plaintiff  would  sell  her.  There  was  no  evidence  of 
any  consideration  paid  by  the  plaintiff,  except  what  arose  from 
the  bill  of  sale.  The  defendant  claimed  as  a  purchaser  under 
a  sheriff's  sale  of  the  said  negro  as  the  property  of  Thomas  A 
Cabarrus,  upon  a  writ  olfi,fa.  issued  on  a  judgment  reeof 
ered  against  the  said  Cabarrus,  in  November,  1818.    The  writ 
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was  levied  on  tbe  negro  in  qiieetion  May  17, 1819,  and  Uie  sale 
was  made  July  16,  1819.  There  was  eridenoe  ihat  Cabarma 
wna  much  indebted  at  the  time  of  the  sale  to  the  phdntifEl  The 
judge  instmcted  the  juiy,  in  substanoe,  that  the  plaintiff  was 
required  to  prove  a  consideration  by  other  evidence  than  his 
deed,  or  it  would  afford  a  strong  presumption  of  fraud;  that  the 
negro  being  at  a  distance  at  the  time  of  the  sale,  the  plaintiff  was 
bound  to  go  or  send  for  her  in  a  convenient  time,  and  that  his 
leaving  her  in  the  possession  of  the  vendor's  sister-in-law  until 
the  sale  by  the  sheriff,  was  too  long  delay,  and  the  sale  was« 
therefore,  fraudulent  in  law  against  the  present  defendant. 
After  a  verdict  for  the  defendant,  the  plaintiff  moved  for  a  new 
trial,  which  was  refused,  and  judgment  given  on  the  verdict. 
The  plaintiff  thereupon  appealed  to  this  court. 

Bi^ffin,  for  the  appellant. 

OasUm,  for  the  appellee. 

Hall,  J.  I  will  not  say  in  this  case,  that  the  bill  of  sale  un- 
accompanied with  possession  was  not  fraudulent,  under  the  18 
of  Eliz.  ch.  5;  nor  will  I  say  that  the  juiy  ought  not  to  have 
found  it;  but  in  my  opinion,  the  decision  of  that  question  prop- 
erly and  of  right  belonged  to  the  jury.  It  is  the  province  of  the 
oourt  to  expound  the  laws,  and  it  is  as  much  the  province  of 
the  jury  to  pass  upon  the  &cts.  The  trial  by  jury  is  guaranteed 
by  the  constitution  of  the  state;  and  the  act  of  1796,  ch.  4,  was 
passed  for  the  purpose  of  preventing  judges  from  giving  opin- 
ions to  the  JQzy  on  matters  of  fact.  The  statute  of  the  18  of 
Eliz.  o.  6,  dedaxes  that  all  conveyances  made  with  intent  to  de- 
fraud creditors,  shall  be  void,  and  of  no  effect;  and  whether  a 
conveyance  comes  within  the  operation  of  that  statute,  whether 
it  is  made  with  intent  to  defraud  creditors  or  not,  is  a  question 
of  fact,  which,  under  all  thet  circumstances  of  the  case,  properly 
belongs  to  a  juiy  to  decide.  In  the  absence  of  all  other  testi* 
mony,  a  jury  are  at  liberty  to  say,  if  they  think  fit,  that  a  deed 
not  accompanied  with  possession  is  per  ae  fraudulent  and  void. 
Whether  it  is  so  or  not  is  a  matter  of  &ct,  and  not  a  question 
of  law. 

If ,  in  im  action  of  trover,  a  demand  and  refusal  be  found  l^y 
special  verdict,  a  oourt  would  not  give  judgment  on  such  a  ver« 
diet;  becau8M9  a  demand  and  refusal  is  not  a  conversion,  but 
only  evidence  of  it;  so  when  the  question  is  whether  a  deed  is 
fraudulent  or  not.  If  a  jury  should  find  the  facts  that  a  deed 
was  absolute  on  the  f a^e  of  it,  \mt  that  the  vendor  remained,  in 
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posaessioD  of  the  property  conveyed  by  it/ each  fiiiding  would 
not  authorize  the  court  to  give  judgment,  because  the  faeta  so 
found  would  not  j^er  se  make  the  deed  void,  but  would  be  onlj 
evidence  of  the  fraud.  And  I  must  here  repeat  what  I  said  in 
the  case  of  McBee  v.  Eou^an,  Murph.  460,  that  the  law  was  so 
understood  when  we  separated  from  the  mother  country,  in 
the  year  1776;  for  in  the  case  of  Cadogany.  EenneU,  Ckiwp.  434, 
Lord  Mansfield  said  that  the  statute  of  the  18  of  Eliz.  said  not 
a  word  about  possession;  but  that  if  the  vendor  remained  in 
possession  after  a  sale  of  goods,  as  the  visible  owner,  it  was  evi* 
dence  of  a  fraud,  because  goods  pass  by  deliveiy. 

It  is  under  these  impressions  that  I  regret  my  concurrence 
with  the  opinion  given  in  the  case  of  OaUher  v.  Mumfard,  N.  G. 
T.  B.  167.  •  Nor  have  I  formed  the  opinion  which  I  am  now 
giving  without  due  consideration  of  the  case  of  Edwards  v.  JSiir- 
ben,  2  T.  B.  687,  and  the  case  of  Banford  v.  Bason,  Id.  694, 
note  a. ;  and  also  the  case  of  EamiUon  v.  BusaeU,  1  Cranch,  810, 
816.  The  line  of  demarkation  between  the  functions  of  the 
court  and  those  of  the  jury  is  so  strongly  drawn  by  the  consti- 
tution of  the  state,  and  the  act  of  1796  (the  latter  declaring  that 
it  shall  not  be  lawful  for  a  judge  to  give  an  opinion  to  the 
jury,  whether  a  fact  is  proved  or  not),  that  to  yield  to  those  an- 
thorities  would  be  to  transcend  it. 

Hbndebson,  J,  I  accord  with  Judge  HaU,  for  the  ressons 
which  he  has  given.  Whether  a  deed  be  fraudulent  or  bona  fide 
is  a  question  of  fact,  and  possession,  or  the  want  of  possession, 
is  evidence  tending  to  establish  it  one  way  or  the  other.  To 
make  the  deed  void  because  possession  does  not  follow  it, 
is  making  it  so,  not  because  it  is  fraudulent,  but  because  pos- 
session is  wanting.  It  is  true  that  the  want  of  possession  is  so 
strong  an  evidence  of  fraud  that  the  evidence  is  taken  for  the 
fact,  because  it  almost  invariably  follows  that  a  conclusion  of 
fraud  is  drawn  by  the  jury,  as  a  demand  and  refusal  is  frequently 
oonfounded  with  a  conversion,  for  the  same  reason.  But  I 
should  think  that  even  in  England,  where  it  has  been  oertsinlj 
decided  of  late,  that  possession  not  accompanying  the  deed  is 
per  se  a  fraud,  and  incapable  of  explanation,  that  if  issue  wers 
joined  whether  a  deed  was  fraudulent  or  not,  and  the  jury  should 
find  that  the  deed  was  absolute,  but  that  the  possession  did  not 
accompany  it,  they  would  be  told  that  they  had  found  the  eti- 
dence  and  not  the  fact. 

It  is  unnecessary  for  me  to  undertake  to  aooount  for  the  lili 
change  in  the  English  decisions,  but  I  apprehend  a  solutioo 
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may  be  found  in  the  great  disposition  prevailing  in  all  commer- 
cial conntriee  to  make  the  possessor  of  a  chattel  its  owner  where 
purchasers  or  creditors  are  concerned,  of  which  disposition  a 
strong  evidence  is  afforded  by  the  statute  of  James,  relative  to 
the  possession  of  goods  by  a  trader,  who  afterwards  becomes  a 
bankrupt.  Nor  do  I  feel  myself  boimd  by  the  decision  of  the 
late  supreme  court  in  the  case  of  OaUher  v.  Mumford^  N.  0.  T.  B. 
167,  for  however  I  may  be  disposed  to  follow  precedents,  and 
particularly  those  of  our  own  courts,  yet  I  cannot  yield  my 
assent  to  a  decision  which  converts  a  question  of  fact  into  a  ques- 
tion of  law,  and  transfers  from  the  jury  to  the  court,  that  which 
by  the  fundamental  laws  of  our  state  and  jurisprudence  exclu- 
sively belongs  to  the  jury.  How  the  jury  would  have  found  in 
the  case,  whether  or  not  they  would  not  have  drawn  the  same 
conclusion  which  was  drawn  by  the  judge,  it  is  not  my  province 
to  determine. 
Let  a  new  trial  be  granted. 

The  sabjeot  of  rafeention  of  poweerion  after  a  nlo  as  an  evidflooe  of  fraud  im 

eomidered  m  the  note  to  JSiurtevmU  ▼.  JBaUard,  6  Am.  Deo.  287.    In  Chw  v. 

WoodSf  amUf  846^  it  was  raled  that  aaoh  zeteatioa  of  poneHiOD  is  a  ftvoAptt 

«0  as  to  orediton.    See  the  note  to  that  ease  for  some  additional  dtations  oa 

this  point 
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[1  HAVn,  8A8.] 

Hdmains  ov  Smnraor  QuikSBiL. — ^Where  one  kiUs  another  in  a  snddoi  qnar* 
xel  to  avoid  great  1x>di]y  hann,  thoogh  the  facta  wiU  not  Justify  or  eseoaa 
the  killings  th^  will  yet  extennate  it  ao  far  aa  to  reduce  the  oiime  to 
mim]iinghtfir 

XxmoncEHT  for  murder.  The  facts  were:  On  the  day  of  the 
killing  the  prisoner  and  others  were  at  the  house  of  the  deceased 
engaged  in  shooting  at  a  mark  for  a  wager.  After  the  sport, 
and  after  the  parties  had  been  drinking  together  for  some  time, 
the  deceased  retired  into  his  bouse,  leaving  the  prisoner  at  the 
place  where  they  had  been  shooting.  The  prisoner  afterwards 
came  to  the  door  of  the  house  and  proposed  to  his  brother,  who 
was  in  the  house,  to  shoot  with  him  for  a  wager.  The  wife  of 
the  deceased  came  to  the  door  and  ordered  the  prisoner  away, 
saying  that  he  had  caused  trouble  enough  and  that  he  knew  she 
did  not  allow  him  to  come  there,  and  pitting  her  hand  on  his 
forehead  pushed  him.  He  refused  to  go  and  she  told  him  that 
if  he  did  not  she  would  throw  water  in  his  face.    He  still  re- 
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foaed  and  she  ihen  threw  some  water  on  him,  part  of  it  ^r^"f 
him  in  the  face.  She  then  threatened  to  soald  him,  and  pour- 
ing some  water  from  a  kettle  again  approached  the  door,  when 
the  deceased  told  her  to  desist,  but  she  threw  the  water  out  at 
the  door  and  some  of  it,  as  the  witneeses  testified,  fell  on  the 
prisoner.  At  this  moment  the  prisoner  put  one  foot  inside  the 
door  and  strack  the  woman  a  violent  blow  on  the  breast  with 
his  rifle.  She  sank  to  the  floor  and  fainted,  when  the  de- 
ceased exclaimed,  "  Lord  I  how  pale  Sally  is,"  and  immediately 
stepped  ontsidc  the  door  in  company  with  one  Donn  and  ad- 
vanced towards  the  prisoner  without  speaking.  The  prisoner 
told  them  two  or  three  times  to  stand  off  or  he  would  shoot, 
but  they  continued  to  advance  and  he  retreated  to  the  edge  of 
the  road,  nineteen  or  tweniy  paces  from  the  door,  when  he  fired, 
giving  the  mortal  wound.  When  the  gun  was  diachaiged  the 
deceased  was  endeavoring  to  seize  the  muzzle. 

It  was  in  proof,  that  after  he  was  shot  the  deceased  said  thftt 
he  intended  to  take  the  gun  from  the  prisoner  and  beat  him; 
and  that  he  was  convinced  that  the  prisoner  meant  to  kill  him 
when  he  fired.  The  deceased  was  a  stout  athletic  man,  violent 
when  irritated,  and  by  some  deemed  dangerous,  which  was 
known  to  the  prisoner.  The  judge  instructed  the  jury,  that  if 
they  considered  the  facts  sworn  to  as  proved,  the  prisoner  was, 
in  point  of  law,  guilty  of  murder  and  not  manslaughter;  his 
striking  the  wife  of  the  deceased  with  his  rifle,  under  the  cir- 
cumstimoes,  manifested  a  maUcious  and  revengeful  disposition, 
and  that  the  homicide  having  ensued  from  his  assault  upon  the 
wife,  he  was  answerable  for  the  consequences.  The  juiy  found 
the  defendant  guiliy,  and  a  new  trial  having  been  refused,  the 
court  pronounced  sentence  of  death;  whereupon  the  defendant 
appealed  to  this  court. 

The  Aiiomey-generdlf  for  the  state. 

SeaweU  (by  request  of  the  court),  for  the  prisoner. 

By  Court,  Henderson,  J.  Murder  is  a  homicide  committed 
with  malice  aforethought.  Manslaughter,  as  &r  aa  tins  case 
renders  a  description  necessary,  is  homicide  committed  under 
the  influence  of  a  sudden  passion^  for  the  law  pays  such  regard 
to  human  frailty,  as  not  to  put  a  hasty  and  a  deliberate  act  on 
the  same  footing  with  regard  to  guilt;  so,  also,  if  a  man  be 
greatly  provoked,  as  by  pulling  his  nose  or  other  great  indigni^* 
and  he  immediately  kills  the  aggressor,  this  is  manslau^ter 
and  not  murder.    Manslaughter,  therefore,  on  a  sudden  prov- 
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ooation,  differs  from  excusable  homicide^  se  defendendo  in  {his, 
that  in  the  one  case  there  is  an  apparent  neoessitj  for  self-pres- 
ervation to  kill  the  aggressor;  in  the  other,  no  necessity  at  all, 
being  only  a  sudden  act  of  revenge,  and  this  is  manslaughter. 
Place  the  vrife  and  the  prisoner  in  the  same  grade,  as  to  the 
commencement  of  the  quarrel  and  affray  (and  she  certainly 
commenced  it,  and  by  her  rudeness  forfeited  the  protection 
due  to  her  sex),  and  had  she  died  of  the  blow,  the  prisoner 
would  have  been  guilty  of  manslaughter  and  not  murder. 

The  husbaud  then  places  himself  in  her  situation,  and  com- 
menced an  attack  on  the  prisoner,  aided  by  Dunn;  the  pris- 
oner retreats  and  tells  them  to  stand  off,  having  the  gun  in 
his  hands  from  the  first;  they  approached  so  near  as  to  get  hold 
of  the  muzzle  of  the  gun,  and  tiie  prisoner  discharges  it  and 
inflicts  the  mortal  wound.  If  the  foregoing  definition  of 
murder  and  manslaughter  be  right,  and  they  are  taken  from 
Justice  Blackstone's  Oommentaries  (and  I  think  there  cannot  be 
a  doubt  of  their  correctness),  this  is  a  killing  upon  a  sudden 
quarrel,  and  to  avoid  great  bodily  harm;  for  if  we  are  to  take 
the  acts  as  evidence  of  the  intent,  the  conduct  of  the  deceased 
and  Dunn  show  their  object  to  have  been  to  chastise  and  beat 
the  prisoner,  and  he  was  not  bound  to  submit  to  a  whipping — 
he  wB8(to  use  an  expression  of  Beville)in  astate of  ''legal  pro- 
vocation," which  did  not  justify  or  excuse  the  act,  but  on 
account  of  human  frailty  extenuated  the  homicide  to  man- 
slaughter. 

There  is  but  one  possible  view  of  which  the  transaction  can 
be  made  to  be  murder,  it  is  this:  the  prisoner  had  inflicted  an 
apparently  dangerous  wound,  it  was  the  duty  of  those  present 
to  arrest  him,  and  it  was  his  duty  to  submit  if  required  to  do 
so;  if  this  had  been  the  intent  of  the  deceased  and  Dunn,  and 
they  had  so  declared  it,  and  acted  in  such  a  manner  as  to  cause 
it  to  be  believed,  and  to  avoid  the  arrest  and  not  a  beating,  the 
mortal  wound  had  been  inflicted,  it  would  have  been  murder 
and  not  manslaughter;  but  it  was  not  put  in  this  manner  by  the 
presiding  judge.  The  jury  were  told  that  the  evidence,  if 
believed,  proved  the  offense  of  murder,  without  any  regard  to 
the  question.  What  was  the  object  of  the  deceased  and  Dunn 
in  pressing  on  the  prisoner  and  what,  from  their  conduct, 
would  a  person  placed  in  the  prisoner's  situation  conclude  to 
be  their  motives?  I  think  the  jury  was  improperly  instructed, 
and  that  there  should  be  a  new  trial. 
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AnmnsnuTOB's  Lxabzlut  vob  Fukbbal  ExFims*— An  adminiitniloris 
not  liable,  either  penonally  or  in  hie  repreeentative  oapaoi^,  lor  the 
fnnerel  ezpenaee  of  hie  inteetate,  nnleee  he  hae  oontraofeed  for  them  or 
ezpreealy  promieed  to  pay  them.  Henoe,  where  one  of  hie  own  motkn 
boriea  a  deoeaaed  perMn,  and  without  notice  to  the  adminietrator,  aeea 
him  for  the  expensee,  he  oamiot  recover. 

AonoH  A0AZNST  ADiCKiBTBATOBr— PUADivo.— In  an  aotion  against  an  ad* 
miniatrator,  oonnta  npon  promieee  of  the  inteetate  and  of  the  adminie* 
trator,  aa  anoh,  may  be  joined. 

AmmsB,  WHAT  abb  kot. — ^Where  the  penonal  property  of  a  deoeaeed  faUMr 
waa,  by  an  order  of  conrt,  divided,  <»  9p^cie^  among  hie  ohildreB,  one  of 
whom  reoeiTed  more  than  hie  ahare  in*  valne^  and  wee  reqviied  to  pay 
the  overplne  to  the  others,  and  npon  the  death  of  the  one  reoeiTiqg  enoh 
exoeea,  before  payment,  the  property  allotted  to  him  wee  aold  by  his  ad* 
ministrator,  it  wae  held  that  only  the  balanoe  of  the  prooeeda  remaiainc 
after  paying  the  overplus  to  the  other  children  would  be  aaaets  in  the 
btor's  hands. 


Afpbal  from  a  judgment  rendered  agunst  the  defendant  in 
an  action  brought  against  liim  as  administrator  of  one  Hooker^ 
deceased,  to  recover  a  debt  due  from  bis  intestate,  together 
with  certain  funeral  expenses.  The  declaration  contained 
counts  upon  alleged  promises  of  the  intestate  to  pay  for  certain 
board,  etc.,  and  other  counts  upon  alleged  promises  of  the  ad- 
ministrator to  pay  certain  funeral  expenses.  The  defendant 
pleaded  non-assumpsU^  etc.,  and  plena  adminidravU.  The 
plaintiff  proved  an  account  for  board,  etc.,  supplied  to  the  in* 
testate,  which  was  not  denied,  and  two  charges,  of  five  shillings 
each,  for  a  sheet  and  pillow-case  and  a  pillow  furnished  him 
when  deceased.  It  appeared  that  the  deceased  died  at  the 
plaintiff's  bouse,  and  was  buried  befoi^e  administration  granted. 
There  was  no  evidence  that  these  items  of  faneral  expenses 
were  incurred  at  the  request  of  the  administrator,  or  that  he 
had  ever  expressly  promised  to  pay  the  same.  In  support  of 
his  plea  of  pUne  adminislravU^  the  defendant  offered  evidence 
to  show  that  a  part  of  the  estate  consisted  of  certain  negroes 
received  by  the  intestate  upon  a  division  of  his  father's  estate, 
under  an  order  of  court;  that  the  negroes  exceeded  in  valne 
the  share  to  which  the  intestate  was  entitled,  and  that  the  coort 
directed,  at  the  time  of  distribution,  that  he  should  pay  the  ex- 
cess to  the  other  children;  that  the  defendant  had  sold  the 
negroes,  and  paid  out  of  the  proceeds  the  amount  due  to  the 
other  children,  which  he  claimed  was  a   charge   upon  tbe 
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n^groeB,  and  had  expended  the  balance  in  oonne  of  adminis- 
tration; and  also  that  he  had  paid  certain  bond  debts  of  the 
intestate,  and  that  there  were  other  debts  of  the  same  class 
outstanding  The  court  below  ruled  that  the  whole  yalne  of 
the  negroes  was  assets,  and  that  the  defendant  was  bound  to 
pay  the  funeral  charges  as  a  preferred  claim  before  the  bond 
debts,  and  directed  tiie  jury  that  if  they  were  satisfied  that  the 
plaintiff  had  furnished  the  articles  mentioned  as  funeral  ex- 
penses, they  should  find  assets  to  the  amount  of  ten  shillings 
to  pay  the  same.  The  jury  found  accordingly,  and  a  motion 
for  a  new  trial  and  in  arrest  of  judgment  haying  been  oyerruled, 
judgment  was  giyen  for  the  plaintiff,  from  which  the  defendant 
appealed. 

A.  Sendenon,  Seawett,  Baffin^  and  Hogg,  for  tne  appellant, 
contended:  1.  That  the  defendant  was  not  liable  as  administra- 
tor or  otherwise  for  the  funeral  expenses  without  a  preyious 
request  to  furnish  them  or  an  express  promise  to  pay  for  them, 
citing  Aikins  y.  Bamwett,  2  Bast,  505;  1  Selw.  N.  P.  66,  67; 
Wermal  y.  Jdney,  8  Bos.  &  P.  247;  Skinner,  274,  pi.  2;  Oarth. 
104;  Toller,  19;  WaUia  y.  IroU,  1  Str.  88;  Lawes  on  Assumpsit, 
87»  435;  1  Ohit.  PL  822;  8  Johns,  484;  8  Id.  43;  and,  2.  That 
counts  upon  promises  of  the  intestate  could  not  be  joined  with 
counts  upon  promises  by  the  administrator,  citing  4  T.  B.  347. 

Cki9ton  and  Mordeoax,  for  the  appellee,  insisted  that  the  ad- 
ministrator was  liable  to  pay  funeral  charges  out  of  the  assets, 
whether  there  was  any  express  promise  or  not,  citing  Bichard- 
son's  Executors,  881;  2  Bl.  Com.  515;  Com.  Dig.  133;  TFotoon 
y.  Tamer,  8  Bos.  k  P.  250;  Scarman  y.  CasteU,  1  Esp.  270;  and 
that  the  joinder  of  counts  was  proper,  citing:  1  Chit.  PI.  197, 
205,  206;  2  Id.  60,  61;  2  Saund.  117  c,  n.  2;  Bac.  Ab.  tit. 
Actions;  Oom.  Dig.  Actions,  G;  Brown  y.  Dixon,  1  T.  B.  276, 
277;  1  H.  Bl.  182;  10  East,  318;  8  Johns.  440;  2  Ley.  165;  3 
Id.  60;  1  T.  B.  487;  4  Id.  281;  6  East,  404;  1  Taun.  822. 

Tazlob,  C.  J.  The  heayy  costs  accumulated  by  a  protracted 
litigation  haye  made  this  suit  yeiy  important  to  the  parties,  and 
though  the  two  items  for  funeral  charges  amount  together  to 
but  ten  shillings,  yet  whether  the  defendant  be  liable  to  pay 
them,  depends  upon  principles  which  are  not  to  be  understood, 
without  some  research.  I  must  own  that  the  argument,  which 
has  been  able  on  both  sides,  has  presented  the  subject  in  many 
lights  which  were  new  to  me;  and  together  with  my  own  reflec- 
tions, has  produced  an  opinion  altogether  different  from  what 
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I  have  ever  ^itertained  on  Hie  subject.  Notwithstanding  the 
teasona  drawn  from  propriety  and  decency,  tending^to  show  the 
defendant's  liability,  the  only  inquiry  I  have  permitted  myself 
to  make  is,  what  is  the  law?  My  inquiries  have  ended  in  be- 
Aieving  that  it  is  in  faTor  of  the  defendant. 

Of  the  two  classes  of  contracts,  express  and  implied,  this  can 
hot  belong  to  the  former,  since  there  was  no  debt  owing  from 
the  intestate,  and  no  engagement  entered  into  by  him.  Does 
it  belong  to  the  latter?  It  is  said  that  it  does,  becaaae  the 
defendant  was  subject  to  a  legal  liability  to  pay  this  debt,  and 
that  in  every  such  case,  the  law  implies  a  ptomise.  His  liability 
is  inferred  from  the  langaage  in  which  the  duty  of  an  executor 
or  administrator  is  stated  in  the  elementary  books,  with  regard 
to  the  payment  of  debts.  **  Funeral.expenses  according  to  the 
degree  or  quality  of  the  deceased  are  to  be  allowed  of  the  goods 
before  any  debt  or  duty  whatsoeyer,  for  that  is  opus  pium  d 
cariiaiia:"  8  Inst.  22.  ''He  must  observe  the  rules  of  priority 
in  the  payment  of  debts;  otherwise,  on  deficiency  of  assets,  if  1m 
pays  those  of  a  lower  degree  first,  he  must  answer  those  of  a 
higher  out  of  his  own  estate,  and  first  he  may  pay  all  funeral 
charges:"  2  BL  611.  "  The  expenses  attending  the  fvnend 
vhall  be  allowed  in  preference  to  all  debts  and  charges:"  Toller, 
191.  These  writers,  and  all  others,  I  believe,  make  a  distinciion 
between  debts  and  funeral  expenses;  this  position  is  warranted 
by  them,  that  if  the  administrator  or  executor  pays  debts  of  in- 
ferior dignity  in  preference  to  those  of  a  superior  dignity  of 
which  he  has  notice,  he  shall  be  liable  to  the  latter  de  bonU  prth 
prtis.  Funeral  expenses  are  not  a  debt,  but  properly  a  chaige 
upon  the  estate;  and  if  the  executor  voluntarily  pays  them,  he 
shall  be  allowed  such  payment  before  all  others,  because  it  is  a 
work  of  charity  and  piety. 

I  know  of  no  case  where  an  administrator  is  liable  in  his 
representative  character,  on  any  contract  not  made  by  the  in- 
testate; for  if  he  is  sued  on  a  contract  made  by  himself,  though 
relative  to  the  estate  of  the  intestate,  the  suit  must  be  in  lus 
own  right.  Declaring  on  an  insmul  compuiasBeni  against  an 
administrator  as  such,  is  not  an  exception  to  the  rule,  for  that 
raises  no  new  debt,  but  is  merely  an  acknowledgment  of  the 
old  one.  He  is  liable  as  far  as  he  has  assets,  for  the  debts,  cov- 
enants, and  contracts  of  his  intestate,  although  the  cause  of 
action  accrue  not  till  after  the  death,  as  on  bond  or  note  which 
became  due  afteSr  that  event;  but  there  the  duty  is  created  by 
the  intestate.    But  if  the  duty  arise  after  the  death  of  the  in* 
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testate,  the  itdminisirator  ia  liable  in  his  private  capaoil^.  For 
rent  in  arrears  in  the  testator's  life-time,  his  representative  is 
Uable  in  that  character,  and  can  be  sued  only  in  the  deiinei,  and 
may  plead  folly  administered;  whereas,  for  tiie  subsequent  rent 
he  is  perK>naHy  liable:  Oomyn's  Digest,  Administration,  14 
B.  So,  if  he  promise  to  pay  a  debt,  in  consideration  of  for* 
bearance  or  of  assets,  he  must  be  sued  in  his  individufd  char- 
acter, the  law  guarding  with  caution  its  principle,  that  if  an 
administrator  is  liable  beyond  the  assets,  it  must  be  by  his  own 
act,  sustained  by  a  proper  consideration. 

But  admitting  for  the  present  that  there  is  a  legal  liability  on 
the  defendant,  and  that  the  law  therefore  implies  a  promise 
(which  I  shall  presently  show  not  to  be  the  case),  it  may  be 
asked,  what  has  miade  the  defendant  a  debtor  to  the  plaintiff  on 
these  charges?  The  defendant's  intestate  was  not  buried  by 
the  plaintiff,  or  at  her  expense;  and  besides  the  sheet  and  pillow, 
there  must  have  been  other  articles  suitable  to  the  sphere  and 
condition  in  which  Dr.  Hooker  had  lived,  and  which  doubtiesd 
were  furnished  before  the  state  of  the  assets  was  ascertained.' 
Every  individual  who  furnished  any  one  article  has  the  samci 
light  to  sue  as  the  plaintiff,  and  to  demand  payment  from  the' 
defendant  in  preference  to  creditors.  A  man  is  legiEtUy  liable 
to  pay  his  own  debts,  and  the  law  implies  a  promise  to  his  cred-; 
itors  that  he  vrill  do  so;  but  if  another,  voluntarily  and  unasked, 
pays  the  debt,  the  law  does  not  imply  a  promise  to  him.  In 
such  case,  assumpsU  will  not  lie  without  an  express  promise  to 
repay  it,  for  the  debtor  may  have  a  set-off  or  some  good  reason 
to  resist  the  payment,  and  another  person  shall  not  pay  it  for 
bim,  whether  he  will  or  not.  It  is  true  that  if  a  party  derives 
benefit  from  the  consideration,  it  will  be  evidence  to  the  jury  of 
a  previous  request;  as  if  a  man  pays  money  or  buys  goods  for 
another,  without  his  knowledge  or  his  request,  and  he  after- 
wards agree  to  the  payment  or  receive  the  goods. 

But  in  this  case,  there  is  no  reason  to  believe  that  the  arti- 
cles charged  were  furnished  with  the  knowledge  of  the  defend- 
ant, of  course  his  assent  cannot  be  implied.  The  principle, 
that  as  the  charge  accrued  subsequent  to  the  death  of  the  intes- 
tate, the  defendant  is  not  liable  in  his  representative  character, 
is,  as  I  conceive,  fortified  by  a  case  I  have  met  with  since  the 
argument,  wherein  it  is  laid  down,  '*  that  an  executor  ia  not 
iiaUe  to  pay  for  funeral  expenses,  unless  he  contracts  for  it:" 
Athtcn  V.  Shuman,  Holt.  309.  The  case  is  quoted  with  ap- 
pajpent  approbation,  by  1  Oom.  on  Oontr.  629,  who  states  the 
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reason  of  the  decision  to  be,  that  sooh  a  charge,  if  sosiaiDaUe 
against  an  executor,  would  make  him  liable  de  boniB  propriit. 
In  other  words,  as  neither  debt  nor  daty  was  created  bj  the 
testatorif  the  right  to  sae  the  executor,  as  such,  were  admitted, 
it  would  follow,  that  he  would  be  liable  to  pay  for  funend 
charges,  whether  he  had  assets  or  not;  but  as  the  law  will  not 
so  chaxge  him  without  his  own  act  and  consent,  it  gives  no 
remedy  to  a  party  Yoluntarily  performing  the  service.  As  on 
this  ground  I  am  satisfied  there  ought  to  be  a  new  trial,  I  have 
thought  it  unnecessary  to  give  an  opinion  on  any  other  points 
raised  in  the  argument. 

Hall,  J.  The  defendant's  intestate  was  never  debtor  for  the 
amount  claimed  by  the  plaintiflh,  for  funeral  expenses,  and  if 
the  defendant  is  liable,  he  became  so  after  the  death  of 
his  intestate,  and  if  he  became  so  after  the  death  of  the  in- 
testate, it  was  by  the  act  of  the  plaintiff,  who  furnished  the 
articles  for  the  funeral  from  her  own  mere  motion,  and  not  at 
the  request  of  the  defendant;  if  so,  he  ought  to  have  been 
acquainted  with  that  fact  prior  to  the  commencement  of  this 
suit,  otherwise  he  will  be  subjected  to  costs  without  having  been 
guilty  of  any  default,  or  improper  conduct.  It  is  not  like  the 
case  where  the  administrator  is  sued  for  a  debt  due  by  his  in- 
testate, of  which,  until  suit  is  brought,  he  had  no  knowledge. 
In  that  ciEise  his  iutestate  might  have  been  sued,  and  his  death 
neither  places  the  plaintiff  in  a  worse,  nor  the  defendant,  his 
administrator,  in  a  better  situation  than  he  himself  stood  in 
before  his  death. 

I  entertain  the  opinion,  that  the  counts  in  the  declaration  are 
properly  joined,  and  that  the  amount  due  by  the  intestate,  on  a 
division  of  his  father's  estate,  is  not  assets  in  the  hands  of  his 
administiator,  and  that  the  rule  for  a  new  trial  be  made  ab> 
solute. 

Hkndbbson,  J.  This  action  is  brought  in  part  for  a  pillow  and 
wiuding-sheet,  furnished  to  bniy  the  intestate  of  the  defendant, 
without  his  previous  request,  subsequent  promise,  or  plaintiffs 
giving  notice  of  (he  charge  before  action  brought;  andlaa 
decidedly  of  the  opinion,  that  that  part  of  the  case  cannot  be 
supported;  and  I  will  examine  the  consideration,  whether  those 
acts,  being  done  by  a  stranger,  for  no  one,  and  at  the  request  of 
no  one,  but  for  purpose  of  interring  the  dead,  are  not  in  law 
mere  acts  of  charity  and  humanity,  which  create  no  debt  nor 
legal  duty;  but  I  am  satisfied,  by  reason  and  analoRons  authoiv 
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itj,  ihat  before  an  action  can  be  snstaizied,  notice  most  be  given 
to  the  executor  or  administrator. 

Where  one  pereon  offioioiisly  pays  the  debt  of  another,  an 
action  cannot  be  supported  on  such  officions  payment,  for  no 
person  can  make  another  a  debtor  without  his  consent;  but  it 
may  be  admitted  that  the  intestate  dying  at  the  house  of  the 
plaintiff,  and  there  being  no  administrator  to  bniy  the  corpse, 
the  act  of  the  plaintiff  was  not  officious;  but  certainly  notice  of 
the  performance  of  the  duty  must  have  preceded  the  suit,  for 
until  notice,  the  defendant  was  not  put  in  the  wrong,  and  it 
would  be  contrary  to  all  our  notions  of  justice  to  subject  a 
person  to  an  action  and  its  consequences,  without  a  wrong  com- 
mitted by  the  defendant^  or  the  person  whom  he  represents. 
The  consequence  of  the  doctrine  contended  for  by  the  plaintiff 
would  in  such  cases  lead  to  this,  that  an  administrator  or  exe- 
cutor, who  was  not  on  the  spot,  might  be  liable  to  many  dlflBnent 
persons;  one  might  furnish  the  plank  to  make  a  coffin,  another 
the  nails  or  screws,  another  the  lining,  another  the  ropes, 
another  the  pillow,  another  the  shroud,  and  so  on,  perhaps  to 
the  number  of  twenty,  and  if  one  could  support  an  action  with- 
out notice,  so  could  each  one;  but  the  law  is  not  so  unjust. 
Where  the  liability  of  a  person  arises  from  an  act  of  which  he 
18  not  bound  to  take  notice,  or  where  the  knowledge  rests  more 
peculiarly  with  the  plaintiff,  there  notice  is  necessary. 

An  administrator  or  executor  is  bound  to  know  so  far  as  to 
be  liable  to  an  action  for  the  debts  of  the  intestate  or  testator, 
for  he  is  his  privy,  and  represents  him;  but  the  assignor  of  a 
n^potiable  note  is  not  bound  to  take  notice  of  the  omission  of 
the  maker  to  pay  the  assignee  upon  demand;  he  must  have 
notice  before  suit;  it  must  be  laid  and  proven,  because  the 
omission  to  pay  is  more  peculiarly  known  to  the  assignee,  who 
has  failed  to  get  payment;  so  here  the  services  are  more  pecul- 
iarly known  to  the  person  performing  them  than  to  the 
administrator.  For  these  reasons,  I  think  the  chaxge  for  funeral 
expenses  cannot  be  sustained.  I  differ  from  the  presiding  judge 
below,  upon  the  question  whether  the  difference  due  from  the 
intestate,  on  the  division  of  the  negroes  among  the  children  of 
his  father,  is  assets;  in  other  words,  whether  the  negroes  allot- 
ted to  him  are  assets  to  their  full  value,  or  with  a  deduction  of 
that  sum.  I  think  it  formed  a  charge  upon  the  negroes  to  that 
amount. 

The  charge  was  made  by  the  commissioners,  without  the 
agency  of  the  other  children;  their  property  to  the  amount  of 
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the  diffiatenoe  waa  taken  from  them  by  men  acting  under  the 
authority  of  the  law,  and  the  law  woald  never  take  from  Ihem- 
property,  and  give  them  only  the  personal  liability  of  the  penon 
to  whom  the  more  valuable  lot  waa  awarded;  and  the  law  which 
takes  from  them  the  possession  of  their  property,  gives  them 
the  most  ample  securitj ;  in  fact,  so  much  in  value  of  the  negroes 
is  theirs,  and  nothing  but  the  impossibility  of  dividing  them, 
converts  that  property  into  a  charge  upon  the  negroee,  together 
with  a  debt  upon  the  child,  for  he  takes  them  cum  onere. 

Suppose  the  sheriff  standing  by,  when  the  division  is  made, 
with  an  execution  to  the  fall  amount  of  all  that  child's  propertf, 
and  the  moment  the  division  is  made,  he  levies  on  the  negroes 
so  allotted,  and  applies  them  to  the  discharge  of  the  execution; 
and  if  the  opinion  below  is  right,  such,  I  think,  would  be  the 
consequence.  I  think  there  is  no  miqoinder  of  counts.  It  is 
perfectly  settled  that  you  may  join  a  count  against  an  executor, 
charging  him  upon  his  promise  as  executor;  that  is,  to  pay  out 
of  the  assets,  with  counts  upon  promises  made  by  his  testator; 
in  each  case,  the  executor  is  liable  in  his  representative  charao> 
ter;  that  is,  out  of  the  assets.  It  is  true  the  precedents  furnish 
only  cases  where  the  testator  gave  birth  to  the  oUigaiion,  or 
received  the  consideration  of  the  promise,  but  the  reason  of  the 
thing  applies  to  all  obligations  thrown  upon  the  executor  by 
virtue  of  his  office;  and  if  in  this  case  the  executor  was  liable 
to  pay  the  funeral  expenses  out  of  the  assets,  the  judgment 
would  be  ds  bonis  (edataria;  and  although  the  testator  could 
not  have  received  the  consideration  ci  the  promise  in  case  of 
funeral  expenses,  yet  in  this  view  of  the  case,  the  executor  is 
performing  a  duty  in  his  character  ci  executor,  to  say  the  least, 
which  the  law  tolerates  by  enabling  him  to  retain  for  the  ex- 
penses of  them.  As,  therefore,  the  plaintiff  might  have  made 
out  such  a  case  as  would  have  supported  the  count,  and  if  she 
had,  the  judgment  would  have  been  jkhe  same  as  in  the  other 
counts,  I  can  see  no  reason  for  arresting  the  judgment. 


Lluhutt  vob  Fdhsul  Bxmraxa— In  PaUenom  v.  PaUermm,  00  K.  T. 
674;  S.  G.  17  Am.  884^  s  well  oonaidered  oaae,  the  fdnenl  aipeam  of  a 
dooeMed  penon  are  hM.  to  be  a  chaige  npon  hie  eetite;  that  the  diitj  of 
bozud  ii  upon  the  ezeoator,  end  in  hie  ebeenoe  or  neglect  ol  the  dntj,  the  lev 
implieee  pronuee  from  him  to  femnnente  one  who  inonie  theei^^eneeof  eneh 
bnmL  Folger,  J.,  delivering  the  opinian,  eeys:  '*  I  heve  no  doobt  bat  that 
the  reaaonable  and  neoeeaaty  eipeneee  oi  iiie  intennent  of  the  deed  body  of 
one  deoeaied,  are  a  ohaige  againat  hia  eatate,  though  not  atriotly  a  debt  dee 
from  him.  The  groiind  of  tiua  ia  the  general  right  of  every  one  to  haTe  hit 
body  oairiedp  deoently  oovered,  from  the  plaoe  where  it  lieB»  to  a 
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«t]ier  proper  indoture^  and  there  pot  under  gnmiid:  ^gkid  y.  /S^ewdrt,  12 
Ad.k'EXL  773,  citing  OUbert  ▼.  Bumard^  2  Hikgg.  Consist.  R.  338;  see»  also, 
Cfhapple  V.  Cooper,  13  H.  &  W.  252."  And  in  Bopgood  v,  Houghton^  10 
Pick.  154^  it  was  decided  that  the  law  implies  a  pronuse  on  the  part  of  the 
executor  or  administrator  to  pay  for  the  foneral  expenses  as  far  as  he  has 
assets,  and  if  he  have  no  assets,  he  should  plead  that  fact  in  bar.  Again,  in 
Ada$n8  ▼.  ButU,  16  Pick.  3i3»  an  acooont  for  fonenl  expenses  was  allowed  to 
be  set  o£F  against  a  debt  due  to  the  testator  in  his  life-time^  in  an  action  by 
the  executor. 

These  decisions  may  seem  to  conflict  with  some  parts  of  the  reasoning  in 
the  principal  case,  bnt  it  is  conceived  that  the  conflict  is  more  apparent  than 
xeaL  The  tme  principle  to  be  extracted  from  the  cases  is  that  funeral 
expenses  not  being  properly  a  debt  dne  from  the  deceased,  or  contracted  by 
his  executor  or  administrator,  but  a  charge  upon  the  assets,  the  liability  of 
the  personal  representative  exists  solely  with  respect  to  the  assets.  He  is, 
therefore,  entiUed  to  notice  of  the  claim  before  the  assets  are  exhausted. 
This  was  the  precise  point  decided  here,  as  appears  from  the  subsequent 
cases  in  North  Carolina.  Thus,  in  Parker  ▼.  LewiSf  2  l)ev.  21,  Henderson, 
J.,  says:  "  We  disclaim  the  intention  of  weakening  the  datm  of  these  ex* 
penses  to  a  priority,  when  we  decided  the  case  of  Gregory  ▼.  ffooker,  1 
Hawks,  39i.  Bnt  we  should  say  again,  in  a  case  like  the  one  alluded  to, 
that  notice  of  the  fact  that  a  pillow  had  been  furnished,  and  was  claimed  as 
a  funeral  charge,  should  have  been  given  before  the  action  was  brought  and 
the  assets  exhausted.  For  although  the  pillow  might  have  been  entered  in 
the  account^  yet  it  contained  a  great  variety  of  articles,  and  was  not  pre- 
sented  as  for  a  funeral  chaige,  or  any  part  thereof,  nor  was  it  made  known 
that  it  contained  any  such  item.  In  that  case  we  did  not  pretend  to  say 
what  would  have  been  the  rule  if  the  executor  had  taken  no  order  for  the  in- 
terment of  the  deceased;  but  that  an  individual  who  had  conttibuted  in  so 
small  degree  to  those  expenses  could  not,  without  previous  notice,  sustain  an 
action  against  the  administrator.  For  if  the  rule  of  law  was  difierent,  the 
administrator  might,  without  any  default  on  his  part,  be  subjected  to  as 
many  actions  as  there  were  items  of  which  the  funeral  biU  was  composed*^ 
Again,  in  Wardv,  Jones,  Bnsb.  127,  it  is  said,  on  the  authority  of  the  prin« 
eq^  case,  that  as  funeral  expenses  are  not  a  debt,  either  of  the  intestate  or 
of  the  administrator,  but  a  chaige  thrown  by  necessity  on  the  assets,  and  aa 
the  administrator  is  liable  only  in  respect  of  the  assets,  he  is  entitled  to 
reasonable  notice  from  those  who  datm  to  have  contributed  tosobh  expenses, 
or  th^  cannot  maintain  actions  against  him. 


Stout  v.  Wren. 

DikKAOlB  vauim  Fwanvo  bt  Consdit.— Where  two  fl^  by  oonsent,  the 
one  who  is  beaten  may  recover  damages^  for,  flghting  being  an  unlawful 
act,  the  oflEsent  is  void. 

Annas  for  damages  for  a  batteiy.  The  facts  were  that  the 
plaintiff  and  defendant  qnaireled  and  agreed  to  fight,  and  that' 
after  they  had  gone  ont  for  that  purpose  the  defendant  asked 
the  plaintiff  if  he  would  "  dear  him  of  the  law,"  and  the  latter 
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wdd,  "  yes/'  whereupon  the  defendant  beat  him,  he  making  ne 
redstanoe.  There  was  some  evidence,  contradicted  howcTer  by 
other  witneasesy  that  the  phuntiff  was  bo  drank  as  not  to  know 
what  he  was  doing.  The  conrt  instnicted  the  jniy  that  if  the 
plaintiff  was  so  intoxicated  as  not  to  know  what  he  was  abont, 
he  should  have  a  verdict,  otherwise  not,  for  his  assent  to  the 
injury  barred  his  right  of  recovery.  There  was  a  verdict  for  the 
defendant  and  judgment  thereon,  a  new  trial  having  been  re- 
fused, and  the  plaintiff  appealed  to  this  court. 

Taylob,  0.  J*  It  is  equally  reasonable  and  correct,  that  a 
man  shall  not  recover  a  recompense  for  an  injury  received  by 
his  own  consent,  but  the  rule  must  necessarily  be  received  with 
this  qualification,  that  the  act  from  whence  the  injury  proceeded 
be  lawful.  Hence  in  those  manly  sports  and  exercises  which 
are  thought  to  qualify  men  for  the  use  of  arms,  and  to  give  them 
strength  and  activity,  if  two  played  by  consent  at  cudgels,  and 
one  hurt  the  other,  no  action  would  lie.  But  where  in  an  ao- 
tion  for  assault  and  battery,  the  defendant  offered  to  give  in 
evidence  that  the  plaintiff  and  he  boxed  by  consent,  from  whence 
the  injury  proceeded,  it  was  held  to  be  no  bar  to  the  action,  for 
as  the  act  of  boxing  is  unlawful,  the  consent  of  the  parties  to 
fight  could  not  excuse  the  injury:  BouUer  v.  Clark^  Bull.  N.  P. 
16.  The  consequence  of  this  distinction  is  apparent  also  in  the 
law  of  homicide;  for  if  death  ensue  from  innocent  and  allowable 
recreations,  the  case  will  fall  within  the  rule  of  excusable  homi- 
cide, but  if  the  sport  be  unlawful  and  endanger  the  peace,  and 
death  ensue,  the  party  killing  is  guilty  of  manslaughter:  Foot. 
289.  It  is  laid  down  in  JIaiher  v.  (MerUm,  Comb.  218,  thai  if 
one  license  another  to  beat  him,  such  license  is  void,  because  it 
is  against  the  peace,  and  the  plaintiff  recovered  a  verdict  and 
judgment. 

The  case  was  very  fairly  put  to  the  jury,  as  to  the  evidenoeof 
the  plaintiff's  intoxication,  but  I  think  the  law  was  misconceived 
in  stating  to  them,  that  if  the  plaintiff  was  sober  and  assented, 
he  was  not  entitled  to  recover.    There  must  be  a  new  triaL 

Hall,  J.  Upon  principle  unconnected  with  municipal  law, 
or  policy,  I  doubt  how  far  a  person  is  entitled  to  recover  dam- 
ages, after  having  agreed  to  take  his  chance  in  a  combat,  and 
after  the  event  had  proved  the  miscalculation  he  made  on  Us 
own  strength,  considering  it  merely  as  a  violation  of  a  pmats 
right,  I  should  say,  volenii  mm  fit  injuria. 

Where  the  state  is  a  party  by  way  of  indictment  the  ccosant 
of  the  party  does  not  stand  in  the  way  of  a  conviction,  bsoaost 
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the  fine  goes  to  the  state  for  the  injury  done  her  by  a  breach  of 
the  peace.  HoweTer,  the  anthoriiy  in  BuIL  N.  P.  16,  is  the 
other  way,  and  I  am  inclined  to  belieye  has  poliqy  for  its  sap* 
port;  for  these  reasons  I  acquiesce  and  agree  that  the  rule  for 
a  new  trial  be  made  absdute. 


A  similar  doctrine  i«  laid  down  in  Bett  ▼.  HcmO^,  8  JonM^  K.  0.  181; 
Logan  r.  Amsdn^  1  Stew.  (Ala.)  476;  AdamiY.  ITo^poiMr,  88  Ind.  681;  a  O., 
5  Am.  280;  Cwmmmwealth  ▼.  CoWterg^  119  MaM.  860;  a  0.,  20  Am.  828^ 
whioh  were  all  caeee  similar  to  the  one  here  decided.  Jn  the  two  last  men- 
tioned,  8UnU  y*  Wren  is  cited  and  approved.  It  was  held,  however,  in 
Logan  y.  Auitln,  and  Adamt  ▼.  Waggoner,  evpra,  that  althoo^  in  sooh  a 
oaee  the  consent  of  the  plaintiff  to  the  injury  wonld  not  her  his  li^t  d 
aetiony  H  nds^  he  giyen  in  evidence  in  nutigation  el  damsses. 


State  v.  Poll. 

ClHA.vn,4lft.] 

Dmo  l>BOLABA!nov&— In  a  proeeoation  for  murder  the  declaratiops  d  the 
deceased  as  to  the  canse  of  his  death,  made  at  a  time  when  he  had  lost 
all  hope  of  recovery,  though  not  immediately  before  his  death,  are  ad- 
missiMe  as  dyi^g  dedarationi. 

DsoLASAXZONS  ov  AcooMFUCi. — ^When  a  common  design  is  proved,  the  act 
of  one  in  furtherance  of  that  design  is  evidence  sgaanst  his  associates^ 
hat  his  sahseqnent  declarations  are  admissible  only  sgaanst  himself. 

Ihdiotmxnt  against  the  defendants  and  one  John  Skinner  for 
the  murder  of  Samuel  Skinner.  The  indictment  was  found  in 
Washington  county,  but  by  the  consent  of  the  state  solicitor 
and  the  owner  and  counsel  of  the  defendants  (who  were  slayes) 
was  transferred  to  Chowan  county  for  trial.  The  defendants 
were  tried  separately  from  John  Skinner.  It  was  proved  that 
Samuel  Skinner  died  of  poison,  which  the  state  alleged  was 
white  arsenic.  There  was  eridence  tending  to  show  that  John 
Skinner  purchased  the  poison  and  gave  it  to  the  defendants, 
who  were  domestics  in  the  deceased's  family,  and  that  the  latter 
mixed  it  with  the  food  and  drink  of  the  deceased.  The  state 
solicitor  then  oiFered  to  prove  by  a  declaration  of  John  Skinner 
that  he  bad  purchased  a  quantity  of  arsenic,  just  before,  under 
the  pretense,  as  the  state  alleged,  of  curing  the  horse  of  one 
Marina,  of  a  poll-evil.  This  evidence  was  objected  to,  but  the 
court  admitted  it,  and  it  was  then  proved  that  Marina  had  not 
requested  John  Skinner  to  purchase  any  arsenic,  and  that  he 
had  never  had  a  horse  afSicted  with  poll-evil.  It  appeared 
that  the  deceased  died  on  Thursday,  and  his  declarations  from 
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the  Stmdaj  previous  np  to  his  deaUi  were  oiFered  in  eridasice; 
and  were  admitted  against  the  objection  of  the  defendants.  It 
was  proved  that  he  said  he  believed  he  should  die^  ihoagh  he 
was  occasionally  better,  and  that  he  declared  he  was  poiaoned, 
and,  as  he  believed,  by  Poll,  who  had  given  him  something  In 
his  food  and  drink.  The  jnry  fonnd  the  prisoners  goiliy;  a 
motion  for  a  new  trial  on  the  ground  of  the  improper  admisaian 
of  evidence  of  the  declarations  of  John  and  Samuel  Skinner, 
was  overruled,  and  the  prisoners,  having  received  sentence  of 
.death,  appealed  to  this  court. 

Taylob,  G.  J.  The  declarations  of  the  deceased,  made  at  a 
time  when  he  despaired  of  his  reooveiy,  and  felt  aasux^d  that 
though  he  was  something  better,  after  the  physician  attended 
him,  his  disease  would  prove  ultimately  fatal,  appear  to  me  to 
have  been  properly  admitted.  The  latest  and  most  authorita- 
tive cases  show  that  the  court  is  to  decide,  and  not  the  jury, 
whether  the  deceased  made  the  declaration  under  the  appra- 
hension  of  death:  JohrC%  oaae^  1  East's  PL  Cr.  867.  But  as  tp 
the  declarations  of  John  Skinner,  I  know  of  no  principle  upon 
which  they  could  be  received  as  evidence  against  the  prisonen. 
Even  if  he  were  a  party  to  the  record,  there  could  be  evidence 
only  against  himself,  and  not  against  the  other  defendants.  For 
this  reason  there  ought  to  be  a  new  txial. 

Whether  the  superior  court  of  Chowan  had  jurisdiction  of 
this  case,  depends  upon  the  construction  of  the  act  of  1816,  c 
912.    The  words  of  the  second  section  are:  '*  That  such  cases 
may  be  removed  for  trial  to  an  adjoining  county,  upon  a£Bdavit 
of  the  owner;  or,  in  his  absence,  of  the  counsel  of  such  slave  or 
slaves,  in  the  same  manner  as  causes  may  now  be  removed  by 
freemen."    By  the  preceding  act  of  1818,  c.  868,  suits  may  be 
removed  by  consent;  but  there  is  nothing  in  the  phraseology 
to  warrant  a  belief  that  criminal  prosecutions  were  intended  to 
be  included.    On  the  contrary,  where  the  legislature  provide 
for  their  removal,  they  use  different  language,  as  in  the  act  of 
1808,  c.  746,  in  which  the  words  are:  **  That  no  cause,  civil  or 
criminal;"  and  it  then  proceeds  to  require  an  affidavit  for  their 
removal.    The  same  expressions,  **  all  causes,  civil  and  dim- 
inal,"  are  used  in  the  act  of  1806,  c.  698.    From  all  which  the 
conclusion  is  that  as  criminal  causes  coidd  not,  in  1816,  be  re- 
moved otherwise  than  by  affidavit,  it  was  not  competent  for  ib» 
owner  of  the  slaves  and  their  counsel,  to  consent  to  the  removal 
of  this. 

I  am,  therefore,  of  opinion  that  a  new  trial  should  take  plsee 
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in  Waahingtoii  saperior  oonrt,  unless  the  case  be  properly  re- 
moved by  affidavit. 

HsHDBBSOV,  J.  By  fhe  act  of  1818,  N.  B.  1274,  the  parties  in 
a  suit  may  remove  it  by  consent;  and  should  the  word  soit  em- 
brace criminal  prosecutions  for  capital  offenses,  a  removal  by 
consent  of  the  owner,  or  counsel  of  a  slave,  or  the  consent  of 
both,  is  neither  within  the  words  or  spirit  of  the  act,  for  they 
are  not  parties.  But  itis  inferred  that  as  a  cause  may  be  removed 
upon  the  affidavit  of  the  owner's  counsel,  it  may  be  removed  by 
their  consent.  I  think  such  inference  is  incozrect.  The  object 
of  the  law  is  to  obtain  an  impartial  trial,  and  when  it  is  made 
to  appear  to  the  court  that  in  all  probability  such  object  is  un- 
likely to  be  obtained  in  the  court  where  the  cause  is  pending, 
the  court  is  directed  to  remove  it;  and  it  is  a  matter  of  not 
much  moment  from  what  source  the  information  comes;  it  is 
the  act  of  the  court  upon  such  information.  The  court  per- 
ceives, if  the  &ct  be  true,  that  the  purposes  of  justice  will  be 
forwarded  by  a  removal;  and,  therefore,  in  conformity  to  the 
purposes  before  mentioned,  the  legislature  gave  to  the  owner 
or  counsil  the  power  of  showing,  on  oath,  the  facts  upon  which 
the  court  acts.  But  whether  the  purposes  aforesaid  will  be  an* 
swered  when  the  owner  or  counsel  consents  to  the  removal  does 
not  appear.  What  are  the  reasons  for  such  assent  need  not  be 
stated;  there  may  be  none,  and  therefore  it  would  be  better, 
perhaps,  for  the  slave  to  be  tried  in  the  county  where  the  offense 
is  said  to  be  committed.  The  character  both  of  the  accused  and 
witnesses  would  be  better  known;  or  the  motive  may  be  to  ob- 
tain an  unfair  trial,  and  it  is  no  answer  to  say  that  tiie  counsel 
or  owner  might  obtain  the  same  thing  upon  their  affidavits;  it 
is  true  they  may,  but  in  so  doing  they  must  commit  a  perjury, 
and  eveiy  power  or  privilege  may  be  abused.  I  therefore 
think  that  the  cause  was  never  properly  in  Chowan  court,  and 
that  the  trial  there  was  a  perfect  nullity.  Judgment  of  death 
pronounced  by  that  court  must,  therefore,  be  reversed;  the  court 
of  Washington  will  proceed  to  the  trial  as  if  no  such  proceed- 
ings had  never  been,  as  have  taken  place  in  Chowan.  This  view 
of  the  case  renders  it  not  absolutely  necessary  to  express  an 
opinion  on  that  part  of  the  case  which  respects  the  declarations 
of  John  Skinner  being  given  in  evidence  to  the  jury. 

But  perhaps  it  will  prevent  another  appeal  to  this  court 
shortly,  to  state  the  reasons  why  we  think  they  ought  not  to 
have  been  received,  as  possibly  our  silence  on  the  subject  may 
be  construed  into  an  approbation.    The  rule  has  never  been 
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carried  farther  ihan  this,  tbat  when  a  oommon  dedigii  is  pro^n, 
the  act  of  one,  in  fortherance  of  that  design,  is  evidence  against 
bis  associates:  it  is  in  some  measure  the  act  of  all;  bat  the  dee- 
larations  of  one  of  the  parties  can  be  received  only  against 
himself.  As  to  the  dying  declarations  of  the  deceased^  I  oob- 
oor  in  the  opinion  of  tike  chief  jastioe. 

Hall,  J.,  concurred. 

Cited  and  approved  mSwUkarY.  CammomoecM^»  GfstMS;  &0L,S1 
Am.  390,  where  deolacatioiui  made  ten  daye  before  the  deaUi  were  adaitfted 
ae  dying  dedaratioiii^  it  appeariag  that  the  deceased  believed  that  ha  woald 
die  of  hie  woimda,  although  he  Babeeqaently  ezpreeied  hopes  of  nooteiy. 
Deohratiaiia  were  also  admitted  ae  dying  deohgatiooa  in  OcmmimmmlA  v. 
Cooper,  6  Allen,  48S»  whioh  were  made  aeventeen  days  betoe  the  daslh. 


State  v.  Rutherford. 

HoMnsDa  io  F^ovbmt  ▲  FsLomr.— A  weU  grounded  beUei;  thaib  a 
Cdonv  ie  about  to  be  nemetnited  will  eoctennate  a  hflndoide 
to  prevent  it^  bat  not  a  killing  in  pcuniit  1^  a  pnvste  penon  of  hie  own 
aooord. 

'  IjiDioTiaDrr  for  an  assault  vrith  intent  to  kill  one  Spnzlin.    It 
appeared  that  Spurlin  was  in  the  employ  of  one  Magnesa,  who 
lived  near  the  defendant;  that  a  vidoos  dog  belonging  to  the 
defendant  having  bitten  a  n^gro,  owned  by  Magness,  the  latter 
told  Spnrlin  to  take  a  gun  and  go  to  the  defendant  and  tell  him 
that  if  he  would  allow  the  dog  to  be  killed,  he  (Uagneas)  would 
be  satisfied,  but  otherwise  he  would  seek  redress  at  law;  that 
Spurlin  accordingly  took  his  gun  and  went  as  directed;  that  on 
arriving  near  the  defendant's  house,  before  he  ooold  make 
known  his  errand,  the  dog  attacked  him;  that  after  trying  in 
vain  to  keep  him  off,  he  fired  and  wounded  the  animal;  that 
the  defendant  immediately  came  out  with  his  gun,  and  directed 
his  negroes  to  pursue  the  person  who  had  fired  the  shot,  and 
encouraged  the  dog  to  attack  him;  that  Spurlin,  heaiing  this, 
fled  and  was  pursued  by  the  defendant,  who  got  vrithin  forty 
paces  of  him,  and  without  speaking,  fired  and  wounded  Spnrlin 
in  the  head;  and  that  after  the  defendant  discovered  who  it 
wpMS,  he  expressed  his  regret  that  the  shot  had  not  killed  him. 
The  jury,  after  instruction  from  the  court,  the  substance  of 
which  appears  from  the  opinion,  found  the  defendant  guilty. 
A  new  txial  was  refused  and  the  defendant,  after  judgment  and 
sentence,  appealed. 
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HsHBEBSoVy  J.  The. defendant's  ooanBel  prayed  the  coort  to 
inetmct  the  juiy  that  if  they  belieTed  that  the  defendant,  Bvth* 
«rford,  had  a  veil  grounded  belief  that  the  person  who  fired 
the  gun  intended  to  commit  a  felony,  it  would  extenuate  the 
offense,  and  the  defendant  be  entitled  to  a  yerdict.  The  court 
declined  to  do  so,  and  instructed  the  jury  that  there  must  be  a 
felony  committed,  or  strong  and  conwicing  evidence  that  a  fel- 
ony had  been  committed,  or  the  party  slaying  summoned  by  a 
proper  officer,  to  extenuate  a  killing  in  pursuit.  The  judge,,  if 
he  erred  at  all,  erred  in  favor  of  the  defendant,  and  against  the 
state,  A  well-grounded  belief  that  a  known  felony  is  about  to 
be  committed,  will  extenuate  a  homicide  committed  in  preven- 
tion of  the  act,  but  not  a  homicide  committed  in  pursuit  by  an 
individual  of  his  ovm  accord.  To  extenuate  a  homicide  com- 
mitted in  pursuit,  there  must  be  an  actual  felony  committed; 
a;nd  it  is.  said  that  no  evidence,  however  convincing,  even  the 
finding  of  the  graod  inquest  on  oath,  will  supply  the  want  of 
an  actoa)  felony  being  committed,  where  an  individual  of  his 
own  accor4'Qommits  a  homicide  in  pursuit,  because  the  pursuit 
by  the  individual  is  an  officious  act,  it  not  being  his  duly  to 
arrest  unless  called  on  by  an  officer;  and  from  the  tenderness  of 
the  law  towards  the  life  of  a  citixen,  vrith  which,  I  presume,  is 
intermixed  some  portion  of  policy,  for  it  might  be  a  means  of 
gratifying  private  revenge,  it  is  to  be  observed  that  some  doubts 
are  expressed  by  Mr.  East,  where  the  grand  inquest  has  found 
that  a  felony  has  been  committed;  but  no  case  is  brought  for- 
ward to  support  that  doubt,  and  he  concludes  that  at  least  ii 
will  be  prima  fade  evidence  that  a  felony  was  committed.  But 
as  I  said  before,  a  well-grounded  belief  that  a  known  felony 
was  about  to  be  committed  will  extenuate  a  homidde  committed 
in  prevention  of  the  supposed  crime,  and  this  upon  a  principle 
of  necessity;  but  when  that  necessity  ceases,  and  the  supposed 
felon  flies,  and  thereby  abandons  his  supposed  design,  a  killing 
in  pursuit,  however  well  grounded  the  belief  may  be  that  ho 
intended  to  commit  a  felony,  irill  not  extenuate  the  offense  of 
the  pursper. 

This  extenuation  rests  upon  an  actual  felony  committed,  and 
a  necessity  for  the  killing  to  preyent  the  escape  of  the  felon. 
The  request  of  the  counsel,  and  the  charge  of  the  judge  in  an- 
swer thereto,  haye  more  the  appearance  of  the  discussion  of  an 
abstract  proposition  than  the  subject-matter  then  under  consid- 
eration; for  I  am  at  a  loss  to  perceive  how,  in  this  case,  an  idea 
could  be  entertained  by  Butherf oxd  that  the  person  who  fired 
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the  gnn  wbb  alxmt  to  oommit  a  felony.  A  MTage  and  fteroe  dog 
at  an  early  hour  in  the  night,  before  bed-time,  attacks  a  peraon 
in  his  owner^B  yard;  a  gun  is  fired  at  him,  bat  misses  him;  the 
dog  continnes  the  attack;  no  attempt  is  made  to  take  the  dog 
off;  the  person  who  fired  retreats  towards  a  near  neighbor's 
house,  is  pnrsned  by  Batherford,  and  fired  npon,  and  simbk 
with  shot  in  a  Tital  part;  how  it  could  be  sapposed  that  Bother- 
ford  entertained  a  well-grounded  belief  that  the  person  intended 
to  commit  a  felony  under  these  circumstances,  I  am  at  a  loss  to 
say;  and  the  judge  might  haTe  expressed  an  answer  to  the  coun- 
sel's request  either  way,  without  affecting  the  merits  of  the 
cause;  the  yerdict  of  the  jury  would  have  been  the  same.  On 
the  doctrine  of  reasonable  ground  to  belicTe  a  felony  was  about 
to  be  committed:  see  East's  Cr.  L.  373-4;  Oro.  Oar.  638;  Semt9 
cose,  1  Hale,  42,  474;  Browne*8  otue,  1776,  Leach,  151.  Thai 
there  must  be  a  felony  actually  committed:  East,  800,  and  the 
authorities  there  cited. 

I  think,  therefore,  that  the  defendant  has  no  roasoii  to 
plain,  and  that  the  rule  for  a  new  trial  be  dischaiged. 

Taxiob,  0.  J.  and  Hill,  J,  concurred. 


Rtden  V.  JoNia 

[1  H4lVBi,l0T.) 

Pdbobasb  or  TaxTsr  fftcxFKBTr  BT  EzECUToa.— -A  ponliaM  lij  an 
the  ptoparty  of  the  estate  is  void  althou^  the  ade  is  pnhlio^ 
fair  aod  for  a  full  price  and  assented  to  by  tiiose  intsNSted. 

Paimov  by  James  Byden,  administrator  of  EUmbeth  Byden 
and  by  Mary  Savanoe,  residuaiy  legatees  of  Michael  Hyman, 
deceased,  against  the  defendant  as  executor  of  James  Hyman, 
who  was  the  executor  of  the  said  Michael  Hyman  for  an  aooonnt 
of  property  belonging  to  the  estate  of  the  said  Michael  Hyman 
alleged  to  ha^e  come  to  the  hands  of  the  defendant,  and  par- 
ticularly for  a  certain  n^gro  alleged  to  belong  to  said  estata 
The  defendant  in  his  answer  alleged,  among  other  things,  that 
the  negro  in  question  belonged  to  the  estate  of  his  testator, 
James  Hyman.  The  jury  found  the  facts  to  be  in  substance, 
that  the  said  n^gro  was  originally  part  of  the  estate  of  Michael 
Hyman  and  was,  in  March  1794,  sold  at  auction  by  James  Hy- 
man as  executor  and  purchased  by  Philip  Turner  for  said  ex- 
ecutor; that  the  sale  was  fair  and  neoessaiy  and  for  full  talue. 
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that  all  the  peraonaiaterestedin  thediafaibiition  of  the  pxoperij 
of  the  estate  aaaented  to  the  sale  and  that  all  the  zesidaaiy 
legatees  were  present  except  the  petitioner.  Mazy  Saranoe,  and 
hnsband,  that  Elisabeth  Byden  was  a/eme  covert  at  the  time  and 
had  since  deceased,  and  that  the  petitioner,  James  Byden,  was 
appointed  her  administrator  in  1816,  that  James  Hyman  made 
a  settlement  of  his  accounts  as  executor  of  Michael  Hyman  in 
March  1796,  and  that  on  the  sixth  of  January  1794,  he  returned 
an  account  of  sales  which  was  signed  by  the  then  sheriff  of  the 
county.  It  appeared  also  from  the  defendant's  answer  that  the 
said  James  Hyman  had  in  his  life-time  settled  with  Maxy  Sayanoe 
and  her  husband,  and  taken  a  release  from  them*  The  judge 
upon  these  facts  dismissed  the  petition  from  which  the  peti- 
tioners  appealed. 

Hogg  and  Eawks,  for  the  petitioners,  cited  OampbeU  t.  Waiher, 
18  Yes.  jun.  602;  Sugden,  427;  Owen  y.  Foukea,  6  Yes.  jun.  680 
in  noHs;  BandaU  t.  Ihrmgion^  10  Id.  428;  Whdpddle  y.  Oookson, 
1  Yes.  9;  Ex  parte  Lacey,  6  Yes.  jun.  625,  628;  Ex  parte  James,  8 
Id.  837;  10  Id.  427,  429;  13  Id.  602,  603;  Davoue  t.  Fanning,  2 
Johns.  Gh.  252;  Meaior  y.  KinMe,  1  N.  0.  Law.  Bepos.  255; 
WkUe  T.  Broum,  2  Id.  447. 

Gaston,  contra,  cited  Toller,  101, 102, 103, 108, 185;  Whale  t. 
Booth,  4  T.  B.  623;  Quick  r. Stains,  1  Bos.  &  P.  293;  Plowd,  185, 
186;  2  Madd.  114,  127, 128;  1  Id.  230;  4  Yes.  jun.  622;  2  Hen. 
A  Munf.  261,  265;  4  Id.  430;  1  Desaus.  567;  1  Cruise  Dig.  551, 
552;  Sugden,  426,  427;  WhelpdaJe  ▼.  Oookson,  1  Yes.  9;  5  Yea. 
jun.  682;  Ibmlinaon  t.  Ddastaiius,  2  Hayw.  284;  6  Yes.  jun.  680; 
8  Id.  352. 

Taxlob,  0.  J.  It  has  now  become  a  settled  rule  of  equity,  too 
firmly  established  to  be  shaken,  that  a  trustee  shall  gain  no 
benefit  to  himself  by  any  act  done  by  him  in  his  fiduciary  char* 
acter;  but  that  all  his  acts  shall  be  for  the  benefit  of  the  oesiui 
que  trust.  It  is  not  necessary  in  the  Tiew  I  take  of  the  case,  to 
inquire  whether  an  executcnr  comes  within  the  rule  as  estab* 
lished  in  England,  though  in  the  case  of  Borden  ▼.  Borden,  18 
Yes.  170,  it  was  decided  that  an  executor  cannot  purchase  his 
testator's  effects;  because  our  local  laws  hare  materially  changed 
the  rights  and  duties  of  an  executor.  The  act  of  1723,  ch.  15, 
explained  and  modified  by  several  subsequent  acts,  restrains  the 
executors  from  selling  the  imperishable  estate  without  an  order 
of  court;  and  as  the  law  now  stands,  the  county  courts  are  to 
judge  the  necessity  of  a  sale,  eyen  to  make  distribution,  or  to 
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pay  debU.  It  }uM  nci  eiitniated  the  ezaootor  iriUi  the  potwil 
of  aeUing  at  hia  own  discretion;  nor  ia  it  ai^  jnatifiimtiDn  io 
him,  aoting  wiiboat  an  order  of  court,  that  the  aale  waa  jut 
and  neceaaaiy.  This,  howerer,  doea  not  change  the  prineipb 
on  which  the  law  conaiderB  Toid  a  pnrohaae  made  hy  a  tnutee, 
for  it  woold  atill  be  bo  if  the  sale  waa  aathcxiaed  bj  an  order  el 
court. 

The  general  tendency  of  oor  acta  in  thia  reapect  ia  rather 
to  limit  than  enlazge  the  powera  of  an  ezeootor,  and  ahowa  that 
the  doctrine  relied  on  by  the  petitioners,  appliea  a/ortiariio 
themt 

The  length  of  time  cannot  hare  an  effect  on  the  petitSonei^i 
rights  nnder  the  drcomatancea  of  the  caae.  It  ia  an  open,  im- 
eseonted  tmst,  and  it  ia  not  preaomed  that  the  ahaie  of  ths 
price  for  which  Frank  waa  sold,  haa  e^er  been  paid  toEIiMbelh 
Byden,  or  her  represeniatiTea. 

Hall  and  HamnBaaoR,  JJ.,  concurred. 
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Ck)DDABD   V.  BULOW. 
(1  Von  It  IfeOocDk  45,} 

l^OMMtT  AMoaovm  nr  OsABCTR-PABarr.— In  an  aotion  ag»iiMt  a  dup^nrMff 
for  Iraic^t  OTwptid  whore  the  woardo,  "  Britieh  woigfal^''  in  the  ohartaiw 
perty,  left  it  doahtfal  whether  net  or  grots  wei^^t  wm  meant^  it  wm 
held  to  be  a  latent  ambigaityy  which  might  be  explained  by  the  bQl  of 
lading  signed  1^  the  captain,  or  1^  paxol  evidenee^  ihowing  the  com* ' 
flBesPouu  vaafle  m  mco  oaiML 

TammmoN  ov  Votaoi^  QuaanoN  ov  Faot.— Where  a  charter  party 
afcipiilated  that  "if  the  ▼easel  entered  the  port  of  liaboi^  the  Tojaga 
should  be  detennined,'*  and  the  vessel  having  anived  at  the  outer  po^ 
of  laabon,  remained  a  abort  ttme,  and  then  proceeded  to  another  port^ 
it  waa  held  to  be  a  qiieation  of  fact  for  the  Jury  whether  the  voyage  wiria 
tiksnliv  tenninated. 

Jujoom  lOR  Moiiar  Wbovofullt  Obtadisd.— Where  one  pecaon  obtataa 
mooey  of  another  by  extortion  or  oppressioii,  or  1^  taking  mdne  ad* 
vantage^  or  wider  such  ciroomstanoea  that  he  ia  not  Justly  entitled  to 
retain  it^  an  action  for  money  had  and  received  will  lie  to  recover  it. 

Jfomnr  Hab  ahb  BaanvaD— IimB»T.~In  an  action  for  money  had  and 
received,  where  the  money  was  obtained  by  finuid,  extorfcion  or  opprei- 
skm,  interest  may  be  recovered  thereoiL 

Aonoir  for  money  had  and  receiTed,  brought  by  Ohaiies  and 
John  J.  Bulow,  as  affireighters,  against  N.  Goddard,  aa  owner 
of  a  ahip,  to  recover  certain  aums  alleged  to  have  been  over- 
paid aa  freight  on  a  cargo  of  rice  and  cotton  from  Oharlestoh 
to  Lisbon,  for  extrayagant  freight  on  said  cargo  from  Lisbon 
to  CadiZy  extorted  by  the  captain,  and  for  demurrage  at  Oadia 
for  fourteen  days.  The  plaintifb  claimed  that  from  Oharleston 
to  Lisbon  they  paid  freight  on  the  gross  weight,  whereas  they 
were  bound  by  the  charter  i>arty  to  pay  only  on  the  net  weight, 
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and  that  the  captain  extorted  from  the  plaintiff's  agent  extxara- 
gant  freight  from  Liabon  to  Oadiz.  The  terms  of  the  charter 
party  are  set  oat  in  the  opinion  of  Nott,  J.  It  appeared  at  the 
trial  that  the  supercargo  paid  the  captain  at  Lisbon  the  freight 
from  Charleston  to  that  place  on  the  gross  weight;  but  that  at 
the  time  they  entered  into  a  written  agreement  that  if  the 
charter  party  shoald  be  construed  to  mean  net  weighty  the 
difference  should  be  refunded.  The  charter  party  was  silent 
on  this  point;  but  the  bill  of  ladings  signed  by  the  captain, 
and  admitted  in  CTidence  without  objection,  stated  thai  the 
freight  was  to  be  paid  on  the  net  weight.  It  appeared  also, 
from  the  testimony  of  the  supercargo,  Ihat  the  ship  azriTsd  at 
Belem  castle,  the  outer  port  of  Lisbon,  four  or  fi^e  miles  below 
the  town,  December  13, 1809,  but  was  not  permitted  to  go  up 
to  the  town  nntil  she  had  performed  quarantine  eighteen  days; 
that  the  French  were  not  in  possession  of  the  town,  but  were 
expected  eyery  day,  and  that  there  was  a  duty  of  fifty  to  fiftf- 
six  per  cent,  on  cotton;  that  after  hearing  from  the  consignee, 
Mr.  Oold,  the  next  day  after  their  arrival,  he  determined  not 
to  sell  at  Lisbon,  but  to  proceed  to  Fayal,  in  accordance  with 
his  instructions  and  the  terms  of  the  charter  party,  and  re- 
quested the  captain  to  sail  thither  inmiediately;  that  the 
captain  refused  until  he  could  see  Ifr.  Oold;  that  having 
seen  Mr.  Oold,  after  waiting  four  or  five  days,  the  latter 
advised  them  to  go  to  Cadiz,  which  the  witness  declined 
to  do,  as  it  was  not  according  to  his  instrnctions,  and 
insisted  on  going  to  Fayal;  that  the  captain  then  per- 
emptorily refused  to  sail  to  Fayal,  and  would  only  go  to 
Cadiz  upon  the  terms  of  two  thirds  of  the  freight  from 
Charleston  to  Lisbon,  although  it  was  only  about  half  as  fsr  at 
to  Fayal,  and  would  not  consent  to  any  arbitration;  that  the 
witness  having  no  alternative  but  to  comply  or  to  have  the  goods 
put  on  shore,  agreed  to  pay  the  freight  demanded,  although  Mr. 
Oold  considered  it  extravagant,  and  the  captain  himself  ad- 
mitted that  he  could  not  in  conscience  have  charged  so  much  if 
he  had  got  a  better  price  from  Charleston  to  Lisbon,  there  being 
no  extraordinary  tide  to  increase  the  rate  from  Lisbon  to  Cadis; 
that  the  captain  remained  before  Lisbon  twenty-three  dajs, 
though  continually  urged  by  the  witness  to  leave  the  port;  that 
they  arrived  at  the  lower  port  of  Cadiz  January  thirteenth;  that 
after  waiting  for  a  pilot  until  the  nineteenth,  the  captain  him- 
self took  the  ship  up  to  the  upper  harbor,  and  they  began  to 
unload,  but  before  concluding  were  compelled  to  drop  down  to 
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the  lower  harbor  to  aroid  the  fire  of  the  Frenoh^  who  had  in- 
vested the  town,  and  were  thus  detained  until  Febmazy  twentj- 
seyenth;  that  the  captain  allowed  thirty  days,  and  iJterwards 
charged  demurrage,  which  the  witness  paid.  Mr.  Haslett  and 
Mr.  Maxwell  testified,  on  the  part  of  the  plaintiff,  that  it  was 
usual  to  pay  freight  on  the  net  weight  of  cotton  and  rice,  but 
that  from  dampness  the  net  weight  at  the  port  of  deliyery  some- 
times exceeded  the  gross  weight  when  shipped;  that  the  dis- 
tance from  Lisbon  to  Cadiz  was  about  two  hundred  miles;  that 
from  a  farthing  to  a  half-penny  would  be  a  sufficient  freight  on 
cotton,  and  thirty  shillings  on  rice;  that  freight  from  Charles- 
ton to  Lisbon  and  Cadiz  was  about  the  same,  and  that  it  was 
usual  to  touch  at  Lisbon  on  the  way  to  Cadiz  without  extra 
chaige;  that  stopping  at  Belem  oasUe  was  not  considered  an 
entiy  into  the  port  of  Lisbon,  but  that  if  a  yessel  was  detained 
there  by  the  supercargo  until  she  performed  quarantine,  for  the 
purpose  of  entering  and  unloading,  they  would  consider  the 
▼oyage  as  determined,  and  that  detention  by  the  supercargo  for 
any  length  of  time  they  would  regard  as  cTidence  of  his  election, 
though  not  if  the  detention  was  by  the  captain,  and  that,  in 
their  judgment,  the  freight  was  double  what  it  ought  to  have 
been.  The  captain  and  mate,  on  behalf  of  the  defendant,  testi- 
fied in  substance  that  the  vessel  actually  entered  the  port  of 
Lisbon,  and  terminated  the  voyage,  and  that  the  supercargo  at 
first  determined  to  unload  there;  that  the  subsequent  agree- 
ment was  made  at  his  request  and  against  the  wish  of  the  cap- 
tain; that  the  supercargo  made  no  complaint  of  the  alleged 
extortion,  but  that  it  was  considered  by  all  parties,  including 
Mr.  Gold,  that  it  was  a  good  bargain  under  the  circumstances. 
The  jury,  after  receiving  the  instructions  of  the  presiding  judge, 
found  a  verdict  for  the  plaintiffs  for  the  excess  of  freight  paid 
from  Charleston  to  Lisbon,  and  from  Lisbon  to  Cadiz,  with 
interest,  and  for  the  sum  paid  for  demumge  while  the  vessel 
was  at  quarantine  at  Cadiz.  The  defendant  then  moved  for  a 
new  trial  on  grounds  which  fully  appear  from  the  opinion. 

Bee  and  Stmone^  lot  motion. 

Bkhardimm  and  Prioleau,  conira. 

By  Court,  Noir,  J.  The  motion  for  a  new  trial  in  this  ease 
is  predicated  on  several  misdirections  of  the  presiding  judge, 
on  the  points  of  law,  and  errors  of  the  jury  in  matters  of  fact. 
But  I  believe  the  whole  case  may  be  considered  under  the  ques- 
tion of  misdireotion,  except  that  part  which  relates  to  the  oredr 
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ibility  of  the  vitneBBes.  But  aatfaat  was  a  matter  for  the  coa- 
sideiation  of  the  juxy,  the  court  consider  it  as  settled  hj  tfasir 
▼erdict;  for  although  thore  were  two  witnesses  to  one,  yet  the 
testimony  of  one  credible  witness  is  worth  more  than  that  of 
two  who  are  not  entitled  to  belief.  And  it  is  within  the  prof- 
ince  of  the  juiy  to  giro  it  that  prefetence  if  they  think  proper. 
Considering  the  facts  settled  by  the  juzy,  I  will  proceed  to  the 
questions  of  law  submitted  in  the  brief.  A  new  trial  is  asked 
for  on  the  ground  of  misdirection  of  the  judge. 

1.  In  telling  the  juiy  that  certain  bills  of  lading  signed  bj 
Oaptaiu  Burrows,  and  specifying  the  weight  of  the  cargo  to  be 
net  weight,  were  good  evidence  to  explain  the  chartei^parly, 
which  specifies  only  **  British  weight/'  without  saying  gross  or 
net. 

2.  In  stating  to  the  jury  that  if  thqr  beliered  the  sapereatgo, 
the  freight  from  Lisbon  to  Cadiz  was  ezcessiTe,  and  might  be 
reduced,  though  the  said  supercargo  paid  the  same  after  a  foil 
deliyery  of  the  cargo,  where  there  could  be  no  coercion  on  the 
part  of  the  captain,  upon  which  ground,  alone  it  is  pretended 
that  payment  can  be  recoTered  back  in  this  action. 

8.  For  directing  the  jury  to  give  interest  on  some  of  the 
items,  whereas  the  constitutional  court,  in  the  case  of  Smiik  t. 
Taylor^  haye  determined  that  interest  is  not  reooyeraUe  in  an 
action  for  money  had  and  received. 

4.  For  stating  to  the  jury  that  the  supercargo,  under  the 
charter-party,  had  a  right,  after  entering  the  port  of  Usbon,  to 
order  the  ship  to  go  to  Fayal. 

The  part  of  the  charter-party  to  which  it  is  necessary  to  recur 
in  considering  the  first  ground,  is  in  the  following  words:  **  The 
isiffireighters  oblige  themselves  immediately  and  without  deky 
to  proceed,  etc.,  to  pay  five  pounds  British  sterling  per  ton  ot 
two  thousand  two  hundred  and  forty  pounds  for  the  rice,  and 
one  penny  half  penny  per  pound  for  cotton,  all  British  woigfai'' 
The  rule  of  law  to  which  our  attention  is  so  frequently  called, 
that  parol  evidence  cannot  be  admitted  to  contradict,  add  to, 
or  vary  the  terms  of  a  will,  deed,  or  other  written  instrument, 
is  admitted,  and  has  lately  been  recognized  in  its  fullest  extent 
by  this  court  in  several  cases,  and  although  the  evidence  re- 
ceived in  this  case  was  written,  yet  it  is  upon  the  principle  thet 
inferior  evidence  ought  not  to  be  admitted  to  conizol  that  of  a 
higher  nature,  that  it  is  contended  it  ought  to  have  been  re- 
jected.   But  there  is  another  rule  of  law  equally,  well  estab- 
lished that  a  latent  ambiguity  in  a  deed  may  be  removed  hf 
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parol  eyidenoe;  and  if  the  wdMT  *'  weight "  ia  sosoeptiUe  of  hf6 
meanings,  sach  evidence  was  admirable  to  ascertain  in  which 
sense,  according  to  commercial  usage,  it  ought  to  be  nndei^ 
stood  in  this  case.  And  that  it  is  capable  of  two  meanings,  I 
shall  give  no  other  OTidence  than  that  the  learned  gentleman 
who  made  out  this  brief  has  made  use  of  the  terms ''  gross  "  and 
''  net/'  as  applicable  to  it.  To  determine,  therefore,  whethev 
the  price  to  be  paid  was  on  the  gross  or  net  weight,  the  intro-: 
duction  of  such  eyidence  was  unquestionably  proper;  but  CTcn 
if  that  cTidence  should  be  rejected,  the  fact  which  it  went  to 
support  was  sufficiently  established  without  it,  by  two  veiy 
eredible  witnesses.  Having  satisfactorily  shown  that  the  de- 
fendant was  entitled  to  recei?e  payment  on  the  net  weight  only, 
the  plaintiflfi  were  entitled  to  recover  back  the  difference  be-:^ 
tween  what  ought  to  have  been  paid  on  the  rice,  and  that  which 
actually  was  paid.  But  as  it  appears  doubtful  whether  the  neir 
weight  of  the  cotton  in  England  would  not  have  been  equal  to 
Che  gross  weight  here,  the  court  is  of  opinion  that  the  plaintiffs 
did  not  make  oat  that  part  of  their  case,  and  were  not  entitled 
to  recover  back  anything  on  that  account.  The  verdict  of  the 
jury,  therefore,  is  so  far  erroneous. 

The  next  ground  which  I  shall  consider  is  the  fourth  in  the 
order  in  which  they  were  stated  in  the  brief.  In  order  to  a 
correct  determination  of  this  question,  it  is  necessary  to  recor 
again  to  the  charter-party.  The  part  to  which  our  attention  itf 
now  drawn  is  in  the  following  words:  **The  captain  to  d^arir 
immediately,  and  proceed  on  his  voyage  directly  to  the  port  of 
Lisbon;  but  if  Lisbon  is  in  possession  of  the  French,  then,  anci 
in  that  case,  the  said  ship  is  to  proceed  to  Fayal,  and  there 
discharge  the  cargo,  and  in  this  case  no  additional  freight  is  to 
be  paid;  but  if  the  affireighters  choose  to  order  the  vessel  ta 
Fayal  when  she  could  safely  discharge  her  cargo  at  Lisbon, 
then  an  additional  freight  of  one  farthing  sterling  is  to  be  paidL 
per  pound.''  At  the  bottom  of  the  charter  party  ia  added  the^ 
following  note:  "  It  is  clearly  understood  and  agreed  to  by  the 
parties,  that  if  the  said  ship  Ariadne  enters  into  the  port  of 
liisbon,  she  shall  there  discharge  her  cargo,  and  the  voyage 
end  and  determine."  The  question  now  is,  whether  this  vessel 
had  made  such  an  entry  into  the  port  of  Lisbon  as,  in  contem- 
plation of  the  parties,  determined  the  voyage. 

I  will  consider  the  question,  first,  with  reference  to  the  con- 
tract as  it  appears  on  the  face  of  the  instrument,  without- 
regard  to  the  evidence;  and  secondly,  with  reference  to  thiK 
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testimony  giyen  on  this  part  of  the  case.  The  deed  containi 
these  several  proTisions:  !•  That  the  captain  shall  sail  im- 
mediately for  Lisbon;  2.  If  Lisbon  is  in  possession  of  the 
French,  then  he  may  depart  immediately  for  Fayal,  withooi 
any  additional  charge;  8.  If  she  can  discharge  her  cargo  with 
safety  at  Lisbon,  but  the  afbeighters,  neyerthdess,  choose  to 
<irder  her  to  Fayal,  they  may  do  so  upon  paying  the  additional 
sum  of  one  farthing  sterling  per  pound.  And  lastly,  if  she 
enter  into  the  port  of  Lisbon,  she  shall  discharge  her  cargo, 
and  the  voyage  end  and  determine.  It  is  a  mle  of  law  that 
where  the  different  parts  of  a  deed  are  seemingly  contradictoiy, 
to  give  SQch  construction  to  it  as  will  give  effect  to  eveiy  part, 
if  it  is  susceptible  of  such  a  construction.  I  feel  no  diflicnlly 
in  reconciling  the  apparently  conflicting  clauses  in  this  oontrset. 
The  first  gives  to  the  afBreighters  an  election  to  dispose  of  the 
caxgo  at  Lisbon,  or  to  depart  for  Fayal  at  their  discretion.  The 
last  is  intended  to  guard  against  an  abuse  of  that  power.  The 
supercargo,  who  was  the  agent  of  the  afbeighters,  was  authoriaed 
to  go  to  Lisbon  in  order  to  obtain  the  information  neoesssiy 
to  exercise  of  the  discretion  with  which  he  was  vested.  But  if 
he  had  made  an  election  to  dischaige  the  cargo,  then  the  voyage 
would  have  been  at  an  end.  It  become  a  question  of  fact,  then, 
whether  the  stoppage  at  Lisbon  was  an  entry  into  the  port  with 
a  view  to  terminate  the  voyage,  or  merely  for  the  purpose  of 
information.  And  that  fact  has  been  setUed  by  the  veidioi  of 
the  jury. 

This  construction  seems  so  necessarily  to  result  from  the  dif> 
ferent  parts  of  the  deed  when  taken  together,  it  did  not  appear 
to  me  that  there  was  any  room  to  entertain  a  rational  doubt 
about  it.  And  by  a  reference  to  the  testimony  of  Mr.  Haalett 
and  Mr.  Maxwell,  it  appears  that  this  view  of  the  subject  oooh 
ports  also  with  the  opinions  of  commeroial  men  on  the  sub- 
ject. It  was  consistent  with  the  usual  course  of  trade  to  Osdis 
or  Fayal,  at  that  time,  to  touch  at  Lisbon.  But  it  was  not  coih 
sidered  as  a  termination  of  the  voyage  without  some  deelarstioa 
or  act  manifesting  such  an  intention. 

In  the  case  of  Sobi  v.  Pownal,  1  Esp.  Oas.  SIO,  which  was  a 
case  of  stopping  in  iratmlu;  the  ship  had  arrived  at  livoEpooI, 
her  place  of  destination  on  the  ninth  of  June,  but  was  ordeied 
back  to  Hoylake  for  the  purpose  of  performing  quarantine. 
Before  her  arrival  the  consignees  had  become  bankrupt  Ob 
the  day  she  did  arrive  one  of  the  assignees  of  the  bankrupfi 
estate  went  on  board  and  claimed  the  goods,  and  put  penoos 
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on  board  to  keep  posBeeaon.  On  the  seTenteenih,  eight  days 
afterwards,  and  while  she  was  performing  qnarantine«  an  agent 
of  the  consignor  claimed  her  in  his  behalf,  and  the  question 
was,  whether  the  yoyage  was  so  far  completed  that  this  was 
not  a  stopping  in  iransUu.  Lord  Kenyon  said  that  the  yoyage 
was  not  completed  till  she  had  performed  quarantine,  till  which 
time  she  was  in  trangUu,  and  a  great  nomber  of  authorities, 
to  which  I  have  not  had  time  to  refer,  are  there  cited  to  sup- 
port that  position.  That  is  a  stronger  case  than  the  one  now 
under  consideration,  for  there  the  yessel  had  actually  entered 
the  port  and  was  ordered  back,  but  here  she  had  not  attempted 
to  enter  the  port  of  Lisbon,  bat  had  merely  stopped  at  Belem 
OasUe  for  the  purpose  of  obtaining  information. 

I  come  now  to  the  second  ground  stated  in  the  brief.  Wher- 
eyer  a  person  obtains  money  by  extortion  or  oppression,  or 
by  taking  an  undue  adyantage  of  the  situation  of  the  party, 
or  where  ex  ofquo  et  bono,  he  ought  not  to  retain  it,  the  law  will 
compel  a  repayment  of  it  in  this  form  of  action:  1  Esp.  Dig. 
U;  Gould's  Ed.  6;  Shavey.  Webb,  1  T.  B.  78;  Cowper,  197;  Dark 
y.  Shee,  2  Bos.  &  P.  467;  Bite  y.  Dickasan,  1  T.  B.  285;  AsOey 
y.  Seytiolda,  2  Str.  916;  2  Esp.  Bep.  548,  in  note  by  Day.  Hay- 
ing laid  down  the  rule  I  shall  be  contented  with  showing  that 
this  case  comes  within  it,  without  attempting  to  notice  all  the 
conflicting  cases  on  the  subject  It  is  not  pretended  that  an 
action  will  lie  to  recoyer  back  money  in  eyeiy  case  of  hard« 
ship.  But  if  it  will  lie  in  any  case  where  money  has  been  ob- 
tained or  acquired  by  taking  an  undue  adyantage  of  the  situ- 
ation of  the  party,  this  is  one. 

The  plaintiff's  agent  was  in  a  distant  countiy  and  was  reduced 
to  the  altematiye  of  haying  the  cargo  thrown  on  shore,  where 
more  than  one  half  of  it  would  be  swallowed  up  by  the  duty 
imposed  upon  it,  and  the  other  in  imminent  danger  of  falling 
almost  instantly  into  the  hands  of  an  inyading  enemy,  or  of 
submitting  to  the  terms  imposed  by  the  captain.  And  althoagh 
the  money  was  not  paid  until  some  time  afterwards,  yet  his 
situation  was  not  less  difficult  than  when  he  entered  into  the 
contract.  He  had  been  compelled  to  execute  a  written  con- 
tract by  which  he  was  bound.  He  was  called  upon  to  perform 
it  in  a  foreign  country;  resistance  would  haye  subjected  him  to 
arrest  without  the  possibility  of  making  a  defense.  He  must 
have  been  the  party,  and  would  haye  been  without  witnesses. 
The  captain  had  been  guilty  of  a  gross  dereliction  of  duty  in  not 
going  to  Fayal.    He  had  compelled  the  supercargo  to  yiolate 
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bis  i&BtraotioiiB,  and  extorted  from  him  fhe  plaiotiiTB  money  in 
such  a  mannior  that  his  principal  is  not,  in  equity  and  good 
cpn^icienoe,  entitled  to  tetain  it  To  be  sore  these  facts  axe 
supported  only  by  the  oath  of  the  sup^roaxgo,  against  the  oaths 
of  the  captain  and  mate;  but  as  the  jury  thought  proper  to  be- 
UeTe  him  in  preference  to  them  we  must  now  take  them  as  true. 
It  has  been  urged  in  the  course  of  the  argument,  though  it  did 
not  make  a  part  of  the  case  below  n^x  make  a  ground  in  the 
brief,  that  this  action  will  not  lie,  as  the  parties  are  redpto- 
caUy  bound  in  the  penalty  of  five  hundred  pounds  for  the  per- 
foimance  of  the  contract,  that  the  action  ought  to  hare  been 
debt  or  ooTenant  on  the  deed.  But  my  brethren  all  agree  that 
no  weight  is  to.be  giyen  to  that  objection.  This  action  has 
grown  out  of  a  subsequent  transaction  distinct  from  and  un- 
connected with  the  deed. 

This  brings  me  to  the  last  and  perhaps  the  most  important 
point  in  the  case.  It  is  not  a  little  extraordinary  that  a  ques- 
tion of  e^ery  day's  occurrence  should  haye  remained  to  tUi 
time  tmsettled;  and  eren  in  England,  until  Lord  EUenboroogh 
cfone  to  the  bench,  the  question  of  interest  seems  to  haye  been 
afloat.  His  lordship  appears  lately  to  haye  endeaTored  to  lay 
d)own  the  rule  with  some  degree  of  precision,  yet  in  many  cases 
it  $till  remains  open  for  discussion.  In  the  cases  of  De  Haatir 
Iqfnd  T.  Bawerbank,  and  De  Bernale$  t«  Fuller,  1  Campbell,  60; 
2  Id.  426,  it  is  laid  down  that  ieterest  is  reeoTerable  on  open 
accounts,  where  there  has  been  an  express  promise  to  pay  inter- 
est,  where,  from  the  course  of  dealing  between  the  parties,  it 
may  be  inferred  that  this  was  their  intention,  or  where  it  can  be 
proTed  that  the  money  has  been  used,  and  that  the  interest  has 
actually  been  xoade.  This  rule,  as  &r  as  it  goes,  is  conformable 
to  the  opinion  by  which  I  hare  been  heretofote  gOTcmed. 

But  in  the  case  of  OaUon  ▼.  Bragg,  16  East,  223,  Lord  EUeii- 
borough  refused  to  allow  interest  on  money  lent,  unless  there 
was  an  agreement  for  the  payment  of  the  principal  at  a  certain 
time,  or  for  interest  to  run  immediately,  or  under  special  cir- 
cumstances from  whence  a  contract  for  interest  was  to  be 
inferred.  On  this  subject  I  hsTC  entertained  a  different  opinioB, 
and  I  think  a  different  conclusion  may  be  drawn  from  the  rule 
laid  dovm  by  Lord  EUenborough  himself.  If  a  person  maj 
recoTcr  interest  in  an  action  for  monqr  had  and  receiTed,  where 
it  is  proTed  the  money  had  been  employed,  that  fact,  like  ereiy 
other,  may  be  inferred  from  circumstances.  And  I  should  pre- 
sume that  the  mere  act  of  borrowing  money  furnished  suilideat 
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proof  that  it  had  been  actually  uaed.  It  ooold  hazdly  be  ex- 
pected that  a  person  -would  bonrow  money  who  had  no  use  for 
it.  I  am  also  further  of  opinion  that  whersTer  money  has  been 
obtained  by  fraud,  extortion,  oppression,  or  by  taking  an  undue 
adTantage  of  the  situation  of  the  party,  or  by  any  unfair  or  un- 
lawful means,  that  the  manner  of  obtaining  it  furnish^  suffi- 
cient evidence  that  it  was  done  for  the  purpose  of  gain,  and 
that  the  jury  are  authorized  to  gire  interest  upon  it*  So  where 
it  has  been  paid  by  mistake,  if  in  the  course  of  trade,  and  under 
circumstances  which  fumiahed  pretfy  strong  presumption  that 
it  must  hsTC  been  used. 

I  left  it  to  the  jury  in  their  discretion  to  allow  interest  or  not, 
according  to  their  view  of  the  matter.  And  I  belieye  the  rules 
which  I  have  laid  down  have  been  consonant  with  the  general  cur- 
Dent  of  decisions  in  this  state,  although  I  am  sensible  some  hare 
been  otherwise.  The  case  of  Smith  t.  Ibylor  has  been  reported 
to  us  from  memory,  in  which  it  was  decided,  in  this  court,  that 
interest  should  not  be  recoTered  in  an  action  for  money  had  and 
reoeiTcd.  But  we  do  not  know  by  what  number  of  judges  that 
case  was  decided,  nor  any  of  the  circumstances  by  which  to  de- 
termine what  respect  it  is  entitled  to.  And  as  interest  in  such 
cases  may  or  may  not  be  recoTcred,  according  to  circumstances,  it 
may  haTe  been  refused  on  some  particular  drcumstance  in  that 
ease,  and  not  on  general  principles.  I  should  be  willing  to 
carry  the  doctrine  further,  and  allow  interest  in  all  cases  on 
open  accounts  where  payment  is  to  be  made  at  a  certain  time. 
But,  I  think  the  contraiy  has  been  so  well  established  that  it 
would  now  be  a  dangerous  and  unauthorized  innovation.  I  am 
not  aware  of  any  other  cases  than  those  which  I  have  mentioned 
where  interest  has  been  allowed  in  this  state  on  unwritten  con- 
tracts. 

It  is  to  be  regretted  that,  on  a  subject  where  it  is  so  necessary 
that  the  law  should  be  settled,  my  brethren  are  not  prepared 
to  join  me  in  laying  down  some  general  rule.  I  have,  however, 
given  my  own  opinion  which  may  be  a  guide  to  those  who  are 
disposed  to  be  govemed  by  it,  until  it  shall  be  OTcrruled  by 
higher  authority.  But  we  all  agree  that  interest  was  properly 
allowed  in  the  case  now  under  consideration.  Indeed,  the  court 
18  well  satisfied  with  the  verdict  in  all  respects,  except  in  giving 
the  plaintiff  the  difference  between  the  net  and  gross  weight  of 
the  cotton;  it  was  satisfactorily  proved  that  the  net  weight  of 
cotton  is  equal,  and  sometimes  more,  at  the  port  of  deliveiy 
than  the  gross  weight  at  the  place  where  it  is  shipped.    It  h 
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probable*  then,  that  the  defendant  did  not  zeeeiye  more  freight 
on  that  article  than  he  was  entitled  to  bj  the  charter  partj. 

A  new  trial  must,  therefore,  be  granted,  unless  the  plaintiff 
will  remit  the  amount  reoeiyed  on  that  aoooont,  with  interest 
thereon. 

Ohstes,  J.  I  concur  in  the  opinion  that  the  motion  should 
be  refused  on  all  the  grounds;  and  generally  for  the  reasons  as- 
signed by  my  brother  Nott,  except  on  the  subject  of  interest. 
On  this  subject  I  do  not  know  how  far  the  court  are  agreed, 
and  therefore  I  will  assign  my  own  reasons  for  my  concurrence 
with  the  judgment  on  this  point. 

The  EngUsh  authorities  are  so  contradictory  on  the  subject 
that  Mr.  Campbell  in  a  note  to  Be  MaviUand  ▼.  Bowerbank,  I 
Camp.  63,  appears  to  consider  the  circumstance  as  a  reproach 
to  the  courts.  He  says:  "  it  would  fortunately  be  yery  difficult 
to  fix  upon  another  point  of  English  law  on  which  the  anthozi* 
ties  are  so  little  in  harmony  with  each  other." 

It  had  been  repeatedly  determined,  and  appeared  to  be  the 
settled  law  of  the  English  court,  to  allow  interest  on  money 
lent  or  laid  out  for  another's  use:  Bunb.  119;  Blaney  t.  Hend- 
rick,  8  Wilson,  205;  5  Bro.  Pari.  Cas.  71;  1  Yes.  jnn.  63.  The 
case  to  be  found  in  the  last  cited  authority,  Cfxmen  ▼.  2tdbeK, 
to  my  mind  (on  a  point  like  this)  is  better  evidence  than  any 
single  case;  for  it  is  the  result  of  an  inquiry  from  those  whose 
minds  perpetuated  the  law,  and  whose  memories  were  the  liv- 
ing repositoiy  of  the  practice,  as  to  the  law  and  practice  on  the 
I>oint,  as  they  were  at  that  day  settled.  The  lord  chancellor 
says:  ''The  money  referred  to  inquiry  is  the  money  laid  out  by 
the  plaintiff,  in  execution  of  the  contract  (a  contract  for  build- 
ing a  house).  Money  paid  to  the  workmen,  who  were  to  be 
paid  by  the  defendant,  is  money  advanced  for  him,  and  it  is  the 
constant  practice  at  Guildhall  (I  do  not  speak  from  my  own 
experience,  but  from  conversations  I  have  had  with  the  judges 
on  the  subject)  either  by  the  contract  or  in  damages  to  give  in- 
terest upon  every  debt  detained:"  vide  Mr.  Day's  notes  to  the 
case  of  AUdns  v.  Wheder,  2  New  B.  205;  Gordon  v.  Stcan,  12 
East,  418;  Shipley  v.  Hammond,  5  Esp.  Cas.  114. 

Interest  was  allowed  by  the  English  courts  for  money  had 
and  received  by  one  to  the  use  of  another,  which  he  was  bound 
to  pay  over  or  apply  when  kept  an  unreasonable  time:  vide  for 
authorises,  Mr.  Day's  notes  before  referred  to,  particularly  the 
note  to  Alkina  v.  Wheeler,  sees.  9, 10, 11,  and  12.  I  admit  that 
the  cases  relied  on  are  generally  decisions  in  the  court  of  equity 
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Bat  that  court  professes  to  be  goTemed,  where  the  jurisdiction 
is  common^  by  the  practice  of  the  Uw  courts,  as  in  the  case  of 
Craven  y.  TicheU,  ahready  cited;  and  the  master  of  the  rolls  in 
the  case  of  Q^ton  y.  Ferrars,  6  Yes.  jun.  803»  after  haying  stated 
that  he  had  before  consulted  Lord  Eenyon  on  the  subject  of 
interest  then  before  him  (which,  howeyer,  was  not  the  present 
point),  says  ''it  was  so  at  law,  and  it  would  be  ridiculous  to 
baTe  a  different  rule  in  this  court."  It  is  nowhere  said,  before 
the  case  of  Walker  y.  ConsUMe,  1  Bos.  &  P.  306,  that  interest 
cannot  be  recoyered  in  an  action  for  money  had  and  receiyed. 
It  would  seem  that  this  case  turned  upon  the  pleadings.  Mr. 
Chitty,  whose  accuracy  and  learning  haye  almost  superseded 
the  labors  of  preyious  writers  on  the  subject  of  pleading, 
appears  to  put  the  case  on  this  footing:  1  Chitty,  842.  In  the 
generality  of  the  terms  used  in  the  report  the  case  is  certainly 
not  law;  for  interest,  by  the  admission  of  all,  may  be  recoyered 
in  an  action  for  money  had  and  receiyed,  under  some  circum- 
stances, though  not  on  the  count  for  money  had  and  receiyed, 
unless  the  count  and  the  action  be  conyertible  terms,  and  per* 
haps  they  are  so  to  be  considered. 

This  indeed  seems  to  be  the  proper  way  of  reconciling  Mr. 
Chitty  with  the  case  of  Walker  y.  Ctmstable,  The  case  of  Tap^ 
penden  y.  BandaU,  2  Bos.  &  P.  472,  is  the  same  as  WaUser  y. 
Constable^  and  depends  upon  it.  The  latter,  it  is  said  in  the 
report  of  it,  was  decided  on  the  authorily  of  Moees  y.  McFarland, 
2  Burr.  1006;  but  it  would  be  difficult  to  find  any  authority  for 
it  in  Mimes  y.  MsFarland,  in  the  whole  of  which  the  word  ''in- 
terest" does  not  occur.  It  is  only  said  by  Lord  Mansfield  thai 
the  defendant  in  the  action  for  money  had  and  receiyed  "can 
be  liable  no  further  than  the  money  he  has  receiyed/'  by  whioK 
I  think  he  ought  to  be  considered  to  mean  that  he  could  not  be 
liable  to  the  discretionary  damages,  to  which  he  might  be  liable 
in  a  special  action,  which  was  the  altematiye  that  the  argument 
and  the  question  in  the  case  jlresented.  So  far  was  the  doc- 
trine from  being  settled,  that  interest  could  not  be  recoyered 
on  money  had  and  receiyed  without  a  contract,  that  Mr.  Justice 
Buller,  who  probably  understood  the  practice  as  well  as  any 
judge  who  eyer  sat  on  the  bench,  suggests  in  the  case  of  Walker 
T.  CansMle,  that  interest  might  be  recoyered  under  the  count 
for  money  had  and  received.  It  was  finally,  in  that  case,  other- 
wise determined;  but  it  shows  two  things:  1.  That  the  con- 
trary was  not  before  settled;  2.  That  the  only  point  agitated  in 
that  case  turned  on  the  count  only. 

Am.  Dbo.  yoi..XZ— 4S 
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Down  then  to  the  case  of  De  Haviland  y.  Bowerbank,  there 
seems  to  be  no  case  which  makes  the  right  to  recoyer  interest 
depend  on  an  agreement  or  understanding  in  the  nature  of  a 
contract.  On  the  oontraiy,  in  the  case  of  Bicharda  ▼.  Barton, 
1  Esp.  Ca.  268,  Lord  Kenyon  sustained  an  action  for  interest 
on  money,  procured  by  the  plaintiff  to  pay  for  an  annuity,  the 
charges  on  which  the  grantor  had  misrepresented,  and  which 
was,  in  consequence,  not  purchased.  This  is  not  so  strong  a 
case  as  if  the  money  had  been  paid  oyer  to  the  grantor,  and  the 
action  had  been  to  reooyer  it  back  with  interest.  It  may  thm 
be  said  to  decide  that  interest  would  be  recoyerable  in  that 
case.  A  recurrence  to  the  cases  already  referred  to,  will  show 
that  to  be  the  established  practice  of  the  oourt  of  chanoeiy. 
Interest  was  recoyerable,  eyen  for  goods  sold  and  deliyered, 
where  a  stipulated  term  of  credit  had  expired,  and  in  cases  of 
long  delay  under  yezatious  and  oppressiye  drcumstances,  if  a 
jury,  in  their  discretion,  thought  to  allow  it:  Eddowes  y.  Hopkuu^ 
Leng.  377;  Mauntfordyr.  WiUia,  2  Bos.  &  P.  837.  So  interest 
appears  to  have  been  recoyerable  on  liquidated  demands:  BUmeif 
y.  Hendrickf  3  Wils.  206.  So  it  appears  to  haye  been  the  prac- 
tice of  Mr.  Justice  Buller  to  allow  interest  on  policies  of  in- 
surance: De  Bemalea  y.  Fuller^  3  Campb.  427;  and  it  could  not 
haye  been  a  practice  peculiar  to  him;  for  in  that  case  neither 
the  bar  nor  the  underwriters  would  have  submitted  to  it. 

The  true  spirit  of  all  the  cases  seems  to  be,  that  in  all  cases 
of  liquidation  or  certain  demand,  interest  was  allowed,  either 
according  to  the  contract  or  in  damages,  from  the  time  it  was 
due  and  payable.  On  book  debte,  and  other  demands  which 
were  uncertain,  and  recoyerable  on  a  ftian^um  t»2e6a<  or  ^uantem 
meruit,  interest  was  not  recoyerable,  unless  by  custom  or  agree- 
ment interest  was  payable,  or  unless  they  were  yezatiously  or 
oppressiyely  withheld.  Such  I  consider  to  haye  been  the  law 
of  South  Carolina,  until  the  judgment  of  this  court,  in  the  case 
of  Smiih  y.  Taylor ^  which  was  dooided  on  the  authority  of  the 
eases  from  Bos.  &  P.,  with  which  the  bar  had  just  about  that 
time  become  acquainted.  I  think  the  case  of  SwUh  y.  Jhi^or 
caused  a  good  deal  of  sensation  at  the  bar,and  it  was  supposed, 
I  think  by  many,  that  following  the  principal  caae^  WaUoer  y. 
OanaUMe,  it  turned  upon  the  count;  and  I  think,  on  the  whole, 
that  case  must  be  so  considered.  That  the  law  of  this  state, 
before  the  case  of  Smith  y.  ZbyJor,  was  as  I  haye  stated,  will 
appear  from  the  case  of  SHrving  y.  Stabo,  2  Bay,  232,  from 
which  it  will  also  appear,  that  this  court,  at  that  day,  oonstroed 
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ihe  Tingliah  aathorities  as  I  have  done.  And  whateyer  was  in- 
tended to  be  decided  by  ihe  ease  of  8mUh  ▼•  Taylor^  it  Teiy 
little  distorbed  the  pxeyions  praotioe.  It  was>  as  I  learn  from 
my  bieihreny  unknown  to  the  praotitioners  oat  of  the  prednots 
of  Charleston,  and  eren  there  seems  to  haye  been  permitted  to 
go  into  a  kind  of  oblivion;  for  in  a  case  which  was  argued  a  few 
days  before  this  cause  (Alexander  t.  Oibeon),  interest  was  con- 
ceded to  be  due,  as  a  matter  of  course  and  of  right,  on  money 
had  and  reoeived,  though  the  most  minute  points  of  it  were 
warmly  controyerted  by  learned  and  experienced  counsel.  So, 
I  presume,  it  has  almost  been  habitually  allowed. 

Interest  in  this  state  has  never  been  denied  on  money  lent; 
but  this  is  now,  in  the  English  courts,  very  consistently  put  on 
the  same  footing  as  money  had  and  receiyed.  This  was  deter- 
mined in  Calton  y.  Bragg,  15  East,  228,  where  Lord  Ellen- 
borough  seems  to  have  consummated  the  effort  commenced  in 
De  MavUand  y.  Bcwerbank,  to  settle  the  practice,  and  leave  as 
little  to  discretion  (which  is  the  greatest  of  all  judicial  evils)  as 
possible.  I  think  we  should  imitate  the  example  of  settling  the 
practice  in  such  manner  as  to  leave  as  little  to  the  discretion  of 
the  bench  or  jury  as  possible.  This  we  can  best  do,  and  can 
only  of  right  do,  by  adhering  to  our  own  old  practice.  If  we 
follow  the  decisions  of  Lord  Ellenborough,  commencing  with 
DeEavUand  v.  Bawerbank,  we  must  abandon  almost  every  rule 
of  it.  We  must  refuse  to  give  interest  on  liquidated  amounts, 
on  policies  of  insurance,  on  money  lent  and  paid  out  for 
another's  use,  on  money  had  and  received,  on  goods  sold  and 
delivered  where  there  is  an  express  time  of  payment,  and  where 
the  payment  has  been  vexatiously  and  oppressively  detained; 
and  in  all  other  cases  within  the  principles  of  the  cases  enu- 
merated, where  there  is  no  contract;  and  we  must  refuse  it  in 
the  case  before  us,  because  in  it  there  is  not  the  resemUanoe  of 
aoontraot  to  pay  interest  So  far  from  it,  that  though  we  have 
determined  with  satisfaction  to  ourselves,  we  have  come  to  the 
conclusion,  not  without  previoas  doubts,  that  the  principal  was 
recoverable. 

We  deceive  ourselves  if  we  suppose  that,  in  this  case,  we  can 
allow  interest,  according  to  the  late  English  decisions.  Those 
decisions  allow  interest  only  on  the  ground  of  contract;  and  no 
injustice  to  the  receipt  or  detention  of  the  money,  according  to 
ihem,  can  lay  the  foundation  of  an  implied  oMumpst^  to  pay 
interest.  In  the  case  of  De  HavUand  v.  Bowerbank,  1  Oamp. 
M,  the  money  had  been  detained  ten  years  without  plausible 
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pretense;  and  in  De  Bemalea  t.  JFVi&r,  2  Id.  426,  the  monej 
had  been  fraudulently  diverted  bj  an  agent  from  its  intended 
application.  Nothing  short  of  a  contract,  according  to  these 
decisionB,  can  authorise  interest;  and  this  contract  cannot  be 
inferred  from  the  obligation  to  pay  the  principal  and  the  delay 
of  payment. 

My  opinion  is  that,  according  to  the  law  and  practice  of  this 
state,  interest  is  recoverable,  either  according  to  the  contract  or 
in  damages,  in  all  cases  of  certain  or  liquidated  demands,  from 
the  time  they  are  logaUy  due  and  payable;  and  in  all  other 
cases  in  the  nature  of  debt,  where,  by  custom  or  agreement, 
interest  is  payable,  or  in  which  the  demand  has  been  vex- 
atiously  or  oppressively  withheld.  According  to  these  prin- 
ciples, I  think  interest  is  due  in  this  case,  because  it  is  for  the 
recovery  of  money  belonging  to  the  plainti£Bs(,  which  the  de- 
fendant had  no  legal  right  to  exact  or  retain,  and  is  a  demand 
oertain  in  its  nature. 


MoGradt  V.  Brisbane. 

[1  Kon  k  XoOoBD,  lOA.] 

OofymKABn  RuHimro  with  Laitb. — ^A  covenant  nmniiig  with  tlia  land  n 
at  oommon  law,  to  tho  benefit  of  tho  assignee  of  the  fee,  andtfaerefbn  a 
puvohaaer  at  a  sheriff's  sale  may  maintain  an  action  tbereon. 

ISBi— Aonosr  AOAnrer  £zbootob& — ^An  action  lies  upon  sooh  a  cowensat 
against  the  ezeoators  of  the  covenantor,  thon^  th^  bo  not  named, 
nnless  it  be  a  covenant  to  be  performed  by  the  testator  in  persoiL 

Aonov  of  covenant.    The  declaration  stated  in  sabetanee 
that  McOrady,  the  testator  of  the  defendants,  conveyed  to  one 
Snowden,  his  heirs  and  assigns,  a  certain  lot  of  land,  and  in 
the  deed  covenanted  with  the  said  Snowden,  his  heirs,  on  the 
part  of  himself,  his  heirs,  executors  and  administiatorB,  that 
the  land  was  free  from  incumbrances;  that  at  a  sale  of  said 
land  under  a  fieri  facias,  as  the  property  of  the  said  Snowden, 
the  plaintiff  became  the  purchaser  thereof,  and  received  from 
the  sheriff  a  conveyance  in  fee;  and  that  said  land  was  not  in 
fact  free  from  incumbrance  at  the  time  of  the  deed  from  Me- 
Crady  to  Snowden,  but  was  incumbered  by  a  certain  claim  of 
dower  which  had  been  demanded  and  recovered  of  the  plaintiff. 
The  defendants  filed  a  general  demurrer,  which  vras  oveimled; 
whereupon  the  defendants  moved  to  reverse  the  deoiakm  upon 
grounds  sufficiently  stated  in  the  opinion. 

Miohardaon,  AUomey-genBral,  for  the  motion. 
Priofaotf  9  oonlra. 
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By  Coarfc,  Obeteb,  J.  The  grounds  of  the  motion  nin  into 
each  other;  but  taken  t(^;ether,  they  present  the  whole  ease 
which  arises  from  the  pleadings.     The  questions  are: 

1.  Can  he  support  this  action  against  the  personal  represen- 
tations of  the  covenantor?  The  objections  to  the  right  of  the 
plaintiff  to  haye  the  benefit  of  this  coyenant  are  seyeral. 

First.  It  is  said,  there  is  no  priyity  between  him,  as  the  as* 
aignee  of  the  covenantee,  and  the  coyenantor;  that  none  but 
privies  (who  include  only  heirs  and  executors)  were,  at  the  com- 
mon law,  entitled  to  the  benefit  of  a  coyenant;  and  that,  accord- 
ing to  this  rule,  the  plaintiff,  as  an  assignee,  was  excluded;  that 
the  cases  in  the  English  books,  in  which  the  assignee  has  main- 
tained this  action,  are  under  the  statute  of  82  Hen.  Ylll.,  c. 
84,  which  is  not  of  force  in  this  state.  This  impression,  it  may 
be  presumed,  has  generally  prevailed,  for  the  present  action  is 
a  perfect  stranger  in  our  courts.  None  of  the  court  recollect 
another  case. 

The  authorities  in  the  English  books  are  not  calculated  to 
make  the  question  plain.  They  do  not  express  the  doctrine 
clearly;  and  so  generally  fail  to  discriminate,  with  confidence  and 
exactness,  between  the  common  law  and  the  effect  of  the  statute 
of  8  Hen.  YiJJ..,  o.  84,  that  it  is  difficult  to  apply  them  to  a 
question,  which,  with  us,  has  almost  grown  obsolete.  None  of 
them,  howeyer,  I  think,  go  so  far  as  to  say  that  in  no  case 
could  an  action  be  sustained  at  common  law,  by  an  assignee  of 
a  oovenant  running  with  the  land.  The  terms  of  the  statute 
axe  limited;  they  are  only  intended  to  benefit  the  assignee  of 
the  reversion,  and  appear  to  apply  only  to  leasehold  estates. 
It  would  then  seem,  that  if  decisions  are  to  be  found,  and  they 
are  numerous,  which  come  within  neither  of  these  cases,  they 
must  be  authorised  by  the  conmion  law,  and  may  be  maintained 
in  this  state;  though  the  statute  82  Hen.  YiJJ..,  c.  84,  be  not  of 
force. 

In  Middtemore  y.  Ooodale^  Cro.  Car.  608,  which  was  on  a 
covenant  for  further  assurance,  "  all  the  court  agreed  that  the 
coyenant  goes  with  the  land;  and  that  the  assignee  at  the  com- 
mon law,  or  at  leastwise,  by  the  statute,  shall  haye  the  benefit 
thereof."  Bacon  (yol.  2,  74  tit.  Oovenant,  Gwillim'sed.),  rely- 
ing on  the  case  of  Middiemore  y.  Oooddle,  says:  *'  If  A.  seised  of 
land  in  fee,  conyeyed  it  by  deed,  indented  to  B.,  and  coyenants 
with  B.  his  heirs  and  assigns,  to  make  any  other  assurance  upon 
request  for  the  better  settlement  of  the  land,  etc.,  and  after,  B* 
eonyeys  it  to  0.,  who  conyeys  it  to  D.,  and  after,  B.  requests 
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A.  to  make  another  asBuranoe,  according  to  the  corenant,  and 
he  refoses,  D.  ahall  have  an  action  of  covenant  against  A.,  in 
this  case,  by  the  common  law,  as  assignee  of  B." 

In  Lewis  y.  Bidffe,  Cro.  Eliz.  863,  where  the  case  was:  **  The 
defendant  being  seised  of  land  in  fee,  let  for  life,  remainder  for 
life,  rendering  rent.  He  afterwards  acknowledged  a  statute, 
and  after  that,  bargained  and  sold  the  reversion  and  covenanted 
with  the  bargainee,  his  heirs  and  assigns,  that  it  should  be  dis- 
charged within  two  years  of  all  statutes,  charges  and  incum- 
brances, excepting  the  estates  for  life.  The  statute  is  extended, 
and  thereupon  this  reversion  and  rent  were  extended. 
The  bargainee  grants  this  reversion  to  the  plaintiff,  who, 
for  not  discharging  of  this  statute,  brings  covenant."  The 
question  principallj  moved  was,  whether  the  plaintiff,  as  as- 
signee, shall  have  the  benefit  of  this  covenant  made  to  the  bar- 
gainee, by  the  common  law  or  by  the  82  Hen.  VIIL  o.  34. 
*'And  the  court  held  clearly  that  the  82  Hen.  Ym.  o.  84,  doOi 
not  extend  to  covenants  upon  estates  in  fee  or  in  trial,  but  onfy 
upon  estates  for  life  or  years."  Yet  it  was  not  denied  that  thA 
action  was  maintainable  had  the  facts  of  the  case  been  sueh  as 
to  support  it,  and  therefore  maintainable  at  the  common  law 
(Vide,  also,  4  Beeves'  Eng.  law,  234,  285). 

In  Co.  Lit.  884,  sec.  733,  note  (u)  it  is  said:  ''  It  hath  been 
adjudged  (42  Edw.  m.  before  the  statute  82,  Hen.  YUL  c.  84) 
that  where  two  coparceners  made  partition  of  land,  and  the  one 
made  a  covenant  with  the  other  to  acquit  her  and  her  heira  of  a 
suit  that  issued  out  of  the  land  the  covenantee  aliened.  In  that 
case  the  assignee  shall  have  an  action  of  covenant,  and  yet  be 
was  a  stranger  to  the  covenant,  because  the  acquittal  did 
run  with  the  land."  This  seems  almost  precisely  the  case  before 
us,  and  authorizes  me  to  say,  that  where  the  covenant  rmia  with 
the  land,  the  assignee  of  tiie  fee  may  have  the  benefit  of  the 
covenant  against  incumbrances  in  a  case  like  the  present. 

The  assignee  vmder  a  sheriff's  sale  is  the  assignee  of  the 
original  party,  as  much  so  as  if  the  latter  had  assigned  to  him 
dhrectly:  1  Esp.  N.  P.  150,  2  pt.  (Mould's  ed. 

2.  But  although  this  covenant  be  such  as  runs  with  the  land, 
of  which  there  can  be  no  doubt,  4  Cruise  68,  77,  80,  it  may  be 
said  the  covenant  was  broken  at  the  moment  Mr.  McCrady  con- 
veyed to  Snowden,  as  the  incumbrance  then  existed,  and  dial 
the  breach  of  this  covenant  was  a  chose  in  action  which  did  not 
pass  with  the  land,  and  was  not  assignable:  Lewis  v.  Bidge, 
Cro.  Elis.  863;   Greenby  v.   Wttcocka,  2  Johns.  4  (3  Am.  Dee. 
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379];  HamOiim  t.  WSmm,  A  Id.  72  [8  AnuDeo.  268];  Bickford  ▼. 
Page,  2  Maas.  469. 

The  oaae  of  Lewis  y.  Bidge,  Oro.  Eliz.  868,  was,  like  the  pres- 
ent case,  the  case  of  an  incombxance  on  the  fee;  but  there  the 
land  was  actnally  extended  before  the  assignment,  "  and  so  a 
thing  in  action;"  but  here  theie  was  only  a  liability,  and  the 
breach  was  in  the  legal  demand  and  recoyeiy  of  dower,  which 
were  subsequent  to  the  plaintiff's  title.  In  the  cases  from 
Johnson  and  Uassachusetts  Beports,  there  was  a  total  defect  of 
title,  and  therefore  as  the  land  did  not  pass,  the  coyenant  could 
not  pass  with  it.  Bat  in  this  case,  the  title  was  not  defect- 
ive, though  it  was  incumbered. 

8.  The  third  objection  is  that  which  has  just  been  alluded  to 
and  answered  in  taking  notice  of  the  last  dted  cases,  and  re- 
quires no  further  observations.  Here  the  land  did  pass,  and 
the  coYcnants  with  it,  to  the  plaintiff.  The  plaintiff,  then,  is 
entitled  to  the  benefit  of  this  coyenant,  and  may  briug  an  action 
as  assignee. 

4.  It  is,  howeyer,  said,  that  the  action  cannot  be  maintained 
against  the  personal  representatiyes,  the  executors  of  the  coy- 
enantor;  but  this  objection  is  altogether  untenable.  Where  the 
contracting  party  is  dead,  **  coyenant  lies  against  the  executors 
in  eyery  case,  though  they  be  not  named;  unless  it  be  a  coyen- 
ant to  be  performed  by  the  testator  in  person:"  1  Chitly  on  PL 
87;  Browning  y.  Wright,  2  Bos.  &  P.  18.  I  am  therefore  of 
opinion  that  the  motion  must  be  refused,  and  a  majority  of  my 
brethren  concur  in  this  opinion.  But  the  defendants  are  at  lib- 
erty, if  they  see  fit,  to  withdraw  their  demurrer  and  plead  d$ 
TUfvo,  on  payment  of  costs. 

Gastt  and  Jomisov,  JJ.,  concuixed. 

OoidXHSK,  J.  I  dissent.  I  do  not  think  the  action  maantain- 
aUe. 

InOgtyy.  GtoM^9BidL874»thiiotw>isiegeg»dtoaiihel<sdiagoM>ia 
Sooth  Ovoiliiia  on  tiiA  tabjeet 
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TouBO  V.  Cabssh. 

[1  Kon  k  MoOttiPb  m*] 

Lb  Loci  BnnoimB  YAUDnT  ov  Contbact.^TIw  Ugthtf  m  wdl  m 
tiie  oonttniotion  of  a  oontraot  depends  np<m  the  lea  locif  miles  it  appean 
from  the  oontraot  iteelf  that  it  was  intended  to  be  executed  ehewheraL 
Henoe^  no  action  can  be  maintained  here  upon  a  note  given  in  MumhiIiii 
setts,  as  a  preminm  upon  a  policy  of  insonnoe  of  a  vessel  engaged  in  tlie 
slave  tiade,  which  is  made  void  by  the  law  of  that  aiake^  it  not  appasr- 
ing  that  the  contract  was  meant  to  be  peif onned  elsewhere. 

Brokibr,  Msrji  Aoxnt. — ^The  fact  that  a  note  given  for  a  preminm  upon 
snoh  voidcontraet  of  insurance  is  made  payable toone  whoacted  aa  a  brofcar 
between  the  parties,  will  notenablehim  tomaintainthe  action,  ainoabeia  a 
mere  agent  in  the  tranaaction,  and  is  notliable  for  the  premiums  generally, 
unleas  he  acta  under  a  del  credere  commission;  and  a  partionlar  custom 
making  him  so  liable  must  be  conclusively  proved. 

IfOBBT  Paid  on  Tlltoal  CoirrBAOT.— Money  voluntarily  paid  on  aa  iDflgid 
contract  cannot  be  recovered,  unleas  a  recoveiy  is  given  by  soma  fiipiiisi 
statute. 

AssmfFsn*  for  a  balance  due  upon  sundxy  promissoiy  notes. 
The  amount  of  the  notes  was  charged  in  an  account  onxrent 
kept  by  the  plaintiff  against  the  defendant,  in  which  certain 
payments  were  credited,  leading  a  balance  of  two  thousand  four 
hundred  and  thirty-nine  dollars  and  seventy-six  cents  due  the 
plaintiff.  The  defense  was  that  seyeral  of  the  notes^  exceeding 
in  amount  the  whole  balance  alleged  to  be  due  were  given  to 
the  plaintiff,  as  an  insurance  broker,  for  premiums  on  certain 
policies  of  insurance  effected  in  Massachusetts,  upon  slaving 
voyages  from  Africa  to  Charleston,  or  elsewhere,  in  1803,  and 
were  void  by  the  laws  of  that  state.  The  defendant  also  set  up 
by  way  of  discount,  the  paynients  made  by  him  on  acooont  of 
the  notes,  and  claimed  that  after  deducting  the  amount  of  the 
illegal  notes  from  the  plaintiff's  demand,  there  remained  a  bal- 
ance due  from  the  plaintiff  of  two  thousand  nine  hundred  and 
fifty  dollars  and  eighty-six  cents.  The  facts  relied  upon  by  the 
defendant  were  fully  proved,  and  the  jury  returned  a  Terdict  in 
his  favor  for  the  said  sum  of  two  thousand  nine  hundred  and 
fifty  dollars  and  eighty-six  cents.  The  plaintiff  then  moved  for 
a  new  trial,  on  the  ground,  1.  That  the  plaintiff  being  a  mere 
broker,  and  being  personally  liable  to  the  underwriters  for  the 
premiums,  by  the  custom  of  Boston,  was  entitled  to  recover 
upon  the  notes,  although  the  contracts  of  insurance  might  be 
void  as  between  the  defendant  and  the  underwriters;  3.  That 
the  law  of  Massachusetts  only  avoided  contracts  of  insniaooe 
upon  voyages  directly  between  that  state  and  Africa. 
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Bidiardmm,  Attorney-general,  for  the  motion, 
fiftmona  and  PrMeau,  contra. 

By  Ooorfc,  Johhbon,  J.  The  legality  or  illegality,  as  well  as 
the  constraotion  of  a  contract,  must  depend  on  the  lex  loci, 
where  it  was  executed,  unless  it  appear  from  the  contract  itself 
that  it  was  the  understanding  of  the  parties  that  it  was  to  be 
executed  elsewhere.  The  policies  of  insurance,  on  which  the 
notes  in  question  were  given  as  premiums,  were  executed  in 
Boston  by  citissens  of  Boston,  and  there  is  nothing  in  them 
from  which  it  is  possible  to  infer  that  it  was  the  intention  of 
the  parties  that  these  conditions  were  to  be  performed  else- 
where. We  mast  therefore  haye  recourse  to  the  laws  of 
Massachusetts,  to  determine  on  their  legality.  An  act  of  the 
legislature  of  Massachusetts,  passed  in  1788,  in  the  first  clause 
provides  ''that  no  citizen  of  that  commonwealth,  or  other 
person  residing  within  the  same,  shall  for  himself,  or  any  other 
person  whatsoever,  either  as  master,  factor,  supercargo,  owner  or 
hirer,  in  whole  or  in  part  of  any  vessel,  directly  or  indirectly, 
import,  transfer,  buy  or  sell,  or  receive  on  board  with  intent  to 
cause  to  be  imported  or  transported,  any  of  the  inhabitants  of 
any  state  or  kingdom  in  that  part  of  the  world  called  Africa,  as 
slaves  or  servants  for  term  of  years,"  and  imposes  a  penalty  on 
those  offending  against  its  provisions;  and  the  second  clause 
provides  that  all  insurance  made  within  the  state  ''on  any 
vessel  fitted  out  with  intention  as  aforesaid,  and  having  on 
board  slave  or  slaves,  in  order  to  be  transported  from  Africa 
as  aforesaid,  or  upon  any  slave  or  slaves  so  shipped  on  board 
of  any  vessel,  shall  be  void  and  of  no  effect."  The  importation 
of  slaves  into  Massachusetts,  and  slavery  itself,  were  abolished 
before  the  passing  of  this  act 

We  are  not  therefore  left  to  res<»i  to  difficult  and  narrow 
windings  of  speculative  construction  to  come  at  the  intention 
of  the  legislature  of  Massachusetts.  The  intention  of  the  act  is 
plain  and  obvious,  and  it  speaks  a  language  which  can  scarcely 
be  misconceived.  The  citizens  of  that  state,  and  the  persons 
resident  there,  are  prohibited,  under  severe  penalties,  from  en- 
gaging in  a  traffio  which  almost  the  whole  civilized  world  now 
unite  in  denouncing  ne&rious.  And  the  clause  declaring  insur- 
ances on  this  traffic  void,  was  doubtless  intended  to  prohibit 
their  indirect  support  and  encouragement  of  that  which  the 
first  clause  wholly  prohibited.  Now  it  will  not  be  denied  that 
the  state  of  Massachusetts  has  a  right  to  prescribe  laws  for  her 
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own  dtizeiiB;  and  it  is  obvioos  that  these  policieB  were  Toid. 
and  that  the  defendant  oould  not  have  xeooTered  in  aa  action 
brought  there  on  them,  if  a  loss  had  happened.  It  therefore 
follows  that  the  notes  given  for  premioms  were  also  illegal  and 
void. 

It  is  said,  however,  that  the  defendant  is  bound  to  the  plaint- 
iff, as  he  was  personally  and  solely  responsible  to  the  nnder- 
writers  for  the  premiums,  tmder  the  partioular  custom  of  Boston; 
and  although  the  contract,  as  between  the  defendant  and  the 
tmderwriters,  might  be  considered  as  illegal,  yet,  as  between 
the  plaintiff,  who  was  an  innocent  agent,  and  who  had  subjected 
himself  to  this  liability  at  the  request  of  the  defendant,  be  was 
liable  over  to  him.  A  broker  is  not  liable  for  premium,  at  all 
events,  unless  he  act  under  a  del  credere  commission:  Lex  Mer- 
catoria  Americana,  419.  And  to  establish  a  particular  custom, 
the  evidence  must  be  clear,  certain  and  conclusive:  Ediey.  Smt 
Ind.  Co,,  2  Burr.  1221.  No  such  evidence  has  been  adduced  of 
the  alleged  custom.  On  the  contraiy,  one  of  the  plaintiff's 
clerks  swears  that  although  these  premiums  were  in  the  first 
instance  debited  to  the  plaintiff  in  his  account  current  with  the 
underwriters,  yet  they  were  afterwards  charged  back  to  them, 
as  unpaid.  The  broker  is  a  mere  "  go-between;"  and  notwith- 
standing usage  has  rendered  his  agency  usual,  and  in  some 
measure  necessary,  yet  the  insurers  and  the  insured  are  the 
immediate  parties.  I  am  therefore  of  opinion  that  the  plaintiff 
was  not  entitled  to  recover  for  the  notes  given  for  premium  on 
the  slave  voyage. 

But  I  am  also  of  opinion  that  the  jury  were  not  warranted  in 
finding  a  balance  for  the  defendant.  Where  money  has  been 
paid  voluntarily  on  a  contract  merely  illegal,  it  cannot  be  recov- 
ered back  unless  a  recovery  is  given  by  some  express  statute, 
and  I  am  aware  of  none  applicable  to  this  case.  Now  the  dis- 
cotmts  set  up  and  supported  by  evidence  consisted  solely  of 
payments,  directly  and  voluntarily  made,  he  is  not  therefore 
entitled  to  recover  them  back,  as  they  were  paid  on  an  illegal 
contract. 

I  am  therefore  of  opinion  that  the  motion  for  a  new  trial 
ought  to  be  granted. 

All  the  judges  present  concurred. 

Ai  to  the  fai  fed goverahifr  see  Aii«4  V.  iSnilCft,  a  Abl  I)e&  41^^  IkSohrp 
▼.  Ih  Lairtrt,  LL  686;  ffimgkifm  v.  Page,  mUe,  SOL 
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Word  v.  Vanok. 

11  HoiTltMoCtaiP,  19T.J 

Aomnr  ov  Digbt  Aoazhst  InuoiT.— An  action  of  daodt  wiU  1m  agnini^  an 
ixdaat  npon  asale  of  a  hone  with  a  warranty  of  ■onndfWi  knowing  hia 
tobonnaoand. 

AonoH  of  deoeit.  The  plaintiff  alleged  that  the  plaintiff  and 
defendant  exchanged  horses,  and  that  the  defendant  warranted 
the  horse  given  bj  him  to  the  plaintiff  to  be  sound,  knowing 
him  to  be  unsound.  At  the  trial  it  appeared  that  the  defend- 
ant  was  a  minor.  The  evidence  as  to  the  warranty  and  as  to  the 
defendant's  knowledge  of  the  unsoundness  of  the  horse  was 
contradictory.  The  witnesses  for  the  plaintiff  testified  that  the 
defendant  warranted  the  horse  to  be  sound,  though  some  excep- 
tion was  made  as  to  a  certain  lump  on  the  animal's  throat.  One 
witness  stated  that  the  defendant  said  at  the  time  that  he  had 
never  seen  the  lump  until  the  day  before,  though  the  witness 
had  himself  pointed  it  out  to  him  five  or  six  days  previous.  It 
was  proved  also  on  behalf  of  the  plaintiff  that  soon  after  the 
exchange  the  horse  became  severely  diseased  with  the  glanders, 
which  ultimately  rendered  him  entirely  worthless.  One  witness 
swore  that  he  informed  the  defendant  that  the  horse  had  the 
glanders,  and  told  him  that  he  believed  he  knew  it  at  the  time, 
and  that  the  defendant  admitted  in  effect  that  he  did  know  it, 
and  said  that  the  plaintiff  might  sue.  The  witnesses  for  the 
defendant  testified  to  sundry  admissions  by  the  plaintiff  that 
the  lump  on  the  horse's  neck  was  excepted  from  the  wananty, 
and  that  the  defendant  stated  at  the  time  that  he  did  not  know 
what  caused  it.  They  also  testified  that  two  weeks  after  the 
exchange  the  plaintiff  expressed  himself  satisfied  with  his  bar- 
gain, and  said  that  the  horse  had  lost  his  appetite,  but  he  had 
given  him  some  physic  and  thought  that  he  would  do  well. 
The  jury  returned  a  verdict  for  the  plaintiff,  whereupon  the  de- 
fendant moved  for  a  new  trial  on  the  ground,  first,  that  it  was 
not  proved  that  the  defendant  knew  and  concealed  the  fact  of 
the  unsoundness  of  the  horse,  and  second,  that  the  defendant 
being  a  minor  was  not  liable  in  an  action  arising  out  of  a  con- 
tract. 

(/Neal  and  Irby,  for  the  motion. 

Downs,  conirc* 

By  Court,  Obxvbs,  J.  On  the  trial  I  was  of  opinion  the  evi- 
dence was  not  sufficient  to  prove  the   tcienter,  but  the  jury 
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thought  otherwise^  and  on  reyiewing  the  testimony,  I  cannot 
eay  thej  were  not  aathoxized  to  do  so.  One  fact  of  concealment 
and  misrepresentation  was  prored,  and  although  I  am  not  dis- 
posed to  take  the  acknowledgment,  which  one  of  the  witnoaoco 
pat  into  the  mouth  of  the  defendant,  literallj,  because  I  think 
it  was  rather  in  the  nature  of  a  defiance  than  an  admission,  jet 
it  may  have  been  entitled  to  some  weight.  The  unsoundness  of 
the  horse,  at  the  time  of  the  exchange,  from  his  rapid  decay 
afterwards,  seems  hardly  disputable,  and  furnishes  additional 
evidence,  from  its  early  manifestation,  that  the  defendant  waa 
not  ignorant  of  the  incipiency  of  the  disease.  It  was  a  very  fit 
question  for  the  jury,  and  I  think  it  vriU  be  best  not  to  distarb 
their  verdict. 

On  the  question  of  infancy,  there  is  no  well  founded  objection. 
This  is  an  action  as  well  in  form  as  substance,  ex  ddicta^  and 
when  such  is  the  cause  of  action,  even  where  the  form  is  exoon" 
iradu,  the  defense  of  infancy  vnll  not  avail:  Briaiow  v.  Eadman^ 
1  Esp.  N.  P.  Oa.  172;  1  Selwyn,  14&-6.  The  motion  for  a  new 
trial  must,  therefore,  be  refused. 

Obdocb,  OoLoocKf  NoTT,  JoBHSOiT  and  Oautt,  JJ.,  conooired. 


8ee  ffobmer  ▼.  Thwing,  8  Pick.  492;  holdiBg  that  an  infant  who  hixwa 
hoxM  to  go  to  a  place  agreed  on,  bat  goea  to  another  place  in  a  difibnat  di- 
rection, is  liable  in  trover,  for  an  nnlawfol  oonvenion  of  the  hone. 

It  is  a  well-aettled  doctrine  that  an  infant  ii  UaUe  for  hia  pore  toctib  a^l 
arising  from  the  breach  of,  and  diaooimected  from  his  contracts:  2  Ksat»  Gool 
241;  Bingham  on  Infuioy,  110;  Reeve,  Dom.  BeL  258;  Bet^amin  on  Salas^ 
aec22.  See  note  to  OJUom  ▼.  Bpear;  Bwell'a  TtsadingCases  on  hduMOj,  etci>  pb. 
206u 
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[1  Von  k  UoOoKD,  »7.] 

DoRATXO  Causa  Moans— Dxuvsbt.— The  delivery  reqnired  in  (^  domath 
ccNua  mortit  is  the  same  aa  in  other  oases  of  parol  gifts,  and  all  tiiat  is 
neoessaiy  is  that  the  donor  ahoold  have  parted  witii  his  dominion  ow 
the  article^  Hence,  if  possession  be  given  to  the  donee  in  the  doooc^s 
presence,  and  with  his  consent,  thongh  not  by  his  hand,  it  is  t^fBmw^ 

HiASUBB  ov  Dakaobs  IN  Tbovxb.— In  trover  the  ukeasnre  of  damages  is  the 
valne  of  the  property  together  with  the  damages  necessarily  resiiltisg 
from  the  conversion,  and  the  jury  cannot  give  vindictive  damagw 

AlonarAXivs  Yxbdzot  is  Tbovxb.— Where  the  jory,  in  an  action  of  trover, 
find  a  verdict  in  the  alternative,  sssessing  arUtrary  damages^  withoot 
reforeDce  to  the  valne  of  the  property,  to  be  released  npon  a  rstnia  of 
the  property,  it  ii  a  sofficient  ground  for  a  new  trial 
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Tboyxb  for  two  negroes,  brought  by  Murdock  as  the  adzni&is- 
trator  of  Maxy  Gilbert,  deceased.  The  defendant  claimed  the 
negroes  as  a  donatio  causa  morHs,  It  appeared  at  the  trial  that 
Mrs.  Gilbert,  the  intestate,  liyed  and  died  at  the  house  of  the 
defendant,  who  was  her  cousin;  that  a  few  hours  before  her 
death  she  asked  for  the  defendant,  and  was  informed  that  he 
was  not  present;  that  she  then  asked  where  her  negroes  were, 
and  was  told  that  they  were  in  the  room,  whereupon  she  said  to 
the  defendant's  wife,  ''I  want  you  to  take  them  [referring  to 
the  negroes],  and  treat  them  weU;"  that  there  was  a  great  inti- 
macy and  friendship  between  Mrs.  Gilbert  and  the  defendant, 
and  that  she  had  previously  expressed  an  intention  to  give  him 
the  negroes,  and  several  of  the  witnesses  who  were  present  at 
the  time  when  Mrs.  Gilbert  used  the  language  above  quoted, 
testified  that  they  believed  she  meant  it  as  a  gift.  It  further 
appeared  that  the  negroes  had  ever  since  been  in  the  possession 
of  the  defendant.  The  presiding  judge  instructed  the  jury  that 
to  constitute  a  valid  donaiio  causa  mortis,  there  must  be  an 
actual  manual  delivery,  which  was  not  proved  in  this  case,  al- 
though such  evidence  would  be  sufficient  to  show  a  delivery  in 
other  cases  of  parol  gifts;  that  in  estimating  the  damages,  re- 
gard need  not  be  had  to  the  actual  value  of  the  negroes,  but 
that  the  jury  might  find  a  verdict  in  the  alternative,  and  assess 
such  damages  as.  would  compel  the  defendant  to  deliver  up  the 
property.  The  jury  thereupon  found  a  verdict  for  the  plaintiff 
for  one  thousand  two  hundred  dollars,  to  be  released  upon  the 
defendant's  delivering  up  the  negroes.  The  defendant  moved 
for  a  new  trial,  on  the  ground  of  misdirection. 

Bichardson,  attorney'general,  for  the  motion. 

SSng,  conifa. 

By  Oourt,  Noir,  J.  Whether  the  circumstances  of  the  gift 
and  delivery  of  the  property  in  this  case  were  such  as  consti- 
tuted a  good  gift,  in  contemplation  of  the  death  of  the  donor, 
is  a  question  on  which  I  shall  give  no  opinion.  That  was  a 
question  in  which  the  law  and  the  facts  were  so  intimately  con- 
nected and  blended,  as  to  be  equally  within  the  province  of  the 
jury  as  the  court.  And  if  the  case  had  been  submitted  to  them, 
vritii  a  fair  and  correct  exposition  of  the  law,  it  is  probable  this 
court  would  not  have  disturbed  the  verdict.  But  the  grounds 
on  which  I  have  f otmded  my  opinion  are  the  two  first  taken  in 
the  brief,  and  which  involve  the  correctness  of  the  opinion  ex- 
pressed to  the  jury  liy  the  presiding  judge. 


686  MdDowxLL  v.  Mubdogk.        [S.  Oarolina, 

After  ezamining  all  the  oases  brought  to  the  view  of  the  ooart» 
I  have  not  been  able  to  disooTer  any  foundation  for  the  diatine- 
tion  made  between  a  donatio  causa  morHs  and  any  other  parol 
gift.  The  cases  of  Hedges  y.  Hedges,  Fr.  Ch.  269;  Ward  y. 
TUmer,  2  Tes.  481;  MiUer  y.  MUer,  3  P.  Wms.  856;  and  the 
case  of  Tate  y.  HUberi,  2  Yes.  jan.  120,  proYe  only  what  is  not 
denied,  that  actual  deliYeiy  is  neoessaiy.  It  is  equally  ao  in  all 
other  cases  of  parol  gifts.  In  the  case  of  Hedges  y.  Hedges,  the 
court  are  reported  to  haYO  said,  a  donatio  causa  moriis  is  where 
a  man,  lying  in  extremity,  giYes  with  his  own  hand,  hia  goods 
to  his  friends  about  him;  but  by  looking  through  that  case,  it 
will  be  seen  that  no  importance  is  to  be  attached  to  the  partic- 
ular manner  of  expression.  It  amounts  to  nothing  more  than 
that  actual  deliYeiy  is  necessary. 

The  consummation  of  CYery  parol  gift  is  deliYeiy.  There 
must  be  an  actual  transmutation  of  possession  and  proper^. 
And  the  real  question  in  aU  such  cases  is,  whether  the  doncft 
has  parted  with  his  dominion  OYer  it. 

The  same  CYidence  where  there  is  nothing  to  weaken  the  f oroe 
of  it,  will  produce  the  same  couYiction  on  the  minds  of  a  juiy, 
whether  the  donor  be  in  full  health  or  lying  on  a  death  bed. 
If  the  possession  pass  from  the  donor  to  the  donee,  in  his  pres- 
ence, and  with  his  consent,  whether  it  be  deliYcred  by  his  hand 
or  only  by  his  direction,  is  perfectly  immaterial.  In  Toller's 
Law  of  Executors,  234,  a  number  of  cases  are  collected,  where 
a  symbolical  deliYeiy  was  held  sufficient.  See,  also,  JSoifey  y. 
Ogden,  3  Johns.  420  [8  Am.  I>ec.  609];  WObes  y.  Ferris,  5  Id. 
835  [4  Am.  Dec.  864].  HoweYer,  it  is  not  my  intention  to 
show  what  would  be  a  good  deliYeiy  of  the  property  in  soeh  a 
case.  It  is  sufficient  that  the  law  was  inoorrectly  stated  to  the 
juiy,  and  that  they  may  haYC  been  goYemed  by  it.  To  suppoit 
such  a  Yerdict,  would  perhaps  giYc  effect  to  one  which  the  juzy 
might  not  haYo  found,  if  they  had  been  oorreotly  informed. 

2.  I  think  the  defendant's  claim  for  a  new  trial  is  not  less 
strong  on  the  second  ground.  It  has  lately  been  determined 
by  this  court  in  scYeral  cases  that  a  juiy  cannot  giYO  YindictiYe 
damages  in  an  action  of  troYer.  The  Yalue  of  the  propeity, 
with  such  damages  as  must  neoessaiily  be  supjKMed  to  flow 
from  the  couYersion  is  the  only  true  measure.  Such,  for  in* 
stance,  as  the  work  and  labor  of  negroes,  interest  on  the  Yalue 
of  dead  property,  etc.  But  in  this  case  they  may  haYe  done 
more  than  cYcn  giYC  YindictiYe  damages.  They  were  led  to  be- 
licYe  that  they  might  giYC  damages,  without  regard  to  the  reel 
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Talue  of  the  property,  or  the  injury  "which  the  plaintiff  had  soa- 
tained  for  the  purpose  of  coercing  the  defendant  into  terms 
which  they  had  no  right  to  impose.  If  the  jury  had  given  only 
the  real  Talue  of  the  property,  annexing  the  altematiye,  it  would 
have  been  harmless;  for  it  would  have  done  the  defendant  no 
injury,  and  it  would  not  have  been  compulsory  on  either  party. 
But  to  permit  a  jury  to  give  an  arbitrary  verdict,  by  way  of 
penalty,  to  compel  the  defendant  into  a  measure  inconsistent 
with  the  nature  of  the  action,  is  not  supportable  on  any  prin- 
ciple of  law.  And  no  case  can  be  more  illustrative  of  the  incor- 
rectness of  such  a  practice  than  the  one  now  under  considera- 
iion. 

The  defendant  has  a  good  ground  for  a  new  trial;  but  he 
must  lose  the  benefit  of  it,  or  subject  himself  to  the  penalty 
which  the  jury  have  thought  proper  to  inflict.  Indulging  such  a 
practice  would  be  creating  a  sanctuary  for  an  erroneous  opinion 
of  the  court,  which  the  judges,  on  their  own  account,  should 
feel  disposed  to  demolish. 

I  do  not  know  that  the  damages  in  this  case  are  too  high; 
but  as  the  jury  acted  under  a  mistaken  view  of  the  law,  they 
may  have  given  damages  higher  than  they  otherwise  would 
have  done. 

On  the  last  ground,  I  shall  make  no  observations  in  ad- 
dition to  the  remarks  incidentally  made  in  considering  the  two 
first. 

A  new  trial  must  be  granted. 

Ck^LooGK  and  Gbivis,  JJ.,  conomrsd. 
Oaxtt,  J.,  dissented. 

BmBMiekr.  Tkmm,6Aau  Dm.  MS}  andiro&bT.  AnMi,  SU  SMl 


Bell  v.  Graham. 

II  HoR  k  MoOoaDk  9ft.l 

IhmfBBDPS  BBJomos  Wobseip.— ^Th«  lawi  of  Soath  OMolina  do  aolpco- 
hibit  oolofod  ponons  from  ■■■wnMing  for  nUffooa  wonihip  In  tho  day* 
tinMb  in  s  pnblio  meetrng-home^  with  open  doon,  and  it  is  an  IndieteUe 
cffmao  to  disturb  a  moeting  ao  ■■■ambled. 

ffAijnrfttm  PnoaiounoH — ^EvmsvooL — ^In  an  aotum  for  maUdooa  proaeon* 
tion,  malice  and  want  of  probable  canae  mnat  botii  be  proved,  and 
though  the  lormer  may  genefally  be  praaamed  bom  the  latter,  the 
preanmption  may  be  rebntted  by  eridenoo  of  other  ouoomatanoeeL 
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AonoH  for  malioioas  prosecution.  Graham,  the  phiintiff,  mw 
arrested  on  a  warrant  issaed  upon  an  information  filed  by  the 
defendant,  for  disturbing  a  religious  meeting,  and  after  being 
detained  in  prison  for  a  short  time,  an  indictment  was  presented 
against  him,  and  ignored  by  the  grand  juiy,  whereupon  he 
brought  this  action.  It  appeared  at  the  trial  that  the  meeting 
referred  to  was  held  by  the  defendant  as  a  class-leader  of  the 
Methodist  society,  and  was  largely  composed  of  colored  per- 
sons; that  it  was  held  in  the  day-time,  in  a  public  meeting- 
house, with  open  doors;  that  there  were  a  number  of  white 
persons  present;  that  the  plaintiff,  acting  under  authority  from 
a  captain  of  militia,  came  with  two  or  three  persons,  armed 
with  hickory  switches,  and  set  upon  the  colored  persons  pres- 
ent, and  put  them  to  flight;  that  they  caught  and  whipped  one 
at  a  little  from  the  meeting-house,  and  were  preparing  to  whip 
others,  but  refrained  on  the  entreaties  of  the  defendant  and  of 
a  lady  who  interceded  for  them;  that  the  defendant,  being  in- 
formed that  an  indictment  would  lie  against  the  plaintiff  for 
disturbing  the  meeting,  and  being  urged  to  prosecute  him  hj 
the  most  respectable  members  of  the  congregation,  reluctantiy 
consented,  and  filed  the  information,  which  caused  the  plaint- 
iff's arrest.  The  jury,  contrary  to  the  opinion  and  express 
charge  of  the  presiding  judge,  found  a  yerdict  for  the  plaintiff 
for  fifty-six  dollars  and  twenty-fiye  cents,  and  the  defendant 
thereupon  moTed  for  a  new  trial,  on  the  ground,  1.  That  the 
evidence  showed  probable  cause  for  the  prosecution;  2.  Thai 
there  was  no  proof  of  malice;  8.  That  the  Yerdict  was  oontraiy 
to  the  opinion  of  the  presiding  judge. 

Clarke,  solicitor,  for  the  motion. 

Pearson,  oonira. 

By  Court,  Sobsbov,  J.  Before  I  enter  into  the  consideration 
of  tiie  points  made  on  this  motion,  it  will  be  neoeesaiy  to  take 
a  general  view  of  the  circumstances  out  of  which  this  case 
arose.  To  worship  Qod  after  the  dictates  of  our  consciences  is 
a  privilege  that  all  men  claim  as  a  birth-right  from  heaven. 
Millions  have  shed  their  blood  in  defense  of  it,  and  a  conviction 
of  its  justness  has  sustained  the  martyr  at  the  stake.  But  feeble 
indeed  would  be  the  protection  of  our  inestimable  constitution 
which  professes  to  secure  to  us  this  privilege,  if  a  petigr  patrol 
officer  was  permitted  to  mar  and  disturb  our  devotions  at  his 
pleasure,  and  with  impimity.  The  English  common  law  held 
this  privilege  so  sacred  that  it  would  not  justify  one  in  strikiiig 
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eyen  in  his  own  defense,  dnzing  worship;  and  it  is  a  principle 
BO  dear  that  those  who  nnlawf  ally  disturb  the  devotion  of  a 
religions  assembly  by  aqy  indeoenc^  or  Tiolenoe,  may  be  pun- 
ished by  indictment,  that  authorities  are  nnneoessary  to  sup- 
port it. 

The  plaintiff,  howsTer,  seeks  security  and  protection  from  the 
prosecution  against  him,  and  claims  to  recoYcr  against  the  de- 
fendant under  the  provisions  of  the  acts  of  the  legislature  pro- 
Tided  for  the  better  goTemment  of  slaTcs.  It  is,  therefore, 
necessary  to  inquire  whether  these  acts  did  authorise  his  con- 
duct. There  is  no  question  about  the  propriety  of  the  policy 
which  has  been  adopted  in  a  long  series  of  legislation  in  rela- 
tion to  this  unfortunate  class  of  the  community;  and  that  it 
daily  becomes  more  and  more  necessary  to  keep  them  in  proper 
subjection  by  a  strict  enforcement  of  the  laws  relating  to  them, 
and  that  it  is  the  indispensable  duty  of  the  patrol  to  carry  them 
into  execution;  but  they  are  not  at  liberty  to  overlap  the  bounds 
which  these  laws  prescribe  to  them,  and  particularly  where  such 
a  stretch  of  power  is  productiye  of  injuxy  or  incouTeniei^ce  to 
the  worthy  citixens  of  the  state.  And  although  public  policy 
might,  in  cases  of  great  and  urgent  necessity  and  alarm,  excuse 
an  act  of  illegal  Tiolence,  yet  when  such  a  state  of  things  does 
not  exist,  the  powers  Tested  in  the  patrol  are  amply  sufficient 
for  all  the  purposes  intended  by  it. 

The  act  of  1740,  2  BrcT.  240,  P.  L.  172,  authoriaes  the  cor- 
rection of  any  negro  caught  without  his  owner^s  plantation, 
unless  he  has  a  ticket  from  his  master,  etc.,  authorizing  his 
absence,  a  sealed  letter,  or  a  white  person  in  company  with 
him.  The  patrol  was  not  authorized  by  this  act  to  correct  the 
slaTcs  assembled,  because  there  were  white  persons  with  them. 
The  act  of  1800,  2  BreT.  264;  2  Faust,  851,  provides  that  all 
assemblies  and  congregations  of  sIstss,  free  negroes,  mulattoes 
and  mustiroes,  whether  composed  of  all  or  any  of  those  descrip- 
tions of  persons,  and  of  a  proportion  of  white  persons,  met  in 
a  confined  and  secret  place,  or  with  the  gates  or  doors  barred, 
bolted  or  locked  so  as  to  preTcnt  free  ingress  and  egress  to  and 
from  the  same,  shall  be  deemed  an  unlawful  meeting,  and  au- 
thorizes the  ciTil  and  military  officers  and  the  patrol  to  do 
whatever  may  be  necessary  to  disperse  them,  and  inflict  on  them 
such  reasonable  corporeal  punishment  as  they  think  proper, 
not  exceeding  twenty  lashes;  and  they  are  CTcn  prohibited, 
also,  from  meeting  in  company  with  white  persons,  before  the 
rising  and  after  the  going  down  of  the  sun.    A  subsequent  act 
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in  1803,  2  Brey.  260,  a.  126;  2  Fsiufe,  605,  reoiting  thftfc  certoin 
religious  societies  had  petitioned  for  a  repeal  of  a  part  of  the 
above  clause,  provides  that  it  should  not  thereafter  be  lawful 
for  any  person  or  persons  to  break  into  any  place  of  meeting 
wherein  should  be  assembled  the  members  of  any  religious  so- 
ciety, at  any  time  before  nine  o'clock  in  the  eTcning,  provided 
a  majority  of  them  should  be  white  persons,  or  otherwise  to 
disturb  their  devotions,  unless  by  a  warrant  from  a  magistrate, 
if  one  resides  within  three  miles. 

Now,  the  circumstances  on  which  an  assembly  of  negroes,  by 
the  act  of  1800,  are  authorized  to  be  dispersed,  did  not  exist. 
To  authorize  it,  the  place  of  meeting  must  be  private  or  con- 
fined, or  the  meeting  itself  in  the  night-time.  In  the  case  under 
consideration,  the  meeting  was  at  a  public  meeting-house,  the 
doors  of  which  were  open,  and  in  the  midst  of  day. 

But  it  was  strongly  signed,  on  the  trial  below,  that  the  act  of 
1803  gave  that  power  where  a  majority  of  the  congregation  con- 
sisted of  persons  of  color.  That  act  wbb  intended  to  remedy  a 
suppqsed  severity  which  grew  out  of  the  act  of  1800,  and  was 
founded  on  the  well  known  custom  of  the  Methodist  sodetj  to 
hold  their  class  meetings  vrith  closed  doors,  on  some  occssiods 
after  night;  and  it  would,  indeed,  be  a  strange  anomaly  in  legis- 
lation to  legalize  an  evil  which  it  vras  their  avowed  intention  to 
prevent.  The  act  itself  warrants  no  such  construction.  It 
follovrs,  therefore,  that  the  prosecution  against  the  plaintiff,  so 
far  from  being  devoid  of  probable  cause  and  fraught  with  mal- 
ice and  well  founded;  and  I  have  no  hesitation  in  saying  that 
the  plaintiff  ought  to  have  been  convicted  if  the  grand  jury  had 
found  the  bill. 

The  preceding  observations  apply  to  the  two  first  grounds  of 
the  motion;  and  it  is  sufficient  furttier  to  remark  concerning 
them,  that  in  support  of  the  action,  both  malice  and  want  of 
probable  cause  must  appear;  and  although  the  former  will  gen- 
erally be  implied  from  the  latter,  yet  it  does  not  neeeoDaiily 
follow,  and  the  presumption  arising  from  it  may  be  rebutted  by 
other  circumstances;  and  think  this  case  furnishes  a  happy  illns- 
tration  of  the  position.  The  congregation  had  suffered  a  aeries 
of  insults  from  a  particular  class  of  persons,  assuming  to  them- 
selves the  right  of  disturbing  their  assemblies,  and  upon  being 
advised  that  they  were  amenable  to  the  laws,  the  plaintiff,  the 
head  of  the  litUe  flock,  reluctantiy  consented  to  take  upon  him- 
self the  office  of  prosecutor,  the  object  of  which  was  to  shield 
them  from  further  molestation.    Jbid  in  this  qnrit  he  applisd 
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to  a  neighboxing  magistrate,  and  stated  to  him  the  case  as  it 
really  "was,  **  nothing  extenuating,  nor  setting  down  anght  in 
malice/'  and  the  magistrate,  in  the  best  exercise  of  his  judg- 
ment, was  of  opinion  that  it  famished  sufficient  cause  of  offense 
to  authorize  the  prosecution,  and  therefore  issued  his  warrant. 
Eren  admitting,  therefore,  that  there  did  not  exist  sufficient 
evidence  of  probable  cause,  I  am  dearlj  of  opinion  that  the 
presumption  of  malice  arising  from  a  want  of  probable  cause  is 
rebutted  by  the  facts  going  to  show  that  nothing  of  malice 
entered  into  the  prosecution  on  the  part  of  the  defendant. 

The  third  ground  is  superseded  by  this  Tiew  of  the  case. 

*  The  motion  is  granted. 

CoLooGK,  NoTT,  Ohbtbs,  Qahtt,  JJ.,  concurred. 


See  cMee  on  this  subject:  NiiA  t.  Orr,  6  Am.  Dea  M7;  Ongarf  t. 
Tkoma$9  Id.  606;  KeUon  t.  Btvma^  Id.  670. 

In  Ulmer  v.  Ltkutd^  1  QreenL  135  [to  be  reported  in  10  Am.  Beo.],  it  is 
held  essentisl  in  sn  action  for  malidons  prosecation  to  show  the  plaintiff  has 
been  prosecnted  without  probable  canse.  Probable  canse  is  here  defined  to 
be  snch  condnct  on  the  part  of  the  aocosed  as  may  induce  the  oonrt  to  inlar 
that  the  prosecation  was  nndertaken  from  pnblio  motiyes;  and  whether  the 
oircnmstanoes  relied  on  to  prove  the  existence  of  probable  canse  be  tme  or 
not,  is  a  fact  to  be  found  by  the  jury;  but  whether,  if  found  to  be  true^  they 
amount  to  probable  cause,  is  a  question  of  law.  This  statement  of  the  law  is 
bone  out  ty  PanUm  ▼.  WUUanu,  2  Q.  K 169;  Twmer  ▼.  Ambler^  10  Id.  252; 
ffailea  ▼.  Marki,  7  HurL  ft  N.  55;  Itrad  ▼.  Bn>oJb,  23 EL  575;  ChranUr. 
Moore,  29  CaL  644;  SUvefu  ▼.  FasteU,  27 Me.  266;  Marisr.  Gray,  Id.  86| 
B€$mm  ▼.  Southerd,  ION.  Y.  240;  Ath  ▼.  Marlow.  20  Ohio^  lia  It  was 
aocordiagly  held  enor  for  the  court  to  leave  the  jnxy  to  determine  whether 
certain  facts  did  eodsti  and  if  so^  whether  they  justified  the  delendantt  MtUk' 
i^  ▼•  Anitik,  8  Dner,  261. 


Fatsoux  V.  Prather« 

II  Von  aiioOank  S9C] 

8KAXVTB  cor  LoaxanoHB— fiuBSBQunrr  DisABnumr.— When  the  stutste  ol 
limitatimMi  once  begins  to  run,  no  subsequent  diiabtlity  will  stop  it. 

Trui  xh  THDm  FSBSOH  uimxa  Statutx.— In  an  action  of  trespass  to  tiy 
title,  a  recovery  will  be  defeated  by  showing  a  title  in  a  third  person 
fully  matorsd  under  the  statute  of  limitations. 

AonoH  of  trespass  to  try  title.  The  jury  found  a  special  yer- 
dict,  the  material  facts  in  which  were:  That  the  premises  in 
dispute  were  granted  to  Peter  Faysoux  on  October  16, 1784; 
that  Faysoux  died  intestate  in  1796,  leaving  the  plaintiffs  his 
heirs,  who  were  then  minors;  that  in  October,  1789,  one  Cun- 
ningham obtained  a  grant  including  one  hundred  and  fifty-six 
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acres  of  the  premises  in  dispute;  that  Oanniiigham  died  in 
1791»  leaying  a  widow  and  cliildren,  who  in  the  spring  of  1792 
entered  into  possession  of  the  land  granted  to  him,  indnding 
the  said  tract  of  one  hundred  and  fifty-six  acres,  and  occupied 
the  same  continuously  and  adversely  to  the  plaintiflb  for  six 
years  thereafter;  that  the  defendant  did  not  claim  under  Gun* 
ningham,  and  that  the  trespass  complained  of  was  committed 
as  alleged.  The  jury  further  found  in  &Yor  of  the  plaintiff,  if 
upon  these  facts  the  court  were  of  opinion  that  he  was  entitled 
to  judgment;  otherwise  for  the  defendant.  The  plaintiff  moved 
for  judgment  on  the  verdict;  and  the  questions  arising  under 
the  motion  were:  1.  Whether  showing  title  in  a  third  person 
under  the  statute  of  limitations  would  avail  the  defendant  in 
this  action,  he  not  claiming  under  such  person;  2.  Whether  a 
subsequent  disability  would  stop  the  statute  when  it  once 
began  to  run. 

Davis,  for  the  motion. 

Bowie,  contra. 

By  Court,  Cheveb,  J.  This  is  an  original  motion  in  this 
court,  for  leave  to  enter  up  judgment  for  the  plaintifEs  on  the 
special  verdict.  The  only  qaestion  I  shall  consider  at  any  lengtii 
is,  whether  the  statute  having  begun  to  run  against  the  ances- 
tor of  the  plaintifb,  who  claim  as  heirs  at  law  to  him,  their  in- 
fancy stops  the  progress  of  the  statute?  In  other  words, 
whether,  when  the  operation  of  the  statute  once  begins,  it  does 
not  continue  to  run  on,  notwithstanding  an  intervening  dis- 
ability? Prima  facie  it  ought  to  be  presumed  that  we  were 
about  to  discuss  fixed  principles.  Our  act  of  assembly  was 
passed  as  early  as  the  year  1712,  now  more  than  a  century,  and 
until  the  case  of  Rose  v.  Daniel,  I  cannot  but  believe  that  the 
most  learned  members  of  the  profession  considered  the  point  to 
be  as  well  settled  as  that  the  heir  at  law,  under  the  rights  of 
primogeniture,  was  the  first-boi^n  son.  For  this  opinion,  how- 
ever, I  can  adduce  no  express  authority.  We  have  few  printed 
decisions,  and  in  their  absence,  the  clearer  and  more  undoubted 
a  principle  is,  the  more  difficult  it  is  to  be  proved. 

A  point  agitated  by  some  doubt  revives  the  considention  of 
the  subject,  and  the  recollections  are  more  easy  and  more  fre- 
quent, as  the  discussions  may  be  more  or  less  recent.  But  there 
is  something  in  the  nature  of  the  thing  itself  which  furnishes,  I 
think,  the  proof  I  want.  It  is  impossible,  I  think,  it  can  be  con- 
tended that  it  was  a  point  never  thought  of;  the  neoessiiy  of 
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oonsidering  it  wonld  ooonr  in  almost  eyery  oonTeyanoe  of  real 
estate.  It  most  haye  been  deoided  or  conceded  as  beyond 
doubt,  one  way  or  the  other.  The  business  of  the  profession 
could  not  otherwise  haye  gone  on.  It  was  necessary  to  haye  an 
opinion  upon  it  in  the  inyestigation  of  almost  eyery  title;  for 
with  us  the  statute  of  limitations  is  the  basis  of  title  to  the  most 
yaluable  land  possessions  in  the  state;  of  almost  eyery  lot,  for 
example,  in  the  citj  of  Charleston.  Now  let  me  ask  if  any  gen- 
tleman of  the  bar  eyer  deemed  it  necessary  after  haying  disooy- 
ered  that  the  statute  had  once  begun  to  ran,  to  inquire  whether 
there  did  not  occur  sabsequent  disabilities?  Whether  such  an 
inyestigation  would  not  frequently  be  impossible.  The  real 
estate  of  this  state  often  changes  hands  many  times  in  a  year. 

According  to  the  decisions  of  our  courts,  where  two  or  more 
are  interested,  as  coparceners,  or  joint  tenants,  or  tenants  in 
common,  if  one  be  under  the  disability  of  infancy,  it  sayes  the 
rights  of  the  others  from  the  effect  of  the  statute.  Since  the  aboli- 
tion of  the  rights  of  primogeniture,  almost  eyery  death  (whether  it 
create  a  case  of  testacy  or  intestacy,  for  the  spirit  of  our  laws  for 
the  equal  distribution  of  the  intestates'  estates,  has  become  habit- 
ual in  testamentary  dispositions),  leayes  cases  of  infant  claimants; 
and  before  the  disability  of  all  is  remoyed,  a  new  generation  of 
disabilities  occurs,  and  so  on,  ad  inJinUum — ^how  many  genealo- 
gies will  it  be  necessary  to  trace,  and  under  the  migratory  and 
uDsettled  habits  of  our  people,  where  will  the  information  be 
found?  What  member  of  the  profession  can  say,  a  title  which 
is  submitted  to  him  is  good?  It  will  not  ayail  him  that  he  can 
trace  it  up  to  an  original  grant;  this  was  the  fact  in  Base  y.  Dan- 
id.  It  will  giye  no  assurance  that  an  indiridual  has  been  fiye 
years  in  undisturbed  possession,  and  that  no  claimant  can  be 
imagined  or  discoyered;  this  also  was  the  factin£oM  y.  Danid. 
Nay,  thirty  years  of  undisturbed  enjoyment  will  not  giye  any 
assurance  to  be  relied  upon;  eyen  this,  if  not  literaUy,  was  sub- 
stantially the  fact  in  BoBe  y.  Danid,  What  possession  will  giye 
security  against  dormant  claims  and  compound  cases  of  disabili- 
ties? Yet  the  statute  of  limitations  has  been  emphatically,  and 
ought  to  be  truly  called  a  statute  of  repose. 

I  will  now  proceed  to  consider  the  grounds  on  which  I  un- 
derstand the  case  of  Base  y.  Daniel  to  be  supported.  And  first 
I  understand,  that  it  is  denied  or  doubted  that  the  English  de- 
cisions are  contrary  to  the  decision  in  that  case.  On  this  point 
I  haye  no  doubt  The  principle  of  the  English  decisions  is 
drawn  from  the  policy  of  all  the  statutes,  and  no  unimportant 
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yariatioii  in  words,  and  there  is  no  important  Tariation,  is 
allowed  to  vaxy  the  constmotion  of  them.  The  generality  of 
the  role  doubles  the  yalue  of  it,  and  they  say  it  is  absard  and 
dangerons  to  have  two  rules  on  the  sabjeot:  Hickman  ▼.  Walker, 
Willes,  28;  Duraure  ▼.  Jones,  4  T.  B.  808.  Taking  this  to  be 
the  principle,  it  is  vain  to  argae  that  the  ease  of  Dufrmre  t. 
Jones  was  a  decision  under  the  statute  of  fines.  It  applies  wiUi 
equal  strength  to  the  statute  of  James  I.,  ch.  16.  But  the  re- 
mark to  which  this  case  has  giyen  rise,  would  lead  to  the  sup- 
position, were  the  contrary  not  very  clear,  that  the  prindiple 
was  first  recognized  in  that  case,  and  that  this  question  de- 
pended upon  it  alone.  But  nothing  can  be  more  inoorrect.  It 
was  recognized  as  clear  law  fifty  years  before  the  decision  of 
that  case,  by  the  highest  authority.  Lord  Ohief  Justice  WUles, 
in  the  case  of  Hickman  y.  Walker,  Willes,  27  (where  it  was  con- 
tended, in  an  action  of  assumpsU,  that  a  plea  of  the  statute 
referred  to  the  probate,  the  plaintifb  being  executors,  and  not 
to  the  accruing  of  the  cause  of  action),  said:  "And  this  motion 
seems  the  more  absurd,  because  it  is  directly  contrary  to  the 
rule  concerning  the  limitations  of  actions  brought  for  real 
estates,  founded  on  the  same  statute;"  namely,  the  statute  of 
James  I.,  ch.  16.  It  has  been  argued,  that Duroure  t.  Jones 
was  decided  since  the  revolntion,  and  therefore  is  not  anth<xitj 
with  us;  but  the  last  case  shows  that  the  principle  was  dear 
and  undoubted  law  forty  years  before  the  revolution. 

But  if  it  rested  on  the  authority  of  the  case  of  Duroure  v. 
Jones  alone,  I  have  the  highest  authority  this  country  can  afford 
for  saying,  that  it  should  govern  the  acts  of  the  legislatures  of 
the  states,  corresponding  with  the  statute  of  James.  Chief 
Justice  Marshall  delivering  the  unanimous  opinion  of  the  su- 
preme court  of  the  United  States,  says,  Walden  v.  Orats,  1 
Wheat.  296:  ''The  counsel  for  the  defendants  in  error,  have 
endeavored  to  sustain  this  opinion  (the  opinion  of  the  circuit 
court,)  by  a  construction  of  the  statute  of  limitations  of  Ken- 
tucky. They  contend  that  after  the  statute  has  begun  to  run  it 
stops,  if  the  title  passes  to  a  person  under  any  legal  disability, 
and  recommences  after  such  a  disability  shall  be  removed. 
This  construction,  in  the  opinion  of  the  court,  is  not  justified 
by  the  words  of  the  statute.  Its  language  does  not  vary  essen- 
tially from  the  language  of  the  statute  of  James,  the  construc- 
tion of  which  has  been  well  settled;  and  it  is  to  be  construed 
as  that  statute,  and  as  all  other  acts  of  limitations  founded  on 
it  have  been  construed;"  and  the  only  authority  he  refers  to 
in  support  of  this  opinion  is  Duroure  v.  Jones. 
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Bnt  this  is  not  all  the  support  which  this  oase  has  reoeiTed. 
The  case  and  the  principle  are  xeoognised  and  decided  to  be 
applicable  to  the  statote  of  James  in  the  case  of  OaUerdl  y. 
DuMon,  i  Taun.  828,  hj  the  unanimous  opinion  of  the  court, 
and  what  is  not  of  smaU  importance,  it  was  supported  by  the 
great  learning  and  eminent  abilities  of  Sir  Vicary  Gibbes  (now 
chief  justice  of  the  common  pleas),  who  lays  it  down  as  a  uni- 
Tcrsal  role,  that  ''  when  once  the  statute  begins  to  nm,  noth- 
ing stops  it/'  The  case  of  OotterdLy.  DuiUm,  is  precisely  the  case 
before  us,  except  that  it  was  the  case  of  a  tenancy  in  tail,  which 
makes  this  a  stronger  case  than  that;  for  it  has  been  contended, 
that  estates-tail  were  not  within  the  statute :  JUatHndale  v.  Ikvop, 
3  Har*  &  McH.  244.  What  the  English  law  was  before  the  rcTo- 
Intion,  and  what  it  is  now  under  the  statute  of  James,  and  what 
its  application  ought  to  be  to  our  statute,  I  feel  confident  can 
no  longer  be  a  subject  of  doubt.  The  point  has  been  decided 
in  the  same  way  in  Massachusetts,  in  the  case  of  Dow  y.  Warren, 
6  Mass.  828. 

In  Connecticut,  although  the  point  has  not  been  decided,  the 
opinions  which  have  becHn  expressed,  are  to  the  same  effect: 
Bush  T.  Bradley,  4  Day,  807;  and  in  another  case,  Eaton  v.  San- 
ford,  2  Id.  626,  it  is  conceded  by  counsel  to  be  the  law.  The 
law  of  New  York  is  the  same.  Ibi  the  case  of  Peok  t.  BandaU, 
1  Johns.  175,  Chief  Justice  Kent  says:  ''  The  general  rule  is, 
that  when  the  statute  of  limitations  onoe  begings  to  ran,  it 
continues  to  run  on,  notwithstanding  any  subsequent  disability." 
That  was  a  case  of  aseumpeii;  but  we  haye  seen  that  there  is  no 
distinction,  unless  it  be  furnished  by  the  peculiar  terms  of  our 
statute,  if  there  be  anything  peculiar  in  them,  which  we  will 
hereafter  consider.  The  law  of  FennsylTania  is  the  same.  In 
the  case  of  the  lessee  of  Eatt  y.  Vandergrifl,  3  Binn.  885,  Chief 
Justice  Tilghman  says:  "  It  is  the  spirit  of  the  act  of  limitations 
to  allow  twenty-one  years,  from  the  time,  that  a  person  might 
make  an  entry  or  support  an  action,  understanding  always  that 
when  the  twenty-one  years  once  begins  to  ran,  they  shall  not 
be  suspended  by  infancy,  coyerture,  or  any  other  circumstance." 

Such  seems  to  be  the  law  of  Virginia,  Judge  Boane,  in  FUm^ 
Hugh  V.  Ahdereon,  2  Hen.  and  Mun.  806,  says:  ''The  case  of 
Oray  y.  Menden,  1  Str.  656,  shows,  that  where  fiye  years  haye 
once  commenced,  they  run  oyer  all  mesne  acts;  such  as  coyer- 
ture,  infancy,"  etc.  This  was  a  case  of  personal  property,  but, 
as  I  haye  already  remarked,  the  books  make  no  distinction. 
Such  is  the  case  of  North  Carolina,  as  well  in  relation  to  actions 
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ooncemizig  real  estate,  as  other  actions:  Andrews  t.  Mulford,  1 
Hayw.  822;  1  Id.  416;  Ooamer  y.  LUOe,  Gam.  &  N.  92.  Sneb, 
also,  is  the  law  of  Eentacky,  as  we  have  seen  from  the  decision 
in  the  supreme  court  of  the  United  States,  1  Wheat.  296;  and 
I  shall  be  surprised  if  it  be  not  found  to  be  the  law  of  ewerj 
state  in  the  union. 

In  many  of  the  oases  from  our  sister  states,  the  judges  are 
found  deprecating  the  consequences  of  a  different  rule;  and 
Chief  Justice  Marshall,  we  have  seen,  sajs  that  all  acts  of  limita- 
tion, founded  on  the  statute  of  James,  are  so  construed.  And 
while  they  are  authorities  in  point,  the  uniformity  of  these  de- 
cisions furnishes  an  unanswerable  argument  in  favor  of  the 
policy  of  the  construction  which  they  give.  Indeed,  this  rule, 
founded  in  perfect  wisdom  in  England,  for  the  reasons  which  I 
hsTe  before  stated,  as  well  as  those  which  I  stated  in  the  case 
of  Adamson  v.  Smiih,  decided  in  this  court  in  Januaiy  last,  is, 
in  this  state,  and  all  those  where  there  is  an  equal  distribution 
of  the  real  estates  of  intestates,  not  only  wise,  but  absolutdy 
indispensable.  In  the  case  last  mentioned,  we  applied  the  rale 
to  a  case  of  insanity,  which  presents  by  far  the  most  helpless 
and  pitiable  case  of  human  calamity  and  feebleness;  and  we 
are  authorized  by  Chief  Justice  Willes  to  say  that  it  is  absurd, 
and  by  Lord  Eenyon  that  it  is  dangerous,  to  have  two  rules  on 
the  same  Subject.  But  it  is  alleged  that  our  act  of  limitations 
is  essentially  different  from  the  statute  of  James* 

1.  Because  it  does  not  contain  the  word  ''  first,"  in  connection 
with  the  words  used  to  express  the  accruing  of  the  title.  Let 
it  be  remarked  that  the  rule,  which  has  been  so  well  established, 
applies  to  all  the  clauses  in  the  statute,  among  which  there  is 
no  other  that  contains  this  word.  If  it  be  not  essential  in  all, 
it  can  be  so  in  none.  Accordingly,  the  yexy  able  and  ingenious 
counsel  who  aigued  this  case  for  the  plaintiff  yielded  this  argu- 
ment, and  declared  that  *'  the  word  first  was  altogether  un* 
important."  Our  act  without  this  word  must  of  necessity  (the 
necessity  of  giving  effect  to  the  clear  words  of  it)  receive  the  same 
construction  as  if  it  had  this  word.  The  words  of  our  act  are, 
"  if  any  person  to  whom  any  right  or  title  to  lands»  etc.,  shall 
descend  or  come,  do  not  prosecute  the  same  within  five  years 
after  such  right  or  title  accraed,  that  then  he  or  they,  and  all 
claiming  under  him  and  them,  shall  be  forever  barred,"  etc 
If  the  person  or  persons  be  not  the  first  to  whom  the  right  or 
titie  descend  or  come,  then  these  words,  "  and  all  claiming 
under  him  and  them,"  would  have  no  operation;  for  it  would 
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descend  or  oome  to  them  all  in  saooeflsion;  but  oonflning  the 
descending  or  coming  to  those  to  'whom  the  title  shall  first 
descend  or  come,  all  the  words  have  an  operation,  as  it  is  very 
clear  they  were  intended  to  have.  If  the  word  first  were  in- 
serted, then,  in  the  act;  it  would  leaye  the  meaning  the  same. 

This  argument  applies  with  much  greater  appearance  of 
reason  to  the  clauses  which  relate  to  actions,  merely  personal. 
The  words  of  which  are,  '*  within  four  years  after  the  cause 
of  such  action,"  etc.  Now,  it  might  be  aigued,  with  some 
semblance  of  correctness  (as  has  been  done,  Willes,  28,  and 
other  authorities),  that  the  action  accrued  to  the  indorsee  by 
the  indorsement,  to  the  administrator,  by  his  letters  of  adminis- 
tration,  and  to  the  executor  by  the  probate  of  the  will.  There 
axe  no  words  in  these  clauses  which  control  this  construction; 
but  to  give  this  construction  would  defeat  the  object  of  the  law; 
80  it  would  in  the  case  before  us.  It  would  do  more.  It  would 
fiolate  the  dear  grammatical  sense  of  the  words. 

2.  It  is  argued  in  Bow  y.  Daniel^  that  in  the  exception  which 
relates  to  infants,  nothing  is  said  as  to  the  accruing  of  the  rights; 
from  which,  I  suppose,  it  is  intended  to  be  inferred  that  though 
it  had  accrued  to  another,  and  the  statute  had  begun  to  run 
against  that  other,  yet  that  they  are  not  bound.  The  word  ac- 
crue is  not  used;  but  equivalent  words  are  used  in  the  body  of 
the  section  to  which  the  saving  relating  to  infants  refers.  These 
words  are:  '' Descend  or  come."  They  are  precisely  equivalent 
to  those  in  the  statute  of  James;  and  the  only  difference  from 
that  statute  is,  that  in  the  latter  these  words  are  reiterated  in 
the  proviso,  and  then  the  words  saving  the  rights  of  infants, 
etc.,  refer  to  the  words  thus  repeated,  while  our  act  saves  the 
rights  of  infants  by  words  of  exception  referring  to  the  body  of 
the  clause.  The  saving  to  infants  in  the  clause  of  the  act  un- 
der consideration,  is  precisely  the  same  as  the  like  saving  in 
cases  of  trespass,  detinue,  etc.,  which  has  received  a  construc- 
tion according  to  all  authorities,  directly  contrary  to  that  of 
Sobs  v.  Danid.  The  distinctions  are,  I  conceive,  clearly  proved 
to  be  without  foundation. 

But  it  was  said  in  Bo9e  v.  Daniel,  that  this  construction  would 
be  a  mockery  of  protection.  If  that  were  true,  still  it  is  all  the 
law  intended  to  grant  to  them.  But  how  is  the  fact?  The 
scheme  of  the  law  (as  well  our  act,  as  the  statute  of  James,  and 
all  the  other  acts  of  limitation  of  which  I  have  been  able  to 
gain  any  knowledge),  is  where  the  right  descends  upon  a  per- 
aon  of  full  age,  to  give  him  and  those  claiming  under  him,  the 


698  Fatboitz  t;.  Pbathbb.  [8.  Cteioliiia» 

time  limited  by  the  aot«  and  no  more;  and  where  it  dasoendi 
npon  a  person  under  age,  to  give  him  until  full  age,  and  the 
period  limited  hj  the  act  besides.  In  the  latter  caae,  he  has 
Ave  years  after  he  comes  of  age,  which  is  the  full  time  whidi 
would  haye  been  allowed  him  if  he  had  been  of  age  when  the 
descent  was  cast.  This  is  no  mockery  of  protection.  As  to  the 
case  where  the  descent  is  cast  on  aperson  of  full  age,  if  he  die 
suddenly  it  may  produce  a  hard  case.  But  such  cases  will  be 
Tery  rare.  If  the  vigilance  of  the  ancestor  should  be  defeated, 
the  guardian  of  the  infant  may  supply  it.  On  the  other  hand, 
after  the  statute  had  run  on  almost  to  its  completion,  it  would 
become  a  dead  letter,  and  all  the  uncertainty,  diffloulfy  and 
confusion  of  titles  to  real  estates,  which  we  haye  before  men- 
tioned, would  follow.  To  provide  for  this  possible  case,  this 
great  and  beneficient  statute  is  to  become  a  nullify. 

Besides,  it  is  forgotten  that  as  many  infants  would  be  injured 
as  protected.  There  are  as  many  infants  in  possession  of  lands, 
who  require  the  operation  of  the  statute  to  protect  their  posses- 
sions, as  there  are  out  of  possession  who  require  its  abrogation, 
in  effect,  to  protect  their  claims;  and  mdior  est  condM 
denUa,  This  is  not  a  quibble  upon  the  maxim,  but  is 
sive  of  the  fundamental  principles  of  the  acts  of  limitation.  I 
agree  that  the  period  fixed  by  our  act  of  limitation,  for  ths 
bringing  of  actions  for  the  recovery  of  lands  is  quite  too  short. 
In  most  of  the  states  the  period  is  tweniy  years.  That  may  be 
too  long  for  the  state  of  our  country.  But  this  is  a  question 
with  which  we  have  nothing  to  do.  It  is  for  the  oonsideratioii 
of  the  legislature,  yet  I  trust  they  never  will  enlarge  the  period 
if  the  principle  of  Boae  v.  Daniel  prevail. 

Much  prejudice  prevails  against  the  statute  of  limitations. 
Formerly,  even  the  courts  of  law  resorted  to  a  species  of  artifice 
to  exclude  its  operation;  even  the  plea  was  sometimes  exdaded 
under  any  slip  of  the  attorney  when  any  other  plea  would  hare 
been  received.  But  it  is  otherwise  now.  The  courts  now  con- 
sider that  *'  the  statute  of  imitations  is  entitled  to  the  sams 
respect  as  other  statutes,  and  ought  not  to  l^  explained  away:" 
Clementson  v.  Williams,  8  Oranch,  74.  The  operation  and 
causes  of  this  prejudice,  as  well  as  the  necessi^  and  value  tjt 
these  laws,  are  well  expressed  in  one  of  those  luminous  and  pro- 
found discourses  which  precede  the  several  laws  which  com- 
pose the  French  code  civil.  The  orator,  in  introducing  the 
law  relative  to  prescription,  which  is  equivalent  to  our  statute  of 
limitations,  6  Tom.  Code  Civil  847,  says:  "  At  the  abstract  idea 
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of  presoription,  it  would  seem,  justioe  ought  to  be  alanned;  it 
seems  she  ought  to  repel  the  man  who,  by  the  single  fact  of  pos- 
sessiony  and  without  the  consent  of  the  owner,  should  withhold 
his  property  and  conyert  it  to  his  own  use;  and  that  she  ought 
to  condemn  him  who  called  to  fulfil  his  engagement  of  a  date 
more  or  less  ancient,  refuses  to  perform  it,  and  yet  presents  no 
GTidence  of  its  discharge.  Can  one  set  up  prescription  and  not 
appear  in  the  first  instance  a  robber,  and  in  the  other  a  faithless 
debtor,  who  enriches  himself  at  the  loss  of  his  creditor?  Not- 
withstanding, of  all  the  institutions  of  municipal  law,  prescrip- 
tion is  the  most  necessary  to  social  order.  And  fax  from  regard- 
ing it  as  a  rock  on  which  justice  may  be  shipwrecked,  it  is 
necessary  to  unite  with  philosophers  and  lawyers  to  maintain  it 
mm  a  neceesaxy  safeguard  of  the  rights  of  properly/' 

It  was  argued  that  the  decision  in  Boee  t.  Daniel  was  made  by 
a  majority  of  the  whole  bench.  There  were,  indeed,  four  judges 
to  two,  the  bench  then  consisting  of  six,  yet  the  change  of  a 
single  Tote  would  have  altered  the  decision,  and  there  are 
wanting  scTeral  of  those  circumstances  which  give  authority  to 
decisions.  There  were  scTcral  other  points  in  the  cause;  the 
ease  is  not  yet  decided;  many  of  the  most  learned  of  the  pro- 
fession, and  a  highly  respectable  minority  of  the  bench,  were 
entirely  dissatisfied  with  the  decision.  ^Diere  are  not  reasons 
why  it  should  not  be  highly  respected,  but  why  it  should  not  be 
deemed  to  settle  the  law  without  further  consideration,  espec- 
ially if  it  go  to  prostrate  what,  I  think,  I  haye  made  manifest, 
has  long  been  the  settled  law,  under  which  the  profession  haa, 
practiced,  in  which  courts  haye  acquiesced,  and  estates  haye 
been  settled  and  secured.  Surely  it  is  not  supposed  that  a  de- 
eision  of  the  constitutional  court  may  not  be  examined  ?  No 
research  is  necessaiy  to  furnish  examples  of  the  reconsideration 
of  opinions  quite  as  solemn  as  that  of  BoBe  y.  Daniel,  OorbeU  y . 
PoebtiiM,  1  T.  B.  5,  was  reconsidered  and  reyersedin  Marshall  t.* 
Button,  8  Id.  646;  WeUan  y.  Shelly,  1  Id.  296,  was  reconsidered 
and  reyersed  in  Jordaine  y.  LaMroohe,  7  Id.  697.  Oourdine  y. 
Theus,  in  our  own  courts,  was  reconsidered  and  •reyersed  in 
Beidyf.  Eifert. 

It  is  unnecessary  to  multiply  examples.  It  would  be  alarming 
indeed  were  it  otherwise.  The  settled  law  of  ages  might  be  set 
aside  by  an  incautious  decision.  It  may  be  said  the  law  will 
not  be  settled  by  this  decision.  I  do  not  desire  it.  The  point 
will  be  open  for  further  consideration,  with  all  the  lights  which 
these  examinations  may  throw  upon  it.    If  Row  y.  Daniel  wa» 
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fioneetly  deoidad  there  oaa  be  no  doubt  it  will  be  conflnned. 
If  not,  it  will  be  greatly  important  to  the  prof  eflsion  and  the 
country  that  it  Bhonld  be  reversed;  and  it  will  be  fortunate  that 
it  has  thus  early  been  reconsidered.  I  agree  that  every  dedsion 
of  this  court  should  be  held  in  great  rererenoe,  and  ought  to  be 
disturbed  but  for  very  weighty  reasons.  Such,  I  think,  did  eodst 
in  this  case.  I  am  clearly  and  decidedly  of  opinion  that  the 
statute,  having  begun  to  run  against  the  plaintiiEai'  ancestor, 
under  whom  they  claim,  was  not  stopped  by  the  sabaequeiit 
disability  of  their  infancy. 

The  other  question,  which  ought  to  have  been  the  first  id 
order,  viz:  Whether,  after  a  title  under  the  statute  of  limita- 
tions has  Tested  in  one,  it  may  be  used  to  defeat  the  plaintifls* 
title,  though  the  defendant  does  not  claim  under  the  person  in 
whom  a  title  was  vested  under  the  statute  f  was  decided  in  the 
case  of  Mawyck  v.  Buri^  in  this  court,  and  I  think  correctly.  A 
title  under  the  statute,  in  a  third  person,  which  would  bar  the 
plaintiffs,  if  such  third  person  were  the  defendant,  will  daCsat 
recovery  against  any  other  person. 

NoTT  and  Johhsoh,  JJ.,  concurred. 

OoLoooK,  delivered  a  dissenting  opinion. 


Hawkins  v.  ELitton. 

[1  VOB  a  lfM)QBD»  SIS.] 

8BPA1UTB  Aoxnura  iob  Jonrr  Trsbpasb.— fiepants  aeiioas  msy  be 
teined  agslnst  Joiiit  twspiwari,  and  a  leoovaiy  sgyasl  coe  will  not 
pgQCWwdingi  agunit  tha  othera;  bat  if  a  jndgmant  aguosS  cae  be 
fled,  tha  oonrt  will  diiaot  aatJafaetJco  to  ba  eatsfad  aa  to  all  the 
npon  paymont  of  ooata. 

AonoH  for  damages  for  a  trespass  committed  by  the  wife  at 
defendant  Hatton.  The  defendants  pleaded  that  the  plaintiff 
had  recovered  damages  for  the  same  trespass  against  one  Man- 
ning. The  plaintiff  demurred  to  the  plea  on  the  grounds,  firsts 
that  a  recovery  against  one  of  several  joint  trespassers  is  no  bar 
to  an  action  against  another;  second,  that  the  plea  should  have 
alleged  satisfaction  as  well  as  reoovery;  third,  that  several  ac- 
tions may  be  maintained  against  joint  trespassers,  and  that  upon 
a  recovery  against  one  the  court  will  not  stey  proceedinga 
against  the  others  except  upon  payment  of  costo.  The  oomt 
having  given  judgment  for  the  defendanto  on  the  demurrer,  the 
plaintiff  moved  to  reverse  the  same,  and  for  leave  to  execute  a 
writ  of  inquiry,  fSr  the  reasons  set  forth  as  causes  of  demorxer. 
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Oren^uiWf  for  the  motion. 
(yNeal,  cofUra. 

Bj  Oonrty  Jomnoir,  J.  It  will  not  be  qaestioned  tliat  a 
plaintiff  may  bring  joint  or  sereral  actions  of  trespass  against 
joint  trespassers;  and  if  they  are  all  joined  in  the  same  action, 
they  may  sever  in  their  defense;  and  if  they  do,  that  the  jury 
may  find  damages  as  to  each  defendant.  Upon  the  first  view 
of  this  case,  I  was  disposed  to  think  upon  the  same  principle 
that  when  seyeral  actions  were  brought,  the  jniy  might,  and 
probably  would,  assess  damages  according  to  the  part  that  each 
defendant  took  in  the  trespass,  and  that  a  recovery  against  one 
could  in  no  event  be  a  bar  to  an  action  against  another  for  the 
same  trespass,  but  might  be  given  in  evidence,  in  mitigation  of 
damages;  so  that,  in  effect,  the  plaintiff  could  have  but  one  • 
satisfaction  for  the  injuiy.  But  the  very  able  opinion  of  Chief 
Justice  Kent,  delivered  as  the  opinion  of  the  court  in  the  case 
of  LwingsUm  t.  Bishop,  1  Johns.  290  [3  Am.  Dec.  880],  and  the 
respect  due  to  the  undivided  opinion  of  my  brethren,  have  in- 
duced me  to  doubt  the  correctness  of  the  conclusion. 

It  is  unreasonable  that  a  party  should  have  more  than  one 
satisfaction  for  the  same  injury;  and  although  there  may  be 
several  wrong-doers,  and  the  party  injured  may  maintain  actions 
against  them  severally,  yet  each  is  liable  for  the  whole  entire 
damages  sustained,  and  the  law  abhorring  a  multiplicity  of 
actions,  will  presume  that  the  jury  in  any  one  of  the  actions 
would  give  him  damages  to  the  extent  of  his  injury,  and  forbids 
that  he  should  prosecute  a  further  remedy,  after  tiiere  has  been 
a  satisfaction.  But  until  there  is  a  satisfaction  of  the  dam- 
ages assessed,  a  recovery  could  not  operate  as  a  bar  to  an 
action  against  another  of  the  joint  trespassers,  because  it  is 
possible  from  the  insolvency  of  the  first  defendant,  and  various 
other  causes,  the  plaintiff  might  never  be  able  to  obtain  his  re- 
dress. It  was,  therefore,  clearly  incumbent  on  the  defendant 
to  have  averred  a  satisfaction  in  his  plea  of  former  recovery. 

The  true  rule  I  take  to  be  this:  If  there  has  been  a  recovery 
against  one  of  the  several  joint  trespassers,  the  plaintiff  may 
proceed  against  the  others  until  there  is  a  satisfaction  of  the 
damages  recovered  against  some  one  of  the  defendants;  and  if 
he  elect,  as  he  may,  to  proceed  to  the  satisfaction  of  any  one  of 
the  judgments,  the  court  will,  on  the  payment  of  costs  in  the 
other  cases  order  satisfaction  to  be  entered  on  all  the  judgments; 
and  if  the  satisfaction  is  made  pending  any  of  the  actions,  the 
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court  willy  on  the  payment  of  costs,  stay  further  proceedings  ia 
them.  It  follows,  ther^ore,  that  the  dedaion  of  the  eircoii 
court  must  be  reversed;  but  that  under  the  dronmstanoeB  of 
ihe  case,  the  defendant  may  hare  leave  to  amend  his  pl4 

CkiLOOGK,  NoTT  and  Ghbvbs,  JJ.,  concurred. 

Oaxtt,  J.,  dissented* 


ElD   V.  MiTOHSLL. 

[1  Hon  a  MMoBDb  aM.] 

basouLABirr  Cubed  bt  Vbbdiot.— Where  an  infnt  sum  by  gosidin,  tte 
deolaitttioii  shonld  state  that  the  guardian  was  admitted  by  the  eowt; 
bat  a  defect  in  that  partioiilar  ia  onzed  by  verdict. 

Yauoe,  How  DnaEKDnED  ut  Tbovxb.— In  an  aotion  of  trover  the  plaintiff 
ii  entitled  to  reoover  the  highest  valne  of  the  property  np  to  the  time  of 
the  verdict. 

FkAimuLBHT  CoNVXTANOB  GooD  AS  TO  Wbom.— A  deed  fraodnlwit  aa  to 
creditors  may  be  good  between  the  partiee,  and  the  grantor  ia  tfasnfay 
eetopped  from  denying  his  grantee's  right  to  convey  to  another;  nor  can 
snoh  ri£^t  be  questioned  by  any  one  not  a  creditor. 

AoQUZBBOXBOB  IN  Salb— EsTorrBL.— If  the  repnted  owner  of  ptopstty  stands 
by  and  oonsenta  to  a  sale  of  it  by  another,  the  porchaser  has  a  —****»— ^ 
rjj^t  to  maintain  trover  for  it,  withont  ahowiag  how  hia  vendor  moqpand 
title. 

SoBSBQUBBT  Ibdbbxedbbbs  ov  Vbhbob.— A  deed  otherwise  valid  is  not  rsn> 
dered  void  by  the  vendor^s  becoming  indebted  aftorward%  vnloas  made 
with  a  view  to  snch  indebtedness. 

FoSBBBSioN  Bbxaibbd  BT  Vbzibob.— The  fact  that  a  vendor  oonv^ya  away  aft 
his  property,  and  remaina  in  possession,  thoo^  a  ba4gs  of  fesnd,  is  ao4 
coodasiTe  proof  of  it;  and  where  the  conveyance  is  made  by  a  fathsr  to 
his  minoreon,  of  whom  he  is  guardian,  his  retaining  pcsssssion 
sistent  with  the  deed. 

SuBSBQUBBT  Gbbdxtob  OB  PDBOBASBB  wxxB  KoncnL— A  cQBVByanoe 

be  impeached  as  frandnlent  by  a  sabseqnent  creditor  or  pnrdiaaar  who 
has  notice  of  itat  the  time  of  giving  the  credit  or  making  the  pnirjissn 

AonoB  of  trover  for  a  certain  negro.  The  plaintiiF,  Andrew 
Eid,  suing  by  his  guardian,  claimed  under  a  deed  of  gift  from 
William  Eid,  hia  brother.  The  defendant  claimed  under  a 
purchase  made  hy  her  deceased  husband  at  a  sheriff's  sale,  al 
which  the  said  negro  was  sold  as  the  property  of  James  Kid, 
the  father  of  the  plaintiff,  under  an  execution  issued  upon 
a  judgment  obtained  by  one  Adicks.  At  the  trial  it  appeared 
that  the  deed  to  the  plaintiff  was  drawn  up  by  Adicks,  andexe* 
cuted  in  the  presence,  and  with  the  consent  of  James  Kid;  that 
there  was  no  design  to  defraud  the  creditors  of  James  Slid,  bat 
that  a  calculation  was  made  as  to  his  debts,  and  provision  made 
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for  them,  with  the  exoeption  of  a  certain  debt  alleged  to  be  due 
to  one  Oaptain  John  Kid;  that  the  debt  to  Adicks  upon  which 
execution  was  iasued,  was  contracted  after  the  deed  was  made; 
«nd  that  MitoheU,  the  husband  of  the  defendant,  was  informed 
of  the  deed  at  the  time  of  his  purchase.  There  was  also  evi- 
dence tending  to  show  that  th^  negro  in  question  was  formerly 
owned  by  James  Kid,  and  that  some  years  before  the  deed  to 
the  plaintiff,  James  Kid  had»  by  a  bill  of  sale  or  deed  of  gif  t, 
oonveyed  said  negro  to  William  Eid;  that  James  Kid  had  stated 
that  tiiis  conveyance  was  made  to  prevent  a  sacrifice  of  his  prop* 
orty  by  his  creditors;  that  Captain  John  Eid  was  informed  of 
this  conveyance  when  the  debt  due  him  from  James  Eid  was 
oontracted. 

It  further  appeared  that  after  the  deed  of  gift  the  n^gro  re- 
mained in  the  possession  of  the  father  of  the  plaintiff,  who  was 
also  his  guardian;  that  the  deed  from  William  Eid  conveyed 
all  of  James  Eid's  property,  and  that  James  Eid  was  insolvent; 
that  the  value  of  the  said  negro  at  the  time  of  the  sale  to  de^ 
iendant's  husband  was  about  five  hundred  dollars,  but  at  the 
time  of  the  trial  was  about  nine  hundred  dollars.  The  jury 
found  a  verdict  for  the  plaintiff,  assessing  the  value  of  the 
negro  at  nine  hundred  dollars,  and  allowing  a  certain  sum  for 
his  services.  The  defendant  moved  in  arrest  .of  judgment,  be- 
•cause  the  declaration  did  not  state  that  the  guardian  was  ap- 
pointed by  the  court,  and  for  a  new  trial:  1.  Because  the  jury 
assessed  the  value  at  the  time  of  the  trial,  and  not  at  the  time 
of  conversion;  2.  Because  the  deed  from  James  Eid  was  Toid, 
having  been  made  to  defraud  creditors;  8.  Because  the  judge 
misdirected  the  juzy ,  in  stating  that  the  deed  from  William  Eid 
to  the  plaintiff  passed  the  property  from  James  Eid  to  the 
plaintiff,  without  any  express  consent  from  James  Eid,  and  was 
good  against  future  creditors;  4.  Because  the  deed  from  Wil- 
liam conv0yed  all  the  property  of  James  Eid,  and  James  still 
continued  in  possession;  6.  Because  James  Eid  was  indebted 
to  John  Eid  at  the  time  of  the  deed  to  the  plaintiff,  and  there- 
fore the  deed  was  void,  the  debt  still  existing,  and  James  Eid 
was  insolvent;  6.  Because  the  judge  misdirected  the  jury  in 
stating  that  no  one  could  take  advantage  of  the  deed,  but  one 
who  was  a  creditor  at  the  time;  7.  Because  the  judge  misdi- 
rected the  juiy  in  stating  that  the  defendant's  husband  being  a 
bonaflde  purchaser,  in  case  of  a  recovery  against  her,  she  could 
recover  against  the  sheriff;  8.  Because  the  jury  allowed  an  ex« 
eeesive  sum  for  the  services  of  the  negro. 
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Ounning,  for  the  motion. 
Clendenin^  contra. 

By  Oourt,  Nott,  J.  It  ought  to  have  appearad  on  tlie  faoe 
of  the  dedaration,  that  the  goardian  -was  admitted  hj  the  comt; 
but  then  the  exception  should  hare  been  taken  at  an  earlier 
stage  of  the  proceedings.  By  pleading  to  the  action,  the  de- 
fendant admitted  the  phuntiff  properly  in  court;  and  the  irreg* 
uhirity  was  certainly  cured  by  the  Tcrdict,  and  therefore  is  not 
a  good  ground  in  anest  of  judgment.  That  motion  must  be 
denied. 

The  grounds  on  which  the  motion  for  a  new  trial  is  founded 
aie  nimierouSy  and  in  the  order  in  which  they  are  stated  in  the 
brief 9  do  not  admit  of  a  very  methodical  view  of  the  subject. 

1.  Trover  is  an  action  sounding  in  damages;  and  the  plaintiff 
is  entitled  to  a  full  indemnity  for  the  injury  sustained,  by  reason 
of  the  wrongful  conversion  of  his  properly  by  the  defendant. 
A  person  ought  not  to  derive  any  benefit  from  his  own  wrong- 
ful act;  and  where  either  party  is  to  be  injured  by  the  casual 
rise  or  fall  of  property,  it  ought  to  be  he  who  is  in  the  wrong. 
The  jury  had  a  right,  therefore,  to  give  the  highest  value  up  to 
the  time  of  the  verdict. 

2.  There  was  no  proof  that  the  deed  from  James  Kid  to  An- 
drew £id,  was  made  with  a  view  to  defraud  creditors.  On  the 
contrary,  there  was  a  calculation  then  made  of  the  amount  of 
his  debts,  and  provision  made  for  the  payment  of  them  before 
the  deed  was  executed. 

8.  Whether  William  Kid  had  a  right  to  convey  away  prop- 
erty confessedly  belonging  to  James  Kid,  is  a  question  which 
need  not  be  determined;  for  it  was  abundantly  proved  thai 
James  Eid  had  previously  conveyed  to  William,  and  by  means 
of  that  conveyance,  he  acquired  his  right  to  transmit  it  to  the 
other.    Whether  the  deed  to  William  Eid  was  fraudulent  or 
not,  is  not  material,  so  far  as  regards  this  question;  for  a  deed 
fraudulent  against  creditors  may  be  good  between  the  parties; 
and  James  Eid  having  conveyed  to  William  Eid,  was  estopped 
by  his  own  deed  to  deny  his  right  to  convey  to  Andrew;  and 
much  less  can  a  third  person,  not  being  a  creditor  take  advan- 
tage of  it.    It  is  true  that  the  deed  from  James  Eid  to  William 
Eid  was  not  produced,  and  if  the  defendant's  counsel  had  not 
gone  into  the  examination,  perhaps  it  is  doubtful  whether  it 
could  have  been  proved;  but  after  its  existence  and  contents 
were  sufficiently  proved  by  defendant's  counsel,  plaintiif 
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entitled  to  the  benefit  of  it.  It  was  not  brought  oat  bj  the 
Toluntary  and  nDSoIicited  dedaxation  of  the  iriinesSy  but  by  a 
long,  minute,  and  critical  examination,  for  the  parpoee  of  show- 
ing the  fraud.  But  admitting  that  no  such  deed  had  been 
shown  to  have  existed,  the  defendant  oould  not  have  taken  ad- 
vantage of  it.  If  William  Kid  sold  or  gave  the  property  in  the 
presence  of,  and  with  the  acquiescence  and  approbation  of 
James  Eid.  If  James  then  admitted,  and  now  admits,  that 
William  had  such  right,  it  is  sufficient  to  entitle  the  plaintiff  to 
recover,  without  showing  how  he  acquired  that  right.  And  if 
the  deed  was  good  at  the  time  of  its  execution,  the  circumstance 
of  his  having  contracted  debts  afterwards  could  not  make  it 
void,  unless  it  was  conveyed  away  with  that  view,  of  which  there 
was  no  proof. 

4.  A  deed  is  not  necessarily  fraudulent  because  it  contains 
all  the  property  that  a  man  possesses.  That  circumstance 
would  be  considered  a  badge  of  fraud,  when  it  went  to  defeat 
the  just  rights  of  others.  But  a  parent  may  give  all  las'  prop- 
erty to  his  children,  and  throw  himself  on  their  liberality  for 
support,  if  he  chooses  to  do  so.  Neither  is  a  deed  fraudulent 
merely  because  the  vendor  continues  in  possession;  it  is  only 
against  creditors,  and  subsequent  purchasers  without  notice, 
that  it  is  deemed  so.  A  vendee  may  allow  that  indulgence  to 
a  vendor,  where  no  third  interest  is  involved,  without  weakening 
his  own  claim.  But  in  this  case  the  vendee  was  in  possession. 
He  was  a  minor,  and  under  the  guardianship  of  his  father;  the 
possession  vras  therefore  consistent  with  the  nature  of  the  in- 
strument. 

6.  If  Oaptain  John  Eid,  to  whom  it  is  said  James  Kid  was 
indebted  at  the  time  he  made  his  deed,  were  now  contending 
for  the  property,  the  question  whether  his  claim  should  not  be 
preferred  would  arise.  But  it  is  not  the  case  of  Captain  John 
Eid  that  we  are  now  trying.  And  admitting  the  deed  to  be 
fraudulent  and  void  as  to  him,  it  would  give  no  right  to  a  third 
person,  having  no  interest  in  the  transaction,  to  seize  upon  the 
property  and  hold  it  against  the  vendee. 

6.  The  ground  on  which  a  voluntary  oonveyanoe  is  held  void 
Against  creditors  is,  that  he  who  has  trusted  another  on  the 
faith  and  credit  of  the  visible  property  which  he  had  in  posses- 
sion, shall  not  be  defeated  of  his  debt  by  a  transfer  without 
consideration;  and  the  same  principle  applies  in  the  case  of 
subsequent  creditors  and  purchasers  without  notice,  where  the 
vendor  continues  in  possession.    But  neither  the  present  de- 

AK.nBO.Vai..  IX— 45 
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fendant,  nor  those  under  whom  ehe  chums^  comee  within  either 
of  those  olasses.  Adioks  did  not  trust  James  Kid  on  the  credit 
of  this  property,  beoanse  he  drew  the  deed  by  which  it  was 
transferred,  and  was  a  witness  to  it;  indeed,  there  is  reason  to 
believe  that  the  suspicion  of  his  intention  to  take  advantage  <.f 
the  weakness  of  this  unfortunate  man,  and  filch  all  his  property 
from  him,  was  too  well  founded.  Mitchell,  the  purehaaer, 
bought  with  his  eyes  open.  The  plaintiff  made  known  to  him 
the  nature  of  his  claim,  and  exhibited  to  him  the  deed  before 
the  sale.  The  sheriff  was  so  well  satisfied  of  the  justice  of  the 
claim  that  he  would  not  sell  until  he  was  indemnified*  The 
purchaser,  therefore,  bought  at  his  own  risk,  and  can  have  no 
claim  upon  the  plaintiff.  And  the  defendant  cannot  be  in  a 
better  situation  than  the  person  under  whom  she  claims.  That 
was  the  view  which  the  presiding  judge  took  of  the  case  on  the 
trial,  and  instructed  the  jury  to  that  effect. 

7.  Whether  the  defendant  had  any  recourse  in  case  of  a 
recovery  against  her,  was  an  unimportant  question  on  the  triaL 
If  the  plaintiff  had  a  right  to  the  property,  he  was  entitled  to  a 
verdict,  whether  the  defendant  could  recover  over  or  not.  The 
observations  of  the  presiding  judge,  oa  that  point,  were  not  in- 
tended as  instructions  to  the  jury,  on  a  point  material  to  the  issue, 
but  only  intended  as  an  answer  to  the  arguments  of  the  counsel, 
urging  the  hardship  of  the  case  on  the  part  of  the  defendant; 
and,  therefore,  whether  correct  or  not,  can  funush  no  ground 
for  a  new  trial.  It  was  stated  to  the  jury  that  the  defendant 
was  not  probably  without  redresa  That  could  not  be  stated 
with  certainty,  because  it  did  not  appear  how  she  derived  her 
title.  If  she  held  as  purchaser  under  the  representatives  of 
her  husband,  she  would  probably  have  recourse  to  them.  If 
she  was  the  representative  of  her  husband,  she  had  recourse  to 
the  sheriff,  unless  he  had  precluded  himself  liy  his  own  act,  in 
which  case  the  loss  justly  fell  on  his  estate,  but  not  on  tiie 
defendant. 

Indeed,  all  the  grounds  on  which  the  defendant  relies  for  a 
new  trial,  are  founded  on  mistaken  principles.  It  is  assomed* 
as  a  fact  established,  that  the  deed  was  fraudulent,  as  to  credi- 
tors, from  whence  it  is  concluded  that  it  was  void  as  to  every 
one  else.  But  the  fact  was  not  proved;  and  if  it  had  been,  the 
conclusion  would  not  have  followed.  A  deed  is  not  void 
merely  because  it  goes  to  defeat  the  rights  of  ersditora.  It 
is  only  voidable  at  the  instance  of  a  creditor.  A  third  person 
cannot  take  advantage  of  it  where  it  is  in  other  rCBpecla 
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good.  The  Tondee  still  holds  it,  sabjeot  only  to  the  pfcior 
dftims  of  creditoxB. 

8.  With  regaid  to  the  amount  of  damages  allowed  for  the 
aemces  of  the  negro,  the  jaxj  were  very  competent  judges,  and 
it  does  not  appear  to  the  ooort,  that  flie  Terdiot  is  in  that  re- 
spect too  high. 

A  new  tiial  most,  theref ore,  be  refused. 

ChnyxSy  Oahtt  and  Jobhsoh,  JJ.»  concurred. 


MaYBANT   V.  RiCHABDSON. 

n  Hoss  a  M60iai>,  8AT.J 

WcBDS  Imfohho  Mshtaxi  Wbakvbu.— To  My  of  a  caadicbite  lor  nnngriM 

that  hia  mind  waa  weak,  and  narar  ooold  ba  dapendad  npon,  ia  nob  a^ 

tionablajMrae. 
WoBDS  CAUBDroSraaiALDAiCAoa.— -Wharawoidaaiainnooantorjiistifialil^ 

thay  will  not  anpport  an  aotian»  althongh  th^  may  havaoooanonad  Mina 

apaoial  damage. 

Slabdeb  for  maliciouBly  and  falsely  saying  of  the  plaintiff,  a 
candidate  for  congress,  in  conversation  with  diTcrs  electors  of 
the  district:  **  He  (meaning  the  plaintiff)  is  impaired  in  his  nn- 
derstanding,  his  mind  is  impaired,  his  mind  is  injured  by  dis- 
ease; that  Dr.  Irvine  told  him  so;  that  Dr.  Irvine  said  his 
mind  was  impaired,  weakened,  and  could  never  be  depended 
on;"  and  that  by  reason  of  speaking  these  words  plaintiff  lost  his 
election,  and  particularly  the  votes  of  several  individuals  men- 
tioned. The  second  count  stated  that  the  defendant  wrote  to  a 
certain  person  named,  or  cause  to  be  written,  the  following 
letter.  **  At  the  pressing  solicitations  of  a  great  nuwy  friends, 
my  brother  Charles  Bichardson,  has  consented,  if  elected,  to 
represent  their  congressional  district.  I  do  assure  you  he  con- 
aents  to  this  reluctantly.  But  people  not  only  of  this,  but  of 
the  neighboring  districts,  declare  total  unwillingness  to  elect 
either  of  the  other  candidates.  One  of  them  (meaning  John 
Kershaw)  they  say,  held  a  commission  under  Adams;  that  he 
will  be  supported  by  all  the  federalists.  The  other  (meaning 
the  said  '^t^lliam  Mayrant)  they  believe  to  be  a  true  republican, 
but  from  his  frequently  affected  mind,  they  cannot  support  him 
for  so  important  a  situation." 

There  were  other  counts  containing  in  substance  the  same 
charges.  A  general  demurrer  to  this  declaration  was  sustained; 
and  a  motion  to  reverse  that  decision  was  made  on  the  follow* 
tng  grounds:   1.  That  those  words  spoken  of  a  candidate. 
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were  in  themselves  actionable;  2.  If  not,  they  are  so  by  resaoD 
of  the  special  damage  alleged  to  have  been  sustained  by  the 

MiUer  and  Bichardson,  aUomey'-general,  for  the  motion. 
Spann,  contra. 

By  Court,  Nott,  J.  Notwithstanding  the  frequent  oocnrrence 
of  actions  of  slander  in  our  courts,  it  does  not  appear  to  be 
well  settled  what  words  of  themselves,  in  legal  contemplation 
constitute  slander.  If  spoken  of  a  private  person,  holding  no 
office  nor  engaged  in  any  profession,  or  trade,  they  must  be 
such  at  least,  if  true,  as  would  subject  him  to  legal  punishment, 
if  spoken  of  any  other  person,  they  must  be  calculated  to  injure 
him  in  his  office,  profession,  or  trade.  The  words  in  this  case 
do  not  come  within  either  of  those  rules.  They  do  not  impute 
any  specific  crime  or  misdemeanor.  It  is  not  alleged  that  the 
plaintiff  held  any  office,  or  that  the  words  had  any  relation  to 
his  profession  or  trade.  It  has  been  held  that  words  written 
and  published  are  actionable,  which  if  spoken  would  furnish  no 
ground  of  action:  ViUiera  v.  MonaHey^  2  Wils.  408.  But  then 
they  must  be  such  as,  in  the  common  estimation  of  mankind, 
are  calculated  to  reflect  shame  or  disgrace  upon  the  person  they 
are  spoken  of,  or  hold  bim  up  as  an  object  of  hatred,  ridicule 
or  contempt.  There  is  nothing  of  that  sort  contained  in  these 
publications.  They  barely  express  an  opinion  that  the  plaintiff's 
mind  had  been  impaired  by  disease.  That  was  a  misfortune 
and  not  a  fault.  It  might  have  been  calculated  to  excite  com- 
passion, but  not  hatred,  ridicule,  or  contempt. 

The  only  authority,  produced  in  support  of  the  actionability 
of  such  words,  is  a  mere  dictum  from  How  t.  Prmn,  2  Salk«  695, 
where  it  is  said,  ''in  offices  of  profit  words  that  impute  either 
defect  of  understanding  of  ability  or  integrity  are  actionable.'* 
But  that  opinion  does  not  appear  to  be  supported  by  any  other 
respectable  authority,  and  is  contradicted  by  the  case  in  which 
it  is  reported,  for  it  goes  on  to  state  that  "  in  those  of  credit, 
words  that  state  only  want  of  ability  are  not  actionable;"  as  to 
say  of  a  justice  of  the  peace,  ''  he  is  an  ass,  and  a  beetle-headed 
justice;''  because  a  man  cannot  help  his  want  of  ability,  as  he 
may  his  want  of  honesty.  Now  let  it  be  asked,  does  not  the 
reason  apply  as  well  to  one  case  as  to  the  other?  Can  a  man 
holding  an  office  of  profit,  help  his  want  of  ability,  any  more 
than  he  who  holds  an  office  of  credit  only  f  But  it  has  already 
been  observed,  that  the  plaintiff  held  no  office.  And  if  he  had 
actually  been  in  the  place  to  which  he  was  aspiring,  he  would 
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hftTe  been  more  forioiiate  than  most  of  those  who  have  gone 
before  him,  if  he  had  found  it  a  profitable  one. 

It  is  not  pretended  that  those  words  spoken  of  a  private  indi- 
Tidual  would  have  been  actionable.  And  I  am  not  aware  of  anj 
principle  of  law  or  constitution  by  which  a  person,  by  proclaiming 
himself  a  candidate  for  congress  becomes  so  far  elevated  above 
the  common  level  of  mankind  as  to  entitle  him  to  any  exclusive 
privileges.  On  the  contrary,  when  one  becomes  a  candidate  for 
public  honors  he  makes  prof ert  of  himself  for  public  investiga- 
tion. All  his  pretensions  become  proper  subjects  of  inquiry  and 
discussion.  He  makes  himself  a  species  of  public  property, 
into  the  qualities  of  which  every  one  has  a  right  to  inquire, 
and  of  the  fitness  of  which  every  one  has  the  right  to  judge  and 
give  his  opinions.  The  ordeal  of  public  scrutiny  is  many  times 
a  disagreeable  and  painful  operation.  But  it  is  the  result  of 
that  freedom  of  speech  which  is  the  necessary  attribute  of  eveiy 
free  government,  and  is  expressly  guaranteed  to  the  people  of 
this  countiy  by  the  constitution.  The  same  may  be  said  of  the 
freedom  of  speech  as  of  the  press :  '*  That  among  those  principles 
deemed  sacred  in  America;  among  those  sacred  rights  consid- 
ered as  forming  the  bulwark  of  their  liberty,  which  the  govern- 
ment  contemplates  with  awful  reverence,  and  would  approach 
vrith  the  most  cautious  droumspection,  there  is  no  one  of  which 
the  importance  is  more  deeply  impressed  on  the  public  mind. 
Thai  this  liberty  is  often  carried  to  excess,  that  it  sometimes 
degenerates  into  licentiousness,  is  seen  and  lamented,  but  the 
remedy  has  not  yet  been  discovered.  Perhaps  it  is  an  evil  in-* 
separable  from  Uie  good  with  which  it  is  allied;  perhaps  it  is  a 
shoot  which  cannot  be  stripped  from  the  stalk  without  wound- 
ing vitally  the  plant  from  which  it  is  torn." 

But  notwithstanding  the  vile  purpose  to  which  this  valuable 
privilege  is  prostituted,  it  is  the  only  conceivable  method  by 
which  the  characters  of  public  men  can  be  developed  and  their 
qualifications  for  office  made  known.  I  conclude,  therefore, 
that  the  words  in  this  declaration  are  not  of  themselves  action- 
able. And  if  they  are  not  actionable,  falsehood  and  malice  can- 
not make  them  so.  No  words  are  actionable  unless  they  are 
false  and  malicious;  but  words  may  be  both  false  and  maxicious 
and  not  actionable.  Thus,  to  say  of  a  young  lady  that  she  is 
not  handsome  might  be  both  false  and  malicious,  but  it  would 
not  be  actionable.  The  defendant  might  not  have  been  able 
to  prove  that  the  plaintiff's  mind  had  been  impaired  by  dis- 
ease, or  that  he  was  not  qualified  to  fill  the  important  station 
for  which  he  offered  his  services,  yet  it  might  have  been  his 
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opinion.  He  might  hare  been  actuated  by  the  utmost  malice, 
but  it  may  have  been  his  opinion  still.  It  is  a  question  not  sns- 
ceptible  of  proof.  The  constitution  has  fixed  no  grade  of  mind 
which  is  necessary  to  qualify  a  person  for  a  seat  in  congress; 
neither  have  we  any  intellectual  scale  by  which  to  measure  the 
understanding.  It  is  a  question  on  which  a  man  may  differ  in 
opinion  from  all  the  rest  of  the  world,  on  which  he  has  a  right 
to  differ  from  them  all,  and  to  express  his  opinion. 

But  let  us  suppose  that  to  charge  a  man  in  office,  or  aspiring 
to  an  office,  either  of  profit  or  honor,  with  want  of  ability,  is 
actionable.  Is  not  this  case  within  one  of  the  very  exceptions 
which  the  counsel  on  the  part  of  the  plaintiffs  has  producedt 
On  this  subject  I  shall  not  attempt  to  follow  the  learned  advo- 
cate through  all  the  metaphysical  distinctions  and  subtleties 
which  he  has  labored  to  establish  in  discussing  the  absinu^ 
rules  and  principles  of  actionable  words.  It  is  not  contended, 
on  the  part  of  the  defendant,  that  the  constitutional  privilege 
of  the  freedom  of  speech  is  a  Telemonian  shield,  from  under 
which  every  person,  in  case  of  election,  may  hurl  his  javelins  of 
ialae  and  malicious  slander,  secure  from  the  animadversions  of 
the  law.  No  such  exemption  is  claimed  by  the  defendant,  nor 
would  it  be  allowed  by  the  court  There  are  but  a  favored  few 
over  whose  shoulders  the  ''  overbearing  policy  of  the  law*'  casts 
such  an  impenetrable  csgis. 

But  it  is  established  by  the  cases  relied  on  liy  the  plaintiff 
himself,  that  where  words,  otherwise  actionable,  are  spoken  in 
the  course  of  a  regular  proceeding  before  a  tribunal  having 
jurisdiction  of  the  matter,  no  action  will  lie.  In  the  ease  of 
Brooks  V.  Montague,  Cro.  Jac.  90,  where  an  action  was  brought 
against  a  counselor  for  charging  the  plaintiff  with  having  been 
arraigned  and  convicted  of  felony,  and  he  pleaded  in  justifica- 
tion that  he  spoke  the  words  in  the  course  of  his  professional 
business,  the  court  held  that  it  was  a  good  plea.  **  For  (they 
said)  a  counselor  at  law  retained  has  a  privilege  to  enforce 
anything  which  is  informed  him  by  his  client,  and  to  gire  it  in 
evidence,  it  being  pertinent  to  the  matter  in  issue,  whether  it 
be  true  or  false."  In  the  case  of  Astby  v.  Toung,  which  was  an 
action  for  a  libel  charging  the  plaintiff  vrith  perjury,  the  whole 
court  held  that  an  action  would  not  lie,  although  the  matter 
chaiged  might  be  false  and  scandalous,  because  it  was  before  a 
court  of  justice  having  power  to  determine  whether  it  was  true 
or  false:  Bacon,  tit.  Slander,  s;  2  Burr.  807.  The  same  doo- 
trine  is  laid  down  in  Lake  v.  Sbig,  1  Saund.  181,  and  sevesal 
wier 
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I  think,  in  piindpley  the  case  under  consideration  is  not  dis- 
tingoishable  from  these.  The  letters  in  which  the  supposed 
libelous  matter  was  contained,  were  addressed  to  the  electors 
of  the  district  in  which  the  plaintiff  offered  himself  as  a  candi- 
date, and  by  one  haying  a  common  interest  with  them;  they 
were  the  proper  and  legitimate  tribunal  to  try  the  question. 
The  chazge  related  altogether  to  the  plaintiff's  qualifications  for 
the  place  for  which  he  was  offering,  and  respecting  which  it  was 
in  the  power  of  CTexy  one  to  be  informed.  No  person  has  a 
tight,  in  such  a  case,  to  impute  to  one  infamous  crimes  or  mis- 
demeanors. But  talents  and  qualifications  for  office  are  mere 
matters  of  opinion,  of  which  the  electors  are  the  only  compe- 
tent judges. 

But,  lastly,  it  is  said,  the  words  are  actionable,  in  conse- 
quence of  the  special  damage  which  the  plaintiff  has  sustained. 
I  have  already  occupied  so  much  of  the  time  of  the  court  that 
I  will  not  dwell  upon  this  part  of  the  case.  I  will  not  stop  to 
inquire,  whether  the  damage  said  to  be  sustained  was  such  as 
to  furnish  the  foundation  of  an  action;  for  where,  when  special 
damage  is  the  foundation  of  the  action,  the  words  must  be  of 
an  opprobrious  nature,  and  such  as  are  calculated  to  lessen  the 
person  of  whom  they  are  spoken  in  the  opinion  of  the  commun- 
ity. But  where  they  are  perfectly  justifiable  or  innocent  no 
action  will  lie,  although  some  injuxy  may  have  resulted  from 
them.  As  to  say  of  a  lawyer,  that  he  was  not  witty,  by  which 
he  lost  a  fee;  of  a  clergyman  that  he  was  not  eloquent,  by 
which  he  failed  to  get  a  place;  or  of  a  woman  that  she  was  not 
handsome,  by  which  she  lost  her  marriage;  all  these  are  mere 
matters  of  opinion  which  furnish  no  standard  by  which  the 
truth  can  be  determined,  and  of  which  eveiy  person  has  a 
right  to  judge  for  himself;  and  such  I  have  shown  the  words 
in  the  principal  case  to  be.  The  private  character  has  not  been 
attacked,  the  moral  conduct  impeached,  nor  the  sanctuaxy  of 
domestic  tranquillify  violated.  There  has  been  no  imputation 
calculated  to  render  the  plaintiff  an  object  of  contempt  or  rid- 
icule, or  to  lessen  him  in  the  estimation  of  his  fellow-dtuBens. 

The  demurrer,  therefore,  was  properly  sustained,  and  this 
motion  must  be 


CoLOOCK,  Ghbvbs  and  Jomisov,  JJ.,  concurred. 

Oastt,  J.,  having  been  of  the  counsel,  gave  no  opinion. 

Am  to  privileged  critioiaiii  npon  man  in  offiaial  lif %  sm  ConmomwrnUk  % 
Vtap,  3  Am.  Dec  212. 
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MoGowsN  V.  Stark. 

[1  Hon  4(  MMSOD*  »r J 

BimnDiT  DoxAiH.— In  the  ezerciae  of  the  gig^t  of  eminent  domain,  and  mm 
incident  of  aovereigntyy  the  itate  hM  power  to  enthoriae  the  eetehlwih- 
ment  of  f  errieB,  end  no  indiTidnal  oan  estaUiah  one  without  pemuanoa 
from  the  go^enunent. 

QfBAST ov Fbbbt  Frakghisi. — ^No  set  foim  of  worda im neoeanij  to  makea 
grant  of  a  ferry  franohiM^  but  any  worda  aie  aoffioient  which  deuly 
manifest  the  intention  of  the  legialatnre. 

&IOHTS  ov  OwnxR  OF  FxRBT. — ^The  owner  of  a  ferry  estaUiahed  by  law  hMa 
ri£^t  to  proteetion,  and  therefore  may  maintain  an  action  for  a  nniwnwi 
against  one  who  sett  up  a  rival  ferry,  to  his  injury,  without  puUio  aa- 
thority,  and  there  is  no  difference,  in  this  respect^  between  ancispt  ieniss 
and  those  established  by  express  grant. 

IteKT  AS  NuiSAiraB— Damagxs.— In  an  action  by  an  owner  of  a  ferry  estab- 
lished by  law  against  one  who  hM  set  up  a  ferry  in  opposition  to  hiai 
without  authority,  and  hM  used  unwanantable  meana  to  divert  cnstem 
from  the  plaintiffs  ferry,  the  dear  gtins  of  the  defendant  may  be  mads 
the  meaaure  of  damages. 

Action  on  the  oase  for  a  nuisance  by  McGh>wen,  the  plaintiC 
claiming  to  own  a  feny  established  by  law,  against  the  defend- 
ant for  setting  up  an  opposition  ferry,  to  his  injury  and  without 
authoriiy.  The  plaintiff  produced  the  act  of  1799,  Testing  the 
ferry,  now  owned  by  him,  in  the  heirs  of  one  Oompty,  for  four- 
teen years,  and  also  an  act  passed  in  1811 »  re-establishing 
<<Oompty's  feny,''  ''  in  the  name  of  Heniy  McGowen,  his  heirs 
and  assigns  for  the  term  of  fourteen  years^"  and  allowing  "  the 
same  rates  of  ferriage  that  hare  been  heretofore  received  at  sail 
feny/'  He  also  proved  that  the  road  to  his  feny  was  hud  out 
by  him  under  an  act  passed  in  1791^  and  had  ever  since  been  a 
public  road;  that  his  feny  landings  were  the  same  as  those  used 
in  1791;  that  the  defendant  had  established  his  feny  about 
three  hundred  yards  above  that  of  the  plaintiff,  and  had  ob- 
structed the  road  to  the  plaintiff's  feny  and  the  landing-place 
by  cutting  down  trees,  and  by  building  a  fence,  etc.,  and  had 
posted  up  notices  warning  the  public  that  the  road  was  impaaa- 
able;  that  the  plaintiff's  earnings  since  the  establishment  of  the 
defendant's  feny  had  not  been  enough  to  pay  the  fenyman, 
while  the  defendant's  gains  had  averaged  from  eighteen  to 
twenty  dollars  per  week.  On  the  part  of  the  defendant  it  was 
proved  that  he  purchased  the  land  oontiguous  to  the  plaintiffs 
ferry,  on  the  west  side  of  the  river,  in  1808,  and  that  on  the 
east  side  in  1816,  but  it  appeared  that  in  the  latter  case  thera 
was  an  express  reservation  of  the  landing-place  in  the  wananty 
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given  to  the  defendant.  The  defendant  also  proved  that  the 
grant  of  1811  was  obtained  for  the  plaintiff  hj  Colonel  Ohop- 
pell  upon  the  request  of  plaintiff,  and  upon  his  representation 
that  the  former  grant  to  Comply's  heirs  had  nearly  expired,  but 
that  he  said  nothing  as  to  the  title  to  the  land  contiguous  to  the 
ferry.  It  appeared  however,  that  Colonel  Choppell  knew  of  the 
dainis  to  the  land.  No  notice  was  given  to  the  road  oonunis- 
sioners  of  the  application  for  this  grant. 

The  jury  found  a  verdict  for  the  plaintiff  for  four  thousand 
dollars,  and  the  defendant  thereupon  moved  for  a  new  trial. 
The  questions  arising  upon  the  motion  sufficiently  appear  from 
the  opinion. 

W.  F.  Desaussure  and  Oregg,  for  the  motion. 

Blanding  and  NoU  A  IScCcrd,  contra. 

By  Court,  Coloook,  J.  In  determining  this  case  I  shall  not 
pursue  the  order  either  of  plaintiff's  or  defendant's  counsel, 
but  consider:  1.  Whether  the  legislature  of  our  state  can  con- 
stitutionally deprive  an  individual  of  his  property  for  great 
national  purposes  f  If  so,  2.  Have  the  legislature,  by  the  act 
of  1811,  vested  thi^  feny  in  the  plaintiff?  If  so,  8.  Does  the 
common  law  protect  the  plaintiff  in  the  use  of  this  right  so 
granted?  If  so,  4.  What  ought  to  be  the  measure  of  damages? 

Upon  the  first  question  little  need  be  said,  as  it  has  been 
aolemly  decided  in  the  case  of  the  CommimonerB  v.  WWien, 
that  the  legislature  have  the  power  of  laying  oat  a  public  road 
through  the  land  of  any  individual.  But  a  reference  to  the 
fundamental  principles  of  government  is  almost  indispensably 
necessazy  in  the  case,  as  they  are  the  basis  in  on  which  the 
common  law  doctrine,  by  which  it  is  to  be  decided,  is  estab- 
lished. **  It  is  evident  from  the  veiy  act  of  civil  or  political 
association,  that  each  citizen  subjects  himself  to  the  authority 
of  the  entire  body,  in  everything  that  relates  to  the  common 
welfare.  The  authority  of  all  over  each  member,  therefore, 
essentially  belongs  to  the  body  politic,  or  to  the  states;"  but 
the  exercise  of  that  authority  constitutes  the  different  forms  of 
government,  and  is  indispensable  to  all.  If  the  body  of  the 
nation  keeps  in  its  own  hands  the  empire,  or  the  right  of  com- 
mand, it  is  a  popular  government:"  Yattel,  1,  2.  Such  is  ours. 
"Eveiy  thing  in  the  political  society  ought  to  turn  to  the  good  of 
the  communily;  and  if  ever  the  citizen's  person  is  subject  to 
this  rule,  then  fortunes  cannot  be  excepted.  The  state  cannot 
subsist,  or  constantly  administer  puUio  affairs  in  the  most  ad« 
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Tantageous  manner,  if  it  has  not  the  power  of  diflpodng»  on 
occasion 9  of  all  kinds  of  goods  subject  to  its  authoiiiy."  And 
this  is  called  the  **  eminent  domain:"  Yatte!,  108. 

It  is  the  duty  then  of  the  sovereign  authority  to  adminiater 
in  all  public  aflGurs;  and  the  establishment  of  roads,  bridges, 
and  ferries,  has  ever  been  considered  as  a  public  aSair.  It  ia 
that  in  which  the  whole  community  is  interested.  *'  One  of  the 
principal  things  that  ought  to  employ  the  attention  of  a  goy- 
emment,  with  respect  to  the  welfare  of  the  public  in  general, 
and  of  trade  in  particular,  relates  to  highways,  canals,  etc., 
in  which  nothing  ought  to  be  neglected  to  render  them 
safe  and  commodious.  The  construction  and  preservation  of 
all  these  works  being  attended  with  great  expense,  the  nation 
may  veiy  justly  oblige  all  those  to  contribute  to  them  who 
receive  advantage  from  their  use.  This  is  the  lawful  source  of 
the*  right  of  toll:**  Yattel,  40.  These  fundamental  principlea 
are  recognized  by  all  the  writers  on  the  laws  of  nations:  Pnffen- 
dorf^  64,  c.  7;  Domat  Pub.  Law,  book  1,  tit.  8,  sec  1. 

I  shall  consider  the  second  question:  1.  In  relation  to  th» 
words  of  the  clause;  2.  In  reference  to  other  acts;  and  8.  Aa 
to  the  alleged  fraud  in  obtaining  the  grant. 

1.  As  to  the  words  used  in  the  clause  granting  the  feny  to 
the  plaintiff.  No  set  form  of  words  is  necessary  in  sach  a  giant; 
any  which  show  clearly  and  explicitly  the  intention  of  the  legis- 
lature are  sufficient.  Some  of  the  usual  words  are  omitted; 
but  the  feny  is  re-established  in  the  name  of  the  plaintiff,  his 
heirs  and  assigns.  The  legislature  certainly  meant  something, 
and  could  have  meant  nothing  else  than  to  give  the  ferry  to  tha 
plaintiff  for  the  term  of  fourteen  years.  Where  then  is  tha 
doubt  as  to  the  meaning  of  the  legislaturef  The  rule  ia,  thai 
such  a  construction  shall  be  given  ui  re8  magis  valetU  qiumk 
pereai. 

2.  It  was  contended,  however,  that  the  feny  was  eataUiahed 
with  reference  to  the  act  of  1791,  which  required  certain  oondi- 
tions  precedent  to  be  performed  by  Mr.  Comply,  to  whom  it 
was  then  granted;  but  this  has  no  foundation  in  fact^  for  there 
is  no  reference  in  the  clause  to  any  other  act,  nor  can  any  be 
implied.  In  order  to  designate  the  ferry  intended  to  be  granted, 
it  says,  **  the  ferry  formerly  called  Compiy's."  But  is  it  neces- 
saiy  to  refer  to  the  acts  to  show  what  feny  this  ¥ra8f  Is  it  not 
a  fact  which  must  be  proved  independent  of  any  act  f  Bat  if  it 
were  possible  to  conceive  that  any  such  reference  was  intended, 
it  is  said  the  condition  imposed  on  Oompty  waa  a  eonditioa 
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precedent;  it  would  then  be  presomed  that  he  had  complied 
irith  it,  as  it  was  clear  that  he  had  both  boilt  a  bridge  at  the 
spot  and  afterwards  run  a  boat. 

8.  As  to  the  third  point,  that  the  grant  was  defective  on  the 
ground  of  fraud,  it  is  equally  without  foundation  in  fact;  for 
Colonel  Ohappell  proved  that  no  more  was  said  to  him»  when 
he  made  the  application  for  this  grant  hj  the  plaintiff,  than  thai 
the  term  for  which  the  former  grant  had  been  made  had  nearly 
expired,  which  was  strictly  true. 

Upon  the  third,  and  as  it  is  conceived,  the  important  ques- 
tion, it  has  been  shown  that  upon  those  general  principles 
which  apply  to  all  governments,  the  right  to  establish  ferries  ia 
an  incident  of  sovereignty;  it  follows,  then,  that  no  individual 
has  a  right  to  establish  a  ferry  without  the  permission  of  the 
government.  When  a  ferry  is  established  by  the  government, 
certain  duties  are  imposed  on  the  person  to  whom  the  grant  is 
made.  He  is  obliged  to  make  a  sufficient  boat;  to  employ  a 
white  man;  to  keep  up  the  banks  of  the  river;  to  transport  cit- 
izens at  all  times  of  the  day  and  night.  He  is  subjected  to  fines 
for  the  neglect  of  duty;  and  is  answerable  in  damages  for  any 
injury  or  loss  which  results  from  his  negligence;  all  of  which  is 
necessary  for  the  public  convenience;  and  as  a  remuneration 
for  his  services  and  these  liabilities,  he  is  allowed  a  fixed  rate  of 
ferriage.  But  of  what  avail  would  these  regulations  be,  if  there 
was  no  law  to  enforce  themf  Is  it  not  obvious  that  if  an  indi- 
vidual were  permitted  to  erect  a  feny,  and  draw  off  the  profits 
of  one  established  by  law,  that  these  regulations  of  the  govern* 
ment  would  be  rendered  useless,  or  worse  than  useless?  The 
certainty  and  safety  of  transportation  would  be  destroyed,  for 
the  individual  might  at  pleasure  stop  his  ferry. 

But  the  common  law,  which  necessarily  grows  out  of  this 
state  of  things,  will  be  found  clear  and  explicit.  Before,  how- 
ever, I  state  what  that  law  is,  it  will  be  necessary  to  remark 
that  the  distinction  which  was  attempted  to  be  made  between 
ancient  femes  and  those  by  express  grant,  is  without  founda- 
tion; for  when  a  ferry  is  prescribed  for,  it  is  upon  the  ground 
that  there  was  originally  a  grant,  which  is  presumed  to  have 
been  made  after  a  continued  use  of  many  years:  Fhil.  Ev.  119. 
«<  Whensoever  the  law  giyeth  any  right,''  says  Coke,  ''  it  also 
£^iveth  a  remedy;  and  whenever  a  person  has  suffered  an  injuiy 
not  common  to  all  others,  he  shall  have  an  action:"  Oo.  Lit. 
56.  The  grant  of  a  thing  shall  include  evezything  necessary  to 
its  enjoyment:  Pow.  on  Oont.  256.     ''  If  a  feny,"  says  Black- 
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stonOy  8  Oom.  219^  **  is  erected  on  a  riTer,  bo  near  an  ancieiit 
ferry  as  to  draw  away  its  custom,  it  is  a  nuisance  to  the  owner 
of  the  old  one.  For  where  there  is  a  ferry  by  prescription,  the 
owner  is  bound  to  keep  it  always  in  repair  and  readiness  for  the 
ease  of  all  the  king's  subjects;  otherwise  he  may  be  grieToasly 
amerced;  it  would  be,  therefore,  extremely  hard  if  a  new  feny 
were  suffered  to  share  his  profits,  which  does  not  also  share 
his  burden." 

This  doctrine  is  also  clearly  stated  liy  Chief  Justice  Willesin 
his  reports:  *'  A  ferzy  is  pubUci  juris.  It  is  a  franchise  that  no 
one  can  erect  without  a  license  from  the  crown;  and  where  one 
is  erected,  another  cannot  be  erected  without  an  ad  quod 
damnum.  If  a  second  is  erected  without  a  license,  the  erowa 
has  a  remedy  by  a  quo  warranto,  and  the  former  grantee  has  a 
remedy  by  action:''  BUneU  t.  Bart^  Willes,  612,  note.  And  the 
same  doctrine  is  to  be  found  in  2  Boll.  Afar.  140;  8  Jacob's  Law 
Dictionazy,  40;  Tripp  t.  Frank,  4  T.  B.  666;  1  Hayw.  (N.  C.) 
467;  Bull.  N.  P.  76;  2  Esp.  Dig.  642,  Gould's  ed.;  1  Com.  Dig. 
804,  Action  upon  the  case  for  a  nuisance.  A.;  1  Chit.  PI.  143; 
and  lastly,  in  a  case  which  was  most  ably  argued,  Uimngdon  t. 
Van  Ingen,  9  Johns.  607;  from  all  which  it  is  manifest  that  the 
common  law  does  protect  the  plaintiff  in  the  right  granted  to 
him  by  the  legislature,  and  that  his  action  is  weU  supported; 
and  further,  that  the  defendant  had  no  right  to  estaMish  a 
ferty  without  public  authority. 

But  if  the  public  authority  to  lay  out  roads  over  the  lands  of 
individuals  should  be  questioned,  the  plaintiff's  right  is  aiq>- 
ported  on  another  ground  still  stronger.  The  land  on  the  west 
side  of  the  river  was  purchased  by  defendant,  as  it  was  admit- 
ted, about  the  year  1808;  and  on  the  east  side  in  the  year  1816. 
The  road  was  laid  out  in  1791,  at  a  time  when  he  had  no  daim 
to  it;  and  from  1791  to  1811  is  twenty  years,  during  which  time 
the  public  has  been  in  the  quiet  enjoyment  of  the  road,  from 
which  a  grant  or  surrender  of  the  right  may  be  presumed:  PhiL 
Ev.  119.  Again,  say  that  in  the  year  1791,  the  banks  of  the 
river  were  private  property;  from  1791  to  1796,  Compty  and  his 
heirs  were  in  the  peaceable  possession  of  them,  which  gives  a 
title  by  the  statute  of  limitations. 

I  come  now  to  consider  the  last  question  as  to  damages.  It 
is  said  tlie  court  erred  in  stating  to  the  jury  that  the  clear  gains 
of  the  defendant  was  the  proper  measure  of  damages.  If  it 
had  appeared  that  the  custom  had  been  drawn  off  from  the 
plaintiff's  ferry  by  a  fair  competition  on  the  part  of  the  defend* 
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ant,  it  might  haye  been  incorrect  to  make  bis  clear  gains  the 
measure  of  damages.  But  wben  it  is  recollected  tbat  be  resorted 
to  otber  means  to  diyert  the  custom  from  plaintiff's  ferry;  tbat 
he  obstructed  the  landing-place  by  throwing  in  trees;  ttiat  be 
stopped  the  road  by  a  fence;  that  be  put  up  a  public  notice 
warning  the  citizens  that  they  would  find  difficulties  in  the  way 
to  the  plaintiff's  ferry,  it  is  conceiyed  that  it  was  fair  to  malce 
bis  dear  gains  the  measure  of  damages. 

It  was  contended  that  the  damages  should  haye  been  regu- 
lated by  the  gains  of  the  plaintiff  before  the  defendant's  ferry 
was  erected.  But  the  proof  on  this  subject  related  to  the  years 
1812, 1813,  and  1814,  when  the  country  was  at  war,  all  trade 
and  business  at  a  stand,  and  consequently  but  little  intercourse 
between  the  town  and  country.  This  surely,  then,  would  not 
haye  been  fair.  The  defendant's  f eny  went  into  operation  soon 
after  peace  was  restored.  Commerce  reyived,  and  the  inter- 
course between  the  town  and  country  was  greater  than  it  had 
eyer  been;  from  which  latter  cause,  it  is  fair  to  presume,  pro- 
ceeded the  greater  gains  of  the  defendant  But  it  is  difficult  to 
comprehend  the  meaning  of  that  part  of  the  last  ground  which 
says  that  the  rule  laid  down  by  the  court  induced  the  jury  to 
giye  excessiye  damages.  For  had  the  rule  laid  down  by  the 
court  been  pursued  by  the  jury,  the  damages  would  haye  been 
less.  Upon  the  whole,  the  court  cannot  consider  the  damages 
snob  as  to  warrant  any  interposition  in  behalf  of  the  de« 
f endant. 

Let  the  motion  be  dismissed. 

Hon*  and  JomreoH,  JJ.,  concurred. 

OHByss,  J.  I  neither  concur  with,  nor  dissent  from,  my 
brother  Colcock,  on  the  first  ground  of  his  opinion,  as  appli* 
cable  to  this  case.  It  is  not  necessaxy  I  should  giye  an  opinion 
on  the  point.  I  concur  in  the  result  of  the  opinion  on  the 
other  grounds. 

Gabtt,  J.  I  dissent  on  all  the  grounds  taken  to  support  the 
action  of  the  plaintiff.  There  is  no  infringement  of  any  right 
granted.  The  application  of  common  law  principles,  in  rela- 
tion to  prescription,  to  a  case  of  express  grant,  is  inadmissible; 
and  I  think  the  damages  giyen  excessiye,  and  unwarrantaUe 
from  the  facts  giyen  in  eyidence. 

See  Nevpbmrgh  Tim^i4b$  JHoad  r.  MiUer,  amU,  274. 
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Dratton  v.  Wslls« 

TamMiVT  OH  VomaE  Tbial.— FuoleTidaDoa  oC  what  a 
on  a  f omMr  trial  botwaen  tba  aama  partial  upon  tha 
admiaiiUa  only  whare  tha  witaaaa  ia  daad,  intaiia^  beyond  aaaa^  or  bas 
baen  kapi  away  by  tha  oontrivaooa  oC  tfaa  oppoatta  party.  Haaoa^  il 
cannot  ba  admittad  whare  tha  witnaaa  ia  preaant»  bat  baa  foigoilan  tiH 
£aoU  to  which  ha  formarly  taatifiad. 

Juxwx'b  STAxaKBHT  AB  BviDnroi.— Oa  a  aaoood  trjal»  a  itafamaut  oC  fMli 
containad  in  tha  opinion  oC  tha  courts  aatting  aaida  tha  vafdiot  in  ^ 
fixat  trialt  ia  not  admiMibla  in  avidanoa. 

AwmmwiT  on  a  verbal  agreement  between  the  plaintiff,  WeDi, 
and  the  defendant.  At  a  former  trial  of  this  action,  one  Bnlh 
was  a  witness  for  the  defendant,  and  testified  to  cerftain  faets. 
At  the  second  trial,  he  was  again  called  as  a  witness,  bat  said, 
upon  examination,  that  he  had  dismissed  the  subject  from  his 
mind,  and  did  not  recollect  the  facts,  but  that  he  could  depend 
upon  his  recollection  at  the  first  trial,  and  that  whatever  be 
then  swore  was  certainly  true.  The  defendant  then  moved  for 
leave  to  prove  what  the  witness'  former  testimony  was,  by 
parol  evidence,  which  the  court  overruled.  He  then  moved  tat 
leave  to  read  the  opinion  and  statement  of  facts  by  the  court, 
in  setting  aside  the  former  verdict,  which  was  also  ovenuled. 
The  juiy  then  returned  a  verdict  for  the  plaintiff,  and  tba 
defendant  moved  for  a  new  trial,  on  the  ground  of  eoor  ia 
overruling  these  motions. 

King,  for  the  motion. 

HarUnf  contra. 

By  Court,  Obevss,  J.  The  books  enumerate  four  oases  ontj, 
in  which  the  testimony  of  a  witness  who  has  been  ^wr^mwi^  in 
a  former  trial  between  the  same  parties,  and  where  the  point  in 
issue  was  the  same,  may  be  given  in  evidence  on  a  second  trial 
from  the  mouths  of  other  witnesses  who  heard  him  give  evi- 
dence: 1.  Where  the  witness  was  dead;  S.  Where  he  waa  insane; 
8.  Where  he  was  beyond  seas;  and,  4.  Where  the  court  waa  est- 
isfied  that  the  witness  had  been  kept  awaj  bj  the  oontrivaaoe 
of  the  opposite  party. 

It  must  be  admitted  that  in  receiving  this  testimony  in  these 
cases  the  courts  have  gone  very  far.  I  think  quite  as  Isr  as 
they  ought  to  go.  But  in  all  of  them  the  ground  of  the  admit- 
sibility  of  the  testimony  was  the  absence  of  the  witness  from 
death  or  inability  to  be  present.    Now  the  analogy  between  tba 
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case  where  a  witness  is  absent  and  one  where  he  is  present,  does 
not  seem  to  be  yeiy  strong.  I  do  not  mean  to  evade  the  ingen- 
ious argument  of  Uie  counsel  for  the  motion^  that  the  witness  is 
mentally  absent  as  to  the  testimony,  or  that  there  is  some  anal* 
ogy  between  the  case  and  that  of  insanity,  bat  only  to  state 
that  the  general  foundation  of  the  rule  is  the  personal  absence 
of  the  witness,  and  that  the  present  motion  is  an  attempt,  by  a 
series  of  consecutive  analogies,  to  cany  the  rule  so  &r  as  to 
apply  it  to  a  state  of  facts  diametrically  contrary  to  that  on 
whidb  it  is  founded. 

It  is  said  that  this  testimony,  in  the  enumerated  cases,  is  ad- 
mitted ex  necesaUate,  and  that  in  the  present  case  this  reason 
applies  with  equal  strength.  But  either  the  reason  is,  in  my  opin- 
ion, very  indefinitely  expressed,  or  I  doubt  its  accuracy.  What 
is  the  necessity  ?  That  the  parfy  should  have  the  benefit  of  the 
testimony  ?  Now  this  necessity  would  equally  exist  in  cases 
where  witnesses  had  never  been  examined,  and  who  were  dead 
or  unavoidably  absent.  But  it  would  be  utterly  unsafe  to  re- 
ceive their  declarations  without  oath  and  without  cross-examin- 
ation. It  is  not  then,  neoessily,  but  expedien<7  which  is  the 
foundation  of  the  rule.  It  has  been  deemed  expedient  to  go  as 
far  as  the  cases  already  enumerated,  but  would  it  be  wise  to  go 
further?    I  think  not. 

In  the  first  pUice  the  cases  must  be  very  few  in  which  third 
persons  will  recollect  better  what  a  witness  said  than  he  will 
himself.  Such  cases  must  be  anomalies  for  which  it  will  not 
be  worth  providing.  It  will  be  of  little  advantage.  In  the  next 
place  it  may  be  very  dangerous.  In  the  last  view  of  it  there  is 
danger  that  yon  will  substitute  rash  confidence  for  prudent  hes- 
itation. That  which  was  spoken  with  the  impartiality  of  truth 
may  be  reported  with  the  heat  of  controversy.  The  ear  hears 
too  often  as  the  mind  thinks,  and  that  which  is  wished  appears 
to  be  said.  But  if  we  were  to  receive  this  testimony  because  the 
witness  says  he  has  forgotten  what  he  formerly  deposed,  could 
we  refuse  to  receive  testimony  where  he  denied  what  he  had 
aaid,  not  from  turpitude,  but  want  of  memory?  I  think  not. 
Then  in  all  cases  where  a  second  examination  was  had,  we 
might,  and  in  many  we  certainly  would,  have  supplementary 
testimony  of  this  kind.  It  is  known  better  to  the  profession 
than  any  other  men  how  frequently  the  words  and  declarations 
of  persons  speaking  plainly  and  without  equivocation  are  mis- 
conceived and  misunderstood;  and  they  can  easily  infer  from 
this  fact  the  consequences  of  the  species  of  testimony  which  we 
are  called  upon  to  admit. 
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The  Bocond  gzound  of  the  motion  is  equally  onteDAble,  at 
least  the  cases  relied  upon  in  sapport  of  the  motion^  are  cmm 
in  the  courts  of  admiraliy  and  pziae  courts,  and  estabBBh  no 
precedent  for  the  admission  of  the  testimony  here  offered,  h 
these  cases,  the  rule  goes  no  further  than  to  allow  their  recep- 
tion as  proof  of  the  concluding  fact  on  which  the  judgment  of 
the  court  is  pronounced.  But,  1.  Common  law  judgments  do 
not  disclose  a  knowledge  of  any  such  fact;  2.  It  is  not  a  like 
f act^  which  the  defendant  desires  to  introduce  in  this  case,  bat 
the  general  state  of  the  facts,  on  which  the  first  yezdiot  was  eei 
aside. 

Now  in  a  court  of  admiralty,  or  prize  court,  this  state  of  &eta 
is  not  receiyed  in  evidence.  In  the  admiralty  the  decree  is  en- 
denoe  of  the  condemnation  of  a  yessel  as  unseaworthy,  bat  noi 
of  the  state  of  the  facts  from  which  that  unseaworthiness  wae 
inferred.  And  in  a  prise  court  the  decree  is  eyidence  that  the 
property  condemned  was  enemies'  property,  but  not  of  the  faeli 
from  which  that  fact  was  deduced.  Besides,  in  these  cases,  tbe 
judgments  of  the  courts  are  receiyed  as  condusiye  eridenoe, 
admitting  of  no  denial,  and  as  final  judgments  of  the  courts. 
But  the  testimony  proposed  is  an  opinion  of  the  court,  not  giv* 
ing  a  final  judgment,  but  one  setting  the  case  at  large,  and 
opening  it  for  another  trial.  It  is  unnecessary  to  enlarge  upoa 
these  cases  to  show  their  want  of  analogy,  and  they  are  all  on 
which  this  ground  rests. 

I  am,  therefore,  of  opinion  the  motion  must  be  ref naed. 

OoLOOOK,  JomnoH,  and  BsoBABDeov,  JJ.,  oonourred. 


Babksdalx  V.  Brown. 

[1  Hon  k  MWoaDbnT.] 

UsAfli^  VAUDirr  of.— A  naage  to  bo  good  most  bo  reaaonibli^  and  no 
wHl  waira&t  a  faotor  in  departing  frooi  the  pooitifo  insfenuttooe  ef  liv 
principal.  Henoo,  where  a  feotor  being  metmoted  to  sell  lor  oash,  p» 
mite  a  pnrdhaeer  to  take  away  gooda  witfaoat  paying  lor  theniy  and  tl» 
pnrdhaeer  abaoonde,  tho  lector  ia  liaMo  and  cannot  defend  himself  on  tfct 
groond  of  a  neage  among  iMton  allowing  pnvehaaefa  a  week  to  make 
payment. 

Nsw  TuAXr— HrroiBSiiOAL  Qranov.— Where  the  Uw  haa  been  ootractty 
stated  to  tho  Jnzy,  more  apoonktiTO  opiniona  oC  tho  Jndga  by  wi^  of 
iUnetration,  though  emnoone,  are  not  groond  lor  a  now  triaL 

AoiioH  against  the  defendants  to  recover  the  proceeds  of  oe»> 
tain  rice  consigned  to  them  as  factors  for  sale.    It  appeared  at 
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the  trial  that  the  plaintiff's  instraotions  to  the  defendants  were 
to  seU  for  cash,  but  that  they  sold  and  delivered  the  rice  to  one 
Powers,  and  permitted  him  to  depart  without  paying  for  it;  that 
thongh  warned  by  one  Crawford  that  Powers'  credit  was  not 
good,  and  that  his  actions  indicated  that  he  meditated  a  fraud, 
the  defendants  took  no  steps  to  procure  payment,  and  that 
Powers  afterwards  absconded.  On  the  part  of  the  defendants 
it  was  proved  that  there  had  been  a  usage  among  factors  in 
Charleston  for  forty  years,  where  they  sold  for  cash,  to  give 
indulgence  of  a  week  or  fortnight,  before  calling  for  the  money. 
The  presiding  judge  stated  to  the  jury,  among  other  things,  that 
the  rice  having  been  delivered  to  Powers  could  not  have  been 
retaken  by  the  defendants,  without  subjecting  them  to  an  action, 
and  that  if  they  had  retaken  it  and  such  an  action  had  been 
brought,  the  jury  might  have  given  only  nominal  damages,  if 
they  had  believed  the  purchaser  insolvent,  and  that  he  intended 
a  fraud,  but  if  they  believed  otherwise  they  might  have  given 
▼eiy  heavy  damages. 

The  juxy  found  a  verdict  for  the  plaintiff,  on  the  ground 
of  a  want  of  due  diligence  by  the  defendants.  The  defend- 
ants moved  for  a  new  trial:  1.  Because  the  usage  above- 
mentioned  was  a  sufficient  justification  to  them;  S.  Because 
there  was  no  evidence  of  a  want  of  due  diligence;  8.  Because 
the  judge  erred  in  stating  the  law  to  the  jury. 

K.  L.  Simons,  for  the  motion. 

Hayne,  aUamey-general,  oonira. 

By  Court,  Nott,  J.  That  usage  does  in  many  instances  con- 
stitute the  law,  and  that  contracts  must  be  construed  with 
reference  to  the  usage  of  trade  or  business  to  which  they  relate, 
are  principles  too  weU  established  to  be  questioned  now.  Num« 
erous  examples  are  to  be  found  among  the  cases  arising  on 
policies  of  insurance;  and  perhaps  no  stronger  case  can  be 
found  than  that  of  three  days'  grace  allowed  in  cases  of  Ulls 
of  exchange.  But  to  entitle  a  usage  to  that  high  respect,  it 
most  be  a  reasonable  one.  It  must  be  for  the  benefit  of  trade 
generally,  and  not  for  the  convenience  and  benefit  of  a  particu* 
lar  class  of  individuals.  Ajid  I  can  conceive  of  no  usage 
that  will  authorize  a  departure  from  positive  instructions.  The 
^  instructions  of  a  principal  to  his  agent  make  the  law  by  which 
lie  is  to  be  governed.  And  to  authorize  him  to  depart  from 
them,  would  be  depriving  the  parties  of  the  privilege  of  making 
their  own  terms. 

Dao.  Vol.  DC-  46 
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I  oan  Bee  no  benefit  resulting  to  the  oommunitj  from  such 
usage.  It  is  calculated  rather  to  destroy  that  confidence  whidi 
is  necessary  for  the  encouzagement  of  trade.  No  planter  would 
dare  to  trust  his  property  in  the  hands  of  a  factor  upon  aneh 
terms.  That  such  courtesy  has  been  indulged  until  now,  and 
that  it  would  be  thought  uncivil  to  refuse  it,  I  have  no  doubt; 
and  I  have  as  little  doubt  that  any  factor  attempting  a  different 
method  of  doing  business  would  suffer  by  it.  But  let  it  once 
become  general,  and  no  inconvenience  would  result.  I«et  it  be 
understood  that  a  factor  is  to  give  indulgence  at  his  own  risk, 
and  that  he  is  not  to  sacrifice  the  interest  of  the  planter  to  the 
feelings  of  the  merchant,  and  the  evil  vnll  correct  itself.  I  do 
not  mean  to  say  that  no  confidence  is  to  be  placed  in  a  man  of 
good  credit,  or  that  property  may  not,  in  any  instance,  be  de- 
livered to  the  purchaser  until  money  is  paid.  On  the  contraiy, 
all  the  confidence  which  is  necessaiy  in  the  usual  course  of 
business,  I  think  ought  to  be  allowed.  I  should  have  thought, 
that  if  the  f  actora  had  received  a  check  on  a  bank  for  the  money 
when  they  delivered  the  rice,  that  they  would  haveaeted  within 
the  scope  of  their  authority,  even  though  it  had  been  dishon- 
ored. Such  conduct  in  a  purchaser  would  have  been  a  species 
of  swindling,  against  which  it  could  not  have  been  ezpeeted 
that  the  seller  would  have  been  guarded. 

The  whole  doctrine,  indeed,  may  be  expressed  in  a  few  wotds. 
If  a  factor  reposes  a  confidence  which  amounts  to  giving  credit 
to  a  purchaser,  when  he  has  been  directed  to  sell  for  cash,  he  does 
it  at  his  own  risk,  and  must  be  answerable  for  the  conseqnenoes. 
But  as  this  was  not  the  ground  on  which  the  juiy  bottomed 
their  verdict,  perhaps  it  is  not  an  important  point  in  the  oase. 
I  will,  therefore,  proceed  to  inquire  whether  the  defendants 
ought  to  have  been  made  liable  on  the  soore  of  negligence.  It 
must  be  admitted,  that  after  they  were  put  on  their  guard,  all 
possible  vigilance  ought  to  have  been  used.  Yet  we  do  not 
find  a  single  effort  made  on  their  part  to  recover  the  money. 
And  we  are  not  to  presume  anything  of  which  there  is  no  pzoot 
It  is  difficult,  perhaps,  to  point  out  what  would  have  been  the 
result  of  any  course  which  they  might  have  adopted.  Bui 
these  are  speculations  in  which  they  ought  not  to  have  indulged. 
They  ought  at  least  to  have  made  some  exertion,  and  n^gleet- 
ing  to  do  so,  amounted  to  a  tacit  acknowledgment  on  their  part, 
that  they  were  willingto  run  the  risk.  If  we  are  to  be  allowed 
to  indulge  in  conjecture,  I  have  no  doubt  but  that  in  the  then 
ntnation  of  the  purchaser,  any  effort  would  have  been  attended 
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with  BuooeBs.    I  am,  therefore^  satisfied  with  the  Teidiot  on  that 
ground. 

With  regard  to  the  exception  taken  to  the  opinion  of  the 
court,  it  is  sofficient  to  ohserve,  it  is  admitted,  that  the  law  was 
correctly  stated  to  the  jury;  and  the  mere  speculatiTe  opinion 
of  a  jadge  by  way  of  illastratiDg  any  position,  or  in  answer  to 
the  argoments  of  counsel,  can  never  be  a  good  ground  for  a  new 
trial.  The  whole  amount  of  the  opinion  was,  that  where  a  per- 
son, to  protect  himself  from  the  effects  of  a  fraud,  attempted  to 
be  practiced  upon  him,  does  an  act  legally  wrong,  yet  morally 
right,  and  where  the  other  party  had  sustained  no  real  injuiy,  a 
jury,  in  all  probability,  would  only  give  nominal  damages.  But 
it  was  distinctly  stated,  on  the  other  hand,  that  where  no  such 
excuse  could  be  set  up,  they  would  as  probably  give  damages 
proportional  to  the  injury  or  the  nature  of  the  trespass.  It  is 
not  presumed  that  there  was  anything  improper  in  those  obsez^ 
yations,  or  that  they  were  in  any  manner  calculated  to  mislead 
the  jury.    The  motion,  therefore,  must  be  refused. 

Bat,  Ooloook,  JomrooK,  and  QAirrr,  JJ.,  conouzxed. 

Ohbtes,  J.,  after  quoting  the  verdict  in  ^pmwimia  twrbis,  ob» 
served:  1.  That  as  it  was  expressly  grounded  upon  the  "una- 
nimous opinion  **  of  the  jury,  "  that  due  diligence  was  not  used 
by  the  defendants  to  recover  the  property  or  its  amount,"  the 
court  were  bound  by  its  terms,  and  could  not  conjecture  other 
grounds  for  it;  and,  2.  That  the  grounds  assigned  were  not 
en£Bcient  to  support  the  verdict,  because  the  defendants  were 
thereby  required,  either  to  have  retaken  the  property,  which' 
would  have  been  a  trespass,  or  to  have  instituted  a  suit  to  re- 
cover its  value,  and  to  have  held  the  purchaser  to  bail,  which 
the  facts  of  the  case  did  not  warrant.  He  then  proceeded  as 
follows:  If,  then,  the  grounds  stated  by  the  jury,  as  the 
foundation  of  their  verdict,  did  not  authorize  it,  we  have  to 
inquire:  8.  Whether  the  usage  as  proved  is  such  as  the  court 
ought  to  sustain.  This  is  an  important  question,  and  the  only 
one  on  which  I  desired  to  say  a  word  in  this  case.  It  involves 
not  only  the  case  before  us,  but  will  have  a  tendency  in  the  re- 
jection of  the  usage  to  unsettle  and  keep  in  agitation  those  tadt 
contracts  in  the  aflBEurs  of  trade,  which  are,  on  the  one  hand, 
the  result  of  a  species  of  necessity,  and  on  the  other,  the  greatest 
seouzity  of  the  ignorant  and  unwary;  for  it  vrill  be  found,  I 
have  no  doubt,  ultimately  that  the  protection  which  we  are 
about  to  extend,  will  be  a  burden,  which  those  on  whom  it  is 


724  BiHmPAT.K  V.  Bbown.  [B.  Oaxolinai 

oast  will  be  obliged  to  throw  off  by  Tolontaxy  contract.  It  will 
be  found  to  be  one  of  those  acts  of  too  much  regulation  which 
enlightened  policy  has  cast  off  both  in  politics  and  commezce. 
Let  the  parties  alone  to  manage  their  own  affain  in  their  own 
way. 

It  is  axgned  that  this  usage  is  unreasonable^  and  therefoie 
not  a  good  usage.  I  know  we  frequently  say  that  a  usage  to 
be  binding  must  be  reasonable.  But  I  very  much  doubt 
whether  this  is  not  a  mistaken  yiew  of  the  subject,  and  drawn 
from  a  supposed,  but  not  real,  analogy  between  commercial 
usages  and  common  law  customs.  I  doubt  whether  there  can 
be  a  commercial  usage  which  can  be  deemed  so  palpably  un- 
reasonable  as  not  to  be  binding.  ^  A  usage  so  unreasonable  can 
never  grow  up.  The  free  course  of  trade  will  not  permit  it;  as 
well  might  a  plant  yegetate  under  a  great  incumbent  weight 
That  it  is  a  usage  is  itself  a  proof  of  its  reasonableness,  so  irre- 
fragable that  no  abstract  reasoning  can  explain  it  away.  13ie 
real  inquiry  ought  to  be,  is  it  a  usage  ?  Has  it  been  sufficiently 
established?  To  establish  a  usage  it  ought  to  be  proved  to  be 
BO  general,  uniform,  and  frequent,  as  to  warrant  an  inference 
that  the  party  against  whom  the  benefit  of  it  is  claimed,  had  a 
knowledge  of  it,  and  contracted  with  reference  to  it. 

Such  was  the  proof  in  this  case.  Men  who  had  been  in  bnsi* 
ness  forty  years,  found  it  established  when  they  commenced. 
They  declare  it  to  be  beneficial,  not  to  themselves,  but  to  the 
planter;  that  it  is  necessary  to  the  management  of  the  sales  of 
the  agricultural  products  of  the  country.  But  it  may  be 
imagined  that  they  are  interested  witnesses.  How  is  the  fiaett 
They  are  factors.  The  property  put  into  their  hands  wiU  Bdl 
advantageously  without  a  resort  to  this  usage,  or  it  will  noU 
If  it  will,  their  trouble  is  diminished  and  their  gains  axe  equal. 
If  it  will  not,  it  is  hardly  necessary  to  say,  that  the  disadvan- 
tage will  be  more  felt  by  the  plants.  It  will  be  in  the  propor- 
tion of  two  and  a  half  per  cent.,  the  factor's  commission,  to 
nine  and  a  half,  the  net  proceeds  of  the  property.  Indeed 
this  numercial  proportion  does  not  state  the  case  strongly 
enough.  The  property  must  be  sold  and  the  factor  must  get 
his  commissions.  Embarrassments  in  business  may  jjitnintali 
his  reward  and  protract  the  receipt  of  it,  but  they  will  have  the 
same  effects  on  the  principal.  But  to  the  planter's  loss  is  to  be 
superadded  storage,  insurance,  or  equivalent  risk,  and  other 
peculiar  charges.  The  witnesses  who  proved  the  usage  were 
then,  at  least,  disinterested,  and  were  those  who  best  under* 
'"tood  it,  and  best  knew  its  value. 
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But  its  valae  does  not  xeet  merdy  on  the  opinion  of  witnesses. 
A  little  knowledge  of  the  dromnstanoes  of  the  ooantiy,  and  the 
course  of  commerce  will  point  out  its  origin  and  utility.  Our 
agriculture  furnishes  a  greater  surplus  than  any  known  to  the 
world,  compared  with  our  population.  It  is  fidl  thrown  into 
the  channels  of  commerce.  If  they  were  dosed,  it  would  have 
no  value;  without  them  we  should  be  poor,  indeed.  Every 
commercial  embarrassment  diminishes,  and  every  facility  in- 
creases the  value  of  our  products.  The  great  engine  of  their 
convertibiliiy  from  worthlessness  to  riches  is  capital.  But 
while  we  are  great  agricultural  producers,  we  have  very  little 
commercial  capital  domesticated;  it  comes  to  us  from  abroad. 
But  it  is  in  the  nature  of  commerdal  capital  not  to  be  conveyed 
in  the  shape  of  bags  of  money  from  one  country  to  another. 
This  is  the  dumsy  operation  of  primitive  times,  and  of  states 
doomed  not  to  be  commercial.  It  is  too  late  for  us  to  consider 
whether  we  ought  to  be  commercial  or  not.  We  are  irretrievably 
so,  I  think  happily  so. 

In  the  employment  of  commercial  capital,  credit  and  confi- 
dence are  essential.  Every  facility  increases  its  power.  It  is 
a  bad  employment  of  capital  to  keep  it  inactive  for  a  day,  and 
hence  even  a  day's  forbearance  forms  one  of  those  innumerable 
facilities,  smaU,  some  of  them,  in  themsdves,  but  in  the  mass 
important  and  necessary,  wl^oh  gives  to  capital  its  greatest 
power,  and  reduces  its  price  to  the  lowest  rate.  We  want  every 
facility  of  this  kind.  The  cotton  and  rice  of  a  single  crop,  which 
are  the  production  exdusively  of  the  southern  states,  where 
there  is  so  little  domesticated  capital,  amounts  to  little  less 
than  thirty  millions  of  dollars,  and  this  to  be  advantageoudy 
sold,  is  to  be  purchased  and  paid  for  prindpally  by  the  capitd 
of  other  states  and  countries  in  the  short  averaged  period  of 
six  months.  Instead  of  being  disposed  to  declare  on  the  ab- 
stract speculations  of  the  closet,  as  we  must  do,  the  usages, 
which  a£rect  this  great  operation  to  be  unreasonable  and  void, 
they  nose  in  my  mind  nothing  but  unmixed  admiration.  The 
particular  usage  under  consideration  has  subsisted  for  a  longer 
period  than  forty  years,  and  the  present  is  almost  the  only 
plaintiff  that  has  come  into  court.  Drive  the  parties  to  special 
contracts,  and  then  contests  will  be  innumerable. 

The  usage  appears  to  me  to  be  reasonable  and  beneficial,  in- 
dependent of  the  opinions  of  the  respectable  witnesses  who  have 
given  to  it  the  sanction  of  their  judgment  and  experience,  which, 
in  itself,  would  satisfy  my  mind  had  I  any  doubt  on  the  abstract 
condderation  of  it.    I  think  a  new  trial  ought  to  be  granted* 
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WmTK  V.  Union  Insurance  Co. 

[1  Nor  4  MoOoo,  666.] 

AmoHXSRT  BT  SuBTiviNO  Pabtnxb.— Upon  the  disMdittum  d  a  parteor- 
■hip^  by  tbe  death  of  One  of  the  partnen,  the  rarviviogpertDeroaaniike 
a  yalid  aongnment  of  the  parfcnenhip  effeota,  forthe  benefit  of  thaciedit- 
on  of  the  firm. 

PowxR  ov  Pabtneb  Avtsb  DrasoLunov.— After  the  diaMdntioii  of  a  peii- 
nexehip^  a  surviving  partner  oennot  make  any  contract  which  will  bind 
the  effects  of  the  firm  against  creditors,  or  those  entitled  to  a  share  of 
the  fonds.  Hence,  a  debtor  of  an  insolvent  firm  cannot,  in  an  aotiai 
against  him  by  the  assignee,  set  off  the  amonnt  of  a  protested  bill  of  ex- 
change, indorsed  for  accommodation  by  one  of  the  partners  in  the  firm 
name,  after  the  dissolnticm,  which  has  been  disooonted  l^the  dafcndaai. 

Assumpsit  by  the  plaintiff  aa  assignee  of  the  late  firm  of  John 
P.  White  &  Go.  9  to  recoTer  certain  dividends  due  the  firm  from 
the  Union  Insurance  Oompany,  in  which  the  defendants  under- 
took to  set  off  the  amount  of  a  bill  of  exchange  discounted  by 
them,  and  afterwards  protested,  which  had  been  indorsed  by 
John  P.  White  in  the  name  of  the  firm,  after  the  disaoiution. 
The  jury  found  a  special  yerdict,  the  substance  of  which  is 
stated  in  the  opinion.  The  plaintiff  moTed  for  judgment  on 
the  Tcrdict. 

King  and  HetUh,  for  the  motion. 

Drayton  and  PrioUau^  oofnJbra.    * 

By  Court,  Bat,  J.  This  special  verdict  appears  to  me  to 
bring  two  important  points  before  the  court:  1.  Whether  this 
assignment  by  the  surviving  copartner  was  valid  or  not;  and  if 
so,  2.  Whether  the  defendant  had  a  right  to  set-off  the  amount 
of  these  dividends  against  the  survivor,  upon  his  indorsement 
on  the  bill  of  exchange  returned  protested,  or  not? 

Under  the  first  head,  I  take  the  law  to  be  very  well  settled  at 
this  day  (as  was  properly  observed  by  the  plaintifPs  counsel  in 
the  argument),  that  the  copartnership  effects  ought  to  go  to 
the  payment  of  the  copartnership  debts,  in  the  first  place,  and 
if  there  be  a  surplus,  then  to  the  payment  of  the  private  debts 
of  each  copartner  afterwards,  in  proportion  to  his  share  in  the 
joint  funds.  And  the  principle  holds  equally  good  whether  the 
partnership  subsists,  or  is  dissolved  by  mutual  consent,  or  by 
the  death  of  one  of  the  copartners.  Hiey  are  all  bound  to  take 
care  and  see  that  the  copartnership  debts  are  first  paid  off  and 
disohaiged.  Another  well  established  principle  in  the  law  of 
partnership  is,  that  upon  the  death  of  one  of  the  copartners,  the 
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partnership  is  dissolved  (as  laid  down  in  Watson,  868),  and  the 
joint  effects  are  oast  npon  the  surriTor  afterwards,  for  the  pur- 
pose of  paying  off  the  joint  debts,  and  then  for  an  equitable  dis- 
tribution afterwards,  if  any  surplus  remain.  And  for  this 
purpose,  the  surrivor  has  a  right  to  seU  and  dispose  of  all  the 
remaining  stock  of  the  copartnership,  and  such  sale  is  unques- 
tionably good  and  valid  in  law. 

Let  us  now  test  the  circumstances  of  this  case  by  the  above 
principles  of  law,  in  order  to  see  whether  this  transfer  to  the 
plaintiff  was  a  legal  one  or  not.  It  is  stated  by  the  special  ver- 
dict, and  indeed  it  was  admitted,  that  on  the  twenty-fifth  of 
June,  1807,  the  copartnership  of  John  P.  White  &  Go.  held 
twenty  shares  in  the  Union  Insurance  Company,  and  that  after- 
wards, on  the  twenty-ninth  of  June,  1807,  Eli  Ives,  one  of  the 
copartners,  while  they  held  the  said  stock,  died ;  that  at  the  time  of 
this  dissolution  of  the  partnership,  the  firm  of  the  house  of  John 
P.  White  &  Co.  were  insolvent  and  behind-hand  to  the  amount 
of  about  two  thousand  five  hundred  dollars,  and  in  order  to  sat- 
isfy the  creditors  of  the  concern,  on  the  tenth  of  August,  1810, 
the  said  John  P.  White,  as  the  surviving  copartner,  assigned 
over  all  the  effects,  both  real  and  personal,  and  all  the  debts  due 
to  said  psrtnership,  to  the  plaintiff  in  this  action  towards  pay- 
ment and  satisfaction  of  the  creditors,  in  proportion  to  their 
demand.  In  the  meantime,  however,  between  the  death  of  the 
said  Eli  Ives  and  the  assignment  of  the  surviving  copartner  to 
the  plaintiff,  the  dividends  stated  in  the  special  verdict  became 
due,  to  the  amount  of  seven  hundred  and  forfy-four  dollars,  on 
the  shares  held  by  the  said  copartnership  in  the  said  insurance 
company. 

And  tiie  principal  question  under  this  first  head  is,  whether 
this  assignment  was  or  was  not  a  legal  transfer  of  those  divi- 
dends, so  as  to  authorize  the  plaintiff,  Joseph  Frederick  White, 
to  demand  and  have  of  the  insurance  company  the  amount  of 
them  or  not?  And  I  am  clearly  of  opinion  it  was  a  fair  and 
legal  transfer,  and  that  the  surviving  copartner  did  exactly  what 
the  law,  in  such  cases,  enjoined  upon  him  to  do,  to  provide  for 
the  payment  of  the  copartnership  debts,  in  the  first  place,  out  of 
the  copartnership  funds.  For  it  is  expressly  laid  down  in  the 
ease  of  Bdrriaon  v.  Sierry,  6  Cranch,  289,  that  an  assignment 
by  one  partner  in  the  name  of  the  copartnership  of  the  joint  ef- 
fects and  credits,  is  valid.  Now,  if  this  is  good  and  valid  by  one 
partner,  during  the  life-time  of  the  other,  it  is,  a  fortiori^  good 
and  valid  when  done  by  a  survivor,  and  more  particularly  in 
of  insolvency:  Watson  Part.  448. 
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Thi«  biinga  me  to  the  seoond  point  I  proposed  to  oonaider. 
Whether  the  insurance  company  had  a  right  to  set  off  these  divi- 
dends against  John  P.  White  upon  his  indorsement  of  a  bill  of 
exchange  ?  And  here  I  lay  it  down  as  settled  law,  that  after  the 
dissolution  of  a  copartnership  the  surriving  copartner  has  no 
right  to  enter  into  or  make  any  contract  which  shall  be  binding 
on  the  former  copartnership,  or  which  may  affect  the  funds  or 
effects  of  the  copartnership,  or  those  entitled  to  a  share  of  the 
funds  after  the  debts  are  paid.  The  cases  in  the  books  are 
clear  and  decided  on  this  point.  One  partner,  after  the  dissolu- 
tion of  a  partnership,  cannot  even  indorse  bills  or  notes  given 
before  to  the  firm,  though  he  is  authorized  to  settle  the  con- 
cerns of  the  firm:  4  Johns,  224.  If  one  partner,  after  the  dis- 
solution of  the  partnership,  issues  notes  in  the  name  of  the  co- 
partnership, the  other  partner  is  not  liable.  The  power  of  one 
partner  to  bind  the  partnership  ceases  with  it:  2  Johns.  300 
[Lansing  ▼.  Oaine^  8  Am.  Dec.  422].  If  one  partner,  who  is 
authorized  to  adjust  the  debts,  acknowledges  a  bill  due  from  the 
copartnership,  it  will  not  bind  his  copartner,  for  the  court  said 
it  was  dear,  that  after  dissolution,  the  power  of  one  partner  to 
bind  the  other  ceases,  and  there  is  no  reason  why  his  acknowl- 
edgement  should  bind  the  other  copartners,  any  more  than  giv- 
ing his  note  in  the  name  of  the  firm,  or  any  other  act:  8  Johns. 
638.  Oases  without  number  might  be  cited  to  prove  the  same 
point.  I  shall,  therefore,  content  myself  with  citing  one  more, 
and  that,  in  our  own  court;  the  case  of  Lanib  v.  SaUus,  argued  in 
January  term,  1809,  in  which  it  was  determined  that  eveiy  bill 
or  note  drawn  or  indorsed  by  a  copartner  after  the  dissolution 
of  the  copartnership  was  to  be  considered  as  the  private  debt  of 
the  individual  copartner  making  it,  and  by  no  means  the  debt 
of  the  company,  nor  were  any  of  the  partnership  funds  liaUe 
for  the  same. 

I  come  now  to  the  discount.  It  appears  that  the  discount 
offered  in  this  case  was  a  bill  of  exchange,  indorsed  by  John  P. 
White  after  the  dissolution  of  the  copartnership,  not  even  on 
account  of  the  concern,  but  for  the  accommodation  of  BaUey  & 
Waller,  no  way  connected  with  them,  but  strangers  to  the  firm 
of  J.  P.  White  &  Oo.,  after  the  death  of  lir.  Ives,  the  other 
copartner,  which  was  returned  in  March,  1818.  It  does  not 
appear  when  or  whether  J.  P.  White  ever  had  notice  of  this 
protest;  for  until  he  had  due  notice,  he  was  not  even  liable  on 
his  own  indorsement.  But  admitting  he  had  this  due  notice,  it 
oan  only  amount  to  his  own  private  indorsement  on  aooount  of 
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Bailey  &  Waller,  whioh  leaves  all  the  copartnership  funds  free 
and  nninonmbered  for  the  benefit  of  the  copartnership  cred- 
itors, agreeably  to  the  assignment  for  that  purpose.  The  cases 
quoted  by  defendant's  counsel,  from  Montague,  24,  in  which  it 
is  said  that  **  a  debt  due  to  a  company  after  the  death  of  all  the 
copartners  but  one,  becomes  due  to  him,  and  may  be  set  off.'* 
I  take  that  to  be  a  case  where  the  copartnership  is  solvent  and 
able  to  pay  all  its  debts,  otherwise  it  would  be  in  the  power  of 
one  or  two  of  the  creditors  to  run  away  with  the  whole  of  the 
copartnership  effects,  to  the  prejudice  of  all  the  other  creditors. 
At  any  rate,  it  is  very  distinguishable  from  the  present  case; 
for  this  is  a  demand  set  up,  not  against  the  partnership,  but 
against  an  individual,  after  the  partnership  was  dissolved,  and 
therefore  can  have  no  bearing  against  the  copartnership  or  its 
effects.  The  other  cases  quoted  by  defendant  were  to  the  same 
effect. 

Upon  the  whole  of  this  case,  therefore,  I  am  clearly  of 
opinion  that  this  indorsement  of  the  individual  copartner  can- 
not be  set  off  against  the  dividends  which  belonged  to  the  co- 
partnership, and  which  had  been  assigned  over  for  the  payment 
of  its  debts,  and  after  the  poetea  should  be  delivered  to  the 
plaintiff  to  enter  up  judgment  thereon. 

All  the  judges  concurred. 

TbAiabJeotoCthisdeQkioii  isdiwaiMd  In  a  note  te  CAoniiM  v.  OUfktm^ 
6A1II.  Dm.  071 


ReID   V.  GOLGOOK. 

(1  Voir  k  KeOoBO,  M3.] 

OtMiFSi'SSCT  Of  WmnMB  WiTHPaAwnro  Objsoixov.— Whwe  an  objaelte 
is  mada  to  the  oompateni^  of  a  witnaat  on  the  groand  oC  iatansti  whioli 
ia  afterwaida  withdrawn,  it  oannot  be  inaiated  on  in  a  motkm  for  a  new 
trial 

OowiBSiov,  Brmmroi  or.— Anyintermeddlingwith  the  property  of  aaoCher, 
m  a  manner  aabventve  of  the  owner'a  *^«""»'«"  over  it^  la  anffioient  eri- 
denoe  of  a  oonvenoon. 

Pabol  OuTBt  BaunrxBT  in.— Aotoal  manual  delivety  la  not  neoeiaaiy  to 
the  validity  of  a  parol  gift;  it  ia  soffioient  if  all  the  oixoomatanoea  ahow 
a  dear  intention  to  give,  on  the  one  hand,  and  to  aooepi  on  the  other, 
and  that  it  waa  put  in  the  power  of  the  donee  to  take  immediate  poana- 
wkok,  and  thia  ia  a  queation  of  fact  for  the  jnzy. 

Bnaqawn  Diolabatiohb  or  Donob.— All  the  fMta  neoeiaaiy  to  oonatitnta 
a  valid  gift  may  be  inferred  by  the  Jury  from  aabaeqaent  repeated  da- 
olarationa  of  the  donor  that  he  had  given  the  property. 
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KoiicsiiD  Pbodoom  Died.— The  objeek  oC  giTn^  aotiM  to  prodnoe  a  dead 
or  othar  paper  ia  aimply  to  M  in  panl  proof  oC  Ha  oontanta.  aad  a  mmaat 
anawer  or  vetuni  to  aodh  notioa  ia  tiiarefoa  irreleTaDt  and  iiiadmiaBlilft 
aa  evidenoe^ 


AoiioK  of  troTer  to  iiy  the  zight  of  the  plaintiil  to  oerltta 
negroes.  The  plaintiiff  claimed  the  n^fzoes  as  having  been 
giyen  to  him  1^  his  &ther»  Robert  Beid,  now  decooood,  Hie 
defendant  claimed  as  the  sorriTing  executor  of  Robert  Beid's 
will;  his  co-executor  and  co-defendant,  Williamson,  having  died 
pending  the  action.  There  was  no  proof  of  any  actual  manual 
delivery  of  the  negroes  to  the  plaintiff,  but  there  was  evidence 
that  at  different  times,  many  years  before  the  father's  death» 
he  had  given  certain  individual  negroes  to  the  plaintiff,  who 
was  then  a  minor,  living  with  his  father;  that  they  were  after- 
wards recognized  in  the  family  as  belonging  to  the  plaintiff; 
that  the  father  repeatedly  declared  that  he  had  given  them  to 
the  plaintiff;  that  the  plaintiff  always  claimed  them  as  his,  and 
had  exercised  acts  of  ownership  over  some  of  them  by  punishing 
them,  etc.  It  appeared  also  that  the  father  was  a  man  of  large 
wealth,  both  at  the  time  of  these  gifts  and  also  at  his  death. 
As  to  the  conversion,  the  plaintiff's  attorney  offered  himself  at 
a  witness,  but  was  objected  to  by  the  defendant,  both  because 
be  was  the  attorney  of  record  and  because  he  was  liable  as 
security  for  the  costs,  the  plaintiff  being  a  non-resident.  The 
attorney  then  offered  to  release  his  right  to  whatever  costs  he 
might  be  entitled  to,  and  to  deposit  in  court  the  amount  of  the 
bond  for  ^osts.  The  objection  being  then  withdrawn,  be  testi- 
fied that  after  having  kept  a  witness  in  attendance  for  two  or 
three  terms  to  prove  the  conversion,  he  asked  the  defendant  if 
he  would  not  admit  the  fact,  and  permit  him  to  dischaige  the 
witness;  that  the  defendant  replied,  "  You  know  this  is  a  case 
in  which  nothing  can  be  admitted;"  that  he  (the  plaintiff's 
attorney)  then  asked  lir.  Williamson,  who  was  standing  by, 
and  who,  as  managing  executor,  had  possession  of  the  estate, 
including  the  negroes  in  question,  whether  any  demand  had 
been  made  of  him,  and  ho  replied  that  there  had  been;  and 
that  the  defendant  then  said,  "  that  is  sufficient;  you  may  dis- 
miss your  witness."  There  was  no  evidence  that  the  defendant 
had  ever  intermeddled  with  the  negroes  prior  to  l£r.  'fmiiam- 
son's  death.  In  the  course  of  the  trial,  a  notice  was  served 
upon  the  defendant  to  produce  a  certain  deed  of  gift  of  one  of 
the  negroes.  The  defendant  made  a  return  to  the  notice,  in 
the  form  of  an  affidavit,  which  being  objected  to,  was  rejected 


April,  1819.]  Beid  v.  Coloogk.  731 

1^  the  court.  To  show  the  commenoement  of  the  aotiou,  and 
that  it  was  not  barred  by  the  statnte  of  limitations,  the  plaintiff 
offered  the  entiy  of  the  sheriff  on  the  back  of  the  writ,  which 
was  objected  to  by  the  defendant  as  not  the  best  evidence,  bnt 
the  objection  was  oyermled. 

The  juiy  found  a  verdict  for  the  plaintiff  for  five  thousand 
eight  hundred  dollars,  of  which,  the  snm  of  three  hundred  dol- 
lars was  for  the  hire  of  the  negroes,  from  the  commenoement 
of  the  action  to  the  time  of  trial.  The  defendant  moved  for 
a  new  trial  upon  grounds  which  sufficiently  appear  from  the 
opinion. 

Orimhe,  for  the  motion. 

CMpman  and  Martin,  conira. 

By  Court,  Johnson,  J.  The  grounds  of  the  present  motion 
present  the  following  questions  for  consideration:  1.  Whether 
the  plaintiff's  counsel  was  an  admissible  witness?  2.  Whether 
there  was  sufficient  evidence  of  a  conversion,  on  the  part  of  the 
present  defendant?  8.  Whether  the  evidence  warranted  the 
jury  in  finding  in  favor  of  the  plaintiff  on  the  merits?  4. 
Whether  the  indorsement  of  the  sheriff  on  the  writ,  of  the  time 
when  entered  in  his  office,  was  admissible  to  prove  the  com- 
mencement of  the  action?  6.  Whether  the  sworn  return  of 
the  defendant  to  the  notice,  to  produce  on  the  trial  deed  from 
the  plaintiff's  father  to  himself  for  the  negro,  Frank,  ought  or 
ought  not  to  have  been  rejected?  And  these  I  shall  proceed 
to  consider,  without  regard  to  the  order  in  which  the  grounds 
are  stated  in  the  notice. 

The  question  as  to  the  excess  of  damages  is  involved  in  th» 
question  of  conversion;  as  it  is  admitted  that  the  damages  are 
not  excessive,  if  the  conversion  had  not  relation  to  the  com- 
mencement of  the  action.  The  question  on  the  statute  of  limi-^ 
tations  is  equally  involved  in  the  admissibiliiy  of  the  sheriff's- 
entry  on  the  writ;  for  if  it  vras  evidence  of  the  commencement 
of  the  action,  the  plaintiff  was  not  barred. 

1.  The  objection  to  the  competency  of  the  plaintiff's  attorney 
rested  on  two  grounds:  1.  Because  he  was  interested  as  attor^ 
ney»  to  the  extent  of  his  costs,  and  therefore  incompetent;  2. 
Because  he  was  the  security  of  the  plaintiff  for  costs,  in  the 
event  of  the  action  being  determined  against  him.  On  theso 
objections  there  can,  I  think,  be  but  one  opinion.  On  the  first, 
that  it  cannot  be  supported;  for  although  the  least  possible 
direct  pecuniary  interest,  in  the  event  of  a  cause,  renders  a 


782  Bexd  v.  Coloook.  [S.  Carolioa, 

witneos  ineompetenty  yet  it  is  eTexy  day's  pxBotioe  to  admit  the 
attorney  of  reoord;  and  this  is  the  first  objection  I  haye  enrer 
heard  made  to  iL  Bnt  it  is  a  matter  of  mndi  delicacy,  and  one 
which  the  profession  onght  and  do,  much  to  their  credit,  nsn- 
ally  aToid,  when  it  is  not  indispensably  necessary.  Perhaps, 
too,  the  legality  and  propriety  of  this  practice  may  be  founded 
and  justified,  in  the  legal  implication,  that  the  client  alone  is 
responsible  to  his  attorney,  whatever  may  be  the  event  of  the 
suit.  I  think  there  is  as  little  donbt  that  the  second  objection 
ought  to  haye  been  sustained;  and  so  the  court  has  decided; 
but  on  the  offer  of  the  plaintiff's  attorney  to  obviate  both  this 
and  the  other  objection,  by  the  means  stated  in  the  report, 
they  were  not  then  persisted  in;  and  it  would  be  doing  an  in* 
justice  to  the  plaintiff,  and  practicing  on  the  court,  if  I  may  so 
express  it,  to  permit  the  objection  now  to  prevail. 

2.  The  action  of  trover  is  the  general  substitute  of  the 
action  of  detinue,  and  is  that  form  of  action  in  which,  in  this 
country,  the  right  of  individuals  in  a  personal  chattel  is  usually 
determined;  and  although  the  conversion  may  be  said  to  be  the 
gist  of  the  action,  and  therefore  must  necessarily  be  satisfactorily 
proved,  yet  when  from  all  the  circumstances  it  is  evident  that 
the  question  of  right  is  the  true  question  in  dispute,  it  fonns 
rather  an  unimportant  feature  in  die  case;  and  it  will  be  seen, 
by  reference  to  authorities,  that  every  assuming  to  dispose 
of  the  property  of  another,  or  the  least  intermeddling  with  it, 
in  a  manner  subversive  of  the  dominion  which  the  owner  has 
over  it,  is  sufficient  evidence  of  a  conversion:  6  Bao.  Ab.  679, 
680,  681;  BrieM  v.  Bwri,  7  Johns.  264  [5  Am.  Dec.  264];  fiM- 
mU  V.  Fbw,  Id.  802;  Durea  v.  Mother,  8  Id.  445. 

It  is  said,  however,  that  the  admission  of  the  present  defend* 
ant  did  not  go  to  warrant  the  conclusion  that  he  did  in  any 
manner  concern  in,  or  otherwise  intermeddle  with,  the  negroes 
in  dispute,  and  amounted  only  to  an  admission  of  a  conversion 
by  Williamson.  But  it  ought  to  be  recollected  that  he  was  oo- 
executor  of  Williamson;  that  his  advice  and  consent  would  be 
resorted  to  in  all  questions  of  such  importance  to  the  estale, 
and  that  he  had  no  express  authority  to  make  such  an  assent  on 
the  part  of  Williamson;  and  add  to  this  the  terms  of  thai 
assent,  "that  is  sufficient,  you  may  ^dismiss  the  witness," 
would,  I  conceive,  though  not,  perhaps,  neoessszily,  authoriBS 
the  conclusion  that  the  refusal  to  deliver  up  the  propertj  was 
matter  of  understanding  between  Williamson  and  KimaAlf  I 
think  this  conclusion  not  a  little  strengthened  by  the  dreum- 
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stances  that  the  management  of  the  estate  devolved  on  them,  as 
execntorSy  and  it  was  their  bonnden  dnt j  to  defend  the  prop- 
erty committed  to  their  care  to  the  last  extremity,  and  that  they 
wonld  have  been  wanting  in  their  dnty  if  they  had  delivered  it 
np  without  more  oonclusiYe  proof  of  the  right  of  the  plaintiff 
than  the  trial  of  this  case  has  developed. 

But  further,  suppose  instead  of  admitting  a  conversion,  he 
had  admitted  the  property  in  the  plaintiff,  but  denied  the  con- 
version, would  it  have  been  insisted  that  the  admission  had  re- 
lation to  Williamson  only,  and  not  to  himself?  I  apprehend 
not.  And  it  appears  to  me,  the  cases  are  parallel.  From  these 
considerations  it  follows  that  if  this  is  any  evidence  of  a  conver- 
sion, although  the  admission  was  made  after,  it  cannot  be  other- 
wise regarded  than  as  having  relation  to  the  commencement  of 
the  action.  They  were  moreover  questions  for  the  considera- 
tion of  the  juxy,  and  they  have  determined  them  in  favor  of  the 
plaintiff. 

3.  I  have  always  regarded  parol  gifts  to  children,  unaccom- 
panied by  a  cUstinct  delivezy  and  possession,  with  great 
jealousy,  and  always  feel  it  my  duty  to  caution  the  jury  not  to 
support  them,  except  on  the  most  satiafactoiy  proof;  and  if  I 
were  now  called  upon  to  say  what  the  law  isAiould  be,  I  would 
unite  heart  and  hand  in  rejecting  them.  In  their  nature  they 
are  calculated  to  excite  strife  and  dissensions  among  those 
bound  by  the  strongest  ties  of  policy  and  nature;  and  are,  upon 
the  whole,  so  easily  conjured  up  out  of  the  most  unimportant 
circumstances,  and  so  difficult,  if  not  impossible,  to  resist,  as 
to  render  it  almost  impossible  for  a  parent  safely  to  permit  a 
child,  even  in  playfulness,  to  set  up  an  unmeaning  claim  to  any 
article  of  property.  Who  is  it  that  has  children  that  has  not 
yielded  a  playful  and  willing  assent  to  the  claims  of  them  to 
almost  eveiy  article  of  property  they  possess,  and  where  is  the 
parent  so  stem  as  to  withhold  it  ?  I  venture  to  assert  there  are 
few,  if  any.  But  the  doctrine  is  so  interwoven  with  the  admin- 
istration of  the  laws  in  this  state,  and  those  claims  have  so  long 
received  the  sanction  of  the  courts  of  justice,  that  I  feel  it 
riveted  on  us,  beyond  the  means  of  loosing  the  fetters,  without 
too  much  violence  to  the  system.  If,  therefore,  evils  be  found 
to  exist  in  it,  it  belongs  to  the  legislature,  and  not  this  court, 
now  to  root  them  out. 

As  to  the  sufficiency  of  the  evidence  to  support  the  claim  of 
the  plaintiff,  in  respect  to  the  validity  of  the  several  gifts  in 
this  case,  as  relates  as  well  to  the  fact  of  the  gifts  having  been 
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made  as  to  the  deliYeiy,  it  is  only  neoesaaiy  to  giye  as  author- 
ity a  few  cases  which  have  recentlyreceiTed  the  sanction  of  this 
court.    In  the  case  of  Nedy  t.  Teenaier^  tried  in  York  district, 
and  brought  up  to  the  constitutional  court  in  Oolnmbia,  and 
decided  there  a  few  years  ago;  there  was  no  proof  of  an  actual 
deliveiy,  and  the  principal  circumstance  relied  on,  to  prove 
))oth  the  gift  and  the  deliveiy,  was  that  the  donor,  when  called 
on  by  the  midwife  to  be  paid  for  her  services,  for  attending  a 
negro  woman,  when  she  lay-in,  was  told  by  him  that  she  must 
go  to  the  plaintiff,  who  was  his  son-in-law,  and  who  lived  in 
the  house  with  him,  as  she  belonged  to  him.    In  the  case  of 
Bra8hear8  t.  Blasingame,  decided  in  this  court  at  Oolumfaia 
about  a  year  since,  there  was  no  proof  of  an  actual  deUyery, 
but  the  repeated  declarations  of  the  donor  that  he  intended 
and  had  giVen  the  negroes  in  dispute  to  his  daughter,  were 
held  to  be  sufficient  evidence  of  a  gift;  and  the  court  ordered  a 
new  trial  because  the  jury  had  found  contrsxy  to  this  eyidenca 
If,  then,  those  cases  are  to  be  regarded  as  authority,  it  results 
that  the  jury  were  at  liberty  to  draw  the  conclusion  which  their 
Tcrdict  implies;  and  however  hostile  my  judgment  may  be  to 
the  doctrine  on  which  it  is  predicated,  I  diould  not  feel  war- 
lanted  in  disturbing  it.    In  this  case  there  was  no  proof  of  any 
actual  manual  delivexy ,  but  in  some  cases  the  negroes  were  prB»- 
ent,  and  when  the  gift  was  made,  and  from  their  manner  would 
doubtless  haye  authorized  the  plaintiff  to  have  taken  the  immedi* 
ate  possession  withoutincurring  the  danger  of  committing  a  tree- 
pass.    And  in  eyexy  instance  there  were  the  repeated  dedam- 
tions  of  the  plaintiff's  father  that  he  had  giren;  so  that  the 
juiy,  as  in  the  preceding  cases,  were  authorised  to  infer  bom 
them  eyerything  that  was  neceasazy  to  the  consummation  of  a 
l^gal  gift,  including  necessarily  the  intention  to  give,  the  act 
of  giving,  the  deliveiy,  and  the  consent  to  accept 
.  4.  I  haye  always  been  in  the  habit  of  considering  the  indonM^ 
ment  of  the  sheriff  on  a  writ  as  his  original  entry,  and  fanning 
a  part  of  the  record,  and  that  his  entry  in  his  book  was  a  mere 
abstract  from  it;  and  I  am  yet  unaUe  to  see  any  reason  vriiy  it 
should  not  be  so  regarded.    It  is  urged,  however,  that  it  is 
more  exposed  to  the  danger  of  alteration  than  the  entry  in  the 
book;  because  any  attempt  to  make  an  alteration  there  as  to 
date  would  be  exposed  by  the  preceding  and  subsequent  entries. 
But  regarding  it  as  a  record,  the  law*  has  placed  it  under  the 
control  of  an  officer,  against  whom  at  least  such  a  fraud  iroald 
not  readily  be  presumed.    But  if  the  book  of  the  sheriff  is  csl* 
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ealated  to  expose  any  impoflitiohy  it  is  equally  in  the  power  of 
either  party  to  prodaoe  it,  and  does  not,  therefore,  fnmiah  any 
objection  to  the  admiwribility  of  the  entiy  on  the  writ. 

6.  The  object  of  giving  a  parfy  notice  to  produce  a  paper 
which  is  in  his  poaeession  is  merely  intended  to  let  the  dd(end* 
ant  into  proof  of  its  contents,  on  showing  that  it  was  in  his 
possession,  and  of  patting  it  in  the  power  of  the  opposite 
party  to  produce  the  best  evidence  which  the  nature  of  the  case 
admitted  of.  But  the  court  does  not  possess  the  power  of  com« 
pelling  a  party  in  ordinazy  cases  to  produce  the  paper:  Phil. 
JiT.  836.  It  is  therefore  not  incumbent  on  the  defendant  to 
produce  it,  or  to  give  any  reason  or  excuse  why  he  will  not. 
The  contents  cannot  be  gone  into  without  proof  that  it  is  in  his 
possession,  or  that  it  has  been  lost.  Any  answer  that  he  could 
make  to  such  a  notice,  and  which  the  law  does  not  imply,  must 
therefore  be  irreleyant,  and  consequently  inadmissible.  The 
•contents  of  that  oiffered  in  this  case  did  not  transpire;  and  if  it 
4X>ntained  nothing  more  than  was  implied,  it  was  unnecessary; 
and  if  more,  it  was  equally  inadmissible.  The  motion  mot 
therefore  be  refused. 

Bat,  Nost,  Qajot  and  BaouBDSOM,  JJ.,  conomred. 


But  BwOaek  t.  Tbmm^  6  Am.  Dm.  (S61^  for  a  daddiia  as  to  what 
agifl 
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WooDFOLK  V.  Blount. 

LuiWQUAor  OF  OommnuTiox.— Inadaqiiaoy  of  ocankratioB  akao  k 
ground  for  Mtiiig  aside  or  ref luiiig  to  enf oroe  a  coninot. 

NonoB  or  Aomun  Cladl— Notice  of  facts  which  woald  pot  a  man  el 
dinaiy  pradenoe  upon  inquiry,  will  be  held  to  oonatitnte  notioe  of  iriiat- 
erer  woold  have  been  ascertained  if  snob  inquiry  had  aotoaDy  beenmad^ 
and  for  this  poxpose  notioe  to  the  agent  is  notioe  to  the  prinoipaL 

la  PDTBBffS. — Purchases  made  pendente  lUe  are  presumed  to  be  made  wiSk 
notice. 


Bill  in  equity.    The  opinion  states  the  case. 


ByCouBT.*  The  bill  charges  that  a  certain  Nathaniel  WiUiains 
entitled  to  two  hundred  and  fif  tynsiz  acres  of  land,  as  an  officer 
in  the  continental  line;  that  on  the  sixteenth  of  ICaj,  1785,  he 
sold  the  same  to  a  certain  Grafton  Ireland,  for  a  yaloable  con- 
sideration, and  executed  a  transfer,  directing  the  grant  to  issue 
in  the  name  of  said  Ireland;  that  on  the  seventh  of  Mavdi, 
1786,  a  grant  issued  to  said  Williams,  the  transfer  not  haiing 
b^en  filed  in  time  to  enable  Ireland  to  obtain  a  grant  in  his  own 
name;  that  after  the  issuance  of  said  grant,  which  includes  the 
lands  now  in  dispute,  lying  on  Cumberhuid  river,  in  Smith 
county,  the  said  Nathaniel,  deceased,  leaving  William  Williams 
and  Nathaniel  Williams,  junior,  his  heirs  at  law;  and  that  <m 
the  eighteenth  day  of  December,  1802,  the  complainant  pur- 
chased one  thousand  and  twenty-four  acres  of  land  from 
the  said  Grafton  Ireland  for  a  valuable  consideration,  and  re- 


^Tbe  ooort  at  this  tiSM  ins  nompossd  of  Irclilbald  Boms,  Bote*  Wliylt, 
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ceiyed  a  deed  of  oonvejance  therefor.  And  the  bill  farther 
charges^  that  William  Williams  afterwards  died,  and  left  the 
said  Nathaniel  sole  heir  at  law  of  said  estate;  and  that  afterwards 
the  defendants,  Edward  Harris  and  John  Gray  Blount,  having 
notice  through  Jacob  Blount,  their  agent,  and  otherwise,  of  the 
previous  sale  of  Nathaniel  Williams,  senior,  to  Grafton  Ireland, 
procured  a  conyeyanoe  from  Nathaniel  Williams,  junior,  for 
said  land  without  consideration;  and  further,  they  procured  a 
eonyeyance  through  Charles  Smallwood,  who  acted  as  their 
agent,  with  the  same  notice  and  without  consideration;  and 
that  Williams  well  knew  of  the  sale  from  his  aucestor  to  Ire« 
land;  and  the  defendants  refuse  to  convey. 

The  answers  of  the  defendants  Blount  and  Harris  deny  notice 
either  to  themselves  or  Jacob  Blount,  and  deny  that  Jacob 
Blount. was  their  agent,  and  deny  that  Smallwood  acted  as  their 
agent,  and  allege  they  gave  a  valuable  consideration  for  said 
land.  The  answer  of  the  defendant  Smallwood  denies  notice  of 
Ireland's  purchase,  insists  that  he  is  a  purchaser  for  himself , 
and  gave  a  valuable  consideration  for  said  land,  as  will  appear 
by  the  deed.  The  answer  of  Ireland  admits  the  material  facts 
of  the  bill.  The  exhibits  show  that  a  deed  was  made,  dated 
the  seventeenth  of  November,  1796,  by  Nathaniel  Williams, 
junior,  to  Charles  Smallwood,  for  all  his  western  lands,  with« 
out  specifically  describing  any  particular  tract,  and  without 
warranty;  and  on  the  fifth  of  March,  1799,  a  conveyance  from 
said  Williams  to  Blount  and  Harris  for  the  land  in  dispute, 
with  special  warranty.  And  it  also  appears  that  a  deed  was 
made  by  Charles  Smallwood  to  Blount  and  Harris  on  the  fifth 
of  September,  1806,  for  said  lands.  These  axe  the  material 
facts  presented  by  the  papers  in  this  cause. 

In  the  examination  of  this  cause  two  general  principles  pre- 
sent themselves.  First,  if  Nathaniel  Williams  the  elder  were 
now  living  and  possessed  of  the  legal  title  of  this  tract  of  land, 
could  the  complainant  have  a  decree  against  him?  Secondly, 
if  he  could  have  such  a  decree  have  any  dreumstanoes  into^ 
vened  since  his  death  to  change  the  matter?  Upon  the  first 
point  no  difficulty  has  been  experienced  hj  the  court.  It  is 
urged  by  the  defendant's  counsel  that  the  consideration  given 
by  Ireland  to  Nathaniel  Williams,  senior,  for  this  land  was  in- 
adequate, and  therefore  it  ought  not  to  be  enforced.  It  is 
believed  that  no  case  can  be  found  where  inadequacy  of  con- 
sideration, abstracted  from  aU  other  considerations,  has  been 
deemed  sufficient  either  to  set  aside  a  contract  or  to  refuse  to 
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enforce  it:  2  Powell  on  Coniraots,  255;  1  Wils.  Bep.  230,  231  p 
2  Yes.  518.  But  if  any  dzoomstanoeB  aoeompaay  the  inime- 
tion,  which  will  be  soffioient  to  authoxize  the  coiirt  to  infer  the 
want  of  free  oonaent,  the  court  will  lay  hold  of  these  circom- 
stances  and  relieve  the  parfy.  The  case  of  Heme  v«  JCserrs, 
1  Yem.  465,  turned  upon  the  above  principle.  No  such  cir- 
cumstance exists  here;  the  price  or  value  of  the  horse  does 
not  appear;  one  witness  says  he  was  a  valuable  horse  at  the 
period  this  contract  was  made.  The  selling  price  of  this  kind 
of  property  was  extremely  low.  The  North  Carolinians  held 
it  not  in  high  estimation^  whilst  its  few  occupants  were  men- 
aced and  harassed  by  savages;  and  it  seems  very  probable  that 
the  price  given  was  as  high  as  usual. 

Upon  the  second  point  more  difficulty  has  been  experienoed, 
not  from  the  intricacy  of  any  principle  of  law  involved  in  the 
investigation^  but  from  the  ascertainment  of  facts  upon  which 
the  mind  could  repose  with  confidence,  whilst  it  made  the  ap- 
plication of  these  principles. 

The  defendants,  Harris  and  Blount,  set  up  titles  to  this  land 
through  two  different  channels;  first,  directly  by  conveyance 
from  Nathaniel  Williams,  heir  at  law  of  the  patentee,  and,  sec- 
ondly, indirectly  through  Charles  Soiallwood.  Let  us  examine 
these  titles  separately,  and  see  if  either  of  them  will  protect  the 
defendants.  The  evidence  shows  that  Jacob  Blount,  who  i 
said  to  be  agent  in  this  transaction,  as  early  as  the  year  1798  oi 
1799,  had  an  interview  with  Colonel  Murfree  on  the  subject  of 
this  claim  of  Ireland,  that  he  asked  the  witness  if  Nathaniel 
Williams,  senior,  had  sold  this  land  to  Ireland,  and  whether  he 
had  conveyed  it.  The  witness  informed  him  he  had  sold  it  to 
Ireland.  He  then  observed  he  would  advise  his  brother  to  have 
nothing  to  do  with  it.  The  next  thing  we  hear  on  this  subject, 
Jacob  Blount  came  to  the  house  of  another  witness,  and  re- 
quested him  to  send  for  Nathaniel  Williams,  junior,  which  he 
did;  and  when  Williams  came,  he  solicited  him  to  make  a  deed 
for  this  land  to  his  brother,  John  Gray  Blount,  and  Edwaid 
Harris.  Williams  refused,  and  stated  that  his  unde  had  sold 
it  to  Ireland  in  his  life-time,  and  had  received  payment;  Blount 
pressed  him  to  make  him,  and  said  if  they  held  the  land  they 
would  give  him  something,  whereapon  the  deed  was  made;  and 
that  no  consideration  was  given.  From  this  evidence,  which  is 
uncontradicted  and  unimpeached,  the  mind  is  satisfied  that 
Jacob  Blount  was  the  agent  of  the  defendants,  Blount  and  Har- 
ris, in  this  transaction,  that  he  had  complete  notioe  of  Ire- 
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land's  ootstanding  equity,  and  that  no  consideration  was  giren* 
It  is  objeoted  that  Blonnt  is  not  snoh  agent  as  the  law  oontem* 
plates,  when  it  is  deoided  that  notice  to  him  shall  bind  his 
principal.    This  is  not  believed  to  be  correct. 

This  whole  business  seems  to  haye  been  transacted  entirely 
hy  Jacob  Blount  for  the  defendants,  Blount  and  Harris,  and 
they  receiye  the  benefit  of  the  contract.  The  law  then  is,  thai 
notice  to  the  agent  shall  be  considered  sufficient  notice  to  the 
principal:  2  Fonb.  153;  1  Oh.  Oa.  88;  8  Atk.  646;  Oilb.  Bep. 
7;  2  Yem.  674, 609.  But  there  is  one  circumstance  which  goes 
TCiy  far  towards  proving  actual  notice.  The  subject  of  Ire- 
land's claim  to  this  land  must  have  been  mentioned  between 
Jacob  Blount  and  his  principals  previous  to  the  conveyance  in 
1799,  because  he  asks  the  witness  about  Ireland's  purchase,  and 
then  says  he  would  advise  his  brother  to  have  nothing  to  do 
with  it.  The  court  from  this  view  are  satisfied  that  the  defend* 
ants  had  sufficient  notice  of  the  previous  purchase  of  Ireland  to 
convert  them  into  trustees,  and  to  divest  them  of  this  title  in 
favor  of  the  complainant.  Now  let  us  proceed  to  examine  the 
defendants'  title  derived  through  Smallwood,  and  see  if  they 
can  resist  a  decree  for  the  complainant  made  under  it. 

Notice  is  either  actual  or  implied.  When  anything  appears 
which  would  put  a  man  of  ordinary  prudence  upon  inquiry,  the 
law  presumes  that  such  inquiry  was  actually  made,  and,  there- 
fore, fixes  the  notice  upon  him  as  to  all  legal  consequences:  2 
Fonb.  151;  Yes.  jun.  437;  1  Yern.  149,  319;  2  Yem.  881;  2  Ch. 
Ca.  246.  The  deed  from  Williams,  junior,  to  Smallwood,  the 
evidence  clearly  shows,  was  without  consideration,  indeed  he 
does  not  positively  deny  this  allegation  in  his  answer,  but  makes 
an  evasive  reference  to  the  deed  on  the  subject,  and  it  is  equally 
<slear,  that  he  had  notice  of  Ireland's  previous  purchase.  Small* 
wood  certainly  then  could  not  resist  the  complainant's  claim. 
The  next  question  that  occurs  is,  how  do  Hurris  and  Blount, 
who  it  is  said  purchased  of  him,  stand;  are  they  in  a  better 
position?  The  court  incline  to  think  they  stand  on  similar 
grounds.  The  deed  of  Williams  to  Smallwood  possesses  a  kind 
of  double  character;  it  has  the  features  of  a  power  of  attorney 
as  well  as  a  conveyance;  it  describes  no  particular  land,  and 
besides,  contains  no  warranty  of  title.  Neither  does  the  deed 
from  Smallwood  to  them  contain  any  warranty.  These  are, 
perhaps,  sufficient  droumstances  to  put  them  upon  inqairy,  and 
faring  them  within  the  principle  of  the  last  cases  referred  to. 
We  are  not  sure  but  upon  examination  it  will  be  found  that  tho 
Tendee  in  all  cases,  when  he  reoeives  but  a  special  warranty  or 
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quitclaim  oonTojanoe,  takes  the  estate,  subjeet  to  all  tne  dis- 
advantages  that  it  was  liable  to  in  the  hands  of  the  rendor,  and 
the  law  will  presume  notice  of  all  incumfaranoes,  either  legal  or 
equitable.  The  circumstance  of  a  Tendor  refusing  to  make  a 
full  and  ordinary  assurance  is  sufficient  to  excite  suspicion,  and 
put  the  party  upon  inquiry.  Where  the  payee  indorses  a  bQl 
without  recourse  after  it  is  due,  or  after  payment  has  been  re- 
fused, the  holder  or  indorsee  takes  subject  to  all  equity  that 
could  have  been  set  up  against  it,  in  the  hands  of  the  payee:  4 
Mass.  370;  2  Cai.  Cas.  808;  2  Johns.  800  [Lanamg  t.  Oaine,  8  Am. 
Dec.  422];  4  Johns.  28;  2  DaU.  896;  1  Hayw.  278. 

The  reason  upon  which  the  cases  have  been  decided  on  the 
circumstances  of  the  indorsements  without  recourse,  the  bill  not 
being  paid  when  due,  are  deemed  sufficient  to  put  the  indorsee 
upon  inquiry.  The  principles  in  relation  to  oonTeyanoes  of  real 
property  with  special  warranty,  perhaps,  will  be  found  equally 
applicable.  Howeyer  it  is  not  necessaiy  to  give  apositiTe  opin- 
ion on  this  subject.  Independent  of  this  Tiew  of  the  case,  there 
is  another  objection  to  the  title  of  Blount  and  Hanis  derived 
through  Smallwood  that  would  render  it  inoperatiye.  This  bill 
was  filed  in  August,  1804,  and  this  conyeyance  was  made  the 
fifth  of  September,  1806,  and  after  filing  the  answer  of  Blount 
and  Harris.  Purchasers  made  pendente  lUe  are  presumed  to  be 
made  with  notice:  2  P.  Wms.  482;  8  Atk.  892;  2  Fonb.  162; 
Amb.  676.  It  is  said,  in  some  of  the  answers,  that  this  purchase 
was  made  as  early  as  the  year  1796,  yet  no  eyidenoe  is  before 
the  court  but  the  conyeyance  itself,  and  certainly,  if  the  defend- 
ants wished  to  ayoid  the  maxium,  ^t  prior  est  in  tempore^  poUor 
injure,  they  should  haye  shown  to  the  satisfaction  of  the  court, 
the  equity  upon  which  this  late  conyeyance  is  founded.  Upon 
the  whole  matter,  this  court  are  satisfied  that  the  complainant 
as  entitled  to  a  decree  for  the  land  described  in  his  deed  from 
Ireland  for  one  thousand  and  twen^-f our  acres. 


Read  v.  Staton. 

[  8  Hatwood,  ue.] 

Bbiaob  or  Wabbahtt.— A  waznaty  of  title  in  a  ohtttal  is  bnlnn 
eyer  the  pnzohaaer  im  aotually  ditpoMeMad  by  a  better  titl% 
there  le  a  recoyery  at  law  or  not. 

BiKixnikATioK  Act,  CoNSTaucnoK  or. — ^Whare  a  etatnte  is  paaed  ^»i*>yi^ 
the  time  for  r^gittratioa  of  bille  of  nle,  for  porpoeee  of  notioe^  it  applies 
to  fnriiting  billa  of  tale  upon  whioh  the  tima  prayionaly  aUowod  forngia- 
tntion  haa  not  ran. 


Deo.  1816.]  Bead  t;.  Staton.  741 

VkAUDULENT  OoRyxTAHOK — ^Whero  a  debtor  ooBTeyed  pfuperty  to  one  who 
had  paid  oertain  debts  for  him,  bat  the  property  greatly  exoeeded  in 
▼alne  the  amount  paid,  and  the  poneasion  of  the  property  was  after- 
wards sometimes  in  the  vendor,  and  sometimes  in  the  vendee's  brother, 
those  circnmstances  nnezplained  were  held  to  make  the  conveyance 
frandulent  as  to  creditors  of  the  vendor. 

Pabol  Evidkngb  or  Leer  Judombnt. — ^Parol  evidence  is  admissible  to  prove 
the  former  ezistenoe  of  a  judgment^  and  the  loss  thereof,  by  the  jostioe 
who  rendered  ik 

CoTXHANT.    The  opinion  states  the  case. 

By  Court.  This  is  an  action  of  ooYenant,  founded  on  cove- 
nants contained  in  a  bill  of  sale  made  by  Staton  to  Bead, 
eecond  of  March,  1812,  of  a  negro  girl,  warranted  as  to  title, 
and  also  warranted  to  be  sound  and  healthy,  as  far  as  the  ven- 
dor knew.  And  also  that  he  would  pay  a  penalty  if,  etc.  The 
breaches  assigned  are,  that  the  vendor  had  no  title;  that  the 
girl  was  unsound,  and  he  knew  it;  and  that  he  had  not  paid 
the  penalty.  The  pleas  are:  first,  that  he  did  not  break  the 
covenant;  secondly,  that  the  defendant  performed  the  cove- 
nant; and  thirdly,  that  the  girl  was  not  recovered  from  Bead 
by  due  course  of  law  in  a  competent  court.  Issues  are  joined 
on  the  two  first  pleas,  and  a  demurrer  is  joined  upon  the  third 
plea.  A  verdict  has  been  finally  given  for  the  plaintiff  on  these 
issues.  And  the  demurrer  of  the  plaintiff  to  the  third  plea  of 
the  defendant  was  holden  to  be  good  by  the  circuit  court.  A 
Ull  of  exceptions  has  been  filed,  and  errors  assigned,  and  in 
nuUo  eel  erratum  pleaded. 

It  is  stated  in  the  bill  of  exceptions  that  Donelson  owned  the 
negro  in  question  on  the  third  of  December,  1810,  and  con- 
yejeA  her  by  bill  of  sale  to  Harper  Oamer  on  that  day,  and 
also  divers  other  articles  of  property,  that  is  to  say,  his  horses 
and  his  household  and  kitchen  furniture.  This  bill  of  sale  was 
registered  in  the  year  1816.  Harper  Gamer  paid  debts  for 
Donelson  to  the  amount  of  eighty  dollars.  He  got  the  negro 
girl  aforesaid  from  Donelson,  and  a  horse  worth  seventy  dol- 
lars, and  a  hundred  dollar  note  on  Williams,  which  was  satis- 
fied by  Williams.  All  the  property  mentioned  in  the  bill  of 
sale  was  sent  by  Harper  Gamer,  with  his  brother.  Parish  Gar- 
ner, who  moved  with  Donelson  to  Duck  river.  The  negro  was 
sometimes  in  the  possession  of  Parish  Gamer,  and  sometimes 
in  the  possession  of  Donelson.  They  lived  within  sight  of  each 
other,  and  Parish  Gamer  was  the  brother-in-law  of  Donelson. 
The  next  summer  Thomas  Gamer,  by  directions  of  Harper 
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Gamer,  took  the  girl  away  and  sold  her  to  Staton,  and  made  a 
bill  of  sale  to  Staton,  dated  the  twenty-flerenth  of  August,  181S; 
and  in  that  bill  of  sale  warranted  the  title,  but  not  the  sanity, 
of  the  girl.  Harper  Gamer  permitted  Donelaon  to  use  all  the 
property  mentioned  in  the  bill  of  sale,  except  the  negro.  It 
was  not  proved  that  Donelson  owed  anything  which  Harper  and 
Thomas  G«mer  did  not  assume,  ezeept  the  debt  reooTered  hj 
Young  before  a  justice  of  the  peace  for  the  oouniy  of  Davidson, 
for  which  the  negro  was  sold  in  1812.  This  execution  was 
grounded  on  an  execution  and  certificate  from  Bedford  county, 
founded  on  this  judgment  from  Davidson  county,  in  favor  of 
Toung,  rendered  the  twelfth  of  August,  1808.  Exception  was 
taken  to  the  reading  of  these  papers.  An  execution  issued  on 
Young's  judgment,  in  Davidson,  the  twelfth  of  August^  1811, 
which  also  was  excepted  to. 

It  was  proved  that  the  warrant  and  judgment  in  Davidson 
were  lost,  but  were  truly  stated  in  the  execution.  Martin  pur- 
chased the  girl  at  execution  sale  aforesaid,  for  fifty-four  doUaxs, 
and  sold  her  again  for  one  hundred  dollars.  Thomas  Gtamer  bid 
for  her  at  the  execution  sale  one  hundred  and  thirty  dollax8» 
thinking  to  retain  the  money.  He  afterwards  offered  to  purchase 
her  from  Martin.  The  girl  was  dumb,  or  nearly  so.  This,  how- 
ever, was  discoverable  by  ordinary  diligence;  the  girl  was  about 
ten  or  eleven  when  purchased.  Her  price,  one  hundred  and 
sixty  dollars.  *  The  plaintiff  gave  in  evidence  the  verdict  of  a 
jury,  summoned  by  the  proper  officer  to  inquire  whose  property 
the  girl  was,  who  found  her  to  be  the  property  of  Dondson. 
The  Gamers  did  not  forbid  the  sale,  nor  show  their  bill  of  sale 
when  the  execution  sale  took  place.  When  Donelson's  bill  of 
sale  was  obtained,  and  when  he  moved  away  with  Parish  Gai^ 
ner,  he,  Donelson,  was  overtaken  by  officers  with  attachments 
in  favor  of  several  creditors. 

Upon  this  record  divers  questions  arise.  The  first  is  as  to 
the  third  plea  of  the  defendant,  demurred  to  by  the  pl^w^^y 
and  holden  to  be  sufficient  by  the  court;  was  it  a  good  plea  or 
not?  This  court  think  it  was  not  a  good  plea.  When  the 
vendor  warrants  the  title  of  a  chattel  which  he  sells,  if  there  be 
a  better  title  in  another  person,  and  the  vendee  be  dispossessed, 
though  without  any  suit  or  action  at  law  or  in  equity,  the  oove> 
nant  for  title  is  broken,  as  much  as  if  there  had  been  a  recovery 
by  suit.  And  indeed  it  is  much  to  be  doubted  whether  a  suit 
might  not  be  sustained  before  dispossession,  for  if  the  vendee  be 
obliged  to  wait  till  diiq)ossessed,  the  warrantor  l^  that  tim* 
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maj  be  inaolTeiit,  thongh  otherwise  for  a  long  time  after  a  war- 
ranty. 

The  next  question  is  whether  there  ought  to  be  a  new  trial, 
and  that  depends  upon  diyers  considerations:  1.  Was  anj  lien 
created  by  the  execution  issued  by  the  justice  in  DaTidson 
county,  in  the  year  1811,  upon  the  personal  chattels  of  Donel- 
son  ?  The  supreme  court  has  already  decided  this  question  in 
the  negatiTe,  and  we  are  satisfied  with  that  decision.  Secondly, 
was  the  bill  of  sale  to  Harper  Garner  Toid,  as  to  a  creditor,  by 
non-registration  within  the  time  prescribed  by  lawf  It  was 
made  the  third  of  December,  1810,  and  was  registered  in  the 
year  1815.  The  time  of  registration  was  prolonged  before  the 
prescribed  time  expired.  No  chasm  interrened  between  the  pre- 
scribed time  and  the  act  giving  further  time.  The  bill  of  sale, 
therefore,  never  became  void  for  want  of  registration,  and  be- 
fore the  arrival  of  the  final  period  for  registration,  it  was  good 
as  to  all  persons,  creditors  as  well  as  others.  It  passed  the  ti- 
tle to  Harper  Gamer,  if  the  sale  itself  be  not  liable  to  some 
other  objection.  A  third  question  is,  whether  was  the  conrey- 
ance  by  Donelson  to  Harper  Garner  fraudulent  and  void  under 
the  circumstances  which  attended  it  ?  The  possession  being  left 
sometimes  with  Parish  Gardner  and  sometimes  with  Donelson, 
is  a  circumstance  not  explained,  and  to  that  must  be  added  that 
the  Gamers  paid  debts  only  to  the  amount  of  one  hundred  and 
eighty  dollars,  leaving  Young's  debt  unsatisfied.  Besides  the 
negro  and  other  property  mentioned  in  the  bill  of  sale.  Gamer 
received  a  horse  of  Donelson  worth  seventy  dollars,  and  a  note 
of  one  hundred  dollars  on  Williams,  which  he  paid.  These 
were  nearly  eqaal  to  all  the  debts  they  paid.  The  value  of  the 
property  received  from  Donelson  greatly  exceeded  debts  paid 
by  Gamer.  If  this  transaction  be  validated,  then  there  will  be 
saved  for  Donelson,  at  the  expense  of  his  creditors,  a  part  of 
the  property  which  ought  to  be  employed  for  the  satisfaction  of 
his  creditors.  If  it  be  a  hardship  to  set  aside  the  whole  trans- 
action, when  the  articles  received  were  paid  for  in  i>art,  by  sat- 
isfaction of  Donelson's  debt,  still  that  is  better  than  by  making 
it  good  for  all  to  exclude  a  creditor.  The  loss  will  fall  upon 
him  who  produced  the  dilemma.  The  conveyance,  therefore, 
to  Harper  Gamer  was  fraudulent  and  void  as  to  a  creditor. 

A  fourth  question  is,  whether  the  invalidity  of  this  bill  of  sale 
was  done  away  with  by  a  subsequent  sale  for  valuable  considera- 
tion to  Statonf  Answer:  There  was  not  any  sale  to  Staton 
which  can  be  noticed  in  a  dispute  between  him  or  his  assignee 


744  ^       BaiAD  V.  Statok.  [Teim. 

• 

and  a  creditor.  The  ezeeatioB  sale  was  in  the  fall  of  the  jear 
1812.  The  bill  of  sale  to  Staton  was  on  the  twenty-eeranth  of 
August,  1818.  This  sale  was  not  rendered  notorious  by  a  bill 
of  sale,  proTided  and  r^stered  as  reqnired  bjr  1784,  o.  10,  see. 
7.  There  is  no  evidenoe  of  a  sale  which  can  be  sapported 
against  a  creditor.  The  property  remained  still  as  it  was  be- 
fore. And,  besides,  a  sale  Toid  for  fraud  as  against  a  creditor 
cannot  become  unavoidable  by  a  subsequent  sale  of  the  Tcndee 
for  a  valuable  consideration,  and  Inmafide  to  one  not  conusant 
of  the  former  fraud:  Newland,  404,  496;  1  Atk.  863;  2  Ves. 
158;  5  Yes.  jun.  26,  877.  The  property,  therefore,  remained 
liable,  as  it  was  in  the  hands  of  Harper  Gamer,  notwithstanding 
the  transaction  between  him  and  Staton. 

A  fifth  question  is  as  to  the  admissibility  of  the  Terdiet  of 
the  jury  summoned  to  inquire  in  whom  the  property  of  the  girl 
was.  It  was  an  inquisition  not  made  by  virtue  of  any  legal 
precept,  nor  under  the  direction  of  a  court  legally  constituted 
to  instruct  the  jury  in  matters  of  law,  nor  to  exclude  incom- 
petent testimony,  nor  to  set  aside  the  verdict  if  wrong  or  un- 
justly obtained;  nor  to  confirm  it  by  pronouncing  a  judgment 
upon  it  It  ought  not  to  have  becoi  given  in  evidence  on  the 
trial  of  these  issues.  But  had  the  evidence  been  rejected,  still 
the  same  verdict  ought  to  have  been  given,  and  being  right, 
the  court  ought  not  to  have  set  it  aside. 

A  sixth  question  is,  as  to  the  effect  of  the  affidavits  produced 
for  the  purpose  of  obtaining  a  new  trial,  and  as  to  the  propriety 
of  hearing  them  at  all.  It  is  consistent  with  principle  to  si^ 
that  an  affidavit  made  by  the  plaintiff  or  defendant  who  cannot 
give  evidence  in  case  of  granting  a  new  trial,  shaU  be  received 
to  state  matters  upon  which  it  should  be  granted.  Supposing 
them  admissible,  they  speak  of  newly  discovered  testimony 
which  is  to  be  given  by  others.  Either  the  affidavit  of  the  wit- 
ness himself  should  be  offered,  or  some  other  indifferent  testi- 
mony showing  that  the  relief  relied  on  can  be  had. 

The  seventh  and  last  of  these  previous  questions  is  whether 
parol  evidence  can  be  received  to  prove  the  former  existence  of 
a  judgment,  and  the  loss  thereof  by  the  justice  who  gave  itT 
That  is  legal  testimony.  How  else  could  it  be  provedf  And 
must  the  right  derived  under  the  execution  be  lost  when  the 
judgment  and  execution  itself  shall  be  lostT  The  justioee  fre> 
quently  mislay,  lose  or  destroy  their  judgments  and  executions. 
It  would  be  exceedingly  pernicious  to  the  puUio  if  such  evi- 
dence were  not  receivable.    ITpon  the  whole,  it  may  be  said 
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Uiat  the  fail]  of  sale  to  Harper  Gamer  waa  Toid,  being  oovinoas, 
and  haa  not  been  set  up  by  any  posterior  transaction;  and  that 
the  yerdict  given  ought  to  stand,  notwithstanding  any  of  the 
objections  which  have  been  made.  The  result  of  this  disoussioii 
ia  that  the  judgment  of  the  circuit  court  ia  correct,  and  ought 
to  be  affirmed. 


HioKS  t;.  Parham. 

horn  ov  OhatbBm  Hmaa-— Where  one  hired  a  negro  to  another  for  a  year* 
and  the  negro  died  at  the  end  of  a  manth,  it  was  held  that  thero  waa  no 
fHlnro  of  oonaideration,  and  that  the  owner  waa  entitled  to  reoorer  npon 
the  hand  given  for  the  full  term  of  the  original  hiring 

Bill  in  equity.    The  opinion  states  the  case. 

By  CouBT.  The  bill  states  that  the  defendant  hired  a  negro 
to  the  complainant  for  a  year,  and  took  his  bond  for  the  hire; 
that  in  one  month  the  negro  died;  that  he  rendered  to  bim 
satisfaction  for  one  month's  services,  which  he  refused,  but 
sued  upon  the  bond  and  recovered.  Upon  this  bill  an  injunc- 
tion was  granted.  These  statements  are  admitted  in  the  answer. 
And  the  question  is  whether  the  injunction  shaU  be  dissolved, 
and  the  defendant  permitted  to  take  out  execution. 

The  bill  is  founded  upon  a  supposition  that  the  consideration 
has  &iled.  Let  us  examine  this  supposition:  first,  upon  prin- 
ciples; secondly,  upon  authority.  When  the  thing  purchased 
is  liable  from  its  nature  to  be  impaired,  or  determined  by  a 
contingency,  that  is  allowed  for  in  the  diminution  of  the  price. 
An  estate  for  the  life  of  the  vendor,  who  may  be  expected  to 
live  twenty  years,  will  be  sold  for  a  less  sum  than  an  estate  for 
twenty  years  certain.  The  purchaser  is  indemnified  for  the 
contingency  by  a  proportionate  abatement,  and  therefore  takes 
it  upon  himself.  If  you  purchase  it  annually  for  the  life  of  A., 
and  A.  dies,  the  next  die,  the  purchase-money  shall  not  be  re- 
funded; and  if  not  yet  paid,  the  purchaser  may  be  compelled. 
One  agreed  to  purchase  lands  in  Jamaica,  which  were  swallowed 
up  by  an  earthquake  before  the  conveyance  was  made  to  him, 
yet  he  was  liable  for  the  purchase-money:  2  Yem.  428;  1  Eq. 
Ab.  170;  2  Yes.  422;  1  Bro.  Ch.  B.  166;  2  Yem.  280;  1  P.  Wms. 
61;  2  Id.  410;  2  Bro.  Gh.  B.  17;  8  Br.  Ch.  Ca.  612. 

For  the  same  reason,  if  you  sell  me  a  horse  or  other  animal, 
and  he  die  the  next  day,  stiU  the  purchase-money  shall  not  be 
refunded,  or  if  not  yet  paid,  shall  be  paid.    The  consideratipu 
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fails  where  the  Tender  cannot  or  will  not  tranflfer  to  tho  pni^ 
chaser  the  thing  contracted  for.  Bat  if  it  be  transfemd,  and 
afterwards  determined  hj  a  contingency  to  which  it  is  natazaU^ 
sabjecty  that  contingency  is  an  appendage  which  was  calenlatad 
on,  and  proTided  against  in  fixing  the  price  at  the  time  of  the 
pnzchase.  And  jost  so  much  is  to  be  presumed  to  hare  beoi 
deducted  from  the  price  as  woold  purchase  an  insoxance  against 
it,  and  it  is  either  given  to  an  insurer,  or  the  purchaser  keeps 
it,  and  becomes  his  own  insurer.  Supi>o8e  the  purchase  of  a 
slaTe  for  the  life  of  the  absolute  owner,  and  the  absolute  owner 
die  the  next  day.  Does  this  differ  in  reason  from  the  case  last 
putT  The  purchaser  in  this  instance  also  submits  to  the  con- 
tingency, and  runs  the  risk.  Suppose  it  be  calculated  that  a 
slaTC  will  be  fit  for  service  for  twenty  years  to  come,  and  no 
longer,  and  I  give  one  hundred  pounds  for  twenty  years'  hire, 
and  he  die  the  next  day,  shall  I  be  absolute  from  payment  in 
this  case,  and  yet  be  compelled  to  pay  had  I  purchased  him 
indefinitely,  and  not  for  twenty  years  ?  Do  I  not  in  both  in* 
stances  purchase  ander  a  known  and  foreseen  contingency  t 
and  do  I  not,  in  one  case  as  well  as  the  other,  provide  for  my 
own  indemnification  in  the  reduced  price  which  I  gave  for  him  f 
If  I  am  subject  to  this  loss  in  case  of  twenty  years'  hire,  how  am 
I  exempt  in  case  of  one  year's  hire  ?  When  I  purchase  an  ab- 
solute ownership,  or  one  for  life,  or  twenty  years,  I  beocune, 
for  the  time  stipulated,  an  owner  in  the  place  of  the  absolute 
owner.  I  purchase  the  right  of  substitution,  and  am  substi- 
tuted in  all  respects,  as  a  husband  takes  his  wife  for  better,  for 
worse.  And  immediately  the  maxim  becomes  applicable.  Qui 
9eniii  commodum  debet  sentire  ei  onus.  The  vendor  who  trans- 
fers to  me  this  power  and  ownership  has  done  all  that  he  con- 
tracted for;  he  has  performed  the  consideration  on  his  part. 
Immediately  afterwards  I  may  bring  trespass  against  him  if  he 
take  the  slave  from  me,  or  trover  or  detinue,  and  recover  against 
him  for  his  intrusion  upon  my  properly.  Before  this  period, 
the  vendor  was  exposed  to  the  loss  of  his  services  by  death, 
sickness,  or  running  away;  I  was  bound  find  him  clothes,  food, 
medical  aid,  pay  his  taxes,  defend  him  from  wrong.  Immedi- 
ately after  this  period,  the  person  substituted  is  onerated  with 
all  these  casualities  and  duties,  and  there  is  no  hardship  in  this. 
For  what  is  the  price  that  the  owner  should  receive  for  his 
services  in  case  of  a  contract  to  be  paid  for  his  services  ?  Be- 
taining  the  control  over  him,  feeding,  clothing  him,  and  remain* 
ing  liable  to  all  the  aforesaid  consequences.    It  would  property 
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be  half  a  dollar  for  eTeiy  working  day  in  the  year,  amounting 
to  one  hundred  and  fifty  dollars  or  more.  But  when  I  gi^e  yon 
the  ownezship  of  him  for  a  year,  then  deducting  for  all  these 
casualties  and  duties,  the  absolute  owner  will  take  perhaps  not 
quite  half  this  sum  for  parting  with  the  power  over  him  for  one 
year.  HaTO  you  a  right  after  this  to  throw  upon  the  absolute 
owner  the  loss  occasioned  by  any  of  these  casualties,  should 
they  fall  in  your  time  ?  If  he  is  still  to  bear  the  expense  of 
medical  aid  and  loss  of  time  by  running  away  or  sickness,  and 
the  other  expenses  and  burdens  before  enumerated,  there  will 
be  exhausted  perhaps  the  one  half  of  the  sum  total  which  his 
sernces  are  worth  for  one  year,  and  which  the  owner  agrees  to 
take  as  the  price  of  the  hire,  and  the  person  taking  to  hire  will 
be  the  clear  gainer  of  the  other  half  of  the  sum  total  which  the 
services  of  the  slaTC  amount  to  in  the  year,  aboTC  those  neces- 
saxy  expenditures,  which  are  placed  upon  the  owner.  He  runs 
the  risk  of  the  slave's  life  and  gets  nothing;  he  that  takes  hire 
runs  no  risk  and  gets  all  the  excess  acquired  by  his  labor. 
Upon  principle,  then,  the  consideration  only  fails  when  the 
temporary  ownership  and  power  over  the  slave  is  withheld  from 
him  who  has  baigained  for  the  temporaiy  ownership.  How 
does  this  case  stand  upon  authorities?  1  Hen.  tc  Munf.  makes 
a  difference  between  a  loss  by  the  death  of  a  slave  and  one 
occasioned  by  sickness  or  running  away.  The  grounds  of  this 
distinction  are  not  stated,  and  if  there  be  a  difference  in  prin- 
ciple this  court  is  unable  to  perceive  it.  Analogous  cases  pro- 
ceed upon  the  principles  which  this  court  is  now  adopting.  'The 
lessee  of  a  house  which  happens  to  be  burnt,  or  occupied  by  an 
enemy  during  the  whole  or  part  of  the  term,  is  not  therefore 
exempted  from  payment.  He  is  the  owner  for  his  time  as  much 
as  the  owner  in  fee  is  for  his  time,  and  therefore  must  bear  the 
loss  accruing  in  his  time.  The  decisions  at  law  upon  this  point 
are:  Dyer,  33  (a);  Alleyn,  26;  Com.  Bep.  627;  2  Ld.  Raym. 
1477;  4  Bac.  Ab.  370;  2  Str.  763;  1  T.  E.  310,  710;  6  Id.  660, 
G51;  and  the  rule  of  law  established  has  never  been  impaired  in 
equity:  1  Ch.  Ca.  83;  Amb.  619;  8  Anstruther,  687;  1  Fonb. 
379;  1  Dall.  214,  215  [PoUard  v.  Shaaffer,  1  Am.  Dec.  239]; 
which  latter  case  is  considered  to  be  very  material,  for  there 
the  court  applied  to  it  the  principles  of  equity,  and  seemingly 
with  a  disposition  to  relieve  the  lessee  if  possible,  and  yet  could 
find  no  principle  which  supported  the  position  that  tiie  lessee 
could  be  relieved  in  equity. 

The  first  volume  of  Butherf .  Institutes.  264.  is  opposed  to 
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these  deeifiionSy  bi.t  perhaps  his  opinion,  which  only  piof< 
to  proceed  in  principles  of  natural  justioey  is  no  better  fortified 
than  are  the  uniform  decisions  giyen  by  our  municipal  judges 
for  so  great  a  length  of  time.  And  upon  what  grounds  aie 
these  decisions?  Not  a  difference  of  natures  between  secur- 
ities; the  one  being  under  seal,  the  other  not.  For  that  would 
be  no  obstacle  to  relief  in  equity,  where  the  substance,  and  not 
the  f onn  is  regarded.  But  upon  the  ground  that  the  oonsid* 
eration  has  not  failed,  though  the  premises  be  burned  down,  or 
mined  by  flood,  or  be  occupied  by  an  enemy;  for  that  these  are 
contingencies  which  he  has  purchased  together  with  the  term 
of  temporary  ownership,  and  which  he  has  been  paid  for  taking 
upon  himself  by  a  commensurate  deduction  from  the  considera- 
tion money.  It  then  follows,  by  parity  of  reasoning,  that 
neither  is  the  temporazy  owner  of  a  slaTC  exempt  from  paying 
the  price  of  his  hire,  in  case  the  slaTC  die  within  the  year.  He 
is  the  temporazy  proprietor;  he  is  submitted  for  that  term  in 
place  of  the  absolute  owner,  and  is  subject  to  all  the  duties  and 
to  all  the  casualities  which  may  happen  in  that  time,  so  far  as 
his  interest  reaches,  unless  there  be  stipulations  in  his  &Tor  to 
the  oontrazy.  Upon  the  falling  out  of  any  of  these  eontingen- 
oies,  the  purchase*money  or  consideration  agreed  to  be  giyen  is 
not  in  any  degree  affected  thereby,  and  can  neither  be  rsYindi* 
cated  or  snbstraoted. 
The  injunction  therefor  must  be  diasolTed. 


GONWAT   V.  HaLB. 

HviBAan  AB  WzraTs  Tbusxbb.— The  biulMUid  may  be  a  trastov  te  Itis  vifa 
Aooardin^,  if  a  penal  bond  be  ezeoated  to  a  bnsbaiid  and  wife  by  the 
purohaeer  at  a  sheriff's  sale  of  the  husband's  plantatioD,  oonditioned  that 
the  obligor  will  permit  them  to  remain  in  possession  of  the  pnmtsss 
during  their  natnrsl  Utss,  the  husband  is  thereby  made  the  tmatee  of 
the  wife  to  seoore  to  her  the  benefit  set  forth,  and  of  whioh  he  oaonot 
deprive  her  by  sorrendering  the  bond,  and  taking  another  to  asoaie  the 
estate  for  his  own  life. 

BujLi  in  equity.    The  opinion  states  the  case. 

Bt  Ooubt.  Upon  this  bill,  answer,  replication,  and  the  en* 
dence  adduced  on  the  hearing,  it  appears  as  follows:  Heniy 
Oonway,  now  deceased,  being  unfortunately  in  frequent  habits 
of  intoxication,  and  when  in  that  situation,  incapable  of  manag- 
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ing  his  afiaira  iritii  economy  or  prodenoe,  became  somewhat 
embanassed  with  debt,  as  well  on  his  own  account  as  by  be- 
coming a  surety  for  others.  He  was  indebted  to  the  company 
of  Hale,  Dickson  &  Co.,  of  which  Hale,  the  defendant,  was 
the  acting  partner,  upwards  of  fiye  hundred  dollars.  In  this 
situation,  he  made  a  conTeyance  of  the  tract  of  land  on  which 
be  liTed,  with  other  property,  to  his  son,  Thomas  Oonway,  un- 
der an  agreement  that  out  of  it,  he  would  pay  his  just  debts, 
and  prcmde  for  the  maintenance  of  himself  and  wife  during 
life.  The  debt  to  Hale,  Dickson  &  do.  not  being  paid,  they 
commenced  suit,  recovered  judgment,  and  the  sheriff  seized  the 
land. 

H.  Oonway  had  only  three  children,  Thomas  Oonway,  the 
wife  of  James  Sevier,  and  another  daughter,  Susanna.  Previ- 
ous  to  the  day  of  sale,  Thomas  Oonway,  having  procured  money 
.sufficient  to  discharge  the  debt,  thought  it  best  to  permit  the 
land  to  be  sold,  in  order  more  fully  to  secure  the  title.  And  it 
was  agreed  between  him  and  James  Sevier  to  purchase  the  land, 
three  hundred  and  sixty  acres,  at  the  sale;  and  to  permit  Henxy 
Conway  and  his  wife,  the  complainants,  to  enjoy  it  during  their 
lives,  and  divide  it  amongst  their  children  after  their  death. 
Before  the  sale  the  defendant  Hale,  who  had  married  the  daugh- 
ter of  James  Sevier,  expressed  a  wish  to  become  the  purchaser, 
which  Sevier  agreed  he  might,  under  such  arrangements  as  he 
oould  make  with  Thomas  Oonway. 

In  pursuance  of  the  agreement  thus  made,  Sevier  and  Thom- 
as Oonway  declined  to  bid  at  the  sale,  and  Hale  became  the 
purchaser  for  about  three  thousand  eight  hundred  dollars,  and 
gave  bund  to  comply  with  the  previous  stipulations;  one  to 
convey  one  hundred  acres  to  Susanna  Sevier,  which  has  been 
since  done;  another  to  discharge  Thomas  Oonway  from  the  pay- 
ment of  the  debt  due  by  him  to  the  company,  of  more  than  five 
hundred  doUars.  This  has  been  done,  and  Oonway  has  exe- 
cuted a  quitclaim  deed  to  Hale  for  the  land  sold  by  the  sheriff 
to  him.  These  are  not  now  in  dispute.  But  he  also  executed 
another  bond,  in  which  he  bound  himself  to  Henry  Oonway,  and 
Sarah,  his  wife,  in  the  penalty  of  five  thousand  dollars,  with  a 
ccmdition  which  is  satisfactorily  proved  to  have  been  as  foUows: 
*'  The  condition  of  the  above  obligation  is  such  that  if  the  above 
bounden  Hugh  D.  Hale  shall  permit  the  said  Henry  Oonway, 
and  Sarah,  his  wife,  to  remain  on  the  plantation  on  which  they 
now  live,  which  plantation  the  said  Hale  hath  this  day  pur- 
chased at  the  sheriff's  sale,  during  the  term  of  their  natural 
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life,  mth  the  peaoeable  ezgoyment  of  the  dweUing-hooBe,  oat- 
housesy  bam,  stables,  and  orchard,  and  plantation  in  as  full  a 
manner  as  they  now  enjoy  them,  then  the  aboTe  obligation  to 
be  Toid;  otherwise  to  remain  in  fall  force  and  Tirtae  in  law/' 

Immediately  after  the  sheriff's  sale,  Henry  Oonway  released 
and  gave  a  receipt  on  the  execution  for  the  snrplns  of  the  pur- 
chase-money after  satisfying  the  execution.  No  part  of  this  sur- 
plus was  paid.  Some  time  after  this  Henry  Oonway  and  Hale 
applied  to  Thomas  Oonway,  in  whose  hands  the  bond  was  de- 
posited, to  giTC  it  up.  At  that  time  he  refused;  but  on  hearing 
that  his  father  was  about  to  giTc  Hale  a  release  against  it,  he 
gave  it  up  to  Hale,  who  destroyed  it.  No  compensation  whai- 
CTcr  has  been  given  by  Hale  .to  Henry  Conway,  or  his  wife,  the 
present  complainant,  for  the  release  or  surrender  of  the  bond; 
nor  has  she  ever  in  any  manner  assented  thereto.  Hale  said  the 
design  of  taldng  up  the  bond  was,  that  he  should  give  another 
to  secure  Henry  Oonway  in  the  possession  during  his  own  life, 
in  exclusion  of  the  rights  of  his  wife  after  thaf  time.  Henry 
Oonway  peaceably  enjoyed  the  premises  for  about  six  months, 
and  then  died  intestate;  since  his  death  Hale  has  commenced 
suit  by  ejectment  against  the  tenants  of  Sarah  Oonwaj,  the 
widow  of  the  deceased,  to  recover  the  possession. 

To  enjoin  Hale  from  proceeding  at  law,  and  to  secure  her  in 
the  possession  of  the  premises  during  life,  is  the  object  of  Out 
present  bill.  The  principal  question  that  arises  is,  whether  the 
release  or  s>:<Trend6r  of  the  bond  l^  Henry  Oonway,  in  his  life* 
time,  will  bar  the  present  complainant  of  her  equity? 

The  provision  for  the  wife  of  Oonway  was  not  made  pursu- 
ant to  a  bargain  in  which  Oonway  was  a  party;  indeed  it  came 
not  out  of  his  estate,  but  out  of  the  estate  of  the  purchaser, 
who  but  for  his  contract  with  Oonway,  the  son,  and  Sevier,  the 
son  in  law  of  Oonway,  the  elder,  would  not  have  been  permit- 
ted to  make  the  purchase;  and  certainly  Oonway,  the  dder, 
could  have  no  pretense  of  ownership  over  the  bond,  had  it 
been  made  payable  to  any  other  person  than  himself;  but  being 
payable  to  himself,  the  idea  of  its  belonging  wholly  to  him 
arose,  and  has  led  to  this  controversy.  The  estate  of  his  wife, 
provided  for  by  the  bond,  is  subsequent  in  point  of  commence- 
ment to  the  determination  of  the  estate  provided  for  him- 
self, and  over  this  estate  of  the  wife  he  has  no  control.  It  is  a 
rule  of  equil^  that  it  regards  the  substance  not  the  form  of  the 
contract,  and  will  cause  it  to  be  executed  according  to  the  gen* 
nine  meaning  and  intent  tkereof :  Jdan  v.  Price,  1  Fonb.  87. 
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and  other  oases,  some  of  which  axe  to  be  found  in  Equity  Oases 
Abridged. 

It  is  urged  that  the  husband  oannot  be  a  trustee  for  the  wife. 
The  answer  is»  that  the  doctrine  is  otherwise  oyer  since  the 
case  of  Oarmd  t.  Buckle,  2  P.  Wms.  243,  and  the  case  of  Ben- 
neU  T.  Dams,  Id.  816.  But  if  he  could  not  be  a  trustee,  the  court 
would  so  provide  that  some  other  person  should  be,  rather  than 
through  a  mere  defect  of  formality  destroy  the  effect  of  the 
contract.  Then  her  interest  could  not  be  affected  by  the  acts  of 
the  husband,  unless  it  be  first  taken  as  a  rule  that  the  trustee 
can,  by  his  own  act,  extinguish  the  rights  of  the  oahU  que  truti, 
a  position  which  cannot  be  admitted,  especially  as  this  case  is 
oircumstaneed.  Hale  having  full  knowledge  of  the  equitable 
title. 

Decree,  therefore,  that  she  shall  enjoy  -the  possession  of  the 
prenuses  according  to  the  bond,  and  that  Hale  be  perpetually 
enjoined  from  suing  her  or  her  tenants  for  the  purpose  of  re- 
corering  possession,  and  that  he  pay  all  the  costs  of  this  suit. 


Edminson  v.  Baxter. 

CABavwoqiiMIS.] 

Mbasubb  of  DAXAom  AoAisvr  CAxajEsu^¥at  tha  lo«  of  goods  whUo  in  the 
oostody  of  a  oommon  carrier,  their  yalne  ftt  the  place  of  reception,  sad 
not  ftt  the  place  of  deUyery,  is  the  meaaoie  of  damages  in  the  aheence  of 
nefl^eotor  miacondnct  on  hia  part 

Bill  in  equity.    The  opinion  states  the  case. 

By  OouBT.  The  defendants  sued  the  complainant  at  law,  and 
recovered  judgment  for  three  hundred  and  fifty-seven  dollars 
and  sixty  cents,  for  freight  of  certain  casks  of  rum,  brought 
from  New  Orleans  to  Clarksrille,  whereupon  the  complainant 
filed  his  bill  in  equity,  complaining  that  he  put  on  board  their 
boat  at  Orleans,  divers  casks  of  rum,  and  that  after  great  delay, 
they  arrived  at  Olarksville,  when  one  hundred  and  seventynnx 
gallons  of  the  rum  were  missing,  and  were  not  delivered  by 
them  to  the  complainant,  for  whidi  they  ought  to  account,  but 
had  given  no  credit  for  in  their  verdict  and  judgment  against 
him  for  the  freight.  He  now  claims  it,  and  claimed  it  on  the 
trial  at  law,  and  pleaded  a  plea  for  its  admission,  but  the  court 
disallowed  it.  He  states  further,  that  the  defendants  are  not 
in  this  state,  but  have  withdrawn  from  it,  and  have  no  property 
in  this  state,  nor  any  debts  due  to  them. 
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The  answer  admits  the  loss  of  the  ram,  and  attnbutes  it  to 
the  insufficiency  of  the  casks,  and  to  their  not  being  painted. 
He  states  that  the  delay  in  the  voyage  was  caused  by  sickneeB 
and  desertion  of  the  crew.  This  court  ordered  a  trial  to  afioer- 
tain  whether  the  defendants  had  complied  with  the  contract, 
and  if  not,  what  damages  they  ought  to  pay,  under  a  oonaidera- 
tion  of  all  the  circumstances.  A  Terdict  was  given  August, 
1815,  for  three  hundred  and  fifty-scTen  dollars  and  sixty  cents. 
And  in  July,  1816,  one  of  the  jurors  made  an  affidavit  in  Uus 
court,  stating  that  the  assessment  of  damages  was  made  by  cal- 
culating the  value  of  the  rum  at  Clarksville,  and  not  at  Orleans, 
the  port  of  reception.  And  now  many  questions  have  been 
made  and  argued  at  the  bar. 

The  first  question  is,  as  to  the  proceedings  to  set  aside  the 
verdict  iu  such  a  case.  Ought  it  to  be  set  aside  by  the  circuit 
court.  Or  ought  there  to  be  a  bill  of  exceptions  exhibiting  the 
misdirections  of  that  court,  and  that  brought  into  this  court  to 
be  acted  upon  ?  Answer:  The  report  of  the  judge  of  the  circuit 
court,  where  the  jury  do  not  misconduct  themselves,  ought  to 
accompany  the  verdict  into  this  court.  If  there  be  any  matter 
occurring  in  the  circuit  court  which  raises  a  suspicion  in  his 
mind  that  the  verdict  ought  not  to  stand,  for  any  gross  nus^ 
behavior  of  the  jury,  the  court  should  set  aside  the  verdict 
That  course  is  not  taken  in  the  present  instance,  but  ought  to 
be  observed  in  future.  This  court  will  now  look  into  the  record, 
and  if  upon  that  it  can  be  perceived  upon  what  principles  the 
assessment  was  made,  and  that  these  were  not  the  correct  ones, 
will  rectify  the  mistake.  We  cannot  go  upon  the  ground  of  the 
juryman's  affidavit.  The  law  wisely  rejects  the  affidavits  of 
jurors  to  avoid  the  danger  of  tampering  with  them  after  the 
verdict  is  pronounced:  1  T.  B.,  and  other  subsequent  cases. 
The  clerk  and  master  will  ascertain  the  fact  to  our  aatisfao- 
tion^  if  it  became  needful  to  inquire  into  it. 

Another  question  made  is,  as  to  the  jurisdiction  of  this  courL 
It  is  said,  if  it  be  legal  to  set  off  this  demand,  it  might  have 
been  done  at  law,  if  illegal,  it  ought  not  to  be  done  here. 
Answer:  Such  is  the  situation  of  the  defendants  that  if  they  get 
their  execution  satisfied,  the  complainant  very  probably  will 
never  get  satisfaction  of  them,  because  of  their  removal,  and 
being  withdrawn  from  this  state,  leaving  nothing  here  out  of 
which  he  can  procure  satisfaction.  This  court  wUl  interfere  to 
prevent  mischief,  and  the  injustice  which  would  otherwise  hap- 
pen.    The  court  proceeds  upon  the  same  principles  ns  a  court 
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of  law  proo^dfl^  when  it  directs  one  judgment  at  law  to  be  set 
off  against  another,  not  because  it  is  ordered  by  the  act  for  allow- 
ing set-offsy  but  because  it  is  natural  equity  that  a  defalcation 
Bhall  be  made  in  such  case. 

Another  question  is  as  to  the  proof.  It  is  said  this  verdict 
might  have  been  found  on  proof  of  conversion  of  the  rum  to  the 
use  of  the  defendants  or  their  crew,  or  other  unlawful  disposi- 
tion thereof.  Answer:  We  concur  with  what  is  said  by  the  de- 
fendants' counsel,  proof  beyond  the  allegation  of  the  bill  is  not 
admissible,  and  if  given  was  illegal.  Such  facts,  if  charged  and 
proved,  might  have  subjected  the  defendants  to  a  different  rule 
for  the  assessment  of  damages:  2  Burr.  882,  1172;  2  Gould's 
£sp.  300;  3  Oai.  219;  2  Hayw.  333;  4  Mass.  115.  Here  they 
are  not  charged,  and  it  is  to  be  presumed  were  not  proved  upon 
the  assessment  of  damages. 

Anoflier  question  is,  by  what  rule  are  the  damages  to  be 
assessed  ?  We  are  of  opinion  that  the  true  rule  is  in  the  books 
and  cases  just  cited,  namely,  the  value  of  the  goods  at  the  port. 
of  reception,  unless  for  some  fault  or  neglect  or  misconduct  in 
the  carrier,  justice  should  require  the  application  of  a  different 
one.  The  case  stated  by  the  complainant's  counsel,  of  a  con- 
version to  the  use  of  the  carrier  after  arriving  at  the  port  of 
delivery,  would  form  an  exception,  and  so  would  other  cases 
colored  with  an  equal  and  deeper  tioge  of  culpability. 

Let  the  master  ascertain  and  report  to  this  court  to-morrow 
Auoming  the  amount  of  the  one  hundred  and  seventy-six  gallons 
of  rum,  calculated  at  the  Orleans  and  also  at  the  Clarkesville 
value,  and  deduct  the  former  from  the  latter.  And  as  to  the 
balance,  when  ascertained,  let  the  injunction  be  perpetuated 
ond  dissolved  as  to  any  surplus  above  it.  And  let  the  defend- 
ants pay  the  costs  of  this  suit.  If,  after  the  correction  of  this 
verdict  as  aforesaid,  and  allowing  for  the  freight  recovered  by 
the  defendant,  there  shaU  remain  a  balance  of  the  damages 
assessed,  to  be  paid  to  the  complainant,  let  there  be  a  decree 
for  the  payment  thereof  to  him  in  three  months  from  this  day, 
with  the  same  directions  concerning  costs  as  above  stated. 


See  Bracket  v.  McNair,  7  Am.  Dec.  447»  for  the  rule  of  duuigee  in  a  oaet 
of  failare  to  deliver  by  a  oommon  curier. 
An.  X>BO.  Vol.  XX— 48 
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Long  v.  Doolbt. 

[A  Hatwood,  138.] 

Sraomo  PXBIOB3CAK0B  NOT  ON  PAROL. — A  coort  of  eqiiitj  will  not  ymj  a 
written  agreement  by  parol  testimony,  and  then  apeoifioally  ocecvto  the 
agreement  so  varied. 

Bulbs  of  Eyxdencx  ts  Equity.— The  ralea  of  evidenoe  are  the  aame  ia 
equity  as  in  oourte  of  oommon  law. 

Bill  in  equity.     The  opinion  Btatea  the  case. 

ByCouBT.  The  bill  states  that  complainant's  father,  Nieholas 
Long,  died  iu  1798,  having  devised  to  seven  of  his  children, 
one  of  whom  is  the  complainant,  a  tract  of  land  of  five  thousand 
acres,  near  the  tovfn  of  Columbia,  in  Murray  county;  theae 
devisees  sold  four  hundred  acres  of  the  said  land  to  one  William- 
son, one  hundred  acres  to  Goodloe,  and  four  hundred  acres  to 
Peter  B.  Booker,  and  that  they  authorized  complainant  to  sell 
two  hundred  and  fifty  acres,  so  as  not  to  interfere  with  what 
had  been  sold;  that  complainant  accordingly  sold  to  the  de- 
fendant, William  Dooley,  two  hundred  and  fifty  acres,  who  was 
well  acquainted  with  the  boundaries  of  the  five  thousand  aere 
tract,  and  with  the  several  tracts  sold  out  of  it,  above  stated; 
and  stated  to  him  expressly  that  he  would  not  sell  or  convey  any 
part  contained  within  the  bounds  couTeyed  to  Williamson  and 
Ooodloe,  and  that  the  defendant  declared,  when  he  came  to 
get  his  deed,  that  the  boundaries  thereof  did  not  indode  any 
of  the  above  lands  sold  to  Williamson  and  Qoodloe;  whersaa 
the  defendant  did  not  know,  and  the  fact  is  that  the  northern 
boundary  of  this  tract  covers  forty  acres  of  Ooodloe*8,  and  his 
western  boundary  covers  nineteen  acres  of  Williamson's. 

The  answer  states  that  defendant,  on  the  thirteenth  of  Sep- 
tember, 1808,  purchased  from  complainant  two  hundred  and 
fifty  acres,  at  four  dollars  per  acre,  and  received  from  him  a 
written  memorandum  thereof,  as  follows,  to  wit:  "  I  have  sold 
to  William  Dooley  two  hundred  and  fifty  acres  of  land,  eo  as  to 
include  where  he  now  lives,  beginning  at  two  sugar  trees  Peter 
B.  Booker's  southwest  comer,  then  west,  two  hundred  poles; 
then  north,  two  hundred  poles;  then  east,  two  hundred  poles; 
chen  south,  two  hundred  poles  to  the  beginning."  Signed, 
John  Joseph  Long. 

Defendant  admits  that  soon  after  this  he  heard  of  Williamson 
running  out  the  land  he  afterwards  purchased,  and  informed 
Long  of  it,  who,  appearing  uneasy,  defendant  agreed  to  be 
bounded  by  his  (Williamson's)  line  if  he  had  purchased,  or  pro- 
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core  Williamaon  to  extend  no  farther  than  his  line;  that  on 
the  twenty-fourth  December^  1808,  he  entered  into  artideewith 
complainant,  specifying  their  contract  more  particidarly,  and 
at  the  same  time  made  the  first  pajrment  pnrsnant  to  the  same,  of 
fiye  hundred  dollars;  but  before  the  articles  were  drawn,  defend- 
ant told  Long  he  wanted  the  matter  about  Williamson's  line 
settled  and  understood  between  them  that  he  believed  William- 
eon  had  not  purchased.  Long  replied  he  knew  he  had  not,  and 
that  defendant  might  do  as  he  pleased.  Defendant  then  informed 
him  he  would  take  the  land  contracted  for,  and  so  the  articles 
were  drawn  and  executed  by  them.  Defendant  denies  that  he 
had  any  conversation  with  complainant  about  Ooodloe's  land, 
or  that  he  was  informed  or  knew  of  Qoodloe's  claim  near  his 
land  until  after  the  execution  of  the  said  articles  and  the  pay- 
ment of  the  five  hundred  dollars,  and  also  denies  that 
complainant  ever  to]d  him,  before  the  date  of  the  conveyance 
io  him,  that  he  was  authorized  to  sell  two  hundred  acres  so  as 
not  to  interfere  with  the  lands  of  Ooodloe  and  WiUiamson,  and 
that  he  never  viewed  the  land,  to  ascertain  how  two  hundred 
acres  might  be  laid  off  so  as  not  to  interfere  with  them.  De- 
fendant paid  the  last  payment  on  the  fourteenth  December, 
1809,  and  got  his  deed  according  to  his  contract,  and  no  objec- 
tion was  made  on  account  of  interferences  of  Ooodloe  or  Wil- 
liamson, or  even  mention  made  of  them. 

Barnes'  deposition  was  read  on  the  part  of  the  plaintiff.  It 
stated  that  in  August  or  September,  1808,  Dooley,  in  conversa-' 
tion  with  complainant,  said  the  land  he  was  buying  would  not 
interfere  with  the  lands  which  had  been  sold  by  the  heirs  of 
Xiong.  Watson's  deposition,  on  the  same  side,  stated  that  in 
August  or  September,  1808,  in  a  conversation  between  plaintiff 
and  defendant,  defendant  said  he  would  stop  at  the  lines  sold 
by  the  heirs  of  Long,  and  said  that  the  land  purchased  by  him, 
did  not,  and  could  not  interfere  with  any  land  sold  by  the  heirs 
of  Long.  Butledge's  deposition  also  states  that  in  a  conversation 
between  plaintiff  and  defendant,  the  defendant  said  he  would 
stop  at  Williamson's  line,  if  Williamson  had  purchased,  or 
Williamson  should  stop  at  his  line.  Willis's  deposition  on  the 
same  side  states  that  on  the  twenty-fourth  of  December,  1808, 
when  the  articles  of  agreement  were  executed,  defendant 
agreed  to  lay  off  the  land  in  such  form  as  not  to  interfere  with 
Williamson's,  and  he  further  said,  it  would  not  interfere  with 
it;  does  not  remember  that  anything  was  said  about  Ooodloe's 
tract.    Several  depositions  were  read  on  the  part  of  the  defend- 


766  LoNO  r.  Doolki.  [TeuA. 

ftnt,  btit  mmecestezy  to  be  noticed  from  the  Tiew  that  I  take  of 
the  ease. 

This  bill  is  brought  to  establish  a  different  contract  from  the 
one  that  has  been  exhibited  between  these  parties;  the  one  that 
has  been  executed  is  a  written  one,  and  the  bill  charges  that  a 
term  of  the  real  contract  is  different  from  what  is  written.  That 
the  execution  being  according  to  the  written^  and  not  according 
to  the  real  agreement,  it  prajs  that  the  real  one  which  rests  as  to 
this  term  upon  parol  proof ,  may  be  established  and  executed, 
and  the  execution  of  the  written  contract  so  &r  set  aside  as  is 
inconsistent  with  this  alteration  or  term.  The  bill  charges  that 
the  forty  acres  included  within  Ooodloe's  deed,  and  the  eighteen 
acres  included  within  Williamson's  deed,  was  agreed  by  the  de- 
fendant Dooley  not  to  be  included  within  the  contract  between 
them,  and  not  to  be  conveyed  by  the  deed  from  the  complain- 
ant to  the  defendant,  and  prays  that  defendant,  by  decree  of  this 
court,  may  be  compelled  to  take  this  quantity  of  forty  acres  and 
eighteen  acres,  the  interferences  of  Williamson's  and  Ooodloe's 
claims,  out  of  complainant's  land  lying  to  the  south  of  defendant's 
tract  as  at  present  conveyed  to  him;  and  that  the  defendant 
may  be  divested  of  all  right  and  title  in  and  to  the  said  inter- 
ferences of  forty  acres  and  eighteen  acres. 

Suppose  an  action  at  law  had  been  brought  upon  the  articles, 
by  Dooley  against  Long,  for  not  making  a  conTcyance  pursuant 
to  the  agreement  therein  contained,  would  it  have  been  compe- 
tent for  Long  to  have  introduced  parol  evidence  to  show  that 
the  land  agreed  to  be  conveyed  by  the  articles,  beginning  at 
Peter  B.  Booker's  southwest  comer,  on  two  sugar  trees,  thence 
west  two  hundred  poles,  thence  north  at  right  angles,  so  as  to 
make  the  said  quantity,  which  forms  a  square  figure  containing 
two  hundred  and  fifty  acres,  in  four  lines,  was  agreed  by  the 
parties  to  be  varied  in  running  the  same,  by  making  offsets,  so 
as  to  void  the  claims  of  Williamson  and  Ooodloe,  and  form  a 
figure  bounded  by  eight  lines,  containing  not  two  hundred 
acres,  or  if  to  contain  the  proper  quantity,  to  make  still  greater 
alterations,  contrary  to  the  articles?  Surely  not,  for  parol  evi- 
dence cannot  be  received  to  contradict  a  written  agreement; 
the  written  instrument  must  be  considered  as  containing  the 
true  agreement  between  the  jMirties,  and  as  furnishing  better 
evidence  than  any  which  can  be  supplied  by  parol.  The  reason 
assigned  by  Lord  Ooke  is,  it  would  be  inconvenient  that  matters 
in  writing,  made  on  consideration,  and  which  finally  import  the 
certain  truth  of  the  agreement  of  the  parties,  should  be  con- 
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trolidd  by  an  aterment  of  the  parUea,  or  be  prored  bj  the  un- 
eertain  testimoxiy  of  elippeiy  memoiy. 

The  roles  of  evidence  are  the  same  in  eonrts  of  equity  as  of 
common  law.  It  is  a  general  principle  established  in  the  former 
no  less  than  in  the  latter,  that  parol  evidence  of  the  intcD- 
tion  of  theparties  is  not  admissible  to  vary  or  add  to  the  terms 
of  a  written  agreement;  if  the  agreement  is  certain,  explained 
in  writing,  and  signed  by  the  parties,  that  binds  them.  If  not 
certain,  and  parol  evidence  is  necessary  to  prove  what  the  terms 
were,  to  admit  such  evidence  would  effectually  break  in  upon  the 
statute  of  frauds,  and  introduce  all  the  mischiefs,  inconvenience 
and  uncertainty  which  the  statute  meant  to  prevent.  In  the  case, 
therefore,  of  Bich  v.  Jackson,  4  Bro.  Ch.  Ca.  6,  515;  6  Yes.  jun. 
884,  on  a  bill  for  a  specific  performance,  the  court  of  chancery 
gKve  the  same  judgment  against  the  admissibility  of  parol  evi- 
dence varying  a.  written  contract  that  had  been  given  before  the 
court  of  common  pleas  in  an  action  between  the  same  parties. 
The  question,  said  Lord  Bosslyn,  in  that  case,  is  whether  in 
equity,  any  more  than  at  law,  such  evidence  ought  to  be  ad- 
mitted; whether  there  is  any  distinction  in  a  court  of  equity, 
where  a  party  comes  to  enforce  a  written  agreement  by  obtain- 
ing a  more  formal  instrument,  and  to  add  to,  in  doing  that,  a 
term  not  expressed  in  the  written  agreement.  I  have  looked 
into  all  the  cases,  says  he,  and  cannot  find  that  this  court  has 
ever  taken  upon  itself,  in  executing  a  written  agreement  by 
special  performance,  to  add  to  it  by  any  circumstance  that 
parol  evidence  could  introduce. 

When  a  court  of  equity  is  called  upon  to  exercise  its  peculiar 
jurisdiction  by  decreeing  a  specific  performance,  the  party  to 
be  charged,  the  defendant,  is  admitted  to  show  that  under  the 
circumstances  the  plaintiff  is  not  entitled  to  have  the  agreement 
specifically  performed,  the  admission  is  frequent,  it  is  used  to 
rebut  an  equity.  The  defendant  says,  the  agreement  you  seek 
is  not  the  agreement  I  meant  to  enter  into,  and  then  he  is  let 
in  to  prove  fraud  and  mistake:  1  Sch  tc  Lef.  80;  for  the  court 
will  not  give  relief  unless  it  is  satisfied  under  all  the  circum- 
stances it  is  equitable  to  do  so.  But  whether  a  plaintiff  in  a 
court  of  equity,  on  a  bill  for  a  specific  performance  of  a  written 
agreement,  can  it  in  any  case  be  admitted  to  prove  that  some 
terms  of  the  agreement  have  been  omitted,  or  varied  by  fraud, 
mistake,  or  surprise,  is  a  much  more  difficult  question,  and  the 
cases  are  hardly  recondlaUe. 

But  the  late  case  of  WooUam  v.  Beam,  7  Yes.  jun.  211,  seems 
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io  ha^e  settled  the  dootzine  on  this  subjeot.    The  plaintiff  ibeie 
filed  his  bill  for  the  specific  perfonoance  of  a  lease,  and  the 
master  of  the  rolls,  in  giving  judgment  says,  that  by  the  rule  of 
law  independent  of  the  statate  of  frauds,  parol  evidence  could 
not  be  receiyed  to  contradict  a  written  agreement.    To  admit  it 
for  the  purpose  of  proving  that  the  written  instrument  does  not 
contain  the  real  agreement,  would  be  the  same  as  receiving  it 
for  every  purpose.    It  was  for  the  purpose  of  shutting  out  that 
inquiiy  the  rule  of  law  was  adopted.    Though  the  written  in* 
strument  does  not  contain  the  terms,  it  must,  in  contemplation 
of  law  be  taken  to  contain  the  agreement,  as  furnishing  better 
evidence  than  any  parol  may  supply.    This  evidence,  continues 
the  master  of  the  rolls,  is  not  offered  for  the  purpose  of  resift- 
ing,  but  of  obtaining  a  decree  first  to  falsify  a  written  agreement, 
and  then  to  substitute  in  its  place  a  parol  agreement  to  be  exe- 
cuted by  the  court.    Thinking  as  I  do,  that  the  statute  has  been 
already  too  much  broken  in  upon  by  supposed  equitable  excep- 
tions, I  shall  no  further  in  receiving  and  giving  effect  to  parol 
evidence.    There  is  no  case  in  which  the  court  has  gone  the 
length  now  desired.    The  master  of  the  rolls  condudes  thus: 
The  evidence  offered  in  this  case  is  to  vazy  an  agreement  in  a 
material  part,  and  having  varied  it,  to  procure  it  to  be  execute^ 
in  another  form.    There  is  nothing  to  show  this  ought  to  be 
done,  and  the  bill  was  dismissed. 

So  in  the  present  case,  the  fraud  and  the  variation  in  the  writ- 
ten  contract  charged  in  the  bill  being  denied  and  put  in  issue,  I 
think  the  parol  testimony  read  in  this  case  ought  to  form  no 
part  of  it  by  the  rules  of  law.  But  independent  of  this  ground, 
and  admitting  the  plaintiffs  testimony  to  be  l^gal,  when  weighed 
with  the  testimony  on  the  other  side,  no  foundation  appears  for 
a  decree  in  favor  of  the  complainant.  The  bill  must,  therefore, 
be  dismissed. 


Bee  a  limiUr  dednoa  in  Masnehnsetti^  Dwigki  v.  Fmmt^,  aHU,  148^  mA 
note  thereto. 


Rogers  v.  Wallbb. 

fAHATWOOD»»8.] 

Bir^oiRnro  Judgioht  at  Law.— A  oonrt  of  equity  win  not  giaat  an  i^Joi^ 

tion  againat  a  judgment  *t  law  obtained  upon  a  bond,  en  tiia  gnmnd 

that  snch  bond  waa  prooored  by  £nnd. 
Tbtast  BaropFBD  to  Dsnt  Lafdlobd's  TrrLi.— One  who  takes  poaaeanon 

under  a  leaae  ia  eatopped  to  deny  hia  landlord'a  title  when  aned  on  the 

oovenanta  in  the  h 
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CoMTmAon  AoAZHiT  PuBUO  FouoT.^Contimott  inflramdem  legi$,  and  to  tlM 
detrimeni  of  pnblio  zi^ie^  we  yM;  but  it  does  not  foiDoir  tliait  making 
a  oontFaot  void  for  obviating  a  paUio  inim>hief  doea»  new— irily,  render 
all  aabordinata  and  deriyatiTe  oontraote  void. 


Bsji  in  equity.    Tbe  opinion  states  the  ease. 

By  Oourt.  Not  to  notice  allegations,  either  in  the  bill  or 
answer,  except  snch  as  are  supported  by  proof,  the  facts  seem 
to  be  that,  in  1804,  the  present  defendants  put  Bogers  in  pos- 
session of  a  tract  of  land,  and  small  plantation  and  houses  upon 
it,  for  one  year,  in  consideration  of  a  rent  to  be  paid  by  him  for 
it.  DifTerences  arose  between  them;  an  arbitration  was  agreed 
upon,  which  not  taldng  effect,  Waller,  in  the  absence  of  Beatty 
(co-defendant),  framed  articles,  signed  by  him  and  Bogers,  and 
sealed;  Waller  promising  that  Beatty,  by  a  certain  day,  should 
sign  them  also,  or  that  the  same  should  be  considered  of  no 
effect.  These  stipulated  that  Bogers  should  keep  possession 
for  three  years  and  blank  months,  to  be  filled  up  by  reference 
to  a  lease  said  to  haTO  been  made  by  a  Cherokee  to  the  defend- 
ants, which  was  in  the  hands  of  a  third  person,  then  at  a  dis- 
tance. A  sum  of  money  was  to  be  paid  by  Bogers  for  this 
liberty.  The  payments  were  to  be  made  by  installments.  The 
articles  were  noTcr  signed  by  Beatty. 

A  witness  proved  that  the  articles  did  not  state  that  Bogers 
was  to  have  beside  the  land  and  houses  and  plantation,  all  the 
articles  of  personal  property  attached  to  the  plantation  and 
houses,  except  the  kitchen  furniture;  but  were  omitted  out  of 
the  articles,  because,  being  chattels,  the  law,  it  was  supposed, 
did  not  require  the  insertion  of  them.  The  defendants  after^ 
wards  caused  Bogers  to  be  arrested  by  the  military,  as  being 
upon  Indian  lands  against  the  laws  of  the  United  States,  leaying 
his  family  upon  the  lands.  And  that  after  a  day  or  two,  being 
released,  he  returned  to  the  land  again,  and  continued  to  reside 
on  it  with  his  family  until  after  the  time  agreed  upon  in  the 
articles.  After  the  extinction  of  the  Indian  claim  hy  treaty  in 
the  year  1805  or  1806,  he,  Bogers,  entered  the  land  as  vacant, 
and  obtained  a  grant  for  it.  That  it  was  claimed  by  several  dif- 
ferent grantees  under  the  state  of  North  Carolina.  A  horse 
raised  upon  the  plantation  in  1804,  Beatty  sued  for  as  belong- 
ing to  himself,  and  not  to  him  and  Waller  jointly,  and  recov- 
ered damages.  This  horse,  Bogers  insisted,  was  part  of  the 
articles  to  the  plantation,  and  a  part  of  the  consideration  for 
which  he  was  to  pay  the  sum  aforesaid. 

It  is  argued  that  a  lease  made  to  the  defendants  by  a  Chera* 
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kee  Indian  of  lands  within  an  Indian  boondaiy,  waa  Toid  by 
the  laws  of  the  United  States.  And  references  are  made  to 
many  cases^  showing  that  bonds  prohibited  by  statute,  or  the 
common  law,  are  void;  such  as  bonds  in  restraint  of  marriage, 
those  for  adulterons  oohabitationy  simoniacal  bonds;  these  are 
all  Toid,  and  so  are  bonds  and  leases  prohibited  upon  grounds 
of  public  policy  9  and  for  the  preyention  of  pubUo  mischief.  It  is 
equally  undeniable  that  contracts  in  fraudem  legis,  and  to  the 
detriment  of  public  rights  and  in  defeasance  of  them,  are  also 
Toid. 

But  does  it  follow,  that  making  a  contract  void  for  obviating 
a  public  mischief,  does  by  inevitable  inference  make  Toid  aU 
subordinate  deriTative  contracts  ?  Such  a  consequence,  in  the 
case  before  us,  would  directly  infringe  another  rule  of  equal 
importance  to  the  general  welfare;  a  rule  which  ought  not  to 
be  deemed  rescinded  but  by  a  plain  declaration  of  the  legislature 
or  irresistible  inference.  It  is  this:  **  Good  fiuth  in  all  things 
ought  to  be  preserved/'  and  temptations  removed  as  far  as  pos- 
sible to  forsake  the  path  of  simple  dealing.  With  this  view  is 
framed  the  rule  between  the  landlord  and  tenant.  Taking  pos- 
session under  his  landlord,  he  implicitly  renounces  every  advan- 
tage, which  could  not  be  taken  were  the  possession  not  deliversd 
to  him.  The  landlord  must  be  placed  in  sUUu  quo.  He  must 
not  be  put  to  sue  a  third  person,  his  adversary,  for  the  posses- 
sion, nor  tenant  himself.  The  possession  is  his  before  the  lease; 
it  is  so  by  the  tenant  after  the  lease,  and  he  must  not  be  de- 
prived of  it  by  the  treachery  of  the  tenant.  The  reason  is  be* 
because  it  is  not  honest;  and  it  is  dishonest  because  it  cannot 
be  done  but  by  disappointing  the  reasonable  expectations  of  the 
landlord,  entertained  at  the  time  of  the  contract,  and  known  by 
the  tenant  to  be  so. 

Had  this  good  faith  been  observed  in  the  present  instance, 
had  Sogers,  when  Beatty  refused  to  sign,  renounced  the  con- 
tract and  possession  together^  and  had  placed  the  defendants  as 
he  found  Uiem,  they  probably  would  hare  continued  it  without 
interruption,  and  would  have  taken  the  profits  which  he  received 
for  several  years.  Thus  by  his  misdoings,  the  defendants  have 
been  subjected  to  losses,  and  Bogers  bad  reaped  benefits  he  was 
not  in  justice  entitled  to,  but  which  they  were,  this  two,  through 
imposition  upon  them,  and  by  the  adoption  of  measures  directly 
the  reverse  of  those  which  his  contract  either  eq^rsased  or  in- 
dubitably implied.  From  the  source  we  are  contemplating  is 
derived  the  rule  of  pleading,  wSL  hoibmi  in  ienmrnmliM,  where  the 
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the  tenant  has  not  enjoyed,  and  can  only  be  chaiged  upon  a 
oontraot  whioh  enabled  bim  to  haTe  enjoyed  if  he  would;  and 
of  not  BO  pleading  where  he  has  actoally  enjoyed.  It  is  nnjnst 
to  have  the  benefit  of  a  contxact,  and  then  to  evade  the  pay- 
ment of  the  stipulated  price:  6  T.  B.  4;  1  Wash.  87,  861. 

The  case  in  6  T.  B.  4,  is  exactly  the  same  in  principle  as  this; 
and  answers  the  distinction  taken  at  the  bar  between  a  primary 
contract  prohibited  by  statute,  and  its  deriTative  contract,  and 
one  not  so  prohibited,  and  its  deriTative.  Still,  says  the  de- 
eision,  the  rule  of  not  impeaching  the  landlord's  title  by  the 
tenant  shall  operate.  If  the  landlord  be  entitled  to  recoTer  at 
law,  it  cannot  be  said  that  he  is  not  entitled  in  equity.  The  rule 
in  both  courts  is  the  same.  Here  we  might  stop,  for  this  is 
ground  enough  to  decide  the  case  upon. 

But,  indeed,  another  point  is  made,  and  it  is  well  enough 
here  not  to  overlook  it.  The  common  law  and  trial  by  jury  in 
oase  of  disputed  facts,  is  the  birthright  of  the  people,  and  the 
best  preservative  of  their  constitutional  rights.  Every  devia- 
tion from  its  rules,  though  sometimes  dictated  by  necessity, 
yet  at  the  same  time  widens  the  breach  for  intrusion,  and  ex- 
poses the  conmion  law  to  encroachment.  It  puts  into  action 
the  exercise  of  a  discretion,  uncongenial  with  the  genius  and  the 
spirit  of  the  common  law.  If  new  and  extraordinary  cases  some* 
times  call  for  its  exertion,  at  least  it  ought  to  be  confined  within 
the  limits  assigned  by  precedent,  with  respect  to  old  ones;  and 
of  this  sort  is  the  one  now  before  us.  Bogers  says  he  was  not 
legally  bound  by  the  articles,  because,  as  he  avers,  the  writing 
was  delivered  upon  condition  to  be  obligatory  upon  him  if 
Beatty  should  sign  it,  and  not  otherwise,  and  tiiat  Beatty  did 
not  sign. 

Is  not  this  triable  at  law  by  a  jury?  Shall  this  court  try  it 
over  again  and  reverse  their  decision  ?  Whose  decision  is  most 
to  be  most  credited  upon  a  matter  of  fact,  theirs  or  ourst 
The  constitution  will  answer  this  question.  True,  these  ver- 
dicts were  rendered  only  in  two  actions  for  two  different  in* 
stallments,  the  others  remain  yet  to  be  tried.  But  is  not  a 
verdict  upon  the  same  point  between  the  same  parties  directiy 
in  issue,  though  not  in  the  same  suit,  forever  conclusive  upon 
these  parties?  We  refer  from  memory  to  Willis's  Beports,  and 
to  Peake's  Evidence,  47,  88;  8  East,  866.  Much  more,  then,  if 
the  point  be  upon  the  same  instrument.  Bogers  is  forever  con- 
cluded at  law  upon  this  point,  if  it  be  properly  relied  on  in 
pleading,  or  so  far  as  a  verdict  concludes  when  given  in  evi« 
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dence;  that  is,  not  absolatelj,  bat  salqeei  to  such  coiiflidei»> 
tiona  as  may  fairly  lessen  its  force  before  a  jury,  which  consider- 
ations, howcTer,  to  have  weight  against  a  Terdict,  ooght  to  be 
of  immense  magnitude.  Sogers  csnnot  effectually  say  he  did 
not  execute  this  writing,  nor  can  he  say  that  it  is  but  an  error. 

Again,  it  is  argued  that  the  origi^ial  lease  was  void  at  law, 
being  an  Indian  lease;  and  that  being  Toid,  no  under  lease  could 
be  made,  and  that  the  defendant  at  law  was  not  bound  to  pay 
whether  he  did  or  did  not  enjoy.  Is  there  an  impedimeni 
shown  which  disabled  him  to  plead  these  matters  of  defense  at 
law?  Was  he  hindered  by  any  uncommon  circumstance  which 
caused  a  mistake,  or  any  ineYitable  accident,  or  any  unfairness 
in  the  trial,  not  discoTered  in  time  to  be  corrected?  Then 
what  specifically  is  the  ground  of  coming  into  this  court  f  Is  it 
the  failure  of  consideration  f  That  will  do,  perhaps,  when  a 
fee  is  purchased,  and  the  Tendee  is  drawn  in  by  an  averment  of 
the  seller,  known  by  himself  to  be  untrae,  that  Uie  title  is  a  good 
one;  or  when  the  Tender  by  articles  declares  it,  where  in  truth 
he  has  no  titie.  Here  the  consideration  fails,  for  he  is  to  pay 
for  a  good  title  and  cannot  obtain  it.  In  case  of  a  lease  it  is 
not  a  good  titie  but  possession,  that  is  purchased,  and  the  en« 
joyment  thereof;  if  the  lessee  hath  that,  he  hath  the  thing  for 
which  he  was  to  pay. 

Here,  indeed,  the  reflection  meets  us,  that  a  third  person 
having  the  titie,  may  by  and  by  recover  in  ejectment,  and  then 
by  action  of  trespass  for  the  mesne  profits  recover  of  the  tenant 
after  he  has  paid  his  landlord.  If  the  rale  of  law  exposes  lum 
to  this  inconvenience,  it  is  not  for  this  court  to  change  the  law; 
and  what  is  more  substantial  answer  to  show  what  is  the  rule  of 
law,  we  would  not  in  reason  change  it,  were  we  at  liberty  to  do 
so»  It  is  better  for  him  to  resort  back  to  the  man  he  trusted  to 
than  for  a  stranger  to  do  so.  It  is  better  not  to  provide  against 
a  contingency  that  may  never  happen  than  to  take  for  granted 
that  it  will,  and  therefore  exempt  the  tenant  against  his  own 
plighted  faith,  and  encourage  the  sei^rch  for  dormant  titles  to 
be  used  against  the  landlord,  and  other  devices  to  coien  him, 
which  otherwise  would  never  be  thought  of. 

The  only  remaining  equitable  ground  insisted  on  is,  that  tha 
defendant  at  law  is  placed  by  the  verdict  without  remedy  at  law, 
though  greaUy  injured,  and  therefore,  ex  neoemUde,  ought  to 
be  redressed  in  this  court.  But  it  is  not  the  record  of  the  ver* 
diet,  when  fairly  obtained  and  standing  in  force,  higher  evidence 
than  that  which  is  offered  to  militate  against  it  ?    Again,  would 
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not  this  Bnggestlon  let  in  the  interf  exenoe  of  equity  to  OTeiy  poe^ 
Bible  case  at  law?  Oannot  the  loaing  party  say  in  every  case^ 
here  is  injostice;  here  is  the  eyidence  to  prove  it;  that  the  court 
mnst  inspect  it  to  disooTer  the  injostice,  and  when  discoyered, 
to  apply  the  remedy  ?  If  this  were  enough  to  indaoe  the  inter* 
ferenoe  of  this  ooort,  the  Texy  foundations  of  the  common  law. 
would  be  snbrerted. 

Then  here  is  no  ground  recognised  by  correct  precedents  or> 
principles  for  applying  to  this  court;  and  for  this  reason,  also» 
the  present  application  l^  this  bill  ought  to  be  rejected. 

Bill  dismissed. 

8— aott  to  BMmhaidtr  v.  C^kirief^SAm.  Deo.  682;  MtoiU^gdoontnotk. 


Westmokbland  V.  Dixon. 

{I  Haiwood,  9S8.] 

t^amst  "DEnar  n  Obattbl  Sold.— When  there  i»  no  vrj^tm  wmanty,  and 
the  yendor  eeOs  a  thing  ae  aonnd  whioh  is  uneoimd,  having  a  latent  do* 
feet  unknown  to  him,  he  is  not  answerable  to  the  bayer;  the  law  will 
not  raise  an  implied  undertaking  to  make  good  the'defeot. 

Bill  in  equity.    The  opinion  states  the  case. 

Bt  Coubt.    From  the  bill,  answers,  and  testimony  in  this 
case,  it  appeared  that  the  defendant,  Shelton,  was  in  partner- 
ship with  the  other  defendant,  Dixon.    Being  in  Dinwiddie 
county,  in  the  state  of  Virginia  with  a  drove  of  hogs  belonging 
to  the  firm,  on  the  sixteenth  of  February,  1818,  he  sold  the ; 
balance  of  his  hogs  to  one  Whitehead,  and  receiTed  in  part 
payment  a  negro  fellow  about  thirty  or  forty  years  of  age  at  the 
price  of  two  hundred  and  ninety-fiye  dollars.    Shelton,  immedi* 
ately  after  this  purchase  of  the  negro,  set  out  u^ton  his  return  '■ 
to  this  state,  and  after  one  day's  travel,  sold  the  said  negro  to : 
complainant,  Westmoreland,  in  the  county  of  Brunswick,  for 
two  hundred  and  ninety-five  dollars,  eighty-five  dollars  of  which  > 
was  in  mon^,  the  balance  in  obligations  on  Wataon,  Irvine  & 
Hall,  of  Nashrille.     Shelton  assigned  the  bill  of  sale  from 
Whitehead  to  the  complainant,  by  indorsement  on  the  same  in ' 
the  name  of  the  firm. 

It  appeared  that  Shelton  had  not  the  negro  more  than  twenty*  - 
four  hours  in  his  possession;  that  being  the  space  of  time  be-  :. 
tween  the  purchase  from  Whitehead  and  the  sale  to  Westmore*  • 
land.    About  five  days  after  the  complainant's  purchase,  the  * 
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negro  had  a  fit.  On  the  twentieth  March  lollowing,  he  had 
another,  being  the  first  day  of  his  jonmej  from  the  complain- 
ant's residence  in  Brunswick  connty,  Yiiginia,  to  the  county  of 
Dayidson,  in  this  state,  whither  the  complainant  sent  him,  being 
about  to  remove  himself  in  the  fall.  The  said  negro  lived  with 
a  certain  Abemathy,  in  the  county  of  Davidson,  until  the  fall 
of  the  same  year,  1813,  during  which  time  he  had  fits  freqaentlj 
of  a  dangerous  kind,  subjecting  him  to  fall  into  the  fire,  and  be 
burned;  that  during  the  same  time,  in  working  with  the  negroes 
of  the  said  Abemathy,  he  did  not  keep  his  com*row,  but  would 
work  out  of  it  in  half  a  dozen  hills,  into  another  row;  that  in 
the  fall,  when  the  complainant  moved  to  Davidson,  he  waa 
worth  nothing. 

It  did  not  appear  by  any  express  proof  that  Shelton  knew 
anything  of  the  unsoundness  of  the  negro,  or  of  his  having  fita 
at  the  time  of  his  sale  of  him  to  the  complainant.  The  com- 
plainant, in  Februaiy,  1814,  went  to  the  defendant  Shelton'a 
house  for  the  purpose  of  getting  him  to  take  the  negro  back. 
The  negro  was  not  present,  having  been  too  badly  burned  to  be 
taken  along.  It  was  in  proof  by  the  testimony  of  one  witness 
that  Shelton,  upon  this  occasion,  admitted  that  he  did  sell  the 
negro  to  the  complainant  as  a  sound,  healthy,  corn-field  negro. 
This,  however,  is  expressly  denied  by  Shelton  in  his  answer 
responsive  to  the  bill.  That  on  the  third  of  April  following,  in 
1814,  the  said  negro  was  offered  to  be  returned  to  Shelton  at 
his  father's  distillery,  who  refused  to  receive  him.  The  n^gro 
was  left  there  against  the  will  of  Shelton,  who  ordered  him  to 
go  away,  which  he  did.  Shelton  received  the  price  of  the 
negro,  and  this  bill  is  brought  to  have  the  price  refunded  to  the 
complainant.    It  was  argued  by  the  complainant's  counsel. 

The  dictum  in  Peake,  244,  that  any  representation  made  by 
the  defendant  of  the  state  of  the  thing  sold  at  the  time  of  the 
sale^  will  amount  in  law  to  a  warranty,  ib  too  broad,  and  not 
supported  by  the  cases  adduced  in  confirmation  of  it.  These 
cases,  when  looked  into,  show  only  that  the  representation 
makes  the  party  liable  when  he  knows  he  is  representing  a 
falsehood;  but  that  for  a  representation,  if  according  to  his 
belief,  no  action  lies:  2  Com.  on  Oont.  263-282,  265,  266;  1  T. 
B.  175, 244.  It  is  urged  that  when  the  thing  sold  is  unaound, 
that  a  sound  price  implied  a  warraniy;  and  that  whether  the 
seller  knew  of  the  unsoundness  or  not,  and  without  the  consid- 
eration of  fraud  in  Sheltoii,  he,  the  plaintiff,  was  entitled  to 
recover  the  purohase-monejr  or  compensation;  that  the  seller 
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-was  liable  for  latent  defeota  which  common  care  would  not  die- 
oover,  and  that  in  such  cases  the  law  presumed  a  warrant j: 
Bull.  31;  Salk.  289;  Peake,  244;  1  Bl.  Bep.  17. 

It  is  conceived  the  case  in  BuUer  and  Salkeld  does  not  sup- 
port the  position  contended  for.  That  was  an  action  on  the 
ease  for  a  deceit  in  selling  one  kind  of  silk  for  another.  And 
though  it  appeared  there  was  no  actual  deceit  in  the  defendant, 
the  seller,  who  was  a  merchant,  yet  he  was  held  liable  bj  Lord 
Holt  at  nisi  prius,  upon  the  ground  that  the  deceit  being  prac- 
ticed bj  the  defendant's  factor,  whom  he  had  employed  and 
trusted,  it  was  more  reasonable  that  he  who  trusted  should  be 
the  loser  than  a  stranger.  This  case  turns  expressly  upon  the 
relation  of  merchant  and  factor,  and  steers  clear  of  those  cases 
where  such  a  relation  does  not  exist,  as  the  present;  for  between 
Whitehead  and  Shelton  there  was  no  trust  or  confidence  in  the 
former.  In  that  case  the  defendant  was  not  held  liable  because 
his  Tendor  knew  and  committed  the  fraud,  but  because  the 
fraud  was  committed  by  a  person  whom  he  had  introduced  into 
his  business,  and  thereby  held  out  to  the  world  that  he  was  en- 
titled to  be  trusted  in  the  course  of  business.  Were  it  other- 
wise, by  collusion  between  merchant  and  factor,  the  former  might 
impose  upon  yendees,  and  fraudulently  make  gain,  without  risk- 
ing his  reputation,  by  placing  the  fraud  at  the  door  of  the  factor. 

But  though  the  policy  of  Ihe  law  has  gone  so  far  in  the  case 
of  merchant  and  factor,  it  hath  not  extended  the  same  result 
to  the  common  case  of  vendor  and  Tendee.  In  these  it  requires 
the  Tendee  to  protect  himself  by  stipulation  against  defects 
which  may  exist  and  do  not  appear.  And  if  he  fails  to  do  so, 
he  must  abide  by  the  consequence,  unless  he  prove  on  his  vendor 
a  knowledge  of  the  defect  which  amounts  to  a  fraud:  Horn  v. 
Nichols,  1  Salk.  289.  The  true  doctrine  of  this  kind  is  laid  down 
by  Mr.  Justice  Buller  in  the  same  page  as  the  preceding  case  of 
Mom  V.  Nichols,  and  immediately  preceding  it.  It  is  the  case  of 
Chanddor  v.  Lopua,  from  Cro.  Jac.  41.  Hie  defendant  having 
skill  in  jewels,  had  a  stone  which  he  a£Brmed  to  be  a  ''  bezoar 
stone,"  and  sold  it  as  such  to  the  plaintiff.  Judgment  was 
arrested,  because  the  declaration  did  not  aver  that  the  defend- 
ant knew  it  not  to  be  a  "  bezoar  stone,"  or  that  he  warranted  it 
to  be  one.  This  authority  goes  the  whole  length  of  the  present 
case,  even  supposing  the  testimony  of  one  witness  to  counteract 
the  positive  denial  of  the  answer,  in  this  part  particularly  re- 
sponsive to  it,  that  the  defendant,  Shelton,  a£Srmed  the  negro 
to  bo  a  sound,  healthy,  corn-field  negro;  it  is  only  an  affirmance 
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or  representation.  This  is  no  warranty^  and  there  is  no  proof 
in  this  case  of  its  inoorreetness,  that  the  negro  was  othennae, 
at  the  time  of  thd  sale  to  the  oomplainant,  than  a  soond.  healthy, 
oom-field  negro. 

The  case  of  MoFarlan  ▼.  Jfoor,  1  T.  B.  175,  cited  for  the 
plaintiff,  turns  npon  the  point  that  the  seller  knew  of  the  defect 
previoas  to  the  sale,  and  not  disclosing  it  to  the  buyer,  he  ought 
to  be  responsible.  This  is  certainly  correct,  and  if  it  was  proved 
in  the  present  case  that  the  negro  Peter  was  unsound  at  the 
time  of  the  sale,  and  that  this  was  known  to  Bhelton,  West- 
moreland would  be  entitled  to  recover,  but  such  a  case  does  not 
at  present  appear.  The  remaining  authority  cited  for  the 
plaintiff  is  from  1  H.  Bl.  17,  and  is  a  case  of  express  warranty 
and  does  not  apply.  It  seems,  therefore,  to  the  court,  that  the 
law  is  as  contended  for  by  the  defendant's  counsel,  to  wit:  that 
when  there  is  no  express  warranty,  and  the  seller  sells  a  thing 
as  sound  which  is  unsound,  having  a  latent  defect  unknown  to 
him,  that  he  is  not  answerable  to  the  buyer,  and  that  under  such 
circumstances,  there  can  be  no  implied  undertaking  in  law  to 
make  good  the  defect 

In  the  case  before  the  court  there  is  no  express  undertaking 
by  Shelton  that  the  n^gro  was  sound,  and  no  fraud  appears. 
The  dronmstances  of  this  purchase  and  sale  seem  to  be  fiur,  and 
preclude  the  idea  of  deceit  and  circumvention.  He  took  the 
negro  in  payment  of  his  last  lot  of  hogs,  and  immediately  set 
out  on  his  journey  home;  showing  that  the  sale  of  his  hogs  and 
bis  departure  for  home,  and  not  the  acquisition  of  the  negro, 
was  the  principal  cause  of  his  purchase.  His  sale  of  the  negro, 
after  owning  him  only  twenly-f our  hours,  is  in  coixoboration  of 
the  same  moving  cause,  and  seems  to  prednde  the  knowledge 
of  the  unsoundness  of  the  negro,  from  want  of  time,  if  the  &et 
was  that  the  unsoundness  then  existed.  The  price  he  got  from 
the  complainant  being  the  same  he  gave,  shows  the  ssme  thing. 
The  bill  of  sale  indorsed  to  the  complainant  advised  him  that 
the  defendant,  of  his  own  knowledge,  could  know  but  little 
about  the  negro.  The  complainant  seems  to  have  had  nearly 
as  good  an  opportunity  of  knowing  the  soundness  of  the  negro 
as  the  defendant,  and  if  he  had  thought  proper  not  to  rely  on 
his  own  judgment  in  this  respect,  and  doubted  the  soundness, 
he  might  have  taken  an  express  warranty.  His  not  having  done 
so  is  bis  own  default,  and  the  law  will  not  in  such  cases,  under 
such  circumstances,  raise  an  implied  warranty  to  aid  his  neglect 

Before  the  case  in  Douglas  it  was  a  current  opinion  that  a 
"und  price  given  for  a  horse  was  tantamount  to  a  wanaaty 
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cf  Bonadneag,  Bat  when  tbat  opinion  oame  to  be  examined, 
li  was  found  too  loose  and  unsatiafaotoiy  a  ground  of  de- 
cision. Lord  Uansfield  rejected  it,  and  said  there  mnst  either 
be  an  express  warranty  of  soundness,  or  fraud  in  the  seller,  to 
maintain  the  action:  2  East,  814.  So  much  for  the  EngUsh 
decisions;  and  when  we  come  to  look  into  the  American 
cases  on  the  subject,  we  find  the  same  doctrine  laid  down* 
In  1  Am.  L.  Dig.  888,  c.  1,  a  case  is  oited  from  2  Cai.  48 
{SeixoB  T.  Woods,  2  Am.  Dec.  215]  to  the  following  purport: 
In  an  action  on  the  case  for  selling  one  article  for  another,  tiieie 
must  be  either  a  warranty  or  a  fraud.  A  sound  price  does  not 
imply  a  warranty  of  soundness  in  the  article,  nor  is  the  descrip- 
tion in  the  bill  of  parcels  a  warranty.  Another  case  from  1 
Johns.  274  [Defreege  ▼.  Trumper,  8  Am.  Dec.  829J  states,  that 
every  sale  of  personal  property  implies  a  warranty  in  respect  of 
the  title  of  the  yendor;  otherwise  as  to  the  quality  or  soundness 
of  the  thing  sold.  Again,  4  Johns.  421,  A.  sold  to  B.  paints  for 
good  Spanish  brown  and  white  lead,  and  for  a  full  price;  the 
paints  proTcd  bad,  and  of  no  value.  Held,  that  there  was  no 
warranty  in  the  case;  and  to  make  A.  liable,  there  must  be 
either  express  warranty  or  fraud.  Upon  the  whole,  after  a  view 
of  all  the  cases  upon  this  subject  at  present  in  our  power,  it  ap-| 
pears  to  us  fully  that  the  law  in  such  a  case  as  the  present,  and 
under  the  circumstances  disclosed,  gives  no  right  to  the  com^ 
plainant,  and  of  course  equity  cannot  apply  a  remedy. 
Decree,  the  plaintiff's  bill  to  be  dismissed  with  costs. 

8m  .flhvte  V.  iTiMPiosfl;  ante,  602.  la  tbB  na^m  io  Emtrmmr.  BHgkam,  t 
Am.  Dm.  113»  sad  to  Mbm  r.  ir4Mdi^  2  Id.  215^  th«  priodple  hne  hid  down 
is  eamliMd  at  longtli. 


Darbt  V.  RUSSIL. 

(6  Katpood,  lao.] 

Pauaufli  Uimm  BxsoonoH — ^VAimmr  ov  Jonoimrr.. — A  party  <*u^■«ll^ 
in  ejootomt  under  a  ■horiff*s  deed,  by  virtue  of  an  ezeeotioii  eale^  mntl 
pcodnoa  the  reooid  of  the  JadgnMiit  on  whioh  the  execation  i«aed,  iEom 
whidh  it  ought  to  appear  that  the  court  had  joriadiotion,  and  that  the 
defendant  waa  aerred  with  pzooeaa  either  aotnally  or  constmotiTely. 
When  both  theee  reqniaitea  appear,  and  alao  that  the  ezeeatian  poxmed 
the  Judgment,  a  purohaaer  will  bo  proteeted,  though  the  Jndgment 
ahonld  be  ernmeooa.  Where  the  oonrt  had  no  Jnriadiotion  oror  the  aab- 
jeot,  or  the  defendant  waa  not  aerred  with  prooeai,  either  aotnally  or 
oomtmotiTely,  ho  oannot  bo  afilMsted  by  the  aale;  and  the  jndgment  aa 
to  him  la  a  nullify,  which  may  bo  ahown  in  a  tiial  of  a  collateral  iasot: 
botwMB  the  fonner  owner  and  tho  vndee  a*  tho  ahoBfTa  aaK 
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Ejiotmeht.    The  opinion  states  the  oaae. 

Hatwood,  J.  On  the  trial  of  this  ejectment  the  jniy  found 
the  defendant  not  gnilty,  and  a  bill  of  exoeptions  was  filed, 
from  which  it  appears  that  John  Elliot  died  intestate,  in  Maj, 
1789,  leaying  Oeorge  S.  EUiot,  his  only  son  and  heir  at  law, 
who  was  bom  the  fourteenth  of  February,  1788.  A  grant  issued 
to  the  heirs  of  John  Elliot,  deceased,  for  six  hundred  and  forty 
acres  of  land,  dated  the  twenty-seventh  of  April,  1793.  At 
January  session,  1790,  of  the  court  for  Tennessee  county,  David 
Johnson  and  Oeorge  Oldham  administered  on  the  estate  of 
John  Elliot,  and  returned  their  inventory  to  the  next  April  ses- 
sions. James  Elliot  brought  suit  against  the  administrators, 
Oldham  and  Johnson,  in  January,  1791,  at  which  time  the 
letters  of  administration  to  Oldham  and  Johnson  were  repealed, 
and  an  administration  was  granted  Zilpha  Elliot,  the  widow  of 
John  Elliot,  deceased;  and  she  was  also  appointed  guardian  to 
her  iafant  children,  Oeorge  and  Zebiah,  and  gave  bond  and 
security  as  guardian. 

Whether  the  former  administrators  defended  the  suit  brought 
by  James  Elliot  does  not  appear  by  the  record.  The  plea  of 
fiene  adminidravU  was  pleaded  at  April,  1791.  Afterwards,  at 
July  sessions,  1791,  the  same  plea  was  put  in;  and  on  the  trial 
docket  was  entered:  **  Jury  sworn  say  they  find  for  the  plaintiff, 
damages  one  hundred  and  sixty-three  pounds  sixteen  shillings.'* 
Afieri/aoiaa  issued  against  the  goods  and  chattels,  etc.,  of  John 
Elliot,  deceased,  etc.,  reciting  it  to  be  for  a  debt  James  Elliot 
recorded  against  him.  This  was  returned  at  October  sessions, 
**  nothing  found."  An  dliaa  issued  in  the  same  fonn,  on  which 
was  the  same  return.  At  April  sessions,  1792,  ordered  that 
George  Neville,  Esq.,  be  appointed  guardian  to  Oeorge  Simms 
Elliot,  for  the  special  purpose  of  receiving  service  of  two  scire 
faciases:  one  at  the  instance  of  James  Elliot  against  Oeorge 
Simms  Elliot,  as  the  heir  at  law  of  John  EUiot,  deceased,  to 
show  cause,  if  any  he  can,  why  execution  should  not  be  had  of 
the  real  estate  in  his  hands;  the  other  at  the  instance  of  Bobert 
Nelson  against  the  said  Oeorge  Simms  Elliot,  for  a  like  pur- 
pose; and  that  he  be  vested  with  full  powers  to  defend  the 
same  in  behalf  of  the  said  Oeorge  Elliot,  heir  at  law.  Scire 
fadaa  issued,  commanding,  etc.,  to  make  known  to  Oeorge 
Neville,  guardian  of  Oeorge  S.  Elliot,  to  show  cause  why  ex- 
ecution should  not  be  had  of  the  real  estate  of  the  deceased  in 
his  hands.  This  was  returned,  made  known  to  Gtoorge  Neville; 
and  at  July  sessions,  1792,  there  ynm  this  entiy  of  leooid: 
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"James  Ediol  ▼.  John  EUiot'a  heir.    Judgment  according  to 
scire  facias." 

In  January,  1793,  James  McCarrol  (who  had  intermarried 
with  the  administratrix  some  time  in  1792),  bj  a  settlement 
with  the  county  court,  was  authorized  to  retain  six  pounds  and 
fourteen  shillings  for  expenditures  and  disbursements  during 
their  administration,  and  certain  persons  were  appointed  to 
▼alue  and  set  off  to  him  property  to  that  amount.  In  October, 
1793,  it  was  ordered  by  the  court  that  execution  issue  against 
the  real  estate  of  John  Elliot,  deceased,  to  satisfy  the  remain- 
ing part  of  the  judgment,  James  Elliot  against  John  Elliot,  de- 
ceased's heir,  and  also  Robert  Nelson  against  John  Elliot, 
deceased.  And  pursuant  to  order,  a  fieri  facias  issued,  com- 
manding, etc.,  that  of  the  lands  and  tenements  of  John  Elliot, 
deceased,  yon  cause  to  be  made  the  sum  of  seventy-seven  pounds 
and  sixteen  shillings,  being  the  balance  due  on  a  judgment 
obtained  by  James  Elliot  against  Elliot's  administrators.  The 
execution  was  levied  upon  the  land  now  in  dispute,  and  sold  by 
the  sheriff  to  James  McCarrol  in  January,  1793,  for  the  sum  of 
ten  pounds.  The  sheriff  executed  a  deed  to  McCarrol  in  1804, 
who  took  possession  in  1806,  and  has  continued  in  possession 
ever  since.  On  the  twenty-second  of  September,  1812,  he  sold 
and  conveyed  one  hundred  and  ninety  acres  to  Blackman,  who 
afterwards  couTeyed  his  part  to  the  defendant  Hicks.  They  haTe 
been  in  possession  ever  since  the  date  of  their  purchases.  On 
the  seoond  of  January,  1816,  George  Simms  Elliot  sold  and 
executed  a  deed  to  Patrick  Darby,  the  lessor  of  the  plaintiff 
for  the  premises  in  question.  George  S.  Elliot  arrived  at  full 
age  the  fourteenth  of  February,  1809. 

The  original  writ  in  this  cause  was  signed ,  attested  by  the  clerk 
on  the  twelfth  of  Febmary,  1816,  and  was  delivered  to  the  lessor 
of  the  plaintiff,  and  was  by  him  filed  upon  that  day,  and  was  in- 
dorsed as  having  issued.  But  security  for  the  prosecution  of 
the  suit  was  not  given  till  the  fourth  of  March,  following.  The 
writ  was  put  into  the  hands  of  the  sheriff,  and  was  executed  on 
the  eleventh  of  April.  It  was  also  proved  on  the  trial  that  H. 
F.  Bell,  Bobert  Prince  and  James  Stuart  were  chosen  by  Mc- 
Carroly  as  administrator  and  guardian,  and  by  George  and 
Zebia  Elliot,  heirs  and  representatives,  to  adjust  and  determine 
a  difference  that  had  arisen  between  them,  in  which  the  heirs 
claimed  damages  in  consequence  of  the  alleged  maladministra- 
tion of  McCarrol,  and  they  awarded  that  McCarrol  should  ])ay 
four  hundred  dollars,  and  convey  tliree  hundred  and  twenty 
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acres  of  land  on  White's  Cieek,  for  which  he  gaye  his  bonds, 
and  afterwards  paid  the  money  and  made  the  deed.  The  arbi- 
tration was  considered  by  the  arbitrators  and  by  all  parties,  aa 
extending  to  the  whole  estate,  real  and  personal,  but  it  does 
not  appear  that  there  was  any  bond  of  submission.  All  parties 
seemed  satisfied  with  the  decision,  and  the  representatiTesgaTe 
McCarrol  a  recfipt,  which  was  considered  a  final  discharge  from 
all  further  responsibility  (but  this  receipt  hath  not  been  pro- 
duced.) All  parties,  as  well  as  the  arbitrators,  seemed  to  con* 
aider  that  the  legal  title  to  the  land  was  in  McCarrol,  by  the 
judgment,  execution  and  sale,  and  that  there  was  no  neceesily 
of  awarding  a  release  of  title,  or  was  any  made.  And  the  arbi- 
trators say  if  they  had  believed  at  the  time  that  the  legal  title 
was  in  the  heir,  they  would  not  have  awarded  him  to  release  it 
for  that  sum. 

These  are  the  facts,  and  it  will  save  time  at  once  to  inquire 
whether,  admitting  a  judgment  given  against  one  not  served 
with  process  be  void,  ajieri/aciaa  issued  upon  it  and  not  super- 
seded, but  the  sheriff  proceeds  to  execute  it  by  sale,  shall  be 
itself  so  absolutely  void  as  not  to  protect  the  sheriff  or  vendee; 
for  I  think  it  must  be  admitted  that  if  the  sheriff  be  protected, 
the  vendee  will  be  also.  It  would,  indeed,  be  most  unreason- 
able that  the  sheriff,  commanded  by  a  solemn  writ  issuing  from 
a  court,  upon  a  subject  within  its  cognizance,  should,  for  exe- 
cuting that  writ,  be  punished  as  a  trespasser,  because  the  plaiutifl 
had  caused  an  irregular  judgment  to  be  entered  as  the  founda- 
tion of  the  execution,  in  which  the  sheriff  neither  had  nor  could 
have  the  least  concern.  It  would  be  well  enough  to  make  the 
plaintiff  answerable,  but  to  make  the  sheriff  so,  all  the  world 
would  exclaim  against  as  most  impolitic  and  unjust.  And  is 
there  any  reason  which  would  exempt  the  sheriff,  that  would 
not  equally  operate  to  exempt  the  vendee?  To  be  sure,  he  is 
not  obliged  to  purchase,  as  the  sheriff  is  to  execute  the  writ 
But  is  he  not  equally  justifiable  in  paying  respect  and  giving 
credence  to  process  issuing  from  a  court  having  power  to  issue 
it  on  proper  occasions?  If  every  one  must  be  satisfied  that  the 
judgment  is  not  vacatable  for  irregularity  before  he  dare  to 
purchase,  who  will  be  so  imprudent  as  ever  to  purchase  at  an 
execution  sale?  Or  if  any  one  should  purchase,  will  he  be  so 
imprudent  as  to  give  the  value  of  the  thing  sold?  Will  he  not 
take  care  to  be  indemnified  against  any  contingency  to 
his  purchase  shall  be  exposed  by  the  invalidity  of  the  ji 
The  defendant  may  cause  such  judgment  to  be  set  aside,  upon 
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motion  by  the  court  in  which  it  ia  entered.  If  he  do  so  before 
the  Ji,  fa,  is  ezeeuted,  he  prevents  the  mischief  of  a  seizure 
and  sale.  But  if  he  do  not  procure  it  to  be  suspended  in  time, 
after  he  has  suffered  by  a  seizure  and  sale,  he  must  look  for 
redress  to  the  plaintiff,  who,  upon  reversal,  will  be  obliged  to 
restore  to  him  all  that  he  has  lost,  to  be  assessed  by  a  juiy  in 
an  action  on  the  case,  if  he  choose  to  bring  one,  or  by  a  writ  of 
restitution  of  the  moneys  raised  by  a  sale  of  his  property,  if  he 
choose  to  be  satisfied  with  it:  4  Mod.  161;  Salk.  587,  588.  It 
ia  of  no  use,  then,  after  a  Ji.  fa,  is  executed,  for  the  defendant 
to  say  to  the  vendee,  the  f,  fa,  under  which  you  purchased 
was  founded  upon  a  void  judgment.  It  is  wholly  useless  to 
inquire  whether  a  judgment  be  void  for  want  of  process,  duly 
served.  This  cannot  affect  the  vendee,  however  available  it 
may  be  made  against  the  plaintiff.  It  follows  that  a  judgment 
need  not  be  shown  by  a  vendee,  though  it  must  by  the  plaintiff, 
if  he  be  sued:  Vide  5  Com.  Dig.,  "  Pleader,"  3,  B.  7;  4  Mass. 
612;  2  Cai.  255,  259;  vide,  also,  12  Mod.  179;  T.  Raym.  73. 

A  judgment  need  not  be  shown  by  the  vendee  in  the  case  of  per- 
sonals: 12  Mod.  179;  T.  Baym.  73.  What  is  there  in  the  nature 
of  the  thing  to  make  it  so  in  case  of  realty  sold  by  fi.  fa,  t  li 
after  a  judgment  which  binds  the  land,  the  defendant  sells,  and 
then  the  execution  issue,  and  the  sheriff  sells  the  same  lands  to 
another,  the  latter  purchaser  ought  then  to  show  the  judgment, 
in  order  that  the  fi.  fa,  by  relation,  and  his  deed  under  it,  may 
overreach  the  intermediate  sale.  But  in  no  other  case  do  I  con- 
ceive the  judgment  to  be  necessary;  unless  where  the  property 
ia  conveyed  in  fraud  of  creditors,  and  sold  by  the  sheriff  under 
an  execution  against  the  vendor  or  donor.  If  a  judgment  were 
indispensable  to  the  validity  of  a  sale,  then,  in  case  of  reversal, 
after  which  no  judgment  could  be  produced,  the  sale  would  be 
void,  than  which  nothing  is  more  untrue  or  more  monstrous. 
For  who  would  recompense  the  vendee?  Will  the  sheriff  do 
it?  He  will  be  justified  under  the  authority  of  his  writ.  Will 
the  vendee  sue  the  plaintiff?  He  will  say  to  the  vendee,  I  was 
no  party  to  the  judgment  between  you  and  the  defendant  to  my 
action.  My  judgment  against  him  is  in  full  force,  not  vacated 
nor  reversed,  and  never  will  be  so;  for  he,  having  recovered 
against  you,  cannot  move  to  set  aside  the  judgment.  He  is 
satisfied.  He  is  not  entitled  to  any  restitution  against  me. 
Will  he  sue  the  defendant  ?  He  will  say  the  judgment,  between 
the  plaintiff  and  myself,  is  in  full  force,  and  moreover  he  will 
tay,  you  purchased  without  my  request,  and  even  against  my 
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wishes;  your  money  has  not  come  into  my  hands.  Must  he 
lose  his  money  then  that  he  paid  to  the  sheriff,  and  he  to  tbe 
plaintiff,  aud  give  up  the  property  purchased  to  the  defendant, 
after  paying  his  debt  to  the  plaintiff,  and  sit  down  under  the 
loss  ?  Far  better  would  it  be  and  more  honest,  not  to  have  any 
execution  at  all,  than  one  drawing  such  cousequenoes  in  its 
train;  better  not  act  at  all  than  to  circumvent  a  deluded  man 
by  means  of  his  confidence  in  judicial  rectitude. 

The  anonymous  case  in  Salk.  588,  evidently  speaks  of  a  resti- 
tution of  money  raised  by  a  sale  before  the  judgment  set  aside 
for  irregularity;  not  a  restitution  of  the  property  taken  and  sold. 
And  if  so,  what  good  will  it  do  to  show  a  judgment  ?  For  if 
▼oid  for  irregularity,  the  sale  is  good;  if  not  void  the  sale 
is  good.  Can  it  be  supposed  that  the  vendee  is  the  person 
meant  io  this  case  to  be  punished  by  attachment  for  not  obey- 
ing the  rule  for  restitution  f  WiU  he,  who  is  not  a  party  to  the 
proceeding  in  which  the  judgment  is  set  aside,  be  ordered  to 
make  restitution  when  the  plaintiff,  who  is  a  party,  and  has  the 
money  raised  by  the  sale,  is  passed  over  and  left  in  the  undis- 
turbed possession  of  the  money,  whilst  at  the  same  time  the 
vendee,  a  total  stranger,  is  punished  for  the  contempt?  I  think 
it  will  be  conceded,  after  reflection,  that  the  plaintiff  is  the  per- 
son to  be  punished  in  case  of  non*restitution;  and  if  so,  the 
authority  of  this  decides  the  question. 

Why  is  he  proceeded  against  in  this  summary  manner  and 
not  by  adre  faoieuf  Because  he  has  behaved  amiss,  and  has 
been  called  on  to  defend  his  conduct  on  the  motion  for  setting 
aside  the  judgment.  Would  this  reasoning  apply  to  the  vendee, 
and  show  that  he  too  could  be  proceeded  against  to  take  away 
his  property,  upon  a  mere  rule  issued  to  him  to  give  it  up  with- 
out further  ceremony  or  resistance  ?  Then  he  is  not  the  person 
to  be  punished,  but  the  plaintiff.  Against  him  and  not  against 
the  vendee,  is  restitution  to  be  made  in  case  of  setting  a  judg- 
ment side  for  irregularity  sdisT  fieri  facias  is  executed.  The 
vendee  is  safe,  whether  the  judgment  be  or  be  not  set  aside.  If 
the  judgment  must  be  produced,  and  must  appear  to  be  one  not 
void  for  irregularity,  or  for  not  serving  process  on  the  defend- 
ant, then  suppose  this  case:  The  sheriff  has  returned,  executed; 
but  the  defendant  in  his  action  against  the  vendee  offers  to 
prove  that  the  return  of  the  sheriff  was  false,  and  that  the  de- 
fendant at  the  time  of  the  supposed  service,  and  long  before  and 
afterwards,  was  in  France.  Must  this  allegation  be  tried,  and 
the  judgment  be  declared  void  as  between  the  defendant  and 
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the  veDdee,  while  it  remains  in  force  as  between  the  plaintiff 
and  the  defendant  ?  Or  will  this  judgment  remaining  imre- 
soinded  by  the  court  that  rendered  it,  be  considered  as  in  force 
bj  all  other  courts  where  it  may  incidentally  be  questioned  ? 
If  the  latter,  then  how  can  the  evidence  of  a  false  return  by  the 
sherifiF  be  at  all  material?  That  should  have  been  shown  a 
priori  to  the  court  in  which  the  judgment  is. 

But  if  the  false  return  shall  be  inquired  into,  then  as  between 
the  plaintiff  and  defendant  that  returu  will  remain  conclusive; 
but  as  between  the  defendant  and  innocent  veudee,  it  has  no  con- 
clusiveness at  all.  And  the  damages  for  a  false  return  will  fall, 
not  on  the  sheriff  who  did  the  wrong,  but  on  the  vendee,  who 
is  wholly  innocent  of  all  immorality.  This  is  the  inevitable 
consequence  of  saying  there  must  be  a  judgment  produced  by 
the  vendee,  which  upon  examination  must  appear  to  be  one  not 
▼oid  for  irregularity  or  for  not  serving  of  the  process.  If  it  be 
conceded  that  the  falsity  of  the  sheriff's  return  shall  not  be  es-' 
tablished  in  this  collateral  way,  then  credence  must  not  be  given 
to  his  return;  and  if  so  much  reliance  is  placed  upon  his  correct- 
nessy  why  not  the  same  reliance  upon  the  correctness  of  the 
clerk  that  he  will  not  issue  an  execution  when  not  authorized 
to  do  so  by  the  judgment?  He,  too,  is  sworn  as  well  as  the 
sheriff",  given  security  for  the  performance  of  his  duties,  and 
may  be  sued,  indicted  and  removed  from  office  for  such  an  act. 
"What  more  security  can  be  had  in  any  case  ?  I  cuunot  believe, 
upon  principle,  that  it  is  requisite  to  produce  a  judgment  not 
void  for  these  causes,  except  in  such  iustances  as  are  before 
enumerated.  I  well  know,  however,  that  the  practice  hath  been 
in  this  state  to  produce  the  judgment,  to  show,  as  some  of  the 
cases  say,  that  the  clerk  hath  not  issued  the  execution  of  his 
own  head,  not  for  the  purpose  of  showing  whether  it  be  void 
or  not.  I  have  no  reluctance  to  the  continuance  of  the  prac- 
tice, as  my  brethren,  the  other  judges  of  this  court,  seem 
strongly  induced  to  adhere  to  it. 

It  will  perhaps  be  time  enough  to  alter  it  when  some  plaintiff 
who  hath  recovered  and  received  a  large  sum  from  the  vendee, 
and  shall  have  gone  to  Europe  or  to  Asia,  and  at  the  suit  of  the 
defendant  against  the  vendee  for  the  property  purchaHed,  the 
latter,  not  able  to  produce  a  regular  judgment,  shall  be  com- 
pelled to  resign  the  same  to  the  defendant,  after  paying  for 
him  the  debt  which  he  owed  to  the  plaintiff,  and  be  found  incapa- 
ble to  obtain  for  himself  uny  redress  or  relief.  The  actual  oc- 
cnnence  of  such  a  case  will  strike  the  observer  with  far  more 
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force  ihan  the  oontemplation  of  it  as  budy  poasilde,  and  nerer 
likely  really  to  torn  up. 

But,  neTertheless,  I  "will  excuse  myself  from  considering 
whether  this  be  a  Toid  judgment  or  not,  for  not  being  founded 
on  process  duly  served  on  the  defendant.  Without  doing  this 
I  can  consider  of  the  execution,  and  of  the  authority  communi- 
cated by  it  to  sell  the  property  in  question,  for  if  that  were  such 
as  not  to  give  such  authority,  then  it  is  no  fault  of  the  law,  but 
of  the  vendee  himself,  to  purchase  that  which  the^.  /a.  did  not 
order  to  be  sold.  Look,  therefore,  to  the  fi.  fa.,  and  eee 
whether  it  did  or  did  not  authorize  the  sale  of  the  property  in 
question.  If  it  did  not,  there  is  no  hardship  at  all,  nor  any  im- 
putation upon  the  law  if  he  shall  be  compelled  to  relinquish  it 
to  the  former  owner.  The  set,  fa.  issued  from  April  term, 
1792,  reciting  a  judgment  obtained  by  James  Elliot  against 
John  Elliot.  It  was  against  George  Neville,  guardian  of 
George  8.  Elliot,  heir  of  John  Elliot,  to  show  cause,  if  any  he 
had,  why  execution  should  not  be  had  of  the  real  estate 
of  said  deceased  in  his  hands.  Upon  which  this  entry  waa 
made ;  judgment  according  to  act.  fa.  **A  fi.  fa.  issued 
commanding  the  sheriff  that,  of  the  lands  and  tenements 
of  John  Elliot,  deceased,  you  cause  to  be  made  the  sum, 
etc.,  the  balance  due  upon  a  judgment  against  the  said 
John  Elliot's  administrators,''  etc.  What  does  this  meant 
''The  lands  of  John  Elliot,  deceased?"  Here  is  an  execu- 
tion against  the  property  of  a  dead  man;  he  cannot  have 
lands;  they  belong  to  his  heir  or  devisee.  Does  it  mean  lands 
which  he  had  in  his  life-time,  and  bold  or  otherwise  die- 
posed  of  ?  It  includes  these  as  well  as  it  does  the  lands 
descended  or  devised.  Does  it  mean  the  lands  he  had  at  his 
death,  or  those  which  he  had  in  his  life-time  ?  The  term  is  so 
indefinite  that  it  does  not  point  out  the  lands  descended  to  the 
heir.  And  if  it  did  extend  to  them,  does  it  mean  lands  the  heir 
had,  and  parted  with  before  the  date  of  the  ac<.ya.,  or  only 
those  which  remained  undisposed  of  ? 

If  an  execution  issue  against  a  testator  in  his  life*time,  and  he' 
die  before  the  return  day,  it  may  be  levied  upon  his  personality: 
3  P.  Wms.  400.  But  if  after  his  death  such  execution  issue,  it 
is  wholly  void,  for  the  personal  estate  then  belongs  to  the  exec- 
utors and  cannot  be  reached  by  any  authority  to  sell  the  goods 
of  the  testator:  Vide  Salk.  819;  5  Mod.  376.  So  here,  a  like 
execution  to  teste,  after  the  death  of  the  ancestor,  cannot  affect 
lands  descended  to  the  heir«  and  which  have  become  his  lands 
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before  the  exeontion  issnes.  In  England  it  is  every  day's  prac- 
tice if  an  obligor  die  in  the  vacation  to  enter  up  judgiment  by 
Tirtae  of  a  power  given  by  the  obligor  as  of  the  precedent  term, 
at  which  tain  he  was  alive,  and  to  issue  execution  against  his 
goods,  etc.  But  if  a  term  intervene  such  execution  cannot 
issue,  because  then  the  teste  of  the  execution  must  be  of  a  term 
subsequent  to  his  death,  and  cannot  affect  the  goods  which  have 
vested  in  the  executor:  6  T.  B.  868;  2Ld.  Baym.  769, 849;  2  Str. 
882, 1081.  So  neither  can  an  execution  against  his  lands  affect 
those  which  have  gone  by  descent  into  the  hands  of  his  heirs. 
It  is  not  stated  in  this  execution  who  was  the  defendant,  whether 
the  heir  or  Neville,  the  special  guardian,  or  who  else;  but  it 
says  the  debt  to  be  satisfied  is  **  the  balance  of  a  judgment  ob- 
tained against  the  administrator  by  James  Elliot."  I  am  of 
opinion  it  communicated  no  power  to  the  sheriff  to  sell  the 
lands  in  question,  and  consequently  that  the  sale  is  void. 

This  leads  directly  to  the  act  of  limitations.  The  land  wiM 
sold  the  eighteenth  of  January,  1794;  a  deed  was  made  to 
McOarrol  the  twelfth  of  April,  1804.  He  conveyed  to  Bussel, 
the  defendant,  on  the  twenty-second  of  September,  1812,  and 
to  John  Blackman,  on  the  same  day,  another  part.  In  1806, 
McCarrol  took  possession,  and  on  the  fourteenth  of  February, 
1816,  George  Simms  Elliot  came  of  age.  If  the  bar  is  to  be 
formed  by  the  lapse  of  seven  years  after  coming  of  age,  which 
was  in  1809,  then  the  plaintiff  is  not  barred,  for  the  writ  was 
issued  from  the  office,  filled  up  and  indorsed  two  days  before 
the  seven  years  were  completed.  The  act  of  1794,  c.  1,  sec.  9, 
directs  the  clerk  or  attorney  to  mark  thereon  the  day  it  issued, 
to  the  end,  it  is  presumed,  that  the  time  mentioned  in  the  act  of 
limitations  may  be  counted  to  that  day.  The  time  marked, 
therefore,  is  to  be  taken  as  the  point  to  which  to  compute, 
unless  that  be  proved  not  to  be  the  true  time.  The  clerk  may 
issue  process  upon  his  own  responsibility  without  taking  any 
security;  when  he  does  so  the  process  is  not  therefore  void, 
though  he  be  liable  to  a  penalty.  That  penalty  is  enough  to 
secure  the  defendant.  The  law  therefore  avoided  saying  that 
the  process  should  be  nullified.  It  is  good  notwithstanding^ 
and  is  deemed  to  have  issued  from  the  time  it  is  marked. 

l£ay  not  the  plaintiff,  the  next  minute,  put  it  into  the  hands 
of  the  sheriff,  and  will  it  not  justify  the  sheriff  for  all  that  he 
may  do  in  pursuance  of  it?  But  from  what  point  in  this  case 
does  the  computation  commence  ?  From  the  time  the  heir  was 
ousted?    And  when  was  that?    From  the  time  that  a  stranger 
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took  poeaoBsion  and  ousted  his  guardian,  or  from  the  tfane  that 
the  guardian  onsted  himself,  and  oonld  have  been  saed  by  the 
next  friend  as  a  tortious  deforoer,  and  had  done  some  nn- 
equivocal  act  to  demonstrate  that  he  held  for  himself,  adrenelj 
to  the  ward?  A  resignation  of  the  guardianship,  and  causing 
another  guardian  to  be  appointed,  and  keeping  the  possession 
from  him  adversely  by  preventing  his  entry,  and  denying  the 
title  of  the  ward,  might  amount  to  such  an  act:  See  2  Leon. 
149, 189;  Lite.  sec.  57;  8  Bac.  Ab.  418;  Cro.  Jac.  88;  1  Johns. 
Cas.  213;  10  Johns.  435;  8  Wils.  516;  3  Cruise,  411;  Dy.  291; 
1  SulUvan,  240;  1  Plowd.  293;  1  Leon.  232,  822;  1  BoUe,  Ab. 
669;  3  Atk.  120;  1  P.  Wms.  721;  2  Leon,  147. 

It  is  true  the  guardian  may  purchase,  as  well  as  any  other,  at 
an  execution  sole  against  the  ward's  lands;  but  if  he  be  disposed 
to  take  possession  distinct  from  that  of  the  heir's  possession,  he 
must  declare  it  by  plain  and  distinct  acts  not  referable  to  any 
other  intention.  An  action  cannot  accrue  to  the  ward  otherwise 
than  to  make  the  guardian  account,  so  long  as  he  continues 
guardian;  for  in  that  character  his  possession  embraces  the  land 
in  question,  and  is  a  possession  for  the  heir.  If  the  guardian 
intends  otherwise,  that  is  secretly  known  to  himself  alone,  and 
cannot  be  known  to  others  but  by  some  open  act  demonstra- 
tive of  his  intention.  Otherwise,  by  purchasing  on  a  bad  title, 
adverse  to  that  of  the  heir,  he  could,  in  spite  of  all  the  opposi- 
tion that  the  friends  of  the  ward  could  make,  acquire  a  good 
title  to  himself  at  the  expense  of  the  ward.  If  saed  before  the 
completion  of  the  seven  years,  he  would  say:  I,  as  guardian,  am 
entitled  to  this  possession,  as  well  as  for  myself.  I  have  two 
possessions,  and  one  of  them  is  certainly  sufficient  to  protect 
me.  After  the  seven  years,  he  would  say:  I  will  now  daim  by 
virtue  of  the  possession  under  my  own  title.  Let  him  give  up 
the  guardianship  and  claim  for  himself,  become  subject  to  the 
heir's  action;  and  then  it  may  be  said  he  claims  for  himself. 
And  then  it  will  follow  that  the  possession  which  he  keeps  as 
guardian  cannot  by  and  by  be  used  in  destruction  of  the  heir's 
title,  than  which  nothing  can  be  more  compatible  vrith  sound 
principles.  Shall  the  law  encourage  the  protector  to  become 
the  destroyer?  And  him  to  be  the  usurper  of  the  infant's  pos- 
session who  was  intrusted  to  keep  it  against  all  the  world,  and 
to  deliver  it  to  him  unimpaired  in  due  season  t  Who  is  safe 
where  such  infidelity  receives  countenance?  And  under  such  a 
system,  who  can  say  that  the  lamb  is  not  committed  to  the 
wolf?    I  am  of  opinion  that  the  time  in  this  case  began  to  mn 
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from  the  death  of  the  mother,  when  the  guardianship  ended; 
and  if  that  was  after  the  coming  of  the  heir  to  age,  then  from 
the  time  of  his  coming  to  the  age  of  twenty-one  years. 

As  to  the  arbitration,  it  is  believed  to  be  an  estoppel,  where 
it  is  by  writing  under  seal,  and  directly  comprehends  the  sub- 
ject-matter of  the  ejectment,  in  which  it  is  afterwards  used.  In 
such  a  case  as  the  present,  it  deserves  no  favor,  and  should  be 
deemed  exclusive  of  objects  not  clearly  included.  Settlements 
with  young  heirs  just  after  coming  of  age,  before  they  have  ac- 
quired information  enough  of  their  affairs  to  enable  them  to  act 
with  discretion,  are  much  discountenanced  in  equity,  and  often- 
times disallowed:  1  Yes.  381.  And  for  the  same  reason  ought 
not  to  be  encouraged  in  courts  of  law.  If  the  lessor  of  the 
plaintiff  be  not  estopped,  all  will  admit  that  an  award  cannot 
transfer  the  freehold.  It  is  further  to  be  remarked  that  in  this 
country  the  ejectment  is  for  the  recovery  of  the  possession  and 
the  right  of  property.  The  authorities  referred  to,  8  East,  16, 
and  others,  do  not  say  that  an  award  can  estop  in  actions  for 
the  freehold  on  mere  right.  The  award,  I  think,  is  not  an 
obstacle  to  the  plaintiff's  recovery  as  this  case  is  circumstanced. 

I  wish  to  be  understood  that  the  deed  to  McCarrol,  though 
founded  on  a  void  sale,  and  therefore  not  derived  regularly  under 
the  grant  in  the  name  of  Elliot,  the  ancestor,  is  yet  as  capable 
of  confirmation  by  lapse  of  time  under  the  act  of  limitations  as 
any  other  invalid  deed.  The  ground  I  go  upon  is,  that  there  is 
not  in  this  case  time  enough  for  its  confirmation,  there  not  hav- 
ing been  seven  years  adverse  possession  before  the  commence- 
ment of  the  action;  the  time  ought  to  be  counted  from  the  first 
act,  which  unequivocally  announced  a  possession  adverse  to 
the  heir,  and  that  in  the  present  case  may  be  not  till  after  the 
lands  were  sold  to  Blackmore  and  the  other  defendant.  When 
a  sale  is  made  of  lands  in  this  country  by  the  sheriff,  like  that 
of  a  leasehold  in  England,  the  possession  is  not  altered,  but  it 
must  be  sued  for  and  recovered  by  the  purchaser,  or  otherwise 
legally  acquired.  It  remains  as  it  was  at  the  time  of  the  sale, 
unUl  some  clear  act  be  done  to  change  it  in  favor  of  the  pur- 
chaser. 

With  respect  to  the  other  matters  discussed  in  this  cause, 
there  is  no  necessity  for  instituting  any  minute  investigation. 
A  verdict  in  1791  and  1792,  when  the  old  mode  of  doing  busi- 
ness prevailed,  may  be  taken  for  a  judgment*  and  sales  made 
under  an  execution  issued  upon  it  be  deemed  valid.  Also  a 
judgment  upon  the  trial  docket*  entered  up  thus,  "Judgment 
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acoording  to  scufa,,'*  will  be  as  effectual  as  one  entered 
the  same  formality  with  which  judgments  are  now  entered. 
Infinite  mischief  would  follow  the  disallowance  of  them,  and  of 
the  proceedings  npon  them.  I  belieye  that  in  case  of  a  eci.  fa, 
against  lands  in  the  hands  of*  an  infant  heir,  the  court  have  no 
power  to  appoint  a  special  guardian  where  there  is  a  general 
one  regularly  appointed^  who  has  given  bond,  and  performed 
the  other  requisites  presented  by  law,  and  that  a  judgment 
founded  upon  such  special  law  is  reversible.  I  believe,  also, 
that  such  set.  fa.  ought  to  be  founded  upon  the  plea  of  fully 
administered  found  for  the  executor  or  administrator,  or 
that  the  judgment  founded  upon  it  is  reversible,  and  thou^ 
as  between  a  plaintiff  and  administrator  whose  letters  are 
repleaded  after  the  action,  commenced  against  him,  that  if 
he  will  not  plead  the  repeal  he  cannot  afterwards  avail  him- 
self, yet  as  between  the  plaintiff  and  him,  such  judgment 
ought  to  be  against  the  real  administrator;  otherwise  how  can 
he  be  in  court  to  contest  with  the  heir  concerning  the  plea  of 
fully  administered,  when  the  heir  is  brought  in  by  aci.fa.f 

Before  there  can  be  an  inquixy  respecting  the  personal  estate 
and  its  su£Soiency,  the  real  administrators  must  bepnsent;  and 
how  is  that  to  be  brought  about  unless  he  be  retained  in  court 
till  the  heir  come  in  ?  Can  he  be  brought  in  by  9ci.  fa.  or  other 
process?  None  is  given  by  the  act,  for  such  a  case  was  not 
supposed.  In  this  case,  it  was  not  understood  at  the  time  of 
the  judgment  against  the  administrator  whether  the  latter  or 
the  former  were  considered  defendants,  or  that  tbe  judgment 
was,  upon  the  plea  of  fully  administered,  found  for  the  defend- 
ant; for  then  the  judgment  would  have  been  to  recover  the 
debt,  but  not  out  of  the  assets,  there  being  none  in  the  handa 
of  the  administrator,  because  he  had  discharged  himself  of 
assets,  but  to  be  levied  of  the  real  estate  of  the  heir,  if  the  heir 
had  real  assets. 

This,  perhaps,  is  the  proper  form  in  such  cases.  It  is  a  new 
one,  introduced  by  the  act  of  1784,  c.  11;  for  at  the  common 
law,  the  defendant  on  administration,  upon  the  plea  of  fully 
admiaistered  found  for  him,  would  have  been  discharged  by  an 
esle  inde  sine  die,  and  judgment  would  have  been  given  against 
the  plaintiff,  but  now  judgment  is  to  be  entered  for  the  plaintiff, 
to  be  levied  the  act  does  not  say  how,  but  the  heir  is  to  show 
cause  why  execution  should  not  issue  against  the  real  estate  for 
the  amount  of  such  judgment,  etc.  Execution  of  what?  I 
suppose  of  the  judgment  signed  by  the  plaintiff.    The  judgment 


April,  1818.]  Dabbt  v  lijasEL.  779 

upon  the  sd./a.  is  that  the  pkhtntiff  bar  xeontionof  the  jndg- 
ment  against  the  real  estate.  In  the  present  ease,  two  writs  of 
set.  /a.  issued,  which  could  only  be  for  the  purpose  of  procur- 
ing satisfaction  out  of  the  personal  estate*  It  was  therefore 
considered  that  the  personal  estate  in  the  hands  of  the  admin- 
istrator was  liable.  All  this  preceded  the  sci.  /a.  The  judg- 
ment upon  it  is  reyersible;  for  it  subjected  the  real  estate  when 
the  keeper  of  the  personal  found  the  real  administrator  had  not 
been  before  the  court  by  anything  distinctly  asserted  upon  thip 
record.  Judgment  according  to  act.  fa.  means  according  to  the' 
statements  in  the  mn/a.,  and  taking  them  all  to  be  true.  The 
9ci  /a.  in  this  case  recited  a  judgment  by  James  Elliot  against 
John  Elliot,  deceased,  and  stated  the  object  to  be  to  have  exe- 
cution of  the  real  estate  of  the  deceased,  in  the  hands  of  Neville, 
guardian  of  Oeorge  S.  Elliot,  heir  of  John  Elliot.  Judgment, 
then,  was  against  NeviUe,  guardian  of  Oeorge  S.  Elliot,  heir 
of  John,  of  the  lands  in  the  hands  of  Neville.  And  these  lands 
were  not  in  his  hands,  but  in  the  hands  of  the  general  guardian. 
Moreover,  this  judgment  was  founded  upon  one  against  John 
Elliot,  deceased,  passing  over  the  personal  estate  in  the  hands 
of  the  administrator;  but  this  is  not  a  void  judgment. 

Judgments  may  be  Toid  for  want  of  jurisdiction  in  the  court, 
of  which  all  the  world  may  take  advantage,  or  for  irregularity, 
of  which  the  party  injured  only  can  take  advantage,  which  he 
must  do  in  time  to  prevent  injustice  to  third  persons.  If  it 
could  be  established  that  the  judgment  against  the  real  estate 
in  the  case  before  us  was  void  for  the  latter  cause,  it  would  not 
vitiate  the  sale  made  under  an  execution  issued  upon  it.  The 
defendant  ought  to  have  caused  it  to  be  superseded  before  a  sale 
was  made;  and  having  not  done  so,  he  must  now  look  to  the 
plaintiff,  and  get  reimbursement  from  him.  But  indeed  it  is 
useless  to  dwell  upon  these  several  points,  for  though  they  have 
been  brought  forward  in  the  argument  of  this  cause,  yet  they 
do  not  enter  into  the  merits  thereof,  nor  form  any  material  part 
of  it. 

I  am  of  opinion  that  the  judgment  ought  to  be  reversed,  and 
the  cause  to  be  remanded  to  the  circuit  court,  to  be  tried 
de  novo. 

Bom,  J.,  concurred. 

Judgment  reversed,  and  the  cause  remanded  accordingly. 

8ayt  FfMinan  on  Ezecatioii,  tea  110:  "  It  u  not  rafficient  that  the  jndgment 
on  which  ezecation  iasaes  ftppeuB  to  be  final,  and  u  perfect  in  form.  It  most 
at  IflMt  be  to  far  valid  aa  to  be  impregnable  to  ooUateral  aaaanlt.*' 
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See  RoberU  y.  Siowen,  7  Biuht  295,  holdiiig  that  tlie  porehaeer  of  land 
wader  an  ezecation  which  iisaed  on  a  void  jadgment  aoqnired  no  right  bj 
reason  of  his  porohase.  To  the  same  effecti  UitU  v.  BtaUtM^  47  BL  996;  <SAer- 
riU  y.  Ooodrum^  8  Humph.  430;  J2oWnggworth  ▼.  Bagle^,  35  Tex.  345;  Cmm- 
merdal  Btmi  ▼.  JIaiius  9  8m.  &  M.  613;  JIargia  r.  Marte,  7  Kan.  41& 


Overton  v.  Campbell. 

[6  Haywood,  168.] 

GftAXiT  OAinroT  bs  Attacked  Collatkrallt.— A  state  gnmt  or  patent  is  to 
be  deemed  oondnsive  when  drawn  in  qnestion  in  a  coUatend  actioo,  so 
far  as  to  show  that  the  state  has  passed  its  title  to  the  lands  therein  con- 
tained, and  that  all  the  previous  requisites  existed  that  were  neoeasary 
to  aathorize  and  render  it  a  complete  and  lawful  act.  Snch  grant  can 
only  be  set  aside  by  a  direct  proceeding  on  the  part  of  the  government 
for  that  porpose.  It  cannot  be  rescinded,  except  upon  a  verdict  sokmnly 
rendered,  and  entered  of  record. 

Ejectment.  The  material  question  determined  in  this  case 
was  how  far  a  grant  can  be  attacked  in  a  coUateral  action.  The 
opinions  on  this  important  point  are  here  given. 

Whttb,  J.  The  second  general  position  is  that  a  Toid  grant 
may  be  shown  to  be  so  on  a  trial  in  ejectment.  This  position 
to  a  certain  extent  was  not  controverted  on  the  other  side. 
They  admitted  that  a  grant  absolutely  void  might  be  impeached 
on  a  trial  in  ejectment,  but  they  denied  that  this  could  be  done 
in  the  cases  where  the  grant  wasToidaUe  only;  that  in  these  an 
inyestigation  of  the  circumstances  and  facts  in  avoidance,  could 
not  be  made  in  this  action;  that  Lowiy's  grant  was  not  a  void 
grant,  that  at  the  most  it  was  only  voidable  (which  they  did 
not  admit),  and  not  impeachable  by  parol  evidence.  The  points 
in  difference  were,  the  fixing  the  boundaries  between  void  and 
voidable,  and  what  evidence  was  properly  adducible  to  show  a 
grant  void.  As  I  have  considered  the  defendant's  grant  neither 
void  nor  voidable,  from  any  circumstance  that  appears  upon  this 
case  agreed,  it  is  not  absolutely  necessary  for  the  decision  of 
this  cause  to  give  any  further  opinion  in  addition  to  what  has 
been  incidentally  stated  on  these  points;  but  as  it  may  be  ex- 
pected some  notice  should  be  taken  of  a  point  so  much  aigned, 
I  shall  briefly  take  a  review  of  some  of  the  English  and  Amer- 
ican authorities  relative  thereto,  and  state  what  I  consider  to 
be  the  law  on  thesubject,  as  applicable  to  a  state  giant  for  land 
in  this  country. 

In  England,  as  well  in  the  cases  where  the  Idng^s  letters- 


April,  1818.]         OvEBTON  t;.  Campbell.  781 

patent  were  void  ab  iniHo,  as  in  the  cases  where  they  became 
void  by  matter  subsequent,  the  usual  practice  was  to  declare 
them  so  upon  scire  facias,  the  process  generally  used  to  repeal 
them:  See  2  Saand.  72,  note  4,  and  the  aatborities  there  cited; 
and  4  Inst.  88.    In  many  other  actions,  also,  the  king'H  letters- 
patent  have  been  declared  Toid  by  the  court;  as  in  12  Co.  8G, 
where  the  king  granted  twenty  acres  out  of  his  manor  of  D. 
by  letters-patent,  they  were  adjudged  void  for  the  uncertainty. 
This  was  upon  petition  in  the  exchequer.     3o  in  5  Co.  94,  the 
queen's  letters-patent  were  declared  void,  for  she  was  deceived, 
the  valnable  and  material  part  of  the  consideration  being  false. 
This  was  in  an  information  of  intrusion.     So,  ia  10  Co.  110,  the 
letters-patent  were  declared  void  for  a  false  suggestion.    This 
was  in  ejectment  upon  special  verdict  finding  the  letters-patent 
and  other  records.    So,  in  1  Co.  26-31,  letters-patent  were 
declared  void,  for  the  grant  contrary  to  the  rules  of  law.    This 
was  upon  information  of  intrusion.     On  the  other  hand,  10  Co. 
67,  a  case  of  information  of  intrusion;  2  Co.  54,  a  case  of  tres- 
pass; 6  Co.  5, 6,  case  of  petition  to  the  king,  and  referred  to  the 
chancellor,  and  others;  2  Co.  17,  and  Plowd.  454,  5,  6,  case  of 
petition  in  the  exchequer,  are  instances  where  the  validity  of  the 
letters-patent  was  controverted,  and  they  were  adjudged  good; 
but  in  all  these  cases,  it  is  to  be  observed,  the  letters-patent 
were  spread  on  the  record,  and  the  validity  or  invalidity  of 
them  appeared  upon  the  face  of  the  letters-patent  themselves, 
or  upon  them  and  other  records  taken  together.     Mr.  Justice 
Blackstone  in  his  commentaries  says:    **  When  it  appears  from 
the  face  of  the  grant  that  the  king  is  mistaken  or  deceived  either 
in  matter  of  fact  or  matter  of  law,  as  in  case  of  false  suggestion, 
misinformation,  or  recital  of  former  grants,  or  if  his  own  f  itle  to 
the  thing  granted  be  different  from  what  he  supposes,  or  if  the 
grant  be  informal,  or  if  he  grant  an  estate  contrary  to  the  rules 
of  law,  in  any  of  these  cases  the  grant  is  al)Solutely  void."   These 
authorities  incontrovertihly  prove  that  where  the  king's  grant  is 
absolutely  void,  and  the  matter  rendering  it  so  appears  upon 
the  face  of  the  grant  singly,  or  in  conjunction  with  other  rec* 
ords,  and  this  matter  is  spread  upon  the  record  in  some  suit, 
so  as  to  come  judicially  before  the  court  to  be  passed  upon,  the 
judges  have  always  declared  them  void,  or  otherwise,  according 
to  the  nature  of  the  ct.se;  and  this,  notwithstanding  some  au« 
thorities  say  that  a  void  grant  is  to  be  declared  so  upon  a  scire 
facias  brought  for  the  express  purpose.     The  king's  letters- 
patent  have  also  been  decLred  void  upon  a  bill  in  equity,  as  in 
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the  case  of  the  Aitomey-gef^eral  t.  Vernon^  1  Yem.  888.  In 
this  case  it  is  said  that  the  scire  facias  is  not  in  all  oaaes  a  com- 
petent remedy  to  EToid  letters-patent.  -It  is  not  so  whererer 
the  matter  in  avoidance  is  dehors  the  grant,  and  appears  not 
in  the  body  of  it;  per  Montague,  0.  B.,  and  Jones,  0.  J.  In 
all  sach  cases,  they  say,  the  scire  facias  mil  not  reach  it, 
and  therefore  the  remedy  is  by  bill  in  equity;  and  so  decided 
in  this  case,  and  the  letters-patent  decreed  to  be  given  up  and 
cancelled:  Id.  892. 

It  is  to  be  observed  that  many  things  in  England  were  the 
subject-matter  of  grant,  and  passed  by  letters-patent,  which  are 
unknown  amongst  us,  such  as  the  numerous  host  of  franchises, 
exemptions,  impositions,  and  offices;  the  appendages  of  royalty 
and  prerogative,  tolerable  perhaps  in  England,  but  here  un- 
suitable, and  of  course  non-existing,  being  perfect  sinecures 
were  the  eager  objects  of  acquisition  by  letters-patent,  and  the 
fruitful  sources  of  litigation  afterwards;  with  these  the  books 
are  filled,  but  furnish  not  the  best  examples  to  draw  inferences 
from,  and  illustrations  of  the  present  case.  The  things  con* 
stituting  the  object  of  letters-patent,  most  common  to  both 
countries,  are  new  inventions  and  lands.  The  public  lands  in 
England  were  vested  in  the  king,  in  his  political  capaeify,  as 
sovereign,  and  were  for  the  public  benefit  transferable  by  him, 
the  usual  evidence  of  which  was  his  letters-patent.  Our  public 
lands  are  also  transferable  for  the  public  benefit,  and  usually 
also  by  letters-patent,  under  the  great  seal  of  the  state;  but  there 
is  this  difference  in  the  two  cases;  that  in  England  the  particnlsr 
consideration,  the  moving  cause,  the  grounds  and  reasons  in- 
fluencing the  king,  and  the  other  motives  inducing  the  transfer^ 
rest  with  him  in  the  first  instance,  unlimited  and  unrestrained  by 
positive  law;  they  were,  therefore,  generally  in  the  form  of  re- 
citals incorporated  with  the  letters-patent,  and  made  a  constit- 
uent part  thereof,  appearing  on  their  face.  With  us,  the  ease 
is  widely  different;  our  positive  written  institutions,  either  in 
the  form  of  a  constitution  or  statute,  or  both  combined,  have 
prescribed  what  lands  shall  be  transfened  from  the  public  fund, 
on  what  occasion,  and  for  what  consideration.  From  this  dif- 
ference of  practice  it  necessarily  results  that  many  of  the  ques- 
tions originating  upon  letters-patent  in  England,  have  not 
occurred,  and  are  not  likely  to  occur  here;  the  particular  tempta- 
tions for  fraudulent  acquisition,  and  the  facilities  for  scocmd- 
plishing  it  not  being  afforded.  Many  of  them  cannot  occur  si 
jail,  and  others  depending  upon  the  principles  of  the  fwimwHm 
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law,  interwoTen  with  the  prerogative,  are  here  aoticipated,  and 
settled  beforehand  l^  the  general  statute  law  of  the  state. 
Hence  the  qaestion  of  valid  or  not,  upon  a  state  patent  for  land, 
has  assumed  somewhat  of  a  different  form  here  from  what  it 
would  be  in  England  on  letters-patent  for  the  same  thing,  and 
the  distinction  between  void  and  voidable  is  more  dearly  marked 
in  the  decisions  of  our  own  country  thereon. 

Having  premised  these  observations,  I  will  now  proceed  to 
take  a  short  review  of  some  of  the  American  authorities,  which, 
for  the  above  reasons,  I  conceive  to  be  more  apposite  to  the 
present  case  than  the  English.  In  the  state  of  New  York,  the 
doctrine  seems  to  prevail  that  in  ejectment,  where  there  are  two 
conflicting  patents,  the  elder  must  be  impeached  and  set  aside 
before  any  titie  set  up  under  the  younger  patent  can  be  ac- 
knowledged. The  distinction  between  void  and  voidable  is 
made  that  the  former  must  appear  on  the  face  of  the  patent  to 
render  it  void  in  a  court  of  law;  that  the  latter  is  for  matter 
dehors  the  grant,  as  fraud,  irregularity,  or  mistake,  which  can  only 
be  avoided  by  suit,  on  being  directiy  put  in  issue  by  the  plead- 
ings; that  chancery  is  the  proper  tribunal  for  this  suit,  either 
upon  msirefaciaa  or  bill  or  information.  It  is  further  remarked 
that  ifc  would  be  against  precedent,  and  of  dangerous  conse- 
quence to  tiUes,  to  permit  letters-patent,  which  are  solemn 
grants  of  records  to  be  impeached  collaterally  by  parol  proof  in 
this  action:  Jackson  v.  Lawton,  10  Johns.  26  [6  Am.  Dec.  811]. 

In  Virginia  it  has  been  decided,  that  the  matter  dehors  the 
grant  might  be  shown  in  avoidance  at  law,  and  this  even  by 
parol  proof  in  an  action  of  ejectment,  but  Saint  Oeorge  Tucker 
in  his  notes  on  Blackstone's  commentaries,  contests  the  pro- 
priety of  this  decision,  and  contends  that  in  a  court  of  law  upon 
a  collateral  issue,  no  evidence  ought  to  be  admitted  to  avoid  the 
patent,  which  is  not  at  least  of  equal  or  superior  dignity  to  the 
patent  itself,  and  he  puts  the  case  of  two  patents  produced  in 
ejectment  by  the  opposite  parties  for  the  same  land.  If  one,  he 
says,  appears  on  the  face  to  be  perfect,  and  the  other  defective, 
the  perfect  one  ought  to  prevail^  unless  it  can  be  shown  that  the 
perfect  one  hath  been  repealed  by  judgment  of  the  high  court 
of  chancery,  for  some  fraud  or  false  suggestion  of  the  patentee, 
if  both  patents  are  apparentiy  perfect  on  the  face,  the  elder 
ought  to  prevail  by  the  established  rules  of  law,  as,  being  of 
equal  dignity,  they  cannot  stand  together.  But  if  younger 
recite  that  the  former  hath  been  forfeited  by  due  course  of  law, 
and  for  that  cause  the  younger  hath  issued  here,  he  says,  the 
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evidence  arising  ont  of  the  yoanger  patent  would  be  sufficient 
to  avoid  the  elder,  being  of  equal  dignity  with  it,  and  contain- 
ing matter  sufficient  to  render  that  void  which  on  the  face  ap- 
peared perfect. 

In  Maryland  the  practice  has  been  from  the  earlieet  times,  to 
examine  into  the  validity  of  letters  patent  for  the  proprietor's 
lands  in  chancery,  either  by  scire/acias,  as  in  1  Har.  &  McHen. 
166,  or  by  bill  in  equity,  as  in  page  23-26,  of  same  book,  or  by 
information  in  eqaity,  same  book,  page  92-144;  in  all  which  cases 
the  letters-patent  were  recalled,  and  cancelled  by  the  chancellor. 
Indeed  it  is  held  in  2  Har.  &  McHen.  141,  by  the  chancellor,  thai 
the  elder  grant,  till  repeated  in  chaneeiy,  must  prevail  at  law 
against  a  younger  grant.  In  South  Carolina,  a  court  of  law  will 
not  look  beyond  the  date  of  the  grant,  considering  all  prior  ob- 
jections thereto  as  disposed  of  the  court  of  caveats,  and  this  ante- 
cedent matter  forever  foreclosed  by  its  issnance :  2  Bay,  426, 456. 
With  these  exceptions,  to  wit:  that  where  the  chancellor  of  Maiy- 
land  held,  the  elder  grant  must  prevail  until  repealed,  and  the 
other  the  case  of  Welk  v.  HanMeUm,  1791  [2  Am.  Dec.  568],  in 
the  court  of  appeals  of  Virginia,  where  it  was  held  the  patent 
might  be  made  void  by  parol  evidence  in  ejectment  with  these 
two  exceptions,  I  say,  which  form  extreme  cases,  the  decisions 
of  the  different  states,  as  far  as  I  have  had  an  opportunity  of 
consulting  the  books,  do  not  permit  a  state  grant  to  be  avoided 
in  ejectment  by  parol  proof,  but  if  tbe  grant  is  absolutely  void 
for  matter  apparent  on  its  face,  or  for  matter  that  may  be  col- 
lected from  inspection  of  the  grant,  and  from  tlie  records  of  the 
country  taken  together,  such  recordas  in  contemplation  of  law 
are  known  to  all  men,  then  it  may  impeached  when  exhibited 
as  evidence,  either  on  ejectment,  or  any  other  action,  and  held 
void.  But  if  the  matter  in  objection  to  the  grant  is  not  of  thai 
nature  that  it  may  be  known  to  all  men,  then  it  is  only  in  avoid- 
ance, being  dehorn  the  grant,  as  frauds  in  the  officers  and  party, 
irregularities  in  tbe  previous  steps  required,  non-compliance 
with  particular  forms,  etc.,  etc.,  before  issuance;  these  and 
others  of  a  like  nature  only  can  be  shown  upon  a  suit  brought 
for  the  purpose  of  impeaching  a  grant.  What  this  suit  should 
be,  has  in  this  state  and  the  state  of  North  Carolina  been  spoken 
doubtfully  of,  and  upon  which  I  shall  not  at  present  undertake 
to  express  an  opinion. 

In  England  it  is  by  9cire  facias^  by  petition,  and,  in  one  in- 
stance, by  bill  in  equity.  In  Maryland  by  Bcvre/acias,  by  bill 
in  equity,  and  by  information  in  eqnify.     In  New  York,  the 
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aame  praotice  as  in  Maryland  seems  to  be  recognized  as  a  cor- 
rect practice. 

Confining  the  qnestion  of  the  state's  grant  for  land  being 
absolntelj  Toid  or  a  nullity,  to  be  decided  by  the  grant  itself » 
and  by  the  public  law  of  the  land,  is  a  plain,  simple,  easy  test, 
and  of  public  conyenience.  In  far  the  greater  number  of  in- 
stances, it  will  carry  with  it  the  evidence  of  its  own  validity; 
the  purchaser  under  it  will  see,  or  at  least  the  law  presumes  he 
will,  and  he  may  so,  in  fact,  unleps  he  is  ignorant  of  the  law, 
whether  it  be  good  or  not.  Unembarrassed  with  the  examina- 
tion of  the  numerous  circumstances  that  possibly  might  exist, 
and  which  only  can  be  brought  forward  on  a  direct  proceeding 
to  impeach  it,  he  is  relieved  from  the  apprehension  of  them,  and 
also  from  their  investigation  t)n  all  collateral  Ibsucs;  and  in  case 
of  a  direct  proceeding  he  has  notice  of  the  attack,  and  the 
points  to  be  insisted  on,  and  so  be  prepared  in  the  defense  if 
the  case  admits  it.  That  a  void  grant  for  land  ouly,  and  not  a 
voidable  one,  can  be  taken  advantage  of  in  ejectment,  and  that 
its  being  void  must  appear  so  by  itself  and  the  public  law  of 
the  country,  is  considered  to  be  the  doctrine  in  the  case  of 
FoWs  Lessee  v.  Wendal.  It  is  understood  to  be  the  law  of  New 
Tork,  Maryland,  North  Carolina,  and  South  Carolina,  the 
opinion  of  St.  George  Tucker,  of  Virginia,  and,  as  I  think,  the 
law  of  this  state.  That  the  validity  of  a  grant  for  land  should 
be  otherwise  tested  than  by  itself  and  the  public  law  of  the 
country,  would  be  to  destroy  its  security  and  solemnity,  and 
totally  to  deprive  it  of  that  confidence  which,  as  the  highest 
evidence  of  the  highest  property  of  the  country,' it  ought  to 
possess,  and  be  by  all  considered  and  taken  to  possess,  and 
this  for  the  quiet  and  repose  of  the  public  in  general  Judg- 
ment must,  therefore,  be  entered  up  for  the  defendants. 

Bom,  J.  From  the  bill  of  exceptions  in  this  case,  it  appears 
that  the  plaintiff  read  in  evidence  a  grant  dated  the  twentieth 
of  July,  1796,  founded  on  a  warrant  usually  termed  an  Evan's 
battalion  warrant.  The  defendant  gave  in  evidence  a  grant 
dated  in  the  year  1793,  founded  on  a  military  warrant;  and  it 
was  proved  that  the  land  covered  by  it  is  south  of  the  mili- 
tary line,  and  out  of  the  military  reservation.  The  court  in- 
structed the  jury  that  a  grant  founded  on  a  military  warrant, 
and  out  of  the  military  bounds,  was  void,  and  conveyed  no 
title;  it  also  gave  other  instructions  to  the  juty  tendiog  to 
evince  that  the  plaintifTs  grant  did  not  cover  the  land  in  dis- 
pute.   To  the  charge  of  the  courts  on  these  latter  points,  the 
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plaintiff  excepted.  A  verdict  and  judgment  wsa  given  for  the 
defendants,  and  the  cause  removed  by  writ  of  error.  The  sole 
question  now  presented  to  the  court  is,  whether  the  defendant's 
grant,  being  without  the  military  reservation,  be  void;  for  if 
that  grant  be  good,  the  court  ought  not  to  remand  the  canse 
for  trial  over,  though  on  examination  it  should  appear  that  the 
charge  was  incorrect  on  other  points.  The  question  is  the  same 
which  was  brought  before  the  court  at  Carthage  in  the  case 
agreed,  Cairon'a  Les&ee  v.  Lowry.  The  case  was  several  times 
ably  and  ingeniously  argued  on  both  sides,  and  has  been  con- 
tinued on  advisement  for  several  terms.  The  ojdnion  which 
has  been  last  agreed  on  in  that  case  will  decide  the  present 
question. 

In  discussing  this  subject,  two  questions  were  presented  for 
consideration:  1.  Whether  a  grant  founded  on  a  military  war- 
rant, for  lands  not  within  the  military  reservation,  be  void? 
2.  If  it  be  void,  can  it  be  inquired  into  in  an  action  of  eject- 
ment? 

Since  the  time  when  the  court  determined  in  the  former  suit, 
I  have  not  had  time  to  commit  to  writing  my  ideas  on  that 
subject;  it  may  now  be  sufficient  to  say  that  the  result  of  the 
opinion  delivered  (by  Judge  Whyte)  is  in  conformity  with  mine, 
that  a  grant  on  a  military  warrant,  without  the  military  bounds, 
is  not  void.  On  the  second  point,  as  I  understand  that  opin- 
ion, I  cannot  entirely  concur;  but  as  the  decision  of  the  cause 
does  not  rest  on  this  point,  it  will  only  be  necessary  to  state 
briefly  the  opinion  I  entertain  on  that  part  of  the  subject.  A 
grant  may  be  repealed  by  a  BcLfa.  founded  upon  a  matter  of 
record,  making  an  issue  on  it  to  be  tried  by  a  jury,  and  upon 
that  a  judgment  may  follow  to  simul  and  vacate  it.  Farther, 
I  am  of  opinion  that,  consistently  with  the  spirit  of  our  consti- 
tution found  on  twenty-ninth  article  of  magna  charia^  that  a 
grant  ought  not  to  be  repealed  by  a  bill  in  equity,  in  which  the 
chancellor  is  not  bound  to  refer  to  a  jury  the  matters  in  issue. 
In  this  court  no  grant  is  recorded,  nor  any  inquisition  of  a 
jury  returned,  to  serve  as  a  foundation  for  the  proceedings 
against  it. 

If  a  grant  be  void  for  matter  precedent  to  its  completion, 
and  remains  unrepealed,  the  evidence  to  show  that  it  is  void, 
whether  parol  or  otherwise,  may  be  given  on  a  collateral  issue, 
in  any  action  where  the  validity  of  the  grant  comes  in  question 
in  the  same  way,  and  to  prove  the  same  facts,  which  it  would 
be  received  to  prove  in  an  issue  on  the  Bci./a.    Upon  such  evi- 
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dence,  the  jury,  under  the  direction  of  the  court,  will  apply  the 
law  and  consider  the  grant  Toid;  otherwise  he  against  whom  a 
Toid  grant  should  be  produced  would  be  obliged  to  giTe  up  his 
possession  to  the  grantee  of  such  void  grant,  though  he  should 
be  in  possession  of  indubitable  testimony  fully  competent  to  its 
destruction  on  a  set.  fa.  There  is  no  reason  for  rejecting  the  eyi- 
dence  in  one  case  more  than  the  other,  and  to  say  that  a  grant, 
however  fraudulently  obtained,  cannot  be  set  aside  unless  for  a 
defect  appearing  on  the  face  or  on  some  matter  of  record  (which 
a  fraudulent  procurer,  in  almost  every  instance,  will  take  care 
shall  not  appear),  he  will  have  nothing  more  to  do  but  to  act  as 
fraudulently  as  suits  his  purposes,  and  then  intrench  himself 
behind  the  rule  that  his  fraud  must  appear  of  record,  or  can  do 
him  no  harm.  After  a  repeal  of  a  grant,  it  can  never  again 
have  any  effect,  nor  can  the  grantee  claim  any  interest  under  it. 
It  is  deemed  as  absolutely  Toid  as  if  it  had  never  existed.  But 
an  ayoidance  on  a  collateral  issue  does  not  effect  a  repeal,  for 
until  repealed  it  may,  from  time  to  time,  be  brought  forward 
again,  and  be  met  with  the  same  evidence  as  at  first.  On  the 
other  point  in  which  objections  were  made  to  the  charge  of  the 
judge,  respecting  the  grant  of  the  plaintiff  below,  not  coTering 
the  land  in  dispute,  whether  the  fact  be  so  or  not,  I  have  not 
made  much  inquiry,  but  I  think  the  judge  expressed  his  opin- 
ion of  that  part  in  language  too  strong  and  conclusive.  He 
ought  rather  to  have  left  it  to  the  jury  to  ascertain  the  fact 
from  the  testimony;  and  I  should  be  disposed  to  reyerse  the 
judgment  on  that  ground,  and  remand  the  cause  for  another 
trial,  but,  as  was  said  before,  the  court  ought  not  to  remand  the 
cause  for  trial  when  the  opinion  on  the  other  ground  is  dedsivo 
as  to  the  rights  of  the  contending  parties. 

Haywood,  J.,  concurred  in  opinion  with  Wbttb,  J. 


See  this  mlqeetooiwidarBd  in  a  note  to  WkUe  v.  Jcmmi^  2  Am.  Beo.  Ml 


Walker  v.  Dunlop. 

[9  Haxitood,  Sn.] 

fiuoonno  Falsi  Gbouiii)  ior  Bjbbcibsiok.— Where  a  gnuitor  xvprwented 
that  the  land  oonveyed  oomprieed  a  certain  epring,  knowing  enoh  repre- 
eentation  to  be  falie,  by  reason  of  which  the  grantee  waa  deceived  in 
regard  to  the  location  of  the  premiaea,  eqnity  will  aet  aaide  the  convey- 
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IdmAKX  OY  Fact  VoxDora  Died.— Where  the  gnator  and  gnatee  in  a 
deed  with  wimnty  under  mistake  of  fhe  h/c/bt,  ihoagfat  that  lands  ww 
oon^eyed,  to  whieh,  it  sahaeqiieiitly  appeared,  the  grutor  had  no  titie» 
SBoh  deed  will  he  aet 


Bill  in  equity.    The  opinion  states  the  case. 

By  CouBT.  From  the  bill,  answer,  and  testimoDy,  it  appears 
that  Thomas  and  Bobert  King  procured  a  grant.  No.  577,  from 
the  state  of  North  Carolina  for  one  thousand  acres  of  land,  in 
what  is  now  Boane  county,  and  that  the  defendant  churning 
title  to  said  tract  by  deed  of  conveyance  from  them,  sold  three 
hundred  and  thirty-three  and  one  third  acres  to  Jacob  Wassum 
and  agreed  to  have  the  tract  divided  into  three  shares  by  a  sur- 
Teyor;  that  Jacob  Jones,  a  surveyor,  did  lay  off  and  divide  the 
land  into  three  shares,  and  mark  the  lines  according  to  informa- 
tion given  him  by  the  defendant  respecting  the  corners  and 
lines  of  the  grant,  but  which  in  fact  were  not  the  comers  and 
lines  of  the  grant,  as  is  now  admitted  by  the  defendant.  Was- 
sum, by  contract,  was  to  have  his  choice  of  either  of  the  three 
parts. 

After  this,  the  defendant,  for  the  sum  of  five  hundred  dol- 
lars, which  was  fully  paid,  sold  and  gave  his  bond  dated  thirty- 
first  December,  1816,  to  convey  in  fee  to  the  complainant  three 
hundred  and  thirty-three  and  one  third  acres  of  land,  being  the 
equal  one  third  part  of  one  thousand  acres  granted  to  Thomas 
and  Bobert  King,  by  grant  No.  577,  lying  in  the  couniy  of 
Boane,  on  a  creek  known  by  the  name  of  Stuart's  creek,  agree- 
ably to  a  survey  made  by  Jacob  Jones;  the  complainant  to  have 
the  second  choice  in  the  land,  allowing  a  year  to  Wassum  to 
make  his  choice.  The  defendant  sold  the  remaining  third  part 
to  Jacob  Ault.  At  the  time  of  the  purchases  made  by  Walker 
and  Ault,  they  lived  in  Knox  county,  sixty  miles  from  the  land 
sold,  and  had  never  seen  it.  Some  time  after  the  date  of  the 
bond,  they  went  to  yiew  the  land.  Wassum  in  the  meantime 
had  made  choice  of  the  middle  division,  as  laid  off  by  Jones. 
The  defendant  Dunlop  showed  them  the  land,  with  the  lines 
run  by  Jones  dividing  it  into  three  equal  portions,  and  also 
comers,  which  were  represented  by  him  to  be  comers  of  the 
original  tract  granted  to  the  Kings.  The  complainant.  Walker, 
made  choice  of  the  lower  division,  which  included  the  springs, 
and  the  place  where  B.  Cane  settled.  Ault,  of  course,  was  to 
have  the  upper  part;  and  a  deed  in  fee  with  general  warrantj 
was  thereupon  executed  to  the  defendant  Walker,  on  tbefirat 
day  of  May,  1807,  for  three  hundred  and  thirty-three  and  one 
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tliurd  acres  of  land,  lying  and  being  in  the  oonnty  of  Boane^ 
on  a  creek  known  by  the  name  of  Stewart's  creek,  on  the  north 
eide  of  Tennessee  river,  being  one  third  part  of  one  thousand 
acres  of  land  granted  to  Thomas  King.  Beginning  on  a  white 
oak  and  black  oak,  the  beginning  comer  of  said  one  thonsand 
acre  tract,  then  mnning  west  of  said  grant  north  four  hnndr  d 
poles,  to  a  post  oak,  the  north  comer  of  said  grant;  thence 
west  one  hundred  and  thirty-three  and  one  third  poles,  to  a 
black  oak,  Jacob  Wassum's  comer;  thence  with  Wassum's  line 
south  four  hundred  poles,  to  a  stake;  thence  east  one  hundred 
and  thirty-three  and  one  third  poles,  to  the  beginning. 

Some  time  having  elapsed  after  the  date  of  this  deed,  Hailey 
settled  on  the  upper  part,  McPherson  on  the  middle,  and  Blake 
on  the  lower  part,  as  laid  oS  by  Jones.  The  defendant  said 
that  Blake  was  a  mere  occupant,  and  advised  a  suit  to  be  com- 
menced against  him.  At  a  subsequent  time.  Walker  and  Ault 
still  urging  for  possession  of  the  lands  by  them  respectively 
purchased,  they  were  informed  by  the  defendant  that  the  land 
included  in  the  grant  for  one  thousand  acres  to  Bobert  and 
Thomas  King,  lay  further  up  the  creek,  and  not  at  the  place 
surveyed  by  Jones.  He  told  Walker  that  McPherson,  and  not 
Blake,  lived  on  the  lower  end  of  the  tract,  and  that  he  must 
bring  suit  against  McPLerson  to  recover  possession.  Walker 
refused,  alleging  that  was  not  the  land  he  had  purchased,  but 
he  had  paid  his  money  for  the  place  where  Blake  lived.  Walker 
brought  an  action  of  ejectment  against  Blake,  and  gave  notice 
to  Dunlop,  the  defendant,  to  support  the  title.  He  refused  to 
do  so,  but  stated  to  the  counsel  for  the  plaintiff  in  that  suit  that 
it  was  brought  against  the  wrong  person,  for  the  land  he  had 
sold  to  Walker  did  not  include  the  place  where  Blake  lived  but 
that  where  McPherson  lived.  The  verdict  and  judgment  were 
in  favor  of  Blake. 

The  bill  charges  that  the  complainant  gave  the  defendant 
notice  he  would  no  longer  pay  taxes;  that  the  defendant  pro- 
cured the  land  to  be  reported  and  sold  for  taxes,  and  veas  pur- 
chased by  him  or  some  other  for  his  use,  although  the  taxes  had 
been  previously  paid  by  the  defendant.  In  the  answer  it  is 
denied  that  he  had  any  notice  given  him  as  charged,  but  admits 
that  the  land  was  reported  at  his  instance,  but  at  the  sale  was 
not  purchased  by  him  or  any  other  for  his  benefit;  that  he  re- 
turned for  taxation,  and  paid  the  taxes  on  a  tract  of  five  thou- 
sand acres,  which  includes  the  land  covered  by  the  one  thousand 
acre  tract.    By  the  evidence  it  appears  that  the  one  thousand 
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acres  included  in  the  grant  to  R.  and  T.  Eing»  was  sold  for 
non-payment  of  the  taxes  due  thereon  for  the  year  1809,  and* 
John  Kinserly,  son-in-h&w  of  the  defendant  became  the  par- 
chaser.  The  bill  prays  that  the  deed  execated  by  Donlop  to 
him  may  be  set  aside,  and  he  restored  to  all  he  has  lost,  or  if 
the  deed  be  good  and  sufficient  to  vest  a  title  in  complainant  to 
the  land  intended  to  be  conyeyed,  that  the  tax  sale  may  be 
decreed  Toid.  These  being  the  facts,  at  least  the  material  ones, 
it  is  for  the  court  to  decide  upon  them,  whether  or  not  the  con- 
yeyances  shall  be  set  aside,  and  the  parties  be  placed  in  the 
situation  they  stood  before  the  execution  of  them,  and  the  court 
are  of  opinion  that  upon  such  facts  the  conyeyance  ought  to  be 
set  aside. 

In  New.  352,  853,  suffgestio/ahi  was  deemed  sufficient  cause 
for  setting  aside  conyeyances;  and  reason  pronounces  that  it 
ought  to  be  so  in  eyery  case  where,  if  .the  fact  falsely  suggested 
had  appeared  to  the  yendeeas  it  really  existed,  he  would  not 
haye  made  out  the  deed  of  conyeyance  [?];  for  if  he  be  not 
reinstated  to  the  place  in  which  he  stood  before  the  execution, 
the  suggestor  of  the  fraud  will  haye  adyantage  thereupon,  so 
far  as  the  remedy  falls  short  of  actually  placing  the  yendee  ta 
siatvL  quo,  and  so  far  will  be  allowed  to  profit  by  his  own  wrong, 
and  to  make  his  falsehood  adyantageous  to  himself,  which 
ought  neyer  to  be  tolerated.    Beason  requires  that  the  whole 
adyantage  acquired  by  the  falsehood  should  be  wrested  from 
the  wrong-doer.    And  further,  if  one  hath,  by  mistake  or  mis- 
apprehension, been  drawn  into  a  contract  for  property  other- 
wise circumstanced  than  the  party  supposed  it  to  be,  he  that 
gets  the  adyantage  through  such  mistake  or  misapprehension 
ought  not  to  retain  it;  and  if  disposed  to  do  so,  ought  not  to 
be  permitted  by  a  court  of  equity:  New.  432;  1  Yes.  125.    Here 
the  yendee  was  either  imposed  upon  by  the  misrepresentation 
of  the  seller  as  to  the  locality  of  the  one  thousand  acres,  when 
he,  the  seller,  knew  the  lands  described  in  the  bounds  and  in 
the  conyeyance  were  not  at  the  place  shown,  where  the  springs 
were,  and  where  Blake  liyed;  in  which  case  he  was  guilty  of 
fraud,  or  otherwise  he,  being  under  a  mistake,  represented  this 
to  be  the  place  which  he  sold  and  preferred  to  conyey  by  the 
description  contained  in  the  bond  and  deed,  and  under  the 
mistake  which  he,   through  misapprehension,  communicated 
also  to  the  yendee,  the  deed  executed,  which,  under  the  same 
mistake,  the  yendee  receiyed.    Both  belieyed  the  place  de- 
scribed in  the  bond  and  deed  to  be  that  which  the  yendot 
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pointed  out,  and  upon  onderatanding,  as  upon  a  condition, 
the  one  made  and  the  other  accepted  the  deed.  As  far  as  the 
mistake  was  discovered,  both-  parties  should  hare  been  willing 
to  have  rescinded  all  that  was  done.  In  this  Tiew  of  the  case, 
the  deed  ought  to  be  set  aside. 

As  to  the  sale  for  taxes,  it  does  not  appear  whether  the  sale 
and  conyeyance  was  a  valid  one  or  not.  It  would  seem  from 
the  circumstance  of  the  lands  having  been  purchased  by  the 
son  in  law  of  the  vendor,  that  the  sale  will  not  be  good  should 
the  sheriff's  deed  be  valid.  At  all  events,  when  that  is  urged 
as  a  reason  why  this  court  ought  not  to  order  a  refunding  of 
the  purchase-money,  the  vendor  ought  to  show  that  the  sale  is 
valid,  in  order  to  evince  that  the  land,  through  the  default  of 
the  vendee,  cannot  now  be  vested  in  him  by  the  decree  to  be 
pronounced  in  this  cause;  and  as  this  case  is  encumbered,  even 
that  could  not  answer  his  purpose;  for  the  defendant  himself 
proved  the  land  to  be  reported  and  the  sale  to  be  made,  and 
shows  that  he  paid  for  five  thousand  acres,  which  covered  the 
one  thousand  acres,  of  which  the  lands  mentioned  in  the  deed 
to  the  complainant  are  part.  This  shows  that  the  sale  for 
taxes  of  the  lands  in  question  was  not  a  legal  sale. 

Decree  that  the  complainant  shall,  by  a  deed  to  be  approved 
by  the  clerk  and  master,  and  deposited  in  his  office  in  one 
month  from  this  day,  release  and  transfer  to  the  vendee  all 
right  and  title  to  the  lands  described  in  said  deed;  which,  how- 
ever, shall  be  subject  to  a  lien  for  the  debt  due  by  this  decree 
to  the  complainant,  until  said  debt  shaU  be  paid;  and  there- 
upon that  the  said  vendee  shall,  within  one  month  thereafter, 
pay  to  the  complainant  the  principal  and  interest  paid  to  him, 
the  vendor,  by  the  complainant,  for  said  land;  such  principal 
and  interest  to  be  ascertained  by  a  report  to  be  made  by  the 
clerk  and  master;  and  that  the  defendant  pay  all  costs. 


Yrtiad  in  regud  to  the  ntnfttioii  of  land,  or  in  falsely  repreeenting  it  m 
having  a  oertain  privilege  or  right  appended,  ie  aotionahle,  and  woold,  there- 
fore, be  a  good  groond  for  rewinding  a  oontract  of  sale.  Tlus  is  diBooaaed  in 
the  note  to  Bodwiek  v.  Lewis,  2  Am.  Dec  73;  and  frand  by  means  of  a 
smgffeaUo/cM  is  oonsiderBd  in  tibe  note  to  Emtnon  v.  Brigham,  6  Id.  109L 
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AOKKOWLEDGMENT. 

Er  JtafB  OovBET.— The  oertifiote  of  an  aoknoirledgaMnk  ol  a  deed  lij  a 
nuRMd  womaa  mimft  ihow  »  mbstaatial  oompUaaoa  with  tiM  reqiim- 
mmti  of  tiM  «tototo;  uid  »  oertificate  sUtiiig  mntlj  tbaA  tiM  hnslMUid 
uid  wife  appeared  before  the  magutrate  and  "  acknowledged  the  inden- 
ture to  be  their  aet  and  deed,  and  desired  the  same  to  be  reeoided,  ahe 
being  of  foil  age,  and  by  him  examined  apart,  **  is  immfiBoaent.     Waiaom 

T.  liereeTf  41L 

See  DowBB,& 

ACTION. 

L  Br  OwHSE  OH  Salb  bt  AucnoNKSB. — On  a  sale  of  goods  on  credit  by  n 
licensed  anctaoneer,  where  the  vendee  refuses  to  take  them,  the  owner 
may  bring  an  action  for  damages,  in  his  own  name,  before  the  expiration 
of  the  term  of  credit,  though  he  cannot  sue  for  the  price  till  the  credit 
expires.     Oirard  ▼.  Taggart^  d27. 

t.  Action  iob  Monst  Wbohofullt  Obtaikxi>.— Where  one  peison  obtains 
money  of  another  by  extortion  or  oppression,  or  by  taking  undue  adTan- 
tage,  or  under  such  circumstances  that  he  is  not  justly  entitled  to  retain 
tt^  an  action  for  money  had  and  received  will  lie  to  recover  it.  Qodd€urd 
T.  BuloWf  068. 

^    ATTACHMENT. 

1.  Vaud  ArsMOBMEBn, — To  constitute  a  valid  attachment  of  personal  prop- 
erty, posssssinn  thereof  mast  be  taken,  or  it  must  be  plaoed  under  the 
control  of  the  officer.    Odiom^  v.  CoUeg^  89. 

SL  SvBSiQUXiiT  Attaghiisnt.— While  one  attachment  suhsisti^  the  property 
cannot  be  duly  attached  by  another  officer,  but  m  second  attaolunent 
ahoold  be  made  by  the  first  officer.  And  if  the  property  has  been  de- 
livered to  m  receipter,  and  he  assent  to  the  doingi  of  the  second  officer, 
the  seoond  attachment  is  still  invalid.    Id, 

BAILMENTS. 

L  LuBiUTT  OF  Smpu  D»08iTA»T.  —  A  mors  depoeitsry  withoat  any 
special  undertaking  and  without  reward,  is  not  aaswerabls  lor  the  loss 
of  the  goods  deposited,  exoept  in  caees  of  grass  nei^igenoe.  J^ttter  v. 
EatexBank,  168. 
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%  LumuTT  ov  I>IP0SIT.ABT  lOB  Hebb.  —  A  depositary  for  hire  is  lisbls 

only  in  esse  of  ordinary  neglect*  so  VuA  if  he  shows  that  he  nsed  doe 

oaiep  and  that^  neveriheless  the  goods  were  stolen,  he  will  be  excased. 

Id. 

See  CovokAoa^  IL 

BANES  AND  BANKING. 

1.  Liabhht  ov  Foboxd  Bank  Noras.— A  hank  is  not  responsible  on  notes 
purporting  to  be  its  notes,  which  were  stolen  after  the  oaahier  had  signed 
them,  and  the  signatore  of  the  president  was  forged,  although  the  same 
were  negotiated,  and  were  presented  by  a  bona/de  holder.  Salem  Bamk 
T.  QUmouUr  Bank,  111. 

%  Sfbgial  Dkposit  no  Fabt  ov  Finma—The  authority  given  to  banks  by 
the  act  of  incorporation  allowing  them  to  have  credit  npcm  the  amoont 
of  all  moneys  deposited  for  safe-keeping,  extends  to  general  deposits 
only,  and  not  to  special  deposits;  these  csnnot  be  nsed  or  appcopriated 
by  the  bank  without  a  breach  of  trust.    Fo9ier  t.  EteexBani^  16& 

8.  Tmorr  or  Sfxgzal  Defobet.— Where  a  cask  containing  a  quantity  of  gold 
coin  was  deposited  in  a  bank  for  safe-keeping,  and  the  gold  waa  fraodn- 
lently  taken  oat  by  the  cashier  of  the  bank,  it  was  hcJd  that  the  bank 
was  not  liable  to  the  depositor  for  the  Tslne  of  the  gold.    Id. 

GHABTTABLE  USE& 

L  Law  ov  Chabttabli  Usb.— The  law  of  charitable  uses  was  foonded  on 
the  statate  of  43  Elizabeth,  and  independent  of  that  statote,  a  court  of 
chancery  cannot  sustain  and  enforce  a  devise  to  charitable  nses.  The 
statate  not  being  in  force  in  Maryland,  a  devise  to  each  nses  as  csnnot  be 
sustained  by  the  principles  of  the  common  law,  is  therefore  void.  I>atkr 
iell  V.  Attorney-general^  672. 

S.  Dkvisb  Void  vob  Ungbbtaintt. — ^A  testator  directed  the  income  of  hia 
estate  to  be  paid  over  by  his  executors  to  certain  trustees,  and  after  sev- 
eral other  bequests,  directed  the  residue  to  be  equally  divided— one  half 
to  be  applied  towards  "feeding,  clothing  and  educating  the  poor  chil- 
dren belonging  to  the  oongregation  of  St.  Peter's  Protestant  Episcopal 
Chuich,  in  the  city  of  Baltimore.*'  Thji  bequest  was  held  to  be  too 
vague  and  indefinite  to  be  carried  into  effect,  and  was  therefore  void. 
Id. 

8.  Dbvibb  wcfSL  Indxpiniti  OBjaor.— A  devise  to  trustees  for  the  benefit  of 
an  indefinite  object  is  equally  as  invalid  as  sn  immediate  devise  to  soeb 
sn  object.    Id. 

i.  Cbabttablb  Dkvisb— Vauditt  or. — ^Where  a  testator,  after  providing 
for  the  payment  of  his  debts  and  of  certain  spedfio  legacies,  gave  the  re- 
mainder of  his  estate  to  his  trustees  and  executors,  in  trusty  desiring 
that  his  landed  property  should  not  be  sold,  but  rented  to  good  advan^ 
tsge,  and  that  the  said  trustees  should  apply  the  issues  and  profits  of  all 
his  property  to  the  establishment  and  maintenance  of  a  free  school  lor 
the  education  of  orphans  and  the  children  of  indigent 'parents,  the 
amount  of  all  hie  estate  to  be  a  principal  sum  and  to  remain  undi- 
minished forever,  end  the  issues  and  prc^ts,  only,  to  be  appropriated  to 
the  support  of  said  school,  it  was  held  that  the  will  did  not  create  a 
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perpetuity,  m  the  tnitieei  had  the  power  of  alienatiop,  elthongh  a  par- 
ehaeer  with  notioe  might  take,  anhjeot  to  the  trust,  and  that  the  prin- 
ciplea  of  oommon  law  and  the  proyiaiona  in  the  oonatitation  and  bill  of 
ij^ta  relating  to  perpetnitiea  were  designed  only  to  prevent  the  entail- 
ing of  estates  and  the  aocnmnlation  of  indiyidnal  wealth,  and  did  not 
prohibit  the  creation  of  a  permanent  fond  for  ohazitaUe  nse.  Chiffin  ▼. 
Orakam^  619. 
A.  Idxk— No  TEI78T  Bbsultb  to  HnB.^Ih  snoh  a  case  as  the  trustees  take 
the  legal  estate  and  the  trust  is  certain  and  not  nnlawfol,  a  bill  by  the 
heir  to  dedare  it  Toid  will  be  dismissed,  beoanse  no  tnist  resalts  to  him. 
Id. 

6.  Equxtt  Jitbisdioiion  ovsb  CKABims.— Under  the  statate  of  43  Elis.» 

which  is  in  force  in  tins  state,  and  under  the  acts  of  assembly,  indepen- 
dent of  that  statate,  courts  of  equity  have  the  same  jurisdiction  over 
charities  as  the  English  court  of  chancery.    Id, 

7.  IlMDC— Whsbb  Trust  is  Spscmo.— Aside  from  its  special  jurisdiction 

over  charities,  a  court  of  equity  will  take  cogniance  of  a  devise  to 
tmstees  for  a  specific  and  definite  charitable  purpose  as  a  matter  of  tmstb 
Id. 

COMMON  CARRTKRS, 

MiABUBi  or  Damaoxs  AoAcrsT  Carrter.— For  the  loss  of  goods  while  in  tho 
custody  of  a  oommon  carrier,  their  value  at  the  place  of  reception,  and 
not  »t  the  place  of  delivery,  is  the  measure  of  damages  in  the  absence  of 
neglect  or  misconduct  on  his  part.    Edndnwn  v.  Baaoter,  751. 

CONFUCT  OF  LAWa 
See  CoNTBACTS,  8;  Imterbt*  2. 

CONSTITUTIONAL  LAW. 
See  STATirTB8»  I. 

CONTBACTS. 

1.  Placb  ov  FlBJOB]iAirGB.^When  no  place  is  designated  for  the  perfonn- 
ance  of  an  obligation,  it  must,  as  a  general  rule^  be  performed  to  the 
obligee  in  person.  But  the  rule  is  different  if  the  things  to  be  delivered 
are  cumbersome,  or,  from  the  nature  of  the  contract^  a  particular  place 
may  be  indicated.    Currier  v.  Currier^  43. 

S.  BxADZNiBS  TO  PXBIORM. — ^A  readiness  to  deliver  the  articles  at  the  proper 
place,  and  due  notice  thereof,  will  discharge  the  obligor.    Id, 

t,  PlftOMisB  TOR  Avoihxr's  BiNxnT. — Oeuerally  he  in  whose  interest  » 
promiie  is  made^  may  maintain  an  action  upon  it  although  the  promise 
be  made  to  another  and  not  to  himself.  Accordingly,  where  in  consider- 
ation of  an  assignment  of  certain  goods  to  the  defendant  the  latter  en- 
gaged and  pronused  in  writing  to  pay  certain  debts  of  the  assignor,  it 
was  held  that  assuinp^U  would  lie  against  the  defendant  in  favor  of  a 
creditor  of  such  assignor.    Arnold  v.  Lyman,  154. 

4.  TncB  AS  EasRNCS  or  Contract. — ^Where  time  admits  of  compensatiou,  as 
where  money  is  not  paid  at  the  day  appointed,  it  is  not  of  the  essence 
of  the  contract.    Decamp  v.  Feay,  372. 
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A.  BnoimoN  utok  Koh^Firiobicabob.-— WImn  nMoay  u  nol  paid  at  tlM 
day  Appointed,  by  ft  purohaaer  of  land,  and  he  theraapon  agveaa  that  if 
the  whole  ia  not  paid  by  a  oertain  future  day,  all  prior  paymaBfta  ahall  be 
forfeited,  and  the  agreement  be  at  an  end,  the  Tender  ia  not  at  liberty 
to  readnd  the  contiaot  upon  non-payment  at  each  fntnre  day.    Id. 

6.  OBJXcnoii  TO  TsirpXB.— Where  a  party  objeeta  to  a  tnder  on  thegramd 

that  it  ia  not  made  in  Uwfal  money,  althongh  the  jnzy  may  be  aatirfied 
that  hia  real  motive  ia  to  get  rid  of  the  eontraot^  th^  are  not  at  libefty 
to  diar^gard  his  objection.    Id, 

7.  Tdob  A8  Ebsenob  or  CoirTBAGfT.---TiBie  ia  not  gflDomUy  rsgarded  in  eqiotty 

aa  of  the  eaaenoe  of  the  ocntract;  bat  where  the  dday  ia  oonaidenbli^ 
and  is  unaoooonted  for,  and  where  it  diminishes  the  Tafaw  of  the  thing 
eontraoted  for,  it  beoomea  material.  Accordingly,  where  there  waa  an 
unexplained  delay  of  fifteen  montha  in  conveying  a  patent  ri^t  vndcr  a 
contract  of  sale  providing  for  a  conveyance  "aa  aoon  aa  praetioaUe,"  it 
waa  held  that  the  vendor  had  lost  the  ri^t  to  enforce  the  contimgt 
BeUas  v.  Bay»,  38& 

0.  Lbx  Loci  DsTSBMnixs  Vauditt  ov  Coktraot.— The  legality  aa  weQ  as 
the  constmction  of  a  contract  depends  npon  the  Ux  lod^  unless  it  appean 
from  the  contract  itself  that  it  waa  intended  to  be  executed  elaewhsre. 
Hence,  no  action  can  be  maintained  here  upon  a  note  given  in  Maaaaehn- 
setts,  as  a  premium  upon  a  policy  of  insurance  of  a  vessel  engp^ed  in  the 
slave  trade,  which  ia  made  Toid  by  the  law  of  that  atate,  it  not  appear- 
ing that  the  contract  waa  meant  to  be  performed  elsewhere.  TVoro  v. 
Casitm,  680. 

A.  MoNST  Paid  on  Ilubgal  Comt&act.— Money  voluntarily  paid  on  an  iDsgsl 
contract  cannot  be  recovered,  unless  a  recovery  ia  given  by  aome  inpiess 
statute.     Id, 

10.  In ADBQUAOT  OF  CONSIDERATION.  — Inadequacy  of  oonsiderstion  alone  is  no 
ground  for  setting  aaide  or  refuaing  to  enforce  a  contract.     ITeocf/Ufc  t. 

11  Lobs  or  Chattel  HiBXD. — ^Where  one  hired  a  negro  to  another  for  a  year, 
and  the  n^gro  died  at  the  end  of  a  month,  it  waa  held  that  there  waa  no 
failure  of  consideration^  and  that  the  owner  waa  entitled  to  recover  npon 
the  bond  given  for  the  full  term  of  the  original  hiring  Hkkt  t.  Par^ 
ham,  745w 

12.  Against  Pubuo  FoLKT.—Contracta  in/ramdem  kgU^  and  to  the  detri- 
ment of  public  righta  are  void;  but  it  doea  not  follow  that  making  m  con- 
tract void  for  obviating  a  public  mischief  does»  neeeasarily,  render  all 
subordinate  and  derivative  oontraeta  void.    Bogen  t.  WaiUrt  768L 

CORPORATIONa 

V.  SiooKHOLDEBflf  LiABQJTT  lOB  AssiaBMBNTB.  —Where  an  act  of  inoor- 
poration  did  not  make  members  of  the  oorporatiaa  liable  for^ 
bat  the  original  members  signed  a  written  agreement  to  pay  all 
manta  on  their  ahares,  it  waa  held  that  an  action  would  not  lie 
one  of  the  aubscribers  for  assessments  made  after  he  had  add  hia 
although  he  had  in  the  meantime  repurchased  the  same  sharea.  /Vaa^ 
Qla$9  Co,  V.  AUsDand€rt  02. 
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SL  OcttroBATB  Seal  Pbotb  what.— The  ooiporste  aettl  affixed  to  the  con- 
tract of  a  ooipomtioii  ia  jTrima/ade  eyidenoe  that  saeh  contract  waa  duly 
entered  into  by  the  nnmber  of  membera  required  by  the  charter  to  make 
m  Talid  contract^  although  it  ia  aigned  by  a  leaa  niunber,  and  the  qneation 
whether  the  aeal  waa  duly  affixed  ia  for  the  jury  to  determine.  Berkt 
«lc  r.  Itoad  v.  Myer9^  402. 

8L  GoMFBOHiszNO  DispUTS  EssPBCTiNG  STOCK.— Though  the  charter  may 
prohibit  a  corporation  from  aelling  atock  exoept  in  a  particular  maimer, 
it  may  nevertheleaa  oompromiae  in  a  different  manner  a  diapate  oonoem- 
log  atock  previoQsly  aabeciibed.    Id, 

4b  MiSNOMXB  OF. — The  fact  that  a  corporation  ia  misnamed  in  a  contract 
will  not  avoid  such  contract,  if  the  identity  of  the  corporation  anbatan- 
tially  appear.    IcL 

5.  CoNTBACTS  WITH.  — Le8B  strictness  ia  observed  in  contracts  with  corporations 
than  in  actiona  by  or  against  them;  and  in  contracts  it  is  sufficient  that 
the  name  be  so  given  as  to  distingniah  it  from  other  oorporationa.  Hctg- 
tnUnm  T.  Road  v.  Creeger,  402. 

5.  TiMX  Ain>  Placx  vob  Subsgriftigk. — Where  notice  ia  directed  to  be  given 
of  the  time  and  place  for  receiving  aubscriptiona  for  atock,  the  object  is 
to  prevent  a  monopoly  of  the  stock,  and  one  who  haa  anbacribed  cannot 
object  to  the  want  of  such  notice.     Id, 

7.  PBBSiTMFnoN  IN  Fator  OF. — Where  a  corporation  haa  gone  into  opera- 

tion, and  rights  have  been  acquired  under  it^  every  presumption  should 
be  made  in  favor  of  the  l^^ty  of  its  existence.     Id, 

8.  Ejection  of  Stogkholdsb,  Remedy  for. — Where  a  corporation  atrikea 

off  the  name  of  one  of  its  atockholders,  without  notice  and  without  giv- 
ing him  an  opportunity  to  be  heard,  a  mandamus  will  be  granted  to  re- 
store him  to  hia  rights.     Delaqf  v.  Neuse Hiv,  Nav.  Co,,  636. 

See  Principal  and  Agent,  1. 

COVENANTa 

1.  ImfUed  a8  to  Wat  in  Deed. — If  land  be  described  aa  bounded  on  » 
way,  thia  is  not  merely  a  description,  but  an  implied  covenant  that  there 
ia  auch  a  way;  and  it  makea  no  difference  whether  the  land  be  above  or 
below  high- water  mark.    Parker  v.  Smith,  157. 

%  Idem— Limitation  of  Doctrine.— When  at  the  time  of  the  grant  there 
ia  a  way  in  fact  existing,  which  corresponds  with  the  one  mentioned  in 
the  deed,  and  this  way  doea  not  extend  through  the  whole  line  of  the 
land  granted,  it  shall  be  supposed  that  the  parties  referred  to  such  ac- 
tually existing  way  as  a  boundary,  and  not  to  have  contemplated  a  way 
co-extensive  with  the  land.     Id, 

S.  llBGARDiNG  Sale  OR  ASSIGNMENT  OF  Leasb. — A  coveuaut  WBS  inserted 
in  a  lease  of  land  in  fee,  that  in  case  the  lessee  should  dispose  of  the 
premises,  or  any  part  thereof,  he  would  give  the  lessor  or  his  heirs  a  pre- 
emption right  of  purchase,  and  that  he  would  not  sell  without  leave, 
and  that  in  case  of  a  sale  with  license,  he  should  pay  to  the  lessor  one 
tenth  of  the  money  received.  It  was  agreed  in  case  the  lessee  did  not 
keep  and  observe  these  conditions,  that  the  estate  demised  should  cease 
and  be  void.  This  condition  was  held  lawful  and  valid,  and  there  being 
a  clause  of  re-entiy  for  a  breach,  the  lessor  could  bring  ejectment  to  re- 
cover possession  on  the  forfeiture.    JaeUon  v.  SchuUz,  196. 
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4.  Bbxaoh  ov—JuBiBDicnoir.— Whatever  remedy  for  demagee  ezjek 

oovenanti,  ezprees  or  implied,  it  belonge  to  m  ooart  of  law,  aad  not  to  a 
court  of  equity.     Cheaterman  t.  OardiMr,  265. 

6,  Bummio  wuh  Lahd. — ^A  covenant  nmning  with  the  land  innree»  at  oom^ 
mon  law,  to  the  benefit  of  the  ewrignee  of  the  fee,  and  therelon  a  par- 
chaser  at  a  sheriff's  ssle  may  maintain  an  action  thereon.  MeOraif  t. 
Brisbane,  676. 

d.  Idxk— AcnoN  AOAiHST  EzBOOTOBS.— An  action  lies  npon  such  a  covsnaal 
against  the  execntors  of  the  covenantor,  though  they  be  not  named, 
less  it  be  a  covenant  to  be  performed  by  the  testator  in  pecson.    /dL 


(3BIMINAL  LAW. 
h  Wbit  07  BaaoR  nr  Favob  or  Stats. — ^A  imt  error  lies  at  the  instanoe  ef 


the  state  in  a  criminal  proseoation.    Stale  v.  Buehanan,  6S4. 

SL  CoiniPiBAOT,  WHS]!rIjn>iCTABiJL---Aoonspinusy  to  do  sn  act  criminal  JM^ 
is  indictable  at  oonmion  law.  And  an  indictment  will  lie  at  common  lawx 
1.  For  a  conspiracy  to  do  an  act  not  illegal,  nor  ponishaUe  if  done  by  an 
individual,  but  immoral  only;  2.  For  a  conspiracy  to  do  an  act  neither 
illegal  nor  immoral  in  an  individual,  but  to  effect  a  purpose  which  has  a 
tendency  to  prejudice  the  public;  3.  For  a  conspiracy  to  extort  mon^ 
from  another,  or  to  injure  his  reputation  by  means  not  indictable  if 
practiced  by  an  individual;  4.  For  a  conspiracy  to  cheat  or  deliaad  a 
third  person,  accomplished  by  means  of  an  act  which  would  not  in  law 
amount  to  an  indictable  cheat,  if  effected  by  an  individual;  ft.  For  a 
malicious  conspiracy  to  impoverish  or  ruin  a  third  person  in  his  trade  or 
profession;  6.  For  a  conspiracy  to  de&aud  a  third  person  by  means  of  an 
act  not  per  se  unlawful,  and  although  no  person  be  thereby  injured;  7. 
For  a  bare  conspiracy  to  cheat  or  defraud  a  third  person,  thouglli  the 
means  of  effecting  it  should  not  be  determined  on  at  the  time;  8.  A  con* 
spiracy  is  a  substantive  offense,  and  punishable  at  oommnn  law,  thongli 
nothing  be  done  in  execution  of  it.    Id, 

8.  €k>N8FiRAor— Form  ov  Ikdicimxht. — ^In  a  prosecution  for  oonspiraoy  it  is 
sufficient  to  state  in  the  indictment  the  conspiracy  and  its  object;  the 
means  by  which  it  was  intended  to  be  effected  need  not  be  set  onl    /d 

i.  Tea  MKBB  CovBPZBiv o  iNBiCTAiiui. — ^Bveiy  oonspanu^  to  do  an  unlawful 
act^  or  to  do  a  lawful  act  for  an  iUegal,  fraudulent  or  malicions  pnipoea^ 
or  for  a  purpose  tending  to  injure  the  public  is  indictable  at  oommnn  law, 
though  nothing  be  done  in  execution  of  it.    Id, 

A.  Idxic. — ^An  indictment  having  two  counts,  the  first  charging  the  defend- 
ants with  an  executed  conspiracy,  falsely,  fraudulently  and  unlawfully, 
by  wrongful  and  indirect  means  to  cheat,  defraud  and  impoveriah  the 
president,  etc.,  of  the  United  States  bank;  and  the  second chargiag them 
with  a  oonspiraoy  only,  falsely,  fraudulently,  etc.,  to  defraud  the  bank, 
where  one  of  the  defendants  was  the  president  of  the  office  of  discount 
and  deposit  of  the  mother  bank,  another  the  cashier  of  that  office^  and 
the  other  a  director  of  the  mother  bank,  it  was  held  that  both  counts 
charged  indictable  offenses  at  the  common  law.    Id, 

6w  HoxiGiDB  ON  SuDDBN  QuABBKL. — ^Whcro  ouo  kills  another  in  a  sodden 
quarrel  to  avoid  great  bodily  harm,  thou^  the  facts  will  not  justify  or 
excuse  the  killing,  they  will  yet  extenuate  it  so  far  as  to  rediioetiM< 
to  manslaughter.    8kUe  v.  Hoberttf  643. 
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7.  HomxssB  TO  Putsht  ▲  Feloht. — ^A  well  gmmdad  belief*  that  m  known 
felony  is  aboat  to  be  perpebmtod  wiU  ezteniuiie  a  homidde  oommitfced 
to  prevent  it^  bat  not  a  killing  in  panait  by  a  priTate  penon  of  bis  own 
accord.    State  t.  RMaford,  658. 

Si  DnruBBiiro  Bjojoious  WoBseiF.^Tlie  laws  of  South  Ouolina  do  not 
prohibit  colored  peraona  from  aaeembling  for  religiooa  worafaipin  thodagr* 
timcb  in  a  pablio  meetjng-hooee^  with  open  doors,  and  it  ia  an  indiotaMa 
offenae  to  disturb  a  meeting  ao  ■wemblod.    Bdl  ▼.  Orakaim^  687* 

See  JuKT,  8,  4 

DAMAOE& 

1.  BsxacH  or  Cotxhaitt  or  Seisin.— If  a  covenant  of  seisin  be  broken,  as 
to  a  part  of  the  land,  the  damages  reooTerable  wiU  be  snch  a  proportion 
of  the  whole  oonaiderationand  interest^  as  the  valne  of  that  part  bears  to 
the  valne  of  the  whole.    Ela  t.  Oard^  48. 

&  AoAZNST  BiDDSB  AT  AuonoN. — ^Whcro  the  vendee  at  an  aaotion  ssle  re- 
fuses to  take  the  goods,  the  difference  between  the  price  agreed  to  be 
paid  by  the  vendee  and  the  price  obtained  upon  a  resale,  is  a  proper 
measure  of  damages.    Cfirard  v.  Tagffart,  828. 

S.  OoHDxnoHAL  Damaobs. — ^It  is  error  to  instruct  a  jury  that  they  are  at 
liberty  to  find  conditional  damages,  sufficient  in  amount  to  enforce  spe- 
dflo  execution  of  a  contract,  and  that  the  court  will  take  care  that  no 
improper  use  is  made  of  the  verdict     Decamp  t.  Feay^  372. 

4.  Damaoxs  vbom  FiOBTiHO  BT  CovsKNT.— Where  two  fight  by  consent^  tiia 
one  who  is  beaten  may  recover  damages,  for  fighting  being  an  unlawful 
act,  the  consent  is  void.    Stout  t.  Wren,  663. 

See  Febbixs,  6;  Tbotxb,  6^  8. 

DEEDa 

L  Bzaoonoir  bt  Femb  Coynr.— A  deed  eseouted  by  ti/eme  covert,  withoat 
her  huaband  joining  therein,  is  not  valid,  except  the  deed  be  a  release  of 
dower.    SJa  v.  Card,  46. 

&  DnoBmnov  m  Deed,  Cxbtaihtt  or.— A  deed  ccnyeying  "a  certain 
part  of  a  stream  of  water,**  and  mentioning  the  two  termini  of  the  "part,** 
18  not  void  for  uncertainty,  and  pssses  the  whole  stream  between  those 
termini    BttUen  t.  EtumeU,  66. 

Jl  "PBiviLaoBS  Ain>  Afpurtenakcxs"  in  Deed.— In  the  conveyance  of  a 
specific  tract  of  land  carved  out  of  a  larger  tract  held  by  the  grantor,  de- 
scribed by  metes  and  bounds,  nothing  will  pass  as  parcel  of  the  granted 
premises  but  what  is  included  within  the  boundaries  expressed  in  the 
deed.  Accordingly,  a  right  of  way  over  the  land  remaining  in  the 
grantor,  not  annexed  to  the  granted  premises  by  any  natural  or  legal 
necessity,  will  not  pass  under  the  general  clause  "with  all  the  privileges 
•  and  appurtenances  thereto  belonging."    Orant  v.  Chaee,  161. 

-4.  Appubtenancx,  Watbb-bioht  as. — ^A  water-right  appurtenant  to  a  mill 
passes  by  the  word  *' appurtenances"  in  a  deed,  and  the  vendor  is  not 
bound  to  insert  the  word  "privileges"  for  that  purpose,  though  it  may 
be  contsined  in  the  proposal  of  sale.    Pickering  v.  Stapler,  336. 

6i  Vehiwb's  I>B0L4BATiONS.^The  declaration  of  the  vendor  at  the  time  of 
tendering  such  deed,  that  he  neither  bought  nor  sold  the  water-right  wiU 
not  vary  the  effbct  of  the  conveyance.    Id. 
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6.   PPHOHAHim    BJBJICnNO    DiSD    KOT    BUTITLBD  TO    POKUSIDiir. — A    pQT- 

ohaaer  of  land  who  nltaam  to  accept  the  deed  tenderedy  cnaocount  of  ao 
alleged  defect  in  it,  cannot  ehow  as  a  ground  of  demigee  that  the  vendor 
was  unable  to  deUver  ponewion.  Id, 
7.  PntaoKAL  Charqb  in  Dkxd.— Where»  in  a  deed  of  the  gnntor's  planta- 
tion  and  alaTea  to  a  aon,  there  ia  a  danae  *'that  the  eon  iato  pcoTidefbr, 
maintain,"  etc.,  the  grantor's  dao^ter  during  her  life,  tnch  snpportand 
maintenance  ii  not  a  charge  npon  the  property  conveyed,  hat  a  peraonal 
charge  on  the  eon,  there  being  no  direction  that  the  maintenance  ia  to  be 
railed  out  of  the  renti  and  profits.     Tajfhr  ▼.  Lamer,  099. 

DOWER. 

1.  Lahim  Subjbct  to. — ^A  widow  may  claim  dower  in  lands  of  which  her 

hnsband  was  seised  daring  covertare,  if  the  lands  were,  at  that  time,  in 
a  state  of  coltivation,  thoagh  yielding  no  net  income.    Jokmmm  t.  Per- 

2.  CLADia  lOB  nr  Eqvitt. — ^The  remedy  for  dower  is  properly  at  law,  bat 

where  there  are  impediments  in  the  way  at  law,  a  bill  may  be  filed  in 
equity  for  dower.  Swtune  ▼.  Ferine,  318. 
Z,  Provision,  wmof  no  Bar. — ^An  agreement  that  an  intended  wife  shooM 
exdosively  enjoy  property  she  had  by  right  of  a  former  marriage,  and 
not  expressed  to  be  in  lien  of  dower,  oonstitates  no  bar  to  her  daim  for 
dower  in  the  estate  of  her  second  hosband.    JtL 

4.  Idim. — A  conveyance  by  the  husband  daring  coverture,  in  trust,  for  his 

wife,  to  whom  the  land  is  afterwards  conveyed,  but  not  intended  nor  ac- 
cepted in  lieu  of  dower,  is  no  bar  to  her  daim.    I<L 

&  Died  in  Fraud  of.— A  deed  given  by  the  husband  on  the  eve  of  his  mar- 
riage, to  his  daughter,  without  consideration,  and  kept  secret  until  after 
the  marriage,  is  fraudulent  and  void,  as  against  the  dower-ri^t  of  the 
wife.    Id, 

6w  In  Equity  or  Bsdxmftion. — ^A  wife,  though  she  has  joined  in  the  mort- 
gage, must  rdease  her  claim  in  the  equity  of  redemption  befcce  she  can 
be  barred  of  dower  therein.    Id. 

7.  In  Bents  and  Profit8.— When  the  husband  dies  seised  of  land  subject 
to  mortgage,  the  widow  is  entitled  to  one  third  of  the  rents  and  ptofiti 
from  the  time  of  his  death.     Id, 

5.  Private  Examination  to  Bar.— A  wife's  dower  is  not  barred  by  a  con- 

veyance in  which  she  joins  with  her  husband,  unless  it  appears  that  she 
was  privatdy  examined  by  the  officer  taking  her  acknowledgmenl 
Thompeon  v.  Morrow,  358. 

9l  In  Aliened  Lands— How  Assioned. — ^In  assigning  to  a  widow  her  dower 
in  lands  aliened  by  her  husbsnd,  regard  must  be  had  to  the  value  of  the 
lands  at  the  time  of  the  assignment,  exdusive  of  improvements  made  by 
the  purchaser.    Id, 

IOl  Provision  no  Bar  to.  —A  female  infsnt  contemplating  marriage^  with  the 
consent  of  her  parent  and  guardian,  gave  bond  to  release  her  dower  ia 
the  lands  of  her  intended  husband,  upon  payment  of  a  certain  sum  to 
her  by  his  executors  after  his  decease.  Upon  the  death  of  her  husband 
the  money  was  paid,  and  she^  being  still  an  infsnt,  idesaed  her  dower. 
She  married  again,  and  her  second  hnsband  appropriated  the  inonejr; 
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Hwm  MdilMKk  Ker  xf^t  to  dower  was  noi  iMumd  by  thasa  faoti^  nd 
Ibsl  die  oodd  Wng  an  Mlien  lor  ilie  tnie  withoQt  «ani^ 


EQUITY. 

1.  SuKivo  Bbjxf  AauKST  MoBXGAOS.— It  u  MMontJal  in  »  biU  praying  to 

be  relieved  againat  a  mortgage^  that  the  plaintiff  ahonld  ofibr  to  pay  the 
amount  of  the  debt»  with  intereat  and  ooata.    B^tkman  t.  Frotl,  246. 

2.  Bbjxf  AaAxmtr  UauBious  SncuBirr.— When  the  lender  on  a  naoriona 

oontract  aeeka  the  aid  of  equity  to  enforcse  the  oontract^  and  the  borrower 
plaada  and  provea  uauy;  the  aecmity  will  be  dedared  void,  and  ordered 
to  be  given  np  and  cancelled.  Bat  where  there  haa  been  a  judgment  ftt 
Uw  in  favor  of  the  lender,  and  the  borrower  fika  hia  bill  for  relief  againat 
the  jndgment,  he  mnat  offer  to  pay  the  principal  and  intereat  Uwfnlly 
dne.  Foaming  t.  Dumham^  283. 
8L  Tim  IH  Equitt. — ^Where  n  court  of  equity  haa  ezdnaiTe  jnriadictionv 
time  will  be  cooaidered  in  analogy  to  the  atatnte  of  limitationa.  Accord- 
ingly,  if  in  n  anit  brought  to  redeem  aalave  agunat  a  6oiia/d«  porohaaer 
faom  the  mortgiigee,  the  defendant  aUegca  A  long  adviraepoaMaaum,  eqnity 
will  take  notice  tbat  he  haa  agood  defenae  at  law,  and  will  not  interfere. 
Be0  T.  BaemasH  004. 

See  LfjiTKOTiaN;  Spaomo  PxRiouiAiroB. 

BSTOPPEL. 

1.  FiBMlTTnro  Salb. — If  one  intereated  in  having  a  porohaae  by  a  tmatee  ail 
hia  own  aale  vacated,  know  the  faoti^  and  being  under  no  diaability» 
atand  by  and  aee  the  truatee  uae  and  improve  the  property  aa  his  own» 
equity  will  not  grant  relief.    DatoU  t.  Simpmm^  600l 

SL  Imdc — If  the  reputed  owner  of  property  atanda  by  and  oonaenta  to  a  aale 
of  it  by  another,  the  pnrdhaaer  haa  a  auffioient  ri^t  to  maintain  trover 
for  it,  without  ahowing  how  hia  Tender  acquired  title.  Kid  v.  MUektU^ 
70SL 

EVIDENCB. 

1.  BoKP  Aft  EviDBfci  AoAnm  I>m>.~A  bond  between  the  orignial  partiaa 
to  n  deed,  unrecorded  and  not  known  to  a  aubaequent  grantee,  ia  inad- 
miaaible  evidence  to  vary  the  conatruotion  of  the  deed,  or  to  affect  righta 
acquired  under  it.    BuUm  v.  Rwrnda^  0S. 

2l  Fabol  Dbclabatzonb  to  Explain  Doed.— Parol  dedarationa  of  former 
ownera  of  the  premiaea  are  not  admiaaible  to  ahow  that  an  ialand  aituated 
in  A  river  waa  not  intended  to  paaa  by  a  deed  bounding  landa  on  audi 
river;  but  it  ia  competent  to  prove  by  pard  that  the  quantity  of  water 
on  each  aide  of  the  ialand  waa  anch  aa  to  be  called  by  the  name  of  the 
liver,  and  then  to  explain  thia  latent  ambiguity  by  ahowing  which  atream 
waa  intended  by  the  deed.    Clartmoni  t.  Carlton^  8& 

%  Impkaghdio  Wrnma.— The  credit  of  a  witneaa  who  haa  teatified  orally, 
or  haa  given  a  depoaition,  may  be  impeached  by  diowing  that  he  haa  made 
A  different  atatement  out  of  court,  dther  before  or  after  he  haa  given  hia 
teatimcny;  nor  ia  it  neceaaary  thftt  the  witneaa  ahonld  fixat  be  aaked  aa 
to  anch  different  atatement^  or  that  he  be  preaent  when  hia  credit  ia  ia 
be  impeached.  Tueher  v.  WtUk,  137. 
Ax.  Dbc.  Vol.  IX— a 
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4.  PiBOL  ETcnnrGK  to  B0OBK  WiazDro.— Fteol  erideiiM  to  otnlrol  tbo 
operation  of  the  legal  proriiioiw  in  a  written  oontnot  intelligible'  in  it- 
lel^  IB  only  admiedble  in  eaeee  of  tmadf  or  to  show  tiiet  a  written  oon- 
tract,  eooght  to  be  specifically  enf oroed*  does  not  oontain  the  tnie  agree- 
ment of  the  parties^  or  the  whole  of  saoh  agreement  Dwigki  t.  AMneroy^ 
148. 

Ik  AirswxBS  TO  Gknbbal  Istbbbooatobt. — ^Under  the  last  or  generel  inter- 
rogatory, a  witneos  examined  under  a  oommiflrion  in  hit  answer  may 
state  facte  not  drawn  forth  by  the  ipeeial  intenogatoriea.  Peremal  ▼• 
ffkkey,  2ia 

ft.  Faxol  Evibxncb  Affxctxno  Ihix>bskmsnt.— In  an  aotion  by  an  indonee 
againet  the  indoxser  of  a  note  in  blank,  parol  evidence  ia  admiaHihle  to 
show  that  at  the  time  of  the  indoraement  the  uidorBee  agreed  that  he 
would  not  have  recourse  upon  it  against  the  indoraer;  and  that  the  note 
ao  indorsed  waa  delivered  upon  that  ezpreaa  condition.    HUl  v.  .£^,  376. 

7.  EnDENOB  ov  ExaoimoH  or  Conibaot. — ^Where  mm  ett  f actum  ia  pleaded 
to  a  contract,  it  muat  be  anbmitted  to  the  jury  if  there  ia  the  atii^teat 
i     evidence  of  its  execution.    Berks  dt  T»  Road  t.  Mpers^  402L 

B.  F&ovxKO  ExBcunoN  or  Bond. — Under  the  plea  of  non  eti  /aeham^  if  there 
is  any  proof  of  the  execution  and  delivery  of  a  bond,  it  should  be  sub- 
mitted to  the  jury,  who  must  finally  decide  whether  it  is  the  deed  of  the 
party.    Sigfried  v.  Levan^  427. 

9l  Noxabt's  Pbotest.^^A  protest  by  a  notary  oertifying  that  he  has  given 
notice  to  an  indoraer  of  the  non-payment  of  a  note^  ia  l^gal  evidenoe  to 
go  to  the  jury,  although  there  ia  teatimony  tending  to  ahow  that  the 
notice  waa  given,  not  by  the  notary,  but  by  a  person  employed  by  him, 
and  that  the  notary  knew  nothing  of  the  facta^  except  from  infbnnation 
derived  from  such  peraon,  and  the  jury  muat  determine  from  all  the  evi- 
dence whether  notice  waa  duly  given  or  not.    Stewart  v.  AUimm,  433w 

10.  KoiABUL  Cebtiiioate. — ^The  certificate  of  a  notary  under  hia  notarial 
aeal  ia  prima/aeie  evidenoe  that  he  ia  a  notary  duly  oommissiimed 

11.  FfioTXST  BT  K0TABT.--A  notary's  protest  is  evidence  of  notioe  to  the  in- 
dorser  of  a  note  of  non-payment  by  the  maker.  Browiu  v.  Pkiladt^ikia 
Bafik,4S3. 

18L  PKoOr  or  Hakdwbitiko. — In  a  prosecution  for  frandulently  passing  a 
counterfeit  bank  note,  proof  of  the  handwritiug  of  the  person,  whose 
signature  is  alleged  to  have  been  forged,  may  be  mado  by  one  who  hss 
seen  him  writer  or  who  has  received  letters^  in  the  course  of  oorrespond- 
ence,  of  such  a  nature  as  to  make  it  hi^y  probaUe  that  he  wrote  them, 
or  who  has  inspected  ancient  genuine  documents  bearing  his  signature; 
but  one  who  has  no  knowledge  on  the  subject  except  what  he  has  derived 
from  receiving  and  passing  other  bank  notes,  puiportiag  to  have  been 
signed  by  such  person,  believing  them  to  be  genuine,  is  not  a  oompetant 
witness.    StaU  t.  AOm,  616. 

IlL  AdiottinoIhoompsiihtEvidsivci^  EfiBor  or.-->Althoag|li  there  msj  be 
sufficient  legal  evidence  to  justify  a  verdict,  a  new  trial  most 
less  be  granted  if  incompetent  evidence  was  admitted,  becsnae  it 
be  known  on  which  the  jury  relied.    ItL 

IA,  Tbratob's  DBCLABATI0N&— Where  a  will  was  contested  on  the  gronad 
of  frauds  undue  influence,  and  inoompetsniqr  of  the  testator,  and  it  ap- 
peared that  he  was  amanof  defioiSirtnndststBnding  and  education  and  ol 
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intoAiJwnte  liabitsi  ibd  that  the  writer  of  the  will  wm  one  of  theexeoa- 
taiu  and  prindpel  legsteet,  it  wm  held  that  the  testator's  declarationa 
snbeeqnant  to  tiie  making  of  the  will,  showing  that  he  thonght  its  pio- 
▼isions  to  he  diffarent  from  what  they  were»  were  admissihle  in  evidence. 
ReelY.B^  632. 
16.  Dtino  I>KSLAAaTiOH& — ^In  a  proeecntion  for  murder  the  dedaratioos  of 
the  deceased  as  to  the  cause  of  his  death,  made  at  a  time  when  he  had 
lost  all  hope  of  reooyery,  though  not  immediately  before  his  death,  are 
admissible  as  dying  declarations.    State  v.  Poll,  65S. 

16.  DiGLABATioKS  OF  Acxx)]fPLic& — ^When  a  common  design  is  proved,  the 
act  of  one  in  furtherance  of  that  design  is  evidence  against  hisassooiatea, 
but  his  subsequent  declarations  are  admissible  only  agaifist  himseli    I<L 

17.  Latuit  Ambiouttt  ih  Chabtxr-Pabtt.— In  an  action  against  a  ship- 
owner for  freight  overpaid,  where  the  words  "British  weight"  in  the 
charter-party  left  it  doubtful  whether  net  or  gross  weight  was  meant,  it^ 
was  hdd  to  be  a  latent  ambiguity,  which  might  be  explained  by  the  bill 
of  lading  signed  by  the  captain,  or  by  parol  evidence  showing  the  com- 
mercial  usage  in  such  oases.    Ooddard  v.  BuUna,  663. 

18.  TKimoHT  OK  FoBKKB  Teial.— Pand  evidence  of  what  a  witness  swore 
to  on  a  former  trial  between  the  same  parties,  upon  the  same  issne^  ia 
admissible  only  where  the  witness  is  dead,  insane,  beyond  seas,  or  ham 
been  kept  away  by  the  contrivance  of  the  opposite  party.  Hence,  it 
cannot  be  admitted  where  the  witness  is  present,  but  ham  forgotten  the 

-     facts  to  which  he  fonnerly  testified.    Drayton  v.  Welti,  718. 
19l  Jux»ox*8  Statkksmt. — On  a  second  trial,  a  statement  of  facta  ^ntniufii 

in  the  opinion  of  the  courts  setting  aside  the  verdict  in  the  first  trial,  ia 

not  admissible  in  evidence.    Id, 
SO.  CoMPSTKNor  or  WrrNxas— Wiihdbawivo  QBJaonov.— Where  an  objeo- 

tion  is  made  to  the  competency  of  a  witness  on  the  ground  of  interest^ 

which  is  afterwards  withdrawn,  it  cannot  be  insisted  on  in  a  motion  for- 

anewiriaL    Beid v.  Coleoek, 'm. 
21.  OoHTXBSiON,  EvxDnroi  ov.— Any  intenneddling  with  the  property  ef 

another,  in  a  manner  subversive  of  the  owner's  dominion  over  it,  is  sufS- 

eient  evidence  of  a  conversion.    Id, 
SSL  KoTiOB  TO  PRODVOI  DsKD. — The  object  of  giving  notice  to  produce  a 

deed  or  other  paper,  ia  simply  to  let  in  parol  proof  of  its  contents;  and  • 

awom  answer  or  return  to  such  notioe  is  therefore  irrelevant  and  inad- 
missible as  evidence.    Id, 
S8.  Fabol  Bvxdbvoi  or  Lost  JuDGMXHTw-^Ferol  evidence  is  •iimi^^^^  ^: 

prove  the  former  existence  of  a  judgment,  and  the  loss  thereof  by  tiie 

jvatioe  who  rendered  it.    Bead  v.  SXaton,  740. 
24.  EoLB  or  EvxDBHCBXir  Equxtt.— The  rules  of  evidence  are  the  same  in 

eq[nity  as  in  ooorta  of  common  law.    Long  v.  Dooley,  764b 
See  !>■■»»  6;  FftAUDUunrr  CoirvxTAHan,  4 

fiXEOunoNa 

1.  SmuBS  OB,  Eubcv  or.— A  mero  seisnro  on  execution  does  not  aatiiiy  the 
judgment  Acoofdingly,  where*  under  an  execution  against  one  of  two. 
joint  and  several  debtors,  sufficient  property  was  seiaed,  which  was  re- 
leased before  sale  by  agroement  of  the  parties,  it  was  held  not  to  bfr  a 
recovery  against  the  otherdebtor.    CkMrddttY,  Warren^  7). 
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2.  Salx  Aim  BxBoonoN  InoxD.— The  goods  of  »  Jgdymmt-dobtor  am 
bound  hy  tbe  deliTeiy  of  «a  exoeatioii  agaiart  liim  tothoahoriiC  trlMtiiar 
tboy  are  aetvally  levied  upon  or  not;  and  a  tnbeeqnant  mUm  id  them  hy 
the  debtor  18  Toid.    BeaU  t.  AUmh  221. 

IL  Caveat  bmptob  at  Shsbivt's  Salb. — ^The  rale  of  oavoai  emptor  applke 
to  A  eheriff's  sale;  henoe,  a  purchaser  atenoh  a  aalooannotobjeot  to  taku^ 
a  deed  and  paying  the  pnrchaee-money  on  aooonnt  of  a  defect  of  tttk 
where  the  sale  is  fair.    8mUh  v.  Painter,  844. 

4  tDXM— TiTLB  NOT  AnvoTBD  BT  Sbobxt  Tbust.— The  title  obtained  bj  a 
parchaeer  at  a  sheriff's  sale  is  disohatged  of  all  secret  trusts  of  which  he 
has  no  notice  prior  to  the  acknowledgment  of  the  sheriff's  deed.    ItL 

5w  AuTHOBiTT  FOB  IssuiNO  Pbxsumsd. — ^Tho  sathority  of  the  court  for  the 
iwoanoe  of  an  exeoation,  will  be  presomed  in  those  cases  only  where  ths 
ezecntion  is  warranted  by  the  principles  of  law.    Purl  ▼.  DwnU,  49Ql 

4.  PuRCHABK  Undxb  Exxoutiok— Valtoitt  or  JusGMiiiT. — A  party  daim- 
ing  in  ejeotment  nnder  a  sheriff's  deed,  by  virtae  of  an  execttthm  sale, 
mnst  produce  the  record  of  the  judgment  on  which  the  execntioii  issoed* 
from  which  it  ought  to  appear  that  the  court  had  jnrisdictiwi,  and  that 
the  defendant  was  served  with  process  either  actually  or  constructively. 
When  both  these  requisites  appear,  and  also  that  the  execution  puisued 
the  judgment,  a  purchaser  will  be  protected,  though  the  Judgment 
should  be  erroneous.  Where  the  court  had  no  jurisdiction  over  the  sub- 
ject»  or  the  defendsnt  was  not  served  with  process,  either  aetaallj  or 
constructively,  he  cannot  be  affected  by  the  sale;  and  tbe  judgmsit  as 
to  him  is  a  nullity,  which  may  be  shown  in  a  trial  of  a  ooUatenl  isne 
between  the  former  owner  and  the  vendee  at  the  sheriff's  sale.  Darif 
V.  Busaell,  767. 

EXECUTORS  AND  ADMINISTBATOBS. 

L  ADXiHiffrBATOB'a  LiAUXiTr  iob  Fqnkbal  Expuranw^An  admiaistrBftor 
is  not  liable,  either  personally  or  in  his  representative  capaeity»  for  the 
funeral  expenses  of  his  intestate,  unless  he  has  contracted  for  them,  or 
expressly  promised  to  pay  them.  Henoe,  where  one  of  his  own  motion 
buries  a  deceased  person,  and  without  notice  to  the  administnitor  sues 
him  for  the  expenses,  he  cannot  recover.     Oreffory  v.  Hooker,  646l 

&  AonoN  Against  Administbatdb — Plbadino. — ^In  an  action  against  an  ad- 
ministrator, counts  upon  promises  of  the  intestate  and  of  the  sdminis- 
trator,  as  such,  may  be  joined.    Id, 

8.  AssBTB,  WHAT  ABB  NOT.  — ^Where  the  personal  property  of  a  deceased  father 
.was,  by  an  order  of  court,  divided,  ta  specie,  among  his  children,  one  ci 
whom  received  more  than  his  share  in  value,  and  was  required  to  pay 
the  overplus  to  the  others,  and  upon  the  death  of  the  one  receiving  such 
excess,  before  payment,  the  property  allotted  to  him  wss  sold  by  his  ad- 
ministrator, it  was  held  that  only  the  balsnce  of  the  proceeds  remaining 
after  paying  the  overplus  to  the  other  children,  would  be  assets  in  the 
administrator's  hands.    IcU 

EXECUTOBS  AND  ADMINI8TRATOB8. 

Pdbohasb  ov  Trust  Pbopbbtt  bt  Exboutob. — A  purehsee  by  sn  eiecutur  of 
the  property  of  the  estate  is  void,  althou^^  the  sale  is  pablio^  necessaiy, 
hir,  and  for  a  full  price,  and  assented  to  by  those  interested.    Bgdm  v. 
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ffl0WBt  Of.—- WlMTd  goods  w«N»  intnifted  to  a  nMrafaandiM  btoker  to  mI1» 
not  bdow  »  fixed  prioe^  and  to  deliTer  tbeniMid  reoeiTe  payment^  and  ha 
dapodtad  tliain»  in  aoooxdanoa  witha naage,  withaoommiioioaiiierohaiit^ 
conneotad  with  an  anctioDaer,  taking  hia  notes  for  them,  and  sons  ol 
tbem  were  afterwards  sold  below  the  price  namedt  it  was  held  that  the 
deposit  bound  the  principal,  and  that  ho  oonld  not  bring  trover  lor  tiie 
goods.    haimwM  t.  LippineoU,  440. 

FEMES  COVEBT, 
See  AoKiroiWLKDOimirr;  DaD8»  U 

FEBBIE8. 

!•  FkBET  Fbahohibb,  Ezolusivb  BiOHT.^Where  one  haa  a  grant  of  a  tnry, 
road,  or  bridge,  with  the  exclusive  right  of  taking  toll,  the  erection  ol 
another  ferry,  road,  or  bridge,  so  near  it  sa  materially  to  take  away  ita 
custom,  is  a  naiaanoe  against  which  a  court  of  equity  will  relieve  by  in- 
Jonctaon.     Newburgh  T,  Road  v.  MUUr,  274. 

%  GBAifT  OF  Fesbt  Fraiychiss. — In  the  exercise  of  the  rij^t  of  eminent  do- 
main, and  as  an  incident  of  sovereignty,  the  state  has  power  to  aathcrias 
the  estabUahment  of  ferries,  and  no  one  can  establish  one  without  per^ 
mission  from  the  government.    MeOowan  v.  SUurh^  712. 

Jb  Idxk — FoBM  OF. — ^No  set  form  of  words  is  neceasary  to  make  a  grant  of  a 
f eny  franchise,  bat  any  words  are  snffident  which  clearly  manifest  the 
intention  of  the  l^gislatore.    Id, 

4b  BxoBTB  OF  OwNSB  OF  Fb&bt.— The  owner  of  a  feny  established  by  law 
haa  a  ri^t  to  protection,  and  therefore  may  maintain  an  action  for  a 
nnisance  against  one  who  sets  up  a  rival  ferry,  to  his  injury,  without  pub- 
lic authority,  and  there  is  no  diffarence  in  this  respect  between  anoianl 
femes  and  those  established  by  express  grant.    Id, 

ft.  FiBBT  AS  NuiBAnci — ^Damaobs. — In  an  action  by  an  owner  of  a  feny  ea- 
tabUafaed  by  law  against  one  who  has  set  up  a  ferry  in  opposition  to  him 
without  authority,  and  has  used  unwarrantable  meana  to  divert  custom 
from  the  plaintiflTs  ferry,  the  dear  gains  of  the  defendant  may  be  made 
the  measure  of  damages.    Id, 

FOREIGN  JUDGMENTS. 

L.  FdBJOOir  ABmRAiar  DsGRin— Oovglubitkkiss  of.— A  deotee  of  a  ior> 
eign  oourt  ol  admindty,  condemning  a  libeled  vesael  as  **  enemy's  pro^ 
er^,"  is  not  condnrive  in  an  action  upon  an  insurance  policy  between 
the  insured  and  the  underwriter.    Bourke  v.  Oranberr^p  680. 

8.  PuBOBASB  UVBXB,  BT  Iksubkd.— A  puTchaae  by  the  insured  under  soeh 
condemnation,  after  an  abandonment  for  a  total  loes,  does  not  destroy  hia 
right  to  complete  indemnification.     Id. 


FBAUD.        — r 

1.  Rkpbbsbrtatioh  a8  to  Avomnt's  CtaDir.— An  aotion  may  be  maii^ 

tained  by  oopartnen  against  the  memben  of  another  firm  for  falsely  and 
fraudulently  representing  an  insolvent  as  worthy  of  credit*  whereby  the 
plaintifis  were  induced  to  trust  him  with  goods,  which  the  defendants 
immediately  attached  witli  the  other  property  of  the  insolvent,  in  conse- 
quence of  which  plaintifls  lost  their  goods.     PcUten  v.  Oumey,  141.  ' 

2.  JuBXSDicnoN  IN  Gasbs  of. — Courts  of  law  have  concurrent  jurisdictien 

with  courts  of  equity  in  casesof  fraud.    Fleming  v.  Slocum,  224. 

8^  BxLDEF. — ^The  fraud  in  a  deed  or  lease,  against  which  equity  will  relieve^ 
means  the  fraud  at  the  time  of  the  execution  of  the  instrument*  and  noi 
a  fraud  in  subsequent  and  distinct  transactions.  Cke$Urman  t.  G^ard' 
ner,  266. 

4,  MoRTOAOOB  or  Chattels  RsTAnmfO  Posssasiov. — ^Where  a  tenner,  to 
secure  certain  creditors,  gave  them  a  mortgsge  of  the  bark,  tools,  hides, 
unfinished  leather,  etc.,  in  his  tan-yard,  with  a  proviso  that  he  should 
remain  in  possession  for  the  purpose  of  working  up  and  finishing  the 
same,  and  in  accordance  therewith  continued  in  possession,  without  any 
symbolical  or  other  delivery  to  the  mortgagees,  and  without  recording 
the  mortgage,  it  was  held  that  the  transaction  was  a  fraud  j9er  le,  as  agsinst 
creditors.    Clow  v.  Woods,  346. 

&'  SuooBsno  Falsi  Ground  for  RssciasiON. — ^Where  a  grsator  represented 
that  the  land  conveyed  comprised  a  certain  spring,  knowing  such  reprs- 
■entation  to  be  false,  by  reason  of  which  the  grantee  was  deceived  in 
regard  to  the  location  of  the  premises,  equity  will  set  aside  the  convey- 
ance.    Walker  v.  Dunlop,  787. 

See  MoRTOAOES,  2. 

FRAUDULENT  CONVEYANCES. 

1.  Mutual  Fraud  Bbquisitx. — ^In  order  to  render  a  oonveyanoe  fnodulsnt 

and  void,  there  must  be  fraud  on  the  part  of  the  grantee^  as  well  as  en 

the  part  of  the  grantor.    Anderaon  v.  SoberU,  23S. 
2^  Deed  to  Defraud  Purohabers.— The  same  rules  of  oonstmotioa  an  ap> 

plied  to  the  case  of  deeds  in  fraud  of  subsequent  pnrdhasers^  as  an  applied 

to  deeds  to  defraud  subsequent  creditors.    Id, 
Z.  Void  and  Voidable  Convstances. — Fraudulent  conveyances  may,  as  to 

some,  be  merely  voidable,  and  not  abeolutely  void.    Bona  JuU  purchasers 
.  from  a  fraudulent  grantor  or  grantee,  without  notice  of  the  frand,  will  be 

protected.    Id, 
i.  FRAUDULENT  Salk— EVIDENCE.— Whether  a  deed  is  frandulent  or  not  is  a 

question  of  fact,  and  possession,  or  the  want  of  it^  is  merely  evidence  on 

that  subject.     TroUer  v.  Howard,  640. 
&  GpoD  AS  TO  Whom. — ^A  deed,  fraudulent  as  to  creditors,  may  be  good 

between  the  parties,  and  the  grantor  is  thereby  estopped  froon  deoyiQg 
.  his  grantee's  right  to  convey  to  another,  nor  can  such  right  be  questioBed 

by  any  one  not  a  creditor.     Kid  v«  Mitchell,  702.. 
6w  Subsequent  Indebtedness  of  Vendor. — A  deed  otherwise  valid  is  not 

rendered  void  by  the  vendor's  becoming  indebted  afterwards,  unless  made 

with  a  view  to  such  indebtedness.     Id. 
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7.  VoBBMBOOV  tLwtAXKED  BT  ViNDOB.— The  ftot  that  a  Tendor  oonyaja  away 

all  his  property,  and  lemains  in  poaseiBion,  thoagh  a  badge  of  fraad,  ia 
not  oondlnnTe  proof  of  it;  and  where  the  conveyanoe  is  made  by  a  father 
to  hia  minor  son,  of  whom  he  is  guardian,  his  retaining  poesetsion  is  eon- 
sisient  with  the  deed.    Id, 

S,  SuBsiQUXNT  Cbxditob  OB  PuBOHASKB  WITH  Noncs. — ^A  oonYeyanoe  can« 
not  be  impeached  as  fraudulent  by  a  subsequent  creditor  or  purchaser 
who  has  notice  of  it  at  the  time  of  giving  the  credit  or  m^lriiig  the  pur- 
chase.   Id, 

Q.  Aa  TO  Cbbditobs. — ^Where  a  debtor  conveyed  property  to  one  who  had 
paid  certain  debts  for  him,  but  the  property  greatly  exceeded  in  value 
the  amount  paid,  and  the  possession  of  the  property  was  afterwards 
sometimes  in  the  vendor,  and  sometimes  in  the  vendee's  brother,  those 
cuoomstanoea  unexplained,  were  held  to  make  the  conveyance  fraudulent 
aa  to  oreditors  of  the  vendor.     Read  v.  SUUon,  740. 

FUNERAL  EXPENSES. 
See  EzBCUTOBS,  1. 

GIFTS. 

1.  PumfifWOBT  NoT& — ^Where  a  father  gave  a  promissory  note  to  hia  son, 

payable  in  sixty  days  after  date,  and  there  was  no  other  consideratioii 
therefor  than  natural  love  and  affection,  in  an  action  against  the  execuior 
after  the  father's  death,  it  was  held  the  son  could  not  recovw  the  amount 
thereof  for  it  was  not  a  donatio  catua  morUs,  nor  a  valid  gift  of  so  much 
money,  but  a  mere  promise  to  give,  for  which  there  was  no  adequate  con- 
sideration.    Finkr.  Cox,  191. 

2.  Donatio  Causa  Hobtis — ^Delivbbt.— The  delivery  required  in  gifta  dib* 

naUo  eauaa  mortia  ia  the  same  as  in  other  cases  of  parolgifts,  and  all  thai 
is  necessary  ia  that  the  donor  should  have  parted  with  his  dominion  over 
the  article.  Hence,  if  possession  be  given  to  the  donee  in  the  donor'a 
presence,  and  with  his  consent,  though  not  by  his  hand,  it  is  snffioieni. 
McDowell  V.  Murdoch,  684. 

8.  Pabol  Gifts,  Bklivebt  in. — ^Actual  manual  delivery  is  not  necessary  to 

the  validity  of  a  parol  gift;  it  is  sufficient  if  all  the  drcumstancea  ahow 
a  blear  intention  to  give,  ou  the  one  hand,  and  to  accept  on  the  other, 
and  that  it  waa  put  in  the  power  of  the  donee  to  take  immediate  pgaaoS' 
aion,  and  that  thia  ia  a  queation  of  fact  for  the  jury.  Rdd  v.  Cotcock^ 
729. 
4b  SuBSiQUiENT  Deolabations  OF  DoHOB. — ^All  the  facta  neceaaary  to  con- 
stitute a  valid  gift  may  be  inferred  by  the  jury  from  aubsequent  fe- 
peated  deolaraticoa  of  the  donor  that  he  had  given  the  property,    /d. 

GRANTa 

L  Wbxh  C017B8B8  MUST  BX  FoixowsD. — ^If  the  caUa  in  a  grant  are  impera- 
tive they  muat  be  complied  with,  and  the  course  and  distance  rejected, 
if  theae  do  not  correapond  with  the  calL  But  if  the  call  is  not  impera- 
tive or  cannot  be  proved,  the  location  muat  be  according  to  the  courae 
and  dift^"*^     Hammond  v.  Bidgdy,  622. 
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2.  SoRTxr  ov  Lknm  hot  nr  OovsTr.— If  Um  MrtifiMto  ol 

a  oooniy  sniTeTor  intliidt  Uads  lying  wttkmt  tiw  otwty»  a ; 
eavoii  would  bs  mlond  formoh  lands,  bat  a»MM»fraai 
iMUAd  thanlor  in  tke  abMnoe  ol  fnwd»  it  will  opwitii  t»  pMi  tbt 

SL  "BcKiONQ  AND  BovHBixro*'  IX  Gbaht.— WhtTO  a  giant  of  a  tract  of 
land  18  described  as  Iw^nning  at,  etc,  by  P.  rirer,  and  ninning  and 
bounding  on  said  river  a  oertain  distanee,  then  sundry  coiuass,  etc.,  tbe 
first  oooFBe  must  be  ran  bounding  on  the  river,  and  the  sttbssqneot 
oonrses  most  be  mn  aooording  to  the  coorse  and  distance.     Id. 

lb  Oakhot  bb  Attaokxd  Collatsballt.-— a  state  grant  or  paint  is  to  be 
deemed  conclnsive  when  drawn  in  question  in  a  collateral  action,  so  ftf 
as  to  show  that  the  state  has  passed  its  title  to  the  lands  theiein  coo* 
tained,  and  that  all  the  previous  requiutes  existed  that  were  necessary  ts 
authorize  and  render  it  a  complete  and  lawful  act  Such  grsnt  can  only 
be  set  aside  by  a  direct  proceeding  on  the  part  of  the  govenunsnt  for 
that  purpose.  It  cannot  be  rescinded,  except  upon  a  vsvdiot  solemnly 
rendered,  and  entered  of  record.    OverUm  v.  CkufHpbeO,  780. 

HUSBAND  AND  WnU 
See  Set-oit,  4;  Tbubtb,  IOl 

INFANCY. 

Aonovow  DKsrr  aoAimr  lNVAiiT.--^An  action  of  deceit  wiUlis  agsinstsn 
infHit  upon  the  sale  of  a  horse  with  a  wananty  of  sonndnesi,  kAowii^ 
him  to  be  unsound.     Ward  v,  Vamoe,  eSS. 

INJUNCTION. 

Bvjonmro  Jodomvnt  at  Law. — ^A  court  of  equity  will  not  gnnt  en  iqjan^ 
tkxi  agsinst  a  Judgment  at  law  obtained  upon  a  bond,  on  the  ground 
that  sudh  bond  was  procured  by  fraud.    Boffenr.  Wkdier^lSS^ 

SeeWAfln. 

INSURANCE    (MARINE). 
See  F6BXIOV  JutKoaartB, 

INTEREST. 

L  At  Commov  Law. — ^The  doctrine  of  the  common  law  whidh  xegaided  in- 
terest as  unlawful,  is  not  applicable  to  our  state  of  sodsty;  but  by  tiie 
common  law  as  here  adopted,  no  rate  of  interest  is  illegal,  unless  so  gisat 
as  to  be  deemed  unconscionable.    Houghton  v.  Pays,  SOi 

9l  Lbx  Loci  Coiitraotus  Appuxd. — ^A  contract  made  in  another  stats^  be- 
tween its  dtiiens,  and  to  be  performed  there,  by  which  interest  beyond 
six  per  cent,  per  annum  was  sgreed  to  be  paid,  must  be  governed  bj  ths 
lex  lod  coHtraeUu,  and  will  therefore  beheld  void,  it  being  so  declared  by 
statute  in  that  state.  And  such  oontraot,  thou^  void  by  a  penal 
osnnot  be  enforoed  herOb    Id, 

e^  Momrr  Had  and  RnnmrxD. — ^In  an  action  foe  money  had  and 
where  the  money  was  obtsined  by  frsnd,  extortjon  or 
terest  may  be  recovered  thereon:    Cfoddard  v.  BuUno,  MX 
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JUDQMBNTGL 
JUBY. 


L  OnmBawnr  sr  Jumk.— Hisagood  oieolqhall—y  to  Iwior  iluiia 
Jmrar  lii%  before  the  tri«l»  taken  the  depoeitiane  of  the  principel  wit- 
neeeee  of  one  of  the  perties»  m  a  megiitFate.    ItoUma  ▼.  AmeSf  79. 

S>  Ii>Bf — OBJacnoH  Arnot  Vbbdiot.  —Bat  where  the  objection  ia  made  affear 
yerdioty  a  new  trial  will  not  be  granted  for  thia  oaoae,  nnleea  the  party 
and  his  ooonael  make  affidavit  that  th^  did  not  know  of  thia  groimd  of 
ohallenge  at  the  triaL    Id. 

S.  DmnuBOMD  wxraovx  Vsbbiot.— Tbe  power  of  diechaiyng  a  Jury  eodata 
in  oaaee  of  extreme  andabaolnte  neoeedtj,  and  may  be  exereiaed  withoat 
operating  aa  an  aoqnittal  of  the  defendant;  it  extenda  to  feloniea  and 
miademeanon»  and  Uea  where  the  Juy,  from  the  length  of  time  th^  have 
been  omiaidering  a  oaoae,  and  their  inability  to  agree,  may  fairly  be  pre> 
anmed  aa  never  likely  to  agreei    People  ▼•  Ooedwm,  20Sb 

4k  lixaaL — In  oapital  oaaee  the  oonrt  haa  no  power,  withoat  the  eonaent  of 
the  priaoner,  todiaohargethe  jaiy  beoanae  they  have  not  agreed,  and  aay 
they  oannot  egne  npon  a  verdict,  except  in  oaaee  of  abaolatoly  neueaalty. 
Oommomoealih  t.  Ceok^  46S. 

LANDLQBD  Ain>  TENANT. 

TnrAHT  Enoma>  to  Dnnr  Lamdlokd's  TtTLS.--One  who  takee  poeeeeeion 
nnder  a  leaae  ia  eatopped  to  deny  hia  landlocd'a  title  when  aoed  oo  the 
oovenaata  in  the  leaae.     Segef  ▼.  WaUerp  758w 

LEASE. 

Ijum  ov  MosTGuaiD  FEBfrnn—BsuKr.— Where  the  pwrghaaar  of  m  moti- 
gage  and  the  porohaaer  of  an  eqaity  of  redemptioa  onite  in  exeonting  a 
leaae  to  a  tenant  for  a  tenn  of  yean,  and  the  parchaeer  of  the  mortgage 
aaaigned  the  eame  with  notice  of  the  term,  each  aeeignment  ia  not  a  tend, 
aa  to  the  tenant,  and  althongh  the  aeeignee  forecloeed,  and  the  tenn 
tiiefeby  merged  in  the  inheritance,  yet  aa  the  tenant  became  the  por- 
chaaar  at  the  aale,  he  waived  any  right  he  may  have  had  to  relief  for 
damagea  aoatained  by  the  loea  of  hia  term.  CkuUrman  v.  Oardmer^ 
266. 

LBQACIEa 

t 

As  SAsmAoruur  ov  Pobxiov. — ^Ihe  rale  of  oooaidBring  a  legacy  aa  aatiafao- 
tiflii  of  a  portioB  ariaea  from  the  preaampfcion  that  it  wma  ao  intended  1^ 
the  teatator,  and  may  be  repelled  or  confirmed.  Accordingly,  where  a 
father  beqaeatha  oertain  articlea  to  a  daughter,  whoee  aapport  and  main* 
iy"'*^  have  been  made  a  charge  upon  the  eon,  and  ej^ireaaly  willa  thai 
the  danghter  ia  to  have  her  maintenanoe  from  the  aon^  aooh  beqoeat  ia  te 
be  oooaidered  aa  an  added  boanty  of  the  teatator.     Ta^hr  v.  Lametp 

LIS  PENDENS. 
SeeNonci^  2. 
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MALioiotTs  FBoeBeunoN. 


PUHUMPi'iOK  OF  Maltok. — ^In  Ml  Mtion  for  inalioioafl  pcoaecvtioB,  malm 
and  want  of  probable  canae  must  both  ba  proved,  and  tboD^  the 
may  generally  be  pxeaomed  from  the  latter*  the  pnwiinpfcion  may  be 
batted  by  evidenoe  of  other  cironmatanoea.    BtU  r.  Orakmm^  687. 

See  CoBPOR4TioR8^  S, 

MABEIAGE. 

!'•  BoLiiiHiZATiOK— VAUDirr  OF.— Where  a  atatate  anthoriMa  otdained  i 
istera  of  the  gospel  to  aolemnice  mairiagea,  and  forbida  imantiionaad 
penona  from  performing  aaoh  ceremoniea  nnder  a  penalty,  *  marriage 
aolemnized  by  one  acting  aa  a  miniater,  bat  not  duly  ordained  or  aettied 
over  any  aooiety,  ia  valid,  mdeaa  made  invalid  by  the  atatate,  althoni^ 
anoh  miniater  may  be  liable  to  the  penalty*    Londomdary  ▼.  Ofteiter*  61. 

%  Qbdainbd  HraiBTBE,  Wbo  la — Under  aneh  a  atatnte,  a  peraon  who^^ 
been  onoe  ordained  aa  a  miniater  ia  anthoriaed  to  pacfonn  tiie  maffriaga 
ceremony,  though  he  may  not,  at  the  time,  be  aettied  over  any  partionlar 
aociety.   Id, 

B.  Pkb  Vbbba  db  Prabehtl — Solenmiaation  of  a  marriage  ia  not  neoeaaaiy 
to  ita  validity,  nnleaa  made  ao  by  defendant;  and  a  marriage  per  eerfta  de 
praeeiiK,  if  properly  atfceatodt  ia  good.    Id. 

MISTAKE. 

MnTAKa  OF  Fact  Vomzvo  Dnox— Where  the  grantor  and  grantee  in  a 
deed  with  wairanty  nnder  miatake  of  the  laota^  thoo^t  that  laada 
.   .  were  conv^ed,  to  which,  it  aabaequently  ^^Mared*  the  grantor  had  »& 
title,  anch  deed  will  be  aet  aaide.     WtJBktit  ▼.  BwKXop^  787. 

MORTGAGSS. 

L  Dm  BbcotkbablBi  if  MoBraAOX  Vom.— Where  a  morCgige  of  petaonal 
property  ia  Yoid,  becauae  frandnlent  aa  to  orediton^  the  original  debt 
may  nevertheleaa  be  recovered.    Haven  v.  Law,  2S. 

8.  PossESSioir  OF  Mobtgaoed  Pbopbstt. — Poaaeaaion  by  the  mortgagee  of 
peraooal  property  mortgaged  ia  not  neceaaazy  to  the  validity  of  the  mort- 
gage, aa  it  ii  in  the  caae  of  a  pawn.  Hie  poaaeaaion  by  thefonner  owner 
ia  merely  preaomptive,  but  not  condnatve  evidence  of  fnnd.    Id, 

SL  Attaghxent  of  Equitt  of  Rbdxxption.— The  equity  of  redemption  in 
a  mortgage  of  peraonal  property  ia  not  liable  to  attachments    Id, 

i.  Wdb  to  Contributx  to  BsDEXFnoN — Mods. — ^The  wife  mnat  oontribote 
ratably  to  a  redem^on  of  a  mortgage  already  on  the  prenuaea.  Where 
the  heir  redeema  and  paya  off  a  mortgage,  and  ahe  filea  a  bill  againat  him 
for  dower,  ahe  ahonld  contribute  by  paying,  doring  her  life,  to  the  heir, 
one  third  of  the  intereat  on  the  amonnt  paid  by  him,  to  be  oompated 
from  the  time  of  auch  payment^  or  the  yalne  of  anch  annuity,  to  be 
pnted  by  a  maater.     Swaine  v.  Perme,  318. 


Irdbx.  Bll 

&  PuBOBAflB  ov  MoBTOAOED  Cbattel. — Qnp  who  h<ma/de  Mid  for  a  vala- 
able  oonnderatioin  pmchMee  of  the  mortgagees  daYe  held  as  seouity  for 
money  advanced,  and  #itboot  notice  of  the  eomplainant*B  title,  will  be 
protected  in  equity  as  weU  aa  at  law.    BeU  ▼.  Betman,  604. 

SeeFRAUD^  4^ 

NEQOTIABLB  INSTRUMENTS.  ^ 

L  Waiyu  of  NonoB  bt  Subsequent  Pbohibb.— -Where  an  indorser  of  a 
note,  who  has  not  received  regular  notice  of  non-payment,  makes  a  sab- 
sequent  promise  to  pay  with  full  knowledge  of  the  ^ots,  he  waives  the 
want  of  SQch  notice.     Ladd  v.  Kenney,  77. 

2.  FoBK  OB  DEKA2<n>  ABBBCTiNa  Imdobsbb. — If  there  has  been  such  a  demand 
as  will  bind  the  maker,  the  indorser  cannot  object  that  the  legal  fonns 
have  not  been  complied  with.    Id, 

S.  Nones;  when  SuFFiciEMT.-r-Notice  by  mail  to  the  indorser  of  a  promiBsoiy 
note,  of  non-payment  by  the  maker,  is  soffioient,  if  pat  into  the  post- 
office  early  enoagh  to  go  by  a  mail  of  the  day  after  disbonor.     WMi^weUv. 

Johnmmf  165. 

4.  Who  is  a  Bona  Fide  Holder. — The  holder  of  negotiable  paper  fcaoda- 
lentiy  transferred  to  him,  will  not  be  deemed  to  have  a  good  titie  there^ 
to  as  against  the  trae  owner,  anlees  it  was  received,  not  only  without 
notice,  bat  in  the  coarse  of  baslaess,  for  a  fair  and  valuable  considera- 
tion given  or  allowed  on  the  strength  of  that  identical  paper.  Bay  t» 
CoddmgUm,  268. 

&  Note  Given  bob  Ck>NTiNOENT  Liabiutt. — ^Where  an  sgent,  having  re« 
ceived  negotiable  notes  to  be  remitted  to  his  principal,  delivexed  the  same 
to  a  third  person  as  security  for  certain  liabilities  on  accommodation  notes 
of  the  agent,  who  had  become  insolvent^  but  on  whose  notes  the  third 
person  had  not  then  become  chargeable,  such  person  was  held  liable  for 
the  amount  of  the  notes,  slthough  he  had  no  knowledge  of  fraud,  inas- 
much as  he  did  not  receive  them  in  the  course  of  business,  nor  in  payment 
in  whole  or  in  part  of  any  ezirting  debt,  nor  for  cash  or  property  ad-^ 
vanced,  nor  debt  created,  nor  liability  incurred  on  the  credit  of  the  notes. 
Id. 

6b  1>BAWEB  Entitled  to  Notice,  When. — ^The  drawer  of  a  bill  is  entitied  to 
notice  of  dishonor,  although  he  has  no  funds  in  the  drawee's  hands,  if  he 
has  reasonable  ground  to  expect  the  bill  to  be  honored,  as  where  the 
drawee  has  given  him  written  authority  to  draw.   AtuUn  v.  Hodman^  690l 

7.  Seasonable  Notice  of  NoN-ACGEFTANCE.~Where  a  bill  is  payable  after, 
sight,  it  should  be  presented  for  acceptance  within  a  reasonable  time,' 
and  immediate  notice  of  non-acceptance  should  be  given.  It  is  not  suf- 
ficient to  give  notice  of  non-aoceptsnce  end  non-payment  together,  alter 
the  bill  becomes  payable.    Id. 

&  DmcBABOE  OF  Dbaweb  bt  Laches.-— If  the  drawer's  liability  on  a  bill  is 
dischsiged  by  the  Itiehe*  of  the  holder,  he  will  not  be  liable  on  a  ooont 
for  money  had  and  received.    Id. 

NEW  TRIAL. 

Htfothbtical  Opinion. — ^Where  the  law  has  been  correctiy  stated  to  the 
jury,  mere  speculative  opinions  of  the  judge  by  way  of  illustration, 
though  erroneous,  are  not  ground  for  a  new  triaL  BarktdcUe  v.  Broum^ 
720. 
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NOTABIBB. 

MOnCSL 

L  Advkbse  Cluu. — ^Kottoe  of  laeta  wliioii  would  p«t  a  maa  of  oHnmy 
pradeooe  upon  iaqiiizy,  will  bo  held  to  ooasfeitate  notioo  of  wlmfcif 
would  have  booo  Moortaiiied  if  taeh  inqury  had  aafeoally  hooii  made, 
and  for  this  pnrpoto  notioo  to  tho  agont  ia  notko  to  tho  priafl^aL 
WoodfoOtr.  BlamU,  790. 

notioo.    Id, 

KUISAK0B8. 
8ooFiiBiBi^4  ft* 

0FFI0EB8. 

L  VikOAVor  IN  Omoi^  wbbt  Ezma.— When  an  offioo  it  onoo  filled,  antil 
fho  tenn  ezpitQi»  it  oannot  bo  deemed  vaoant,  ezoept  hj  tho  dooth»  lee- 
ignationy  or  removal  of  tho  ineombenl    JohuUm  ▼«  Wttton,  60. 

8.  Oath  of  Ofrob. — ^Where  a  etatate  reqtdreo  an  appointee  to  teke  an 
oath  of  offioe,  he  cannot  be  considered  as  qualiBed  unleea  he  takes  soeb 
oath;  and  if  he  neglects  to  take  it,  and  proceeds  to  ezeoato  the  datie% 
he  cannot  jostify  his  doings  as  an  officer.    Id. 

SL  Bnomrox  of  Dux  ApponmnBMT. — ^Evidence  of  Tarions  acts  l^  a  peiaon 
in  a  partioalar  office,  are  prima/aeie  CTidenoe  of  his  dae  appointment^ 
and  indaction  iato  that  office.  Such  acts,  however,  may  be  ooodanfo 
evidence  of  his  dne  appointment^  as  against  himself  and  sadh  as  hafo 
recognised  his  official  aathoritj  in  regard  to  these  acts.    Id, 

4.  liuKLrrr  of  Magibtbats  fob  Illbgal  Act.— Where  a  magistiate^  act- 
ing as  sach,  has  general  Jniiidiction  of  tho  snbjeot-matter,  bat  mistikss 
the  law,  he  cannot  be  sned  for  an  illegal  aot  withont  previoas  noliee 
nnder  the  statate.  Accordingly,  it  was  held  that  without  snch  notice  a 
magistrate  who  had  oommitted  a  person  for  traveling  on  Sunday  ooold 
not  be  sned,  though  tho  commitment  was  unanthoriasd.  •Toast  v. 
HugheM^  364. 

Si  CoirsTABLx's  LiABnjTT  nr  EzBOOmro  PROcnB.— An  acting  oonstaMe 
sned  jointly  with  the  msgistnite  in  aoohaoaso  is  aot  liable  if  he  has  por- 
sned  his  warrant.    Id, 

t.  POBUO  Ofiigsb's  Lxabhht  on  CosTRAor.— A  poUio  oAoer  is  not  par 
sonally  liable  on  a  contract  made  bj  him  offioially,  iinlsss  he  eipwiBsly 
and  uneqoivocally  i^pree  to  bo  bonnd»  nor  will  the  faot  that  he  has  fands 
in  his  hands  for  the  payment  of  a  claim,  bat  not  apecifioally  apprapriafted 
to  any  particnlar  claimant,  alter  the  case.    Cook  v.  Irvme^  997. 

?•  Majobxtt  of  Body  kat  Act.— Where  an  aathority  is  oonfecrad  on 
eoonty  onmmissioners  in  relation  to  pnUio  bwsiness,  it  may  bo  ezerassd 
by  a  minority,  and  all  need  not  join.    Oommimhmn  v.  Xsdfcy,  418L 
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PABTNERSHIP. 

L  Aaumnan  vr  BoBnmtQ  Pabthxe.— Upon  Um  diMolirtioa  of  a  pwt- 
nenhip^  bj  the  death  of  one  of  fhe  ^metnan,  the  mriTing  paitner  caii 
make  a  vilid  ftH^gimMnt  of  the  putneiBhip  effeeti^  for  the  benefit  of  the 
creditors  of  the  firm.     White  ▼.  Union  Ins.  Co,,  728. 

9l  Powxb  of  Pabtnxb  atteb  Dissolution.  ^After  thedimolution  of  apart- 
neijdiip,  a  snrviTiiig  partner  cannot  make  any  contract  which  will  bind 
the  efbota  of  the  firm  i^gainat  creditora,  or  tiioae  entitled  to  a  ahare  of 
the  londa.  Henee,  a  debtor  of  an  inaolvent  firm  cannot^  in  an  action 
•gainat  him  by  the  aaaignee,  aet  off  the  amount  of  a  proteated  bill  of  ex- 
change, indoraed  for  aooommodation  by  one  of  the  partnera  in  the  firm 
name,  after  the  diaaolntion,  which  has  been  diBOoonted  by  the  defendant. 
Id. 

PATENTS. 

1.  PoxcHan  ov  Patbit  Bzobt— Vauditt  of  Patcmt.— A  party  entering 
into  an  agreement  for  the  pnrohaae  of  a  patent  rig^t  ia  not  bound  to  go 
on  with  the  contract  if  the  patent  tarns  oat  to  be  invalid,  bnt  this  is  an 
equitable  defense  which  mnst  be  specially  and  distinctly  pleaded,  and  in 
anch  a  caae,  the  coart  shoold  instract  the  jury  with  reference  to  the  val- 
idity of  conflicting  patenta,  whether  the  patenteea  are  before  the  court  or 
not    Bellas  v.  Hays,  386. 

S.  OoMTiTAHCB  OF  Patxnt  Rioht  Passes  What. — A  conveyance  of  an  ex* 
•slnsive  right  to  fabricate  and  use  a  patented  invention  within  a  certain 
district,  oanies  with  it  the  rig^t  to  vend  the  ssme,  withoat  exptesa 
worda     Id» 

PEWa 

1.  Pbw-bioht— AonoH. — A  pew-holder  has  an  exclusive  ri^^t  to  oocapy  his 

pew»  and  to  maintain  trespass  or  a  writ  of  entry  against  any  one  who 
distorba  him  in  hiaaeat  Bat  he  doea  not  own  the  aoil  over  which  the 
pew  ia  bailt»  nor  the  apace  above  it  Oap  v.  Baker,  169. 
8.  Pabxsh's  Biort  to  Bxbuild  Chvbgh. — ^The  pariah  may  alter  the  shape 
and  form  of  the  meeting-hoose,  or  rebuild  it  on  the  same  ground,  an 
indemnity  being  paid  to  those  of  the  pew*holders  whose  pews  are  de- 
stroyed.   /(/• 

PLEADING  AND  PRACTICE 

!•  Absumpsit  Agaixst  Joint  Dxbtobs. — Joint  debtors  must  be  Jointly  sued; 
if  a  less  number  than  the  whole  be  sued,  it  is  matter  to  be  pleaded  in 
abatement;  and  in  cases  of  aseumpsU  it  is  necessary  to  show  a  subsisting 
liability  on  the  part  of  all  the  defendanta  aa  promisors,  with  the  excep- 
tion of  infancy,  death,  or  discharge  in  bankruptcy;  and  where  as  respects 
any  of  the  defendants,  the  right  of  action  is  gone  or  suspended,  their 
Joint  liability  being  at  an  end,  the  other  defendanta  may  avail  themaelvea 
of  this  sospension  or  discharge,  whether  produced  by  the  act  of  the  party 
or  by  operation  of  law.    Robertson  v.  Smith,  227. 

2.  QBJXcnoirs  not  Mads  on  thb  Hkabino. — An  objection  not  made  on  the 

hearing  in  the  lower  court  cannot  be  made  in  the  court  of  errors;  nor 
can  a  point  which,  had  it  been  raised,  might  have  been  diqMMcd  of  be« 
low,  be  raised  for  the  first  time  in  the  court  of  last  resort  Beekman  v. 
Frost,  2AA. 
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Z.  Vabzavov. --When  it  WM  in  iamowhetiierfhe  plaintiff  had  a  pfttoitri^ 
dated  November  17,  1810^  for  "a  ateam-atin  and  water-boiler,''  endenoe 
of  «  patent  dated  January  16,  1811,  for  "a  'water4xiaer  and  ateam-atfll" 
waa held inadminible.    BdUuY.  Hans,  385. 

4.  FlAXKTiiv*B  DiSABiUTr  TO  SuB.~In  a  court  of  general  jnriadiction*  the 
defendant  can  take  advantage  of  the  plaintiff'B  diaabilitj  to  aoe,  only  hf 
a  plea  in  abatements    Skivers  v.  WiUon,  497. 

&  Limited  JuBiBDicnxoN—PBOGXDUBB.-— Where  a  tribnnal  is  of  limited  jorie- 
dicUon,  or  the  proceedings  are  particolarly  described  by  statnte^  the 
conrse  of  procedure  so  described  most  on  its  face  appear  to  have  been 
at  least  substantially  complied  with,  or  the  case  mnat  by  the  proceedings 
disolcMM»  itself  to  be  within  the  limited  juxisdiotion.    ItL 

See  BzBOUTOBS,  2, 

PRINCIPAL  AND  AGENT. 

L  LiABUJTT  OF  AaxNT  ov  CoBPOR4Tioir.— Where  the  agent  of  a  puUio  cor- 
poration, without  authority,  makes  a  promise  in  writin^^  not  under  seal, 
in  consequence  of  which  the  promisee  incurs  a  liability  to  a  third  peiaon, 
and  all  remedy  agaiust  the  corporation  is  lost,  the  agent  is  perscnally 
liable,  on  such  promise,  although  the  prinoipal  is  disclosed  in  the  promisei 
Accordingly,  where  the  selectmen  of  one  town  made  a  written  promise 
without  authority,  to  the  selectmen  of  another  town,  to  pay  for  support 
furnished  a  certain  pauper,  and  by  reason  of  such  promise  the  selectmen  • 
of  the  latter  town  forbore  to  proceed  under  the  statute  against  the  former, 
:.  and  became  personally  liable  to  their  own  town,  it  waa  held  that  an  ac- 
tion could  be  maintained  by  them  on  such  promise  against  the  aeleetmen 
of  the  f onner  town,  though  they  made  the  promiae  as  seleotmen.  UndeT» 
hiUv,  GiUon,S2. 

2,  Unauthobizbd  Act  of  Aoeht.~-A  special  agent  cannot  bind  hia  princi* 
pal  by  any  act  not  within  the  scope  of  his  authority.  Aocordin^y, 
where  a  clerk,  having  no  authority  so  to  dc^  delivers  back  to  a  creditor  of 
his  principal  goods  previously  sold  on  credit,  together  with  other  arti- 
cles, in  satisbction  of  his  principal's  debt^  such  deliveiy  will  not  be 
binding  on  the  principal  ao  as  to  change  the  proper^  as  againat  a  ahsrifl 
who  levies  upon  the  goods  on  behalf  of  judgment-creditor  of  the  princi- 
pal.   BeaU  V.  AUea,  22L 

8.  Execution  of  Sealed  Aobbembnt  by  Aobht.  —  An  agreement  vnder 
seal  executed  by  an  agent  must  be  signed  and  sealed  in  the  name  of  the 
principal,  and  the  agent's  authority  to  execute  it  must  be  ahown  under 
seal,  or  it  will  not  bind  the  principal;  and  consequently  he  cannot  adopt 
and  confirm  it  so  as  to  enforce  it  against  the  other  party  who  8^;na  it^ 
where  the  covenants  thereiu  are  mutual  and  dependent;  but  it  is  admia- 
siUe  in  evidence  agaiust  the  party  so  signing^  upon  the  plea  of  Hen  at 
fadwm,    BeUas  v.  J7ay«,  385. 

4.  Payment  to  Agent.— Where  an  agent  is  authoriaed  by  power  of  attorney 
to  "  contract  for  sale,  sell  and  convey  "  land,  and  makes  an  agreement  for 
the  sale  of  such  land,  and  for  a  conveyance  upon  payment  of  the  pur- 
chase-money and  the  performance  of  other  condition^,  paymenta  made  to 
him  after  the  agreement  and  before  conveyance^  will  bind  the  prindpaL 
Peek  V.  Harriott^  415. 


Ln>EZ.  816 

Ik  BBOKKBy  AoxNT. — The  fact  that  a  note  giTen  for  a  premiiim  npon  a  void 
oontraot  of  inaoranoe  ia  made  payable  to  one  who  acted  aa  a  broker  be* 
tween  the  partiea,  will  not  enable  him  to  maintain  the  action,  ainoe  he  ia 
a  mere  agtot  in  the  tcanaactiony  and  ia  not  liable  for  the  preminma*  gan- 
erally,  unleea  ho  acta  under  a  del  credere  oommiaaion;  and  a  particnlar 
cnatom  making  him  so  liable  moat  be  oonclnaively  proved.  Tuoro  ▼• 
CoMtn,  680. 

QUESTIONS  OF  LAW  AND  FAOT. 

Tbrmination  of  Votaoi^  QuiSTZOir  of  Faot.-— Where  a  charter-party 
atipnlated  that  "if  the  veaael  entered  the  port  of  Liabony  the  ▼oyaga 
ahonld  be  detennined,"  and  the  veaael  having  anived  at  the  outer  port 
of  Idabon,  remained  a  abort  time,  and  then  proceeded  to  another  port,  it 
waa  held  to  be  a  qneation  of  fact  for  the  jniy  whether  the  voyage  waa 
thereby  terminated.    Qoddard  v.  Bvhw^  663.    * 

See  Fkaudulbnt  CoKvxrAVGia,  4 

BBAL  ESTATE. 

L  Statb  of  Cux/nvATEON  DmnxD.— Landa must  be oonaidered  "in *  state  ol 
cultivation''  when  they  are  not  in  their  original  state  of  nature,  or,  after 
being  cleared  and  wcnrked,  have  not  reverted  to  a  aimilar  state.  Jokneom 
V.  PerUy,  35. 

1L  Lauds  Boundsd  on  Kivxb. — ^Where  lands  are  described  in  a  deed  aa 
bounded  on  a  river,  the  grantee  takes  to  the  center  of  the  stream;  and;^ 
therefore,  an  island  in  the  rivCr  lying  nearest  the  bank  where  the  ptem- 
iaea  are  situated,  peases  by  the  deed.    CtaremMU  v.  CarUcm^  88. 

3.  Tkbtant's  Poflsnaioir-NoiiOB.— -The  possession  of  a  tenant  ia  notice  to  a 
purchaser  of  the  reversion,  of  the  actual  interest  of  the  tenant,  and  of 
the  whole  eactent  of  the  interest^  and  he  ia  bound  to  admit  every  claim 
which  the  tenant  could  enforce  against  the  vendor.  CheeUrman  v.  Oard^ 
ner^  5S66. 

4  Owxtbb'b  P088B88IOV  OF  Past.— The  actual  occupation  of  a  part  of  a  tract 
by  a  grantor  eactenda  to  the  whole  tract,  unless  there  has  been  adverae 
and  uninterrupted  possession  by  indosures  of  some  portion  thereof  for 
the  time  prescribed  by  the  statute  of  limitations.    Hamnumd  v.  Ridgely^ 

&  Ham's  BiOBT  to  Bjbaltt.— The  heir  ia  entitled  to  the  real  estate,  though 
ohaiyjpd  with  debts,  until  guilty  of  mismanagement  or  misapplication  of 
profita.     Treni  v.  TrtsU^  594. 

BECOfiDING. 

MnxAKB  IN  BaoQBDKD  MoBXOAOX.— The  registry  of  a  mortgage  given  to  se- 
cure a  largo  amount^  but  by  mistake  registered  for  a  much  smaller  sum, 
is  notice  to  a  subsequent  boma  fide  purchaaer  to  the  extent  only  of  the 
sum  expressed  in  the  record.    Beekman  v.  Froei^  246. 

BEMAIKDERa 

ImmroBT. — A  legatee  in  rAmainder,  after  an  estate  for  life,  may  caU  on  the 

Ugatee  for  life  for  an  inventory  of  the  property  devissd.     WedcoU  v. 

Cody,  306. 

SeeWiU4»Si 
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— lUpfeviB  ewDot  IM 
pfopBi'ty  tuMBco  €i)Mstifln  noni  tlio 

SALES. 

L  FtoOKirr  bt  Biobt  of  PMomiok.— When  the  laine  goods  mn  told  to  two 
difFerent  poEsonB,  by  oonToymiioei,  eqmlly  valid,  he  who  fiist  Uwf nUj 
Aoqairet  the  pooaeeaioii  will  hold  them  agsdnet  the  other.  Lai^utr  t« 
SwiwtTf  119* 

9l  L4TBIT  Bbvmt  nr  CHAirm.  So£d. — When  there  is  no  cKpieei  wanruitj, 

and  the  vendor  selUi  a  thing  aa  aoond  whieh  ia  maoiiBdy  having  a  latent 

defect  unknown  to  him,  he  ia  not  anaweraUe  to  the  hnyer;  the  law  will 

not  raiae  an  implied  undertaking  to  make  good  the  deieet   Wutmorekmd 

V.  Dinm,  763. 

See  Aonov,  1. 

SEDUCnOK. 

L  AonoH  BT  MonoB. — ^A.  mottier  cannot  maintain  tnapaaa  lor  tba  aednc* 
ticn  of  her  danghter,  per  qwtd  Hrtitmm  amkaU^  ocnmittad  in  the  life- 
time of  the  father,  with  whom  the  ^wightftr  reridedL  thon^  after  her 
&ther*s  death  ahe  remained  with  her  mother,  who  bore  the  eatpenae  of 
her  lying-in,  and  supported  her  and  her  child.   Logan  v.  Mwrraif^  422. 

ti  Sbbvicb  to  Maintain.— If  a  daughter  living  with  her  father,  and  in  his 
aervioe,  though  above  the  age  of  twenty-one,  be  aeduced,  oaae  per  qmod 
eervUium  amM  will  lie  in  favor  of  the  father,  and  any  aU|^t  aervioe  will 
be  aufficient  to  raiae  the  inference  that  ahe  wma  hia  aervanl  But  if  ahe 
ia  not  in  hia  actual  aervioe  when  the  iiguiy  ia  done,  the  action  cannot  be 
•nstoined.    Mereer  v.  Wahndeif,  486. 

SL  Iddc— Fobm  of  AcnoN.^-Where  a  man  illcgidly  enters  the  booae  of 
another,  and  debauches  his  dan^ter,  the  father  may  have  an  action  of 
trespass  q,  c  /.,  and  lay  the  loss  of  services  aa  oonaequential,  or  ha  may 
at  his  election  bring  case  per  quocL,  eta ;  but  for  merely  debaacfaing  a 
man's  danghter,  unaccompanied  by  an  nnaathoriaed  entry  into  ths 
Isthei^s  premises,  the  action  ia  caae^  and  the  loss  of  serviee  ia  the  gist  of 
the  action.    Id» 

SET-OFF. 

1.  Damaqwb  not  Allowable,  when.— Unliquidated  damagea  for  a  tcrt 
arising  out  of  a  different  transaction  are  not  allowable  aa  a  aet-oft 
Accordingly,  in  an  action  for  goods  sold  and  delivered,  the  defendant 
cannot  set  off  a  claim  arising  from  the  fact  that  other  goods  oonaigned  to 
the  plaintiff  for  the  defendant,  were  sent  by  the  plaintiff  to  other  psnona. 
Oogel  V.  Jacoby,  338. 

ti  KoncB  OF. — ^The  defendant,  in  his  notice  of  set-o4  must  describe  ths 
nature  of  hia  claim  with  reaaonable  certainty,  and  he  cannot,  on  the  tria!* 
prove  a  claim  of  a  different  character.    Id, 

1.  Bond  in  Tbust  as.— The  defendant  in  an  action  cannot  art  off  a  bond, 
executed  by  the  plaintiff  to  a  third  person  (withont  msntioniqg  '^assiyis'*) 
for  the  use  of  another,  and  tranaferred  by  the  obligee  to  the  defaidaat 
iro{^v.  BeaUe,  426. 
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4,  In  Aonoir  iok  Bbquxst  to  Wxy& — ^In  mi  aotioii  by  a  hiiBband  and  wile 

for  a  bequest  made  to  tbe  wife  "  for  her  own  nae,*'  which  is  the  same  aa 
a  bequest  for  her  sepazate  nse,  a  debt  due  from  the  husband  to  the  tes- 
tator eannot  be  set  oft    Jatm§(m  ▼•  Brady ^  460. 

8HEBIFFS. 

1.  FuBOMXB  SuioiDNXD  AB  WTanaB—EBCA^M.—'U  a  sberifi^  ndio  baa  a  piia- 

ooer  in  onstody  on  a  eck  as.  necessarily  takea  him  oat  of  the  ooonty  in 
obedience  to  an  habeoM  carpua  ad  UtUfioawdwn,  and  retains  with  him 
when  the  exigenpy  of  the  writ  is  answered,  and  without  nnneoessaiy  de- 
]ay»  he  will  not  be  liable  as  for  an  escape,  should  the  prisoner  stroll 
aboat  and  sometimes  be  oat  of  his  view.    Haagam  v.  Cfr^n,  184. 

2.  Salb  bt  Outooino  Sbebziv. — ^Where  a  sheriff  seises  property  onder  a^ 

/a,  and  retams  it  onsold  for  want  of  bnyers,  and  then  goes  oat  of  office, 
the  vemiitiaiU  txpfmaa  mast  noTertheleas  be  issaed  to  him,  and  not  to  his 
sacoessor;  if  issaed  to  the  saocessor,  all  his  acts  thereonder  will  be  Yoid. 
Purl  V.  JhfvaU,  490. 

5.  Salb  ov  Unszpobbd  Goom.— Where  the  goods  offiared  for  sale  bj  a 

sheriff  to  satisfy  an  ezccatkm  are  locked  ap  in  an  apartment  of  a  boose, 
and  not  exhibited  to  the  Udders,  the  sale  will  be  yoid.    An  opportunity 
shoald  be  giYen  to  examine  the  goods  which  should  also  be  present  at 
the  sale^  that  the  officer  may  deliver  them  forthwith  to  the  pumhasfir 
Akmoortk  t.  OreetUee,  616. 

See  BxBOonoMB,  8;  Bmplstis, 

SHIFPINO. 

1.  Lmr  OH  Goods  iok  Fbbiobt.— The  right  to  retain  goods  for  freight  dosa 
not  exist  where  the  parties  have  expressly  regulated  the  time  and  man* 
ner  of  paying  frei^t,  in  a  charter-party,  and  especially  if  the  cargo  is 
deliTerable  before  the  arrival  of  the  periods  of  payment.  Chamdler  ▼. 
Seltien,  198. 

S.  Bill  ov  Ladiho  Aboovable.— The  assignment  of  a  bill  of  lading  (om 
Jida  and  for  a  valuable  consideration  will  vest  the  l^gal  interest  of  the 
consignee  in  the  assignee,  although  the  assignment  be  made  after  the 
arrival  of  the  goods.    Id. 

S.  CoimoBXB'a  Pbopbbtt  in  Goods.  ^Where  a  bill  of  lading  providea  that 
goods  shipped  are  to  be  delivered  to  the  consignee  or  his  nmrignn,  although 
the  invoicea  show  that  the  consignor  is  the  owner,  and  has  paid  tha 
freii^t,  the  Iqgal  title  is  Tested  in  the  consignee^  and  he  may  sue  the 
eairier  for  the  negligent  carriage  of  them.    Qr^fA  v.  JngUde^t  444. 

SLAin)SB. 

L  JMtvraQ  GSbimb.— To  impute  the  oommission  of  a  crime  to  one  is  aetion- 
aUe|Mr  as.  And  it  makes  no  difFersnce  that  the  person  of  whom  tha 
words  were  spoken  is  not  in  the  state  where  he  is  punishable;  for 
although  the  erime  may  have  locality,  the  effect  of  the  xmputatioii  baa 
not    Shipp  ▼.  MeOraw^  61L 

&  Iiaic.— Where  the  defendant  charged  the  plaintiff  with  having  stolen  a 
osrtain  note  in  Virginia,  the  parties  being  in  North  Carolina  at  the  tiaa 
these  words  were  uttered,  such  charge  waa  held  slanderous,  it  appeariqg 
thai  stealing  notes  waa  larceny  in  Virginia.    Id 
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Sl  Wokm  IkruTDro  Mbhtal  Wbaxitiss.— ^To  say  oC  a  wmdidato  for  ooa- 

gmi  thftt  his  mizid  WM  weik,  and  aevar  ooidd  be  dspeBdednpon,  m  not 

actionable  per  se,    Ma/yranl  t«  iMeAaniioii,  707. 
4b  WoBOS  CAuanro  Spicial  Dahaoe,— Where  words  are  innooeiit  or  jna- 

tifiable,  they  will  not  support  an  action,  althoogh  they  may  haTe  coca- 

sioned  some  special  damage.    Idn 

SPECIFIC  PERFOSMAKCE. 

Hot  oir  Pabol.— A  court  of  equity  will  not  vaiy  a  written  j^eemwit  by 
parol  testimony,  and  then  specifically  execute  the  agreement  so  varied. 
Long  V.  Dooley^  754. 

STATUTES. 

L  Wbat  Law  is  Ez  Poct  Facto. — ^Any  act  which  increases  the  degree  of 
-  punishment  attached  by  law  to  an  offense  at  the  time  it  was  committed, 
is  es0  pott/acto  and  Toid.  Therefor^  to  avoid  giving  such  a  retrospective 
effect  to  a  statute  which  for  the  first  time  makes  adultery  a  ground  for 
divorce,  the  statute  shall  be  construed  as  applying  to  eases  of  adultery 
only  occurring  after  its  passage.    iHdktnaon  v.  Dickituon^  606. 

8.  RaoiffiBATioH  Act,  CoNSTSUcnoH  of.— Where  a  statute  is  passed  en- 
larging the  time  for  registration  of  bills  of  sale,  for  puxposea  of  aotics^ 
it  applies  to  existing' bills  of  sale  upon  which  the  time  previoosiy  allowed 
5or  registration  has  not  run.    Bead  v.  SkUoH^  740. 

*  STATUTE  OF  FRAUM. 

1.  Contract  mot  whvin. — ^When  the  selectmen  of  one  town  made  a  promise 

without  anthori^,  to  the  selectmen  of  another  town  to  pi^  for  support 
furnished  a  certain  pauper,  and  by  reason  of  such  promise  the  selectmea 
of  the  latter  town  forbore  to  proceed  under  the  statute  against  the  fonnei; 
and  became  personally  liable  to  their  own  town,  it  was  held  that  such 
promise  being  original,  and  not  collateral,  was  not  within  the  statute  of 
frauds,  and  that  an  action  could  be  maintained  against  the  selectmen  of 
the  former  town,  though  they  made  the  promise  as  selectmen.  Under* 
hm  V.  Gibwn,  82. 

2.  SuvncisNCT  OF  Memorandum  of  Guabajtit. — Where  after  a  note   be- 

came due,  a  third  person  indorsed  thereon  a  guaranty  of  payment  aa 
follows:  "I  guarantee  the  payment  of  the  contents  of  the  within  note, 
etc.,  the  one  half  within  six  months,  and  the  other  half  within  twdve 
months,*'  this  was  held  to  be  a  sufficient  memorandum  of  the  agrsement 
within  the  statute  of  frauds.  Neeleon  v.  Sanbomet  106. 
SL  Want  of  Considskation  in  GnABANTir..^A  promise  to  pay  the  debt  ol 
another,  in  writing,  and  signed  by  the  party  to  be  chaiy{ed,  is  a  sufficient 
compliance  with  the  statute  of  frauds,  without  any  recital  in  the  writ- 
ing of  the  consideration  upon  which  the  promise  is  founded.  Paekard 
V.  KchardBon^  123. 
\  4.  CoFiBACT  FOB  WoBK  AND  Labob.— A  contract  for  work  and  labor,  as  for 
the  malung  and  deliveiy  of  a  wagon  at  %  futnre  dajr»  is  not  within  ths 
statute  of  frauds,  for  it  is  not  a  contract  for  the  nliB  and  pnrohese  e( 
goods.    CroohAank  v.  Burrett,  167. 
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&  Bill  of  Faboxui  Bvwwsanan  Mbiobakduil — Wli«re»  on  a  sale  1>7  oom- 
nusdon-morcluuite  of  goodi  of  their  prindpft],  a  bill  of  panob  is  mada 
out  and  delivered  to  the  parcfaasen,  stating  tiiem  to  be  aaoh,  the  aooept- 
anoe  of  rach  bill  is  a  anfficieot  reoognition  by  the  porohaaer  of  the  oom* 
miflnon-merchant*B  anthority  to  eign  hia  name,  and  the  bill  iteelf  is  a  anf- 
fioient  memorandum  of  the  oontiact  to -take  the  oaoae  oat  of  the  atatoie 
of  franda.     Baitura  v.  StUen^  492. 

't,  Sals  of  Abtiolb  to  bb  Made. — ^A  contract  for  the  aale  of  articlea  to  be 
porapared  for  deliYory  by  work  and  labor,  and  where  the  work  and  labor 
are  a  part  of  the  contract^  ia  not  within  the  atatnte  of  fraada  relative  to 
the  aale  of  gooda,  warea  and  merchandiae.  Eiehdhergtr  ▼.  McCauleiff 
614 

STATUTE  OF  LIMITATIONS. 

L  SuBSBQUXNT  BiBABiiiiTT. — ^When  the  atatote  of  limitationa  once  begina  to 
nm,  no  anbaequenfe  disability  will  stop  it    Faytoux  y.  Prather,  690. 

2.  Thus  nr  Third  Person  vkdzb  STATT7TB.*-In  an  action  of  trespaaa  to 
try  title,  a  reooveiy  will  be  defeated  by  ahowing  a  title  in  a  third  per- 
■on  folly  matared  under  the  atatnte  of  limitationa.    Id, 

SURETYSHIP. 

L  SuBBOOATiON,  RiGBT  OF.*-A  anrety  who  paya  the  jadgment-debt  of  hia 
principal,  may  in  equity  compel  the  creditor  to  aaaign  the  judgment^ 
with  aU  the  liena  given  by  the  principal  to  aeonre  it.  Creager  v.  BrengUf 
616. 

**.  Subett's  Riobts  Against  Pbincipal's  Bail. — Althoagh  equity  will  com- 
pel an  aaaignment  of  the  judgment  againat  the  debtor  which  a  aurety  haa 
aatisfied,  yet  it  will  not  authorize  the  surety  to  proceed  againat  the  bail 
of  the  principal,  nnleaa  auch  bail  is  absolutely  fixed  at  the  time  of  the 
aaaignment.     I<L 

3L  Bail  Pleading  Satisfaction  of  Judgment. — Where  a  surety  on  a  bond 
pays  the  creditor  the  amount  of  a  judgment  recovered  againat  the  debtor, 
the  bail  of  the  principal  may  plead  auch  payment  in  bar  to  an  action 
againat  him  by  the  creditor.    Id, 

TAX  SALSa 

Labd  Sold  fob  Taxes  Paid. — ^A  aale  of  land  by  the  comptroller  for  taxea 
which  have  in  fact  been  paid  to  the  collector,  ia  of  no  validity,  and  the 
deed  ezeeoted  pursuant  to  auch  a  aale  conveya  no  title  to  the  purohaaer. 
Joikaonv,  Mont,  226. 

TENANOT  IN  COMMON. 
See  Wills,  a 

TRESPASS. 

1.  Fob  Bibbot  iNJtTBT.^Where  an  act,  not  willful  but  the  reault  df  ne^. 
genoe,  ia  the  immediate  and  direct  cauae  of  an  injuiy,  treapaaa  ei  et  armis 
will  lie.  Accordingly,  where  a  belligerent  cruiaer  chaaed  a  neutral,  aup* 
poaing  her  to  be  an  enemy,  and  through  negligence  ran  her  down  in  the 
night  and  sunk  her,  trespass  vi  et  armis  wiU  lie  for  the  damages  sustained, 
Perciral  v.  I/kkey,  210. 
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fiL  Skpabatb  AcnoNS  vor  Jonrr  TsBSPAsa.— Separate  actioDsinay  be  nuuii- 
tained  against  jomt  tre^aaaen,  and  a  reooveiy  againat  one  will  not  bar 
prooeedinga  againat  the  otbefs;  bat  if  a  jadgment  againat  one  be  aatiafied, 
the  ooort  will  dizeot  aatiafaotion  to  be  entered  aa  to  all  the  otlien»  upon 
payment  of  ooata.    Hawkma  ▼.  HaUon^  700. 

TBOVER. 

L  PoasBSSioir  to  MAniTAiir. — ^A  mere  naked  ponaewion,  without  aome  kind 
of  property  ia  not  auffioient  to  entitle  a  person  to  tnM«^-*3T»  tioTer.  Odi- 
one  V.  Colley,  39. 

2.  BviDEKGGB  OF  TiTLB. — PoasooBJon  and  the  exercise  of  acts  of  ownerahip  are 
anffident  evidenoe  of  title,  prima  fade,  to  maintain  troyer.  Jonei  t. 
Sinclair^  76. 

B.  RiOBT  TO  P0S8I8SZON  SumciXNT.— If  the  plaintiff,  in  an  action  of  trover, 
ahow  a  right  to  poeseasion,  either  at  the  time  of  the  taking  or  at  the 
time  of  conversion,  it  will  be  sufficient.    Id. 

i.  For  Goods  Ssizkd. — One  who  haa  deUvexed  goods  to  a  oommiaaion  mer- 
chant for  sale,  may  maintain  trover  against  an  offioer,  who  seizes  them 
upon  a  writ  against  snch  merchant,  and  the  officer  cannot  aet  up,  in  bar, 
any  lien  for  expenses  which  the  merchant  may  have  upon  the  gooda.    Id, 

fk  MxASUBB  OF  Dahaqbs. — ^Thc  measure  of  damages,  in  an  action  of  trover, 
is  the  value  of  the  property  at  the  time  of  conversion,  with  interest  to 
the  time  of  taking  the  verdict.     Hepburn  v.  Sewell,  512. 

S.  BxTUBH  OF  Pbopsbtt  Befobb  Aotion. — If  the  defendant,  in  an  action  of 
trover,  return  the  property  before  action  is  brought,  and  the  same  be 
aooepted  by  the  owner,  he  can  only  rctoover  for  the  partial  conversion. 
Id, 

7*  Chanob  of  Pbopxbtt  bt  Judgicent. — The  right  of  property,  in  the  sub- 
ject-matter of  an  action  of  trover,  is  not  vested  in  the  defendant  until 
judgment  is  satisfied.  And  upon  such  satisfaction  the  defendant  is  en- 
titled to  the  increase  of  the  property,  between  the  time  of  converaion  and 
satisfaction,  and  must  bear  the  loss  that  has  occurred.    Id, 

&  Mbasure  of  Damages. — In  trover  the  measure  of  damagee  is  the  value  of 
the  property  together  with  the  damages  necessarily  resulting  from  the 
conversion,  and  the  jury  cannot  give  vindictive  damages.  MeDoweU  v. 
Murdoek,  684. 

A  Aliernativb  Vebdiot  zn. — Where  the  jury,  in  an  aotion  of  trover,  find  a 
Terdict  in  the  alternative,  assessing  arbitrary  damages,  without  referenoa 
io  the  value  of  the  property,  to  be  released  upon  a  return  of  the  property. 
It  is  a  sufficient  ground  for  a  new  triaL    Id, 

10.  Yalub,  How  Detbrmihbd  ik. — In  an  action  of  trover  the  plaintiff  is 
entitled  to  recover  the  highest  value  of  the  property  up  to  the  timeof  the 
▼eidiot    Kid  T.  MUchdl,  702. 

See  EviDBNCB^  21. 

TBUSTS  AND  TBUSTEEa 

L  Proof  OF  Trust, — Writing  is  not  essential  to  the  creatian  of  a  trust;  b«t 
the  statute  of  frauds  requires  that  its  terms  and  oonditiopa  must  be 
dearly  manifested  and  proYed  in  writings  under  the  hand  of  the  party 
to  be  charged,  before  the  oourt  will  carry  it  into  ezeontioai.  Stttre  v. 
Ae0r€,266. 
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^  Trust  bt  IicFLiaATioir. — ^Loose  and  yagne  deolantioiis  of  intentidn  by 
one  member  of  a  family,  in  letters  to  his  brothers,  in  regard  to  bis  hold- 
ing land  in  trust  for  the  other  members,  are  not  soffioient  evidence  to 
chaige  him  with  atmst  by  implication.    Id. 

3.  Parol  Evidxngb  to  Bhbut  Tbust. — ^Where  a  tmst  is  clearly  and  folly  es- 

tablished by  written  evidenoe,  parol  evidence  is  not  admissible  to  rebat 
it;  bat  where  the  written  evidence  is  vague  and  ambigaoos,  parol  evi- 
denoe  may  be  admitted  to  rebat  the  presomption.    Id. 

4.  Tbust  by  Impucation.— To  raise  a  trast  by  implication,  or  operation  of 

law,  an  actaal  payment,  or  actaal  loan  of  the  money  by  the  euM  gus 
tnut,  at  the  time  of  the  parchase  mast  be  shown.    Id, 

&  Joint  Lubeutt  ov  Tbusiebs  vor  Momxt  BxoEtvzD. — ^Trustees  joining 
in  a  receipt  for  money,  will  raise  a  presamptian  that  it  came  eqaaUy  into 
the  possession,  or  ander  the  control  of  all,  and  there  mast  be  direct  and 
poaitive  proof  to  rebat  the  presamption.  Where,  in  consequence  of  any 
act  or  agreement  of  onetrastee  or  ezecator,  money  comes  into  the  hands 
of  his  co-trastee  or  co-exeoator,  both  are  held  liable  for  it.  Mtmell  v, 
MomU,  297. 

t,  Sals  bt  Tbustbb  at  Disgbbtion.— Where  land  is  given  to  a  trastee  to 
sell  the  same  '*  at  aaction  or  otherwise,  in  whole  or  in  paroehi,  on  giving 
three  weeks*  notioe  thereof,"  he  can  sell  the  same  at  private  sale;  the  di- 
rection as  to  notioe  has  only  a  reference  to  a  sale  at  pablio  auction. 
iftfttiM  V.  Cox,  318. 

7.  Salb  witbout  Pubuo  Notioqc.— If  a  trastee  sell  without  giving  pablio 
notice,  when  he  is  directed  to  give  such  notice,  the  sale  is  valid  as  to 
a  purchaser,  the  trustee  being  held  responsible  for  a  deficiency,  if  any. 
Id. 

&  Tbustbb*8  LzABiUTr  voB  Ibtbbbst.— If  there  is  no  unreasonable  deli^  in 
applying  the  trust  money  according  to  the  directions  of  the  trust,  and 
there  is  no  application  made  of  it  to  his  own  use,  a  tmsteiB  will  not  be 
chargeable  with  interest.    Id. 

9l  Pubchasb  bt  Teustbb. — ^A  trustee  cannot  purchase  at  his  own  sale, 
either  in  person  or  by  another;  and  if  such  a  purchase  be  made  it  is  fraud- 
ulent. And  in  case  of  a  porohase  by  the  trustee's  agents  who  imme- 
diately conveys  the  property  to  the  trustee,  it  is  not  neoessaiy  to  make 
the  agent  a  party  to  an  action  to  set  aside  such  sale.  I>avia  v,  Simj^tom, 
SOO. 

IOl  Hubbakd  as  Wdb's  Tbustbb. — ^The  husband  may  be  a  trustee  for  his  wife. 
Accordingly,  if  a  penal  bond  be  executed  to  a  husband  and  wife  by  the 
purchaser  at  a  sherifTs  sale  of  the  husband's  plantation,  conditioned  that 
the  obligor  will  permit  them  to  remain  in  possession  of  the  premises 
dozing  their  natoral  lives,  the  husband  is  thereby  made  the  trustee  of 
the  wife  to  secure  to  her  the  benefit  set  forth,  and  of  which  he  cumot 
deprive  her  by  surrendering  the  bond,  and  taking  another  to  secure  the 
estate  iar  his  own  life.    Conway  v.  Hale,  748. 

See  CsABiTABUi  Uses. 

USAGES. 

Vaioditt  ov. — A  usage  to  be  good  most  be  reasonable,  and  no  usage  will 
warrant  a  Uctor  in  departing  from  the  positive  instmotions  of  his  prin« 


«ipiL    Heihoep  wliire#fMor  lyeiag  joudrocted  ioadl  to 
1^  pnxohaior  to  take  ltw»y  ^oodB  withoot^yiag  for  thorn,  and  the  por- 
flhiMr  ehMKmdih  *h^  fefltf^^r  ii  liaMft.  end  flmiMtt  ^^f*"<^  i»iwinai#  4in  fka 
groUad  of  a  nsego  among  faoton  ellawiog  pniebaeeEi  a  week  to  make 
ji|niMnt    AifMaie  y.  Proton,  720. 

USUBY. 

Taxnro  €k>]|]ii88ioir. — ^A  party  gave  aaother  hia  promiaeoKy  aotea,  leoair- 
ing  tboee  of  the  latter  to  the  aame  amoiint  in  ezohaage»  and  a  oammia- 
aifln  ol  two  and  a  half  per  oent,  whioh  waamexoeHictf  thel«galiatereat» 
lor  the  time  the  notoa  had  to  run.  The  tnuuacfcioa  waa  held  to  he  uaa- 
lioea.    Jfawwfajy  ▼.  Jhmkam,  288. 

VEBIXICX. 

!•  ^  TO  Soia  OF  TBM  BmsnxAins.— Where  the  Jozy  agree  aa  to  one  or 
more  of  aeveral  defandaata  jointly  indiefeed,  hot  eannot  agree  aa  to  the 
leat^  and  are  diaoharged  from  neoeaaityy  their  verdiot  eo  far  aa  agned  on 
mnat  he  receiyed.    Comnumweal^  v.  Cook,  465. 

'%  Ibmeoulabxtt  Oubxd  bt  VzBDiOT.^Where  an  infant  aoea  hy  gaardiaii, 
the  dedaration  ahenld  atate  that  the  gnardian  waa  admitted  hy  the  ooort; 
baia  deCeot  in  that  partienlar  ia  emed  by  Yerdiot    Kid  v.  MUekeU,  708. 

WABAANTY. 

1.  Tbom.  Souvd  Peigb. — ^The  payment  of  a  aound  price  alone  for  a  negro, 
without  any  proof  of  frandnlent  cimoealment  or  misrepreeentatkm  will 
not»  of  itadf,  entitle  the  vendee  to  recover  for  an  alleged  ftandnlent  < 
oealmentb    Fleming  v.  Sloeum,  234t. 

"S.  Of  Quaijtt  not  Implied.— In  a  sale  of  chattehi  there  ia  not  an  ii 

warranty  except  aa  to  title,  the  warranty  moat  be  exproaaed,  and  will 
not  be  implied  by  a  mere  affirmation  of  the  quality,  kind  or  valne  of  the 
article  aold  where  the  anbject  is  of  dnbiooa  quality  on  which  common 
Judgment  might  be  deceived.    Erwm  v.  McasweU^  602L 

Jl  Affibmation  when. — ^To  make  an  affirmation  at  the  time  of  aale  a  war- 
ranty, it  must  appear  by  evidence  to  have  been  ao  intended,  and  not  to 
have  been  a  mere  matter  of  judgment  and  opinion.    Id. 

4.  BiPRESENTATioK  AFTEB  Salk — ^Where,  after  a  contract  for  the  aale  of  a 
horae  waa  made,  and  aa  the  purchaae-money  waa  about  to  be  paid,  the 
aeller,  in  reply  to  a  question  aaked  by  the  pnxchaaer,  aaid  that  the  hone 
waa  aonnd,  the  affirmation  waa  held  not  to  be  a  warranty  of  quality, 
having  been  made  after  the  contract  had  been  entered  into  and  not  hav- 
ing been  intended  aa  auch.    Id, 

&  Bbbacr  of. — A  warranty  of  title  in  a  chattel  ia  broken  whenever  the  por- 
chaaer  ia  actually  diapoigaoaBcd  by  a  better  title  whether  there  ia  a  reeov- 
ety  at  law  or  not    Read  v.  Statum,  740l 

See  Salbs,  2. 

WASTE. 

ImmrcnoN  Aoadtbt. — Only  under  special  circnmstancea  will  the  cooit  grant 
an  injunction  where  waate  haa  been  committed  by  a  tenant  to  prevent 
hia  removing  timber  which  had  been  cut  -  Ordinarily,  it  will  only  inter> 
fere  to  prevent  or  atay  future  waste.     Watmm  v.  ffmUer,  291 
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WATBB^OaOBflH. 

L  Gbaht  or  SiBXAM,  How  VUd^—A  grant  of  a  itreim  of  watav  or  of  •■ 
part  thereof  by  fixed  bonndariei,  oannot  be  made  ezoopt  by  a  deed  duly 
executed  and  recorded;  bnt  a  grant  wiU  be  preaiuned  from  an  adVeraa- 
occupation  for  twenty  years.    BuUtri  v.  SunneU^  6Sw 

2.  Chakox  IV  IJsi  OF  Watsb. — After  a  conveyance  of  a  part  of  a  rtream  of' 

vater,  a  change  in  the  mode  of  nting  it,  which  doea  not  increaaa  the 
quantity,  is  not  actionable.    Id, 

3.  Graitt  of  Navioablb  Stbxahi.— The  state  haa  power  only  to  grant  landa- 

covered  by  navigable  waters,  subject  to  the  right  of  ddiery  in  tile  pabUov 
There  is  no  each  power  in  the  state  as  respects  mins(vigrifl»  rivers* 
Browne  v.  Kennedy,  BOB, 

i.  loxic. — ^Where  the  lines  of  a  grant  of  land  from  tiie  state  indtide  a  navi- 
gable river,  the  soil  covered  by -the  river  passed  with  tiie  grants  eabjeot 
to  the  public  easement  of  fishery  and  navigation.    Id. 

6.  Natioabls  Btteb  ab  BotmDABT. — Where  one  holds  lands  along  a  nnviga- 
ble  stream,  and  ia  also  entitled  to  the  land  the  river  covers,'  by  virtue  of 
a  grant  from  the  state,  a  conveyance  by  snch  person  of  a  tracts  bounding 
the  same  on  the  river,  will  pass  to  the  grantee  the  soil  ad  medimm  JUmm. 
aqucB,  aa  well  aa  the  land  expressly  granted.    Id, 

WILLS. 

1.  Will  and  Codicil,  bow  Constbuxd.— A  will  and  codicil  are  to  be  takM» 

and  construed  together  aa  parts  of  one  and  the  same  instrument.  VTssf- 
coU  V.  Cody,  306. 

2.  LuciTAnoN  OF  PXBSONAL  Pbopxbit.  ^Personal  property  may  be  limited. 

over  by  way  of  remainder  after  a  bequest  of  the  same  for  life.    /dL 

3.  TxNANCT  nr  Commoh  Undbb  Dkvisx.— A  testator  devised  all  the  rest. 

and  residue  of  his  estate  to  his  brother  and  sifter,  "to  them  and  their* 
heirs  forever,  all  the  children  of  his  said  brother  and  sister  to  have  aa 
equal  share  in  everything  he  left;  and  if  his  brother  died  without  chil- 
dren, the  children  of  his  sister  should  enjoy  the  whole  equally."  It  was 
held  that  the  brother  and  sister  took  aa  tenants  in  common,  and  not  aa 
joint  tenants.    Id. 

i.  CoHVETAircB  A3  EEVOOAnoN.— To  make  a  devise  of  land  efiiBctual,  the 
testator  must  not  only  be  actually  seised  thereof  bnt  continue  seised  to 
the  time  of  his  death.  Therefore,  a  conveyance  of  land  devised  is  j9ro 
ianto  a  revocation  of  the  wiU.    Minuse  v.  Cox,  313. 

fi.  ExaouTOBT  DxviBB.— A  testator  gave  a  legacy  to  his  grandson,  his  heira 
and  assigns,  payable  in  yearly  installments,  providing  that  if  the  grand- 
son should  die  unmarried,  and  without  issue,  "then  and  in  such  case" 
the  legacy  should  be  divided  equally  among  the  testator's  children;  but 
if  the  grandson  should  marry,  and  then  die  without  issue^  "then  and  in 
such  case  "  one  third  of  the  legacy  should  go  to  his  widow,  and  the  re> 
mainder  be  divided  among  the  testator's  children;  and  the  legatee  hav- 
ing died  unmarried,  and  without  issuer  alter  the  testator's  death,  it  was 
held  that  thia  being  a  limitation  over  on  fidlnra  of  issue  at  the  death  of 
the  first  taker,  was  good,  and  that  the  legacy  vested  in  the  tastsftor^t 
children.    DdftZ  v.  f  %,  407. 
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6.  DiBia  Chakobd  upon  Wholb  Ebxaxb.— A  chaige  wiU  be  created  upoii. 

fhe  whole  estate  for  the  ^Miyiiient  of  the  debts  by  the  words  "I  direct 
the  payment  of  all  my  just  debts,"  and  is  not  rehased  by  the  sabsoqocnt 
selection  of  a  part  of  the  estate  to  be  sold  for  that  purpose.  Tremi  ▼. 
2VefK,59i. 

7,  Idbil — ^Where  a  testator  expressly  chaiges  the  payment  of  certain  speci- 

fied debts  upon  the  whole  of  his  property,  and  sets  apart  a  fond  for  the 
satisfaction  of  his  general  creditors,  the  latter  may  require  the  specified 
debts  to  be  discharged  oat  of  the  general  estate^  so  as  to  obtain  payment 
themselves  out  of  the  particnlar  fond.    Id, 

8b  Ebtatb  GHiJtOED  WITH  ANNUiTT.^-An  annuity  is  charged  Upon  the  whols 
estate  not  specifically  devised  or  bequeathed.    Id, 

91  Wnxir  Devisxd  JSgiATm  VBsn.— Where  a  testator  devised  to  his  wife  all 
the  property  he  received  with  her,  together  with  all  the  rest  (tf  his  estate. 
'*till  his  son  should  o(»ne  to  lawful  age^  when  the  same  shall  bekmgtO' 
him,*"  the  devise  to  the  son  vested  in  him  at  the  death  of  the  testator, 
and  did  not  lapse  by  his  death  before  amving  at  the  age  of  twenty- 
JbiniOA  T«  ffirhir  flOSL 

SeeBviDBiG^  14b 

WITNBBSBSb 
See  BviDBVG^  Z,  20. 
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